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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE DISTRICT COURTS, AND THE 

COMMERCE COURT 



FIRST CIRCUIT 

Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D, C. 

Hon. WILLIAM L. PUTNAM, Circuit .ludge Portland, Me. 

Hon. FREDERIC DODGB, Circuit Judge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judgei Conoord, N. H. 

Hon. CLARENCB HALB, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshlre Llttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. CHARLES E. HUGHES, Circuit Justice Washington, D. G. 

Hon. B. HENRY LACOMBE, Circuit Judge ..New York, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. WALTERC. NOYES, Circuit Judge" New Havea, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTBN VEBDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LBARNBD HANi:>, District Judge, S. D. New York New York, N. Y. 

Hon. JULPJS M. MAYER, District Judge, S. D.New Y'ork New Y'ork, N. Y. 

Hon, JOHN R. HAZEL, District Judse, W. D. New Y^ork Butfalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. GEORGE GRAY, Circuit Judge Wllmington, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. JOHN B. MePHERSON, Circuit Judge Philadelphla, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wllmington, Del. 

Hon. JOHN RBLLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth, N. J. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylyania Philadelphla, Pa. 

Hon. J. WHITAKBR THOMPSON, District Judge, E. Pennsylvania Philadelphla, Pa. 

Hon. CHAS, B. WITMBR, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. JAMES S. YOUNG, Dl.strict Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

» Appolnted June 6, 1913. ' Resigned July 1, 1913. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Justice Washington, D. C. 

lion. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. CHAS. A. WOODS, Circuit Judge= Florence, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland.. Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judgc, W. D. Nortli Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLBTON SMITH, District Judge, E. and W. D. S. C.Cliarleston, S. C. 

Hou. BDMUND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va. 

Hon. HENRY CLAY MoDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON Q. DAYTON, District Judge, N. D. West Virginia Phllippl, W. Va. 

Hon. BENJAMIN r. KELLER, District Judge, S. D. West Virginia Charleston, W. Va. 



FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR, Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlante, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Waco, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama MoDtgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida JacksonvlUe, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge. N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEBR, District Judge, S. D. Georgia Maçon, Ga. 

Hon. RUFUS E. FOSTER, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport. La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSBLL, District Judge, E. D. Tesas Sherman, Tex. 

Hon. EDWARD R. MEBK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, Vf. D. Texas. Austin, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati. Ohio. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Rapids, Mich. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentuclty Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucliy Louisville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. Michigau Détroit, Mich. 

Hon. CLARBNCE W. SESSIONS, District Judge, W. D. Miohigan Muslcegon, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohio. 

Hon. WM. L. DAY, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio ....Columbus, Ohio, 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.... KnoxvlUe, Tenn. 
HoB. JOHN E. McCALL, District Judge, W. D. Tennessee Memphls, Tenu. 



• Appointed June 5, 1913. 
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SEVENTH CIRCUIT 



Hon. HORACE H. LURTON. Circuit Justice Washingtoii, D. C. 

Hon. h'KANCIS B. BAKER, Circuit Judge Goshen, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Cliicago, 111. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, lU. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Springfleld, III. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana ludianapolls, Ind. 

Hon. FERDINAND A. GEIGBR, District Judge, E. D. Wisconsin Milwaukee, Wis. 

Hou. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DBVANTER. Circuit Justice Washington, D. C. 

Hon. WALTBR H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Llttle Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver. Colo. 

Hon. HENRY THOMAS RBED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolis, Mlnn. 

Hou. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

Hon. DAVID P. DYER, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S, VAN VALKBNBURGH, District Judge, W, D. Missouri.. Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, B. Oklahoma Muskogee, OkL 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrie, 0kl. 

Hon. JAMES D. BLLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOH.N A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. RICHARD B. SLOAN, District Judge, Arizona Phœnix, Ariz. 

Hon. OLIN WELLBORN. District Judge, S. D. Calitornia Los Angeles, Cal. 

Hon. WM. C. VAN FLBET, District Judge, N. D. Calitornia San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon, EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKlN, District Judge, B. D. Washington Spokane, Wash 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. CLINTON W. HOWARD, District Judge, W. D. Washington» Belliugham, Wash. 



* Reeess appointment expired March 4, 1913. 
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COMMERCE COURT 

Hbn. MARTIN A. KNAPP, Preslding Judge Washington, D. C. 

Hon. WILLIAM H. HUNT, Associate Judge Washington, D. C. 

Hon. JOHN E. CARLAND, Associate Judge Washington, D. C. 

Hon. J0LIAN W. MACK, Associate Judge Washington, D. C. 
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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE DISTRICT COURTS, AND THE 

COMMERCE COURT 



WORDEX et al. v. UNITED STATES. 

(Circuit Court of Appeals, Sixtli Circuit. April 11, 1913.) 

No. 2,213. 

1. Public Lands (§ 135*)--PuRcnASE fkom United States — Sale bt Entry- 

MAX. 

The Tlmber and Stone Act (Act .Tuue 3, 1878, c. 151, 20 Stat. 89 [U. S. 
Comp. St. 1901, p. 154.51) does not forbid an entryman, vvho in good faith 
has acqulred a holding under such act, to allenate his interest in the 
lands prlor to tlie issuing of a final certlflcate ; tlie only transaction 
denounced by the act being a prlor agreement by whicli tlie entryman 
acts for another In the purchase of the land. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 351-362; 
Dec. Dig. § 135.*] 

2. Public Lands (§ 135*)— Entries — Timber and Stone Act — Pubchase fbom 

Entryman. 

It was not Improper for a lumber company located in the vicinity of 
land subject to entrv under the Tlinber and Stone Act (Act June 3, 1878, 
c. 151, 20 Stat. 89 [U. S. Comp. St. 1901, p. 1545]) to advertise that it 
wished to buy timber, to loan mone.y to entryman, to purchase incomplète 
entries made In good faith, and to pay the money required on final proofs, 
so long as tliere was no arrangement and understandlng between the 
company and the entryman In the beginning that the company should 
ultimately acquire the land. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 351-362 ; 
Dec. Dig. § 135.*] 

3. Criminal Law (§ 371*) — Evidence — Otiier Offenses — Conspiracy — In- 

tent. 

Where, in a prosecution for conspiracy to defraud the United States 
in the purchase of public lands under the Timber and Stone Act (Act 
June 3, 1878, c. 151, 20 Stat. 89 [U. S. Comp. St. 1901, p. 1545]), tlie gov- 
ernment clalmed that tlie two entries pleaded and the purchase thereol 
by défendants were part of a broader underlying conspiracy to procure 
public lands in fraud of the act, aud there was testimony substantlally 
tending to .sustain that contention, évidence of tlie maklng of 27 other en- 
tries traeed ultimately to défendants or a lumber company opei'ated by 
thein was admissible as bearing on défendants' good faith. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 830-832; 
Dec. Dig. § 371.*] 

4. Criminal Law (§ 417*) — Evidence — Déclarations— Hearsay. 

In a prosecution for conspiracy to defraud the United States out of 
publie lands under the Timber and Stone Act (Act June 3, 1878, c. 151, 20 

•For other cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Stat. 89 [XJ. s. Comp. St. 1901, p. 1545]) by means of alleged prior agree- 
ments with eritrynien to puroliase the lands, assertions by the entrymen 
contained In their final proofs that the purchases were not being made 
for any other person were admissible on the question of défendants' good 
faith, notwithstanding the entrymen were not required to mal^e them, 
and they eould not hâve furnislied a basis for a prosecution for perjury. 
[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 950-967 ; 
Dec. Dig. § 417.*] 

5. Criminal Law (§ 417*) — Evidence — Opinion— Heabsat. 

In a pi'osecution for consplracy to defraud the United States out of 
public land entered under the Timber and Stone Act (Act June 3, 1878, 
c. 151, 20 Stat. 89 [TJ. S. Comp. St 1901, p. 1545]), expressions of opinioa 
by entrymen as to the value of the lands they were buying were irrele- 
vant, except so far as défendants could be shown to hâve been respon- 
sible therefor. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 950-967; 
Dec. Dig. § 417.*] 

6. Cmminal Law (§ 422*)— Evidence — Codefendants — Books op Account. 

In a prosecution against two défendants for consplracy to defraud the 
United States out of public lands, the books of one of the défendants, 
showiug alleged advanees to entrymen of laud subsequently conveyed to 
the défendants or a corporation operated by them, while admissible 
against the défendant, whose books they were, were not compétent évi- 
dence against his codefendant. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 984-988 ; 
Dec. Dig. § 422.*] 

7. Ckiminal Law (§ 434*) — Evidence— Books of Corporation. 

While books of a corporation are admissible against it in a criminal 
proceeding, when the entries are in the nature of admissions without 
the necessity of strict authentieation beyond establishiug their identity, 
and also are comiKjtent against the managers of the corporation on proof 
of their connection and familiarity wlth the books so as to justify an 
inference of actual acquaintance with their contents, yet the books of a 
corporation were inadmissible against its président and superintendent, 
in a prosecution against them for consplracy to defraud the United States 
of land entered under the ïlmber and Stone Act (i\.ct June 3, 1878, c. 151, 
20 Stat. 89 [U. S. Comp. St 1901, p. 1545]), to show advanees alleged to 
hâve been Improperly made to entiymen for laud subsequently conveyed 
to the corporation, in the absence of any proof that défendants had any- 
thing to do with the keeplng of the books, or had any knowledge of their 
contents. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1023 ; Dec. 
Dig. § 434.*] 

In Error to the District Court of the United States for the Western 
District of Michigan; Arthur C. Denison, Judge. 

James H. Worden and Alexander Gustaf Person were convicted 
of conspiracy to defraud the United States in the purchase of certain 
pubHc lands, and they bring error. Reversed ^nd new trial ordered. 

F. P. Sullivan, of Sauît Ste. Marie, Mich., and C. A. Withey, of 
Reed City, Mich., for plaintiffs in error. 

F. C. Wetmore, of Grand Rapids, Mich., for the United States. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

KNAPPEN, Circuit Judge. Plaintiffs in error and one Duell were 
jointly indicted under section 5440 of the Revised Statutes (U. S. 

•For other cases see same topic & § numbek in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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Comp. St. 1901, p. 3676) on a charge of conspiracy to defraud the 
United States in the purchase of certain pubhc lands under the Tim- 
ber and Stone Act (Act June 3, 1878, c. 151, 20 Stat. 89 [U. S. Comp. 
St. 1901, p. 1545]). The gist of the fraud charged in the two counts 
submitted lay in the procuring of the lands through alleged "dum- 
my" entrymen (one Mrs. Craig and one Alexander) by false and 
fraudulent représentations contained in the respective applications 
for purchase and in the final proofs, to the effect that the applicant 
had no agreement or contract with any one whereby the title which 
he might acquire from the United States should inure, in whole or 
in part, to the benefit of any one except himself ; it being alleged that 
the purchàses were intended for the benefit of plaintififs in error, 
said Duell, one Simonds, and the J. H. Worden Lumber & Shingle 
Company, which \ve shall hereafter call the Lumber Company. 

January 1, 1906 (or 1905), Worden purchased a sawmill plant in 
Trout Lake township, Chippewa county, Mich., 38 miles from Sault 
Ste. Marie, the postofifice being called "Dick." He remained owner 
until some time in August, 1906, when the Lumber Company was in- 
corporated under the laws of Wisconsin. Worden was thereafter 
président and manager of the company. Person was superintendent 
for Worden after January 1, 1906, and until the Lumber Company 
was organized. Thereafter he held the same relation toward the com- 
pany until December, 1906, or January 1, 1907, when he retired. 
Duell entered the employ of Worden, or of the Lumber Company, in 
the summer of 1906, being in the company's employ after its organi- 
zation. He looked after the office and store and kept the books, 
and was assistant postmaster. January 1, 1907, on Person's retire- 
ment, Duell became superintendent. Simonds was a land looker and 
timber estimator for Worden up to the Lumber Company's organi- 
zation, and thereafter acted for that company. Simonds died before 
the indictment was returned. Upon the trial Duell was acquitted; 
Worden and Person were convicted. The déniai of request to direct 
verdict for défendants, and the admission of certain évidence com- 
plained of, require référence to some features of the testimony. 

Mrs. Craig's application was signed July 31, 1906. She executed 
final proofs October 24th of the same year, and on December 17, 
1906, conveyed to the Lumber Company the lands covered by her 
entry. Alexander's application was dated August 24, 1906, his final 
proofs were executed November 28th, and on December 9th of the 
same year he conveyed to the Lumber Company the lands so pur- 
chased. Duell was a witness under Mrs. Craig's application, and 
Simonds was a witness under the appHcation of Alexander. Entries 
on the books of Worden or of the company, or both, in connection 
with expert testimony, tended to show the advancement of money to 
pay the expenses of both applicants and their witnesses to Sault Ste. 
Marie, when the entries were made, as well as for paying the govern- 
ment fées upon application and the moneys required to be paid on 
final proofs. The book entries also tended to show that not only 
the moneys advanced to pay the government for the land, but also 
(in the case of at least one of the applicants) the moneys advanced 
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for expansés connectée! with the making of application were deducted 
from the amount paid tlie applicant on conveyance to the Luniber 
Company. Twenty-seven other entries for piirchase under the Tim- 
ber and Stone Act were made between May 7 and November 15, 
1906, principally by employés of the Lnmber Company, or their 
wives or near relatives, including Duell, Person, and Simonds. Duell 
was a witness under 5 of thèse applications, Simonds in 18 cases, and 
Person in 5. Other employés of the Lumber Company acted as wit- 
nesses in still others of those applications. In many cases several 
of the applications were presented at Sault Ste. Marie on the same 
day. Each of thèse 29 applications, as well as the final proofs there- 
under, contained the applicant's statement negativing the ^existence 
of any agreement or contract with any person wliereby the title to be 
acquired from the United States should invu"e to the benefit of any one 
except the applicant. The books of account rcferred to tended to 
show that advances were made to a majority of the 27 other appli- 
cants on or about the dates of the signing of their respective appli- 
cations for purchases from the government, and that payments were 
made to many of them on or about the date that final proofs were 
executed. Nearly ail of them are afiîrmatively shown to hâve con- 
veyed to the Lumber Company the lands so purchased soon after 
making final proofs. In the case of some at least, the book entries, 
in connection with the expert testimony, tended to show that the 
amounts so advanced, both at the dates of signing the applications and 
at the times when final proofs were executed, were deducted from 
the purchase priée paid by the Lumber Company for the lands. The 
government produced none of thèse 29 applicants as witnesses. Two 
of them (other than Alexander and Mrs. Craig), as witnesses for re- 
spondents, festified to the absence of any agreement or understand- 
ing with respondents, or either of them, prior to the making of their 
respective applications. Person testified to bis ignorance of any- 
thing "crooked" with référence to any of the land purchases in ques- 
tion ; that he gave no encouragement to any of the entrymen to take 
up any of the lands in question ; that he made bis entry on his own 
account, and sold it to Worden personally only upon severing his 
connection with the company. Worden and Duell were not sworn 
upon the trial, but their affidavit, taken by an examiner of the Gov- 
ernment Land Office during the investigation, contained a déniai 
of the advancement of money to any of the claimants, "directly or 
indirectly, for the purpose of making timber and stone entries of gov- 
ernment lands," or to any one for expenses in going to Sault Ste. 
Marie to make filings or final proofs. 

[1 ] The rule is well settled that the Timber and Stone Act does 
not forbid an entryman who bas in good faith acquired a holding un- 
der the act to alienate his interest in the lands prior to the issuing of 
final certificate. Ail the act denounces is a prior agreement by wliich 
the entryman acts for another in the purchase. United States v. 
Budd, 144 U. S. 154, 163, 12 Sup. Ct. 575, 36 L. Ed. 384; William- 
son V. United States, 207 U. S. 425, 460, 28 Sup. Ct. 163, 52 L. Ed. 
278; United States v. Biggs, 211 U. S. 507, 519, 29 Sup. Ct. 181, 53 
L. Ed. 305. 
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[2] This ruie was clearly recognized and applied by the trial judge, 
who properly instructed the jury, among other things, that the Lum- 
ber Company had a right to give it out that it wished to buy timber, 
and that it had the right to loan money to the entryman (so long 
as thelre was no arrangement or understanding that the company should 
ultimately get the land), and had the right to purchase incomplète en- 
tries made in good faith, and to pay the money required on the final 
proofs. 

In our opinion the testimony was sufficient to sustain a convic- 
tion of both plaintifïs in error, provided the books of account and the 
record of the 27 other applications for land purchases are to bel given 
the force which the government claims for them. The Budd Case, 
before cited, is not opposed to this conclusion. That case (which 
was a suit to cancel a patent) differs from the instant case, in that 
there was in the Budd Case nothing directly Connecting the entry- 
man's vendee with the original entry, or showing that the entryman 
or liis vendee even "knew of the existence of the other until after the 
entryman had fully paid for the land." 

[3] We think it was compétent for the government to show the 
making of the 27 other entries. The defendant's good faith in the 
Alexander and Craig transactions was the crucial question. It was 
the governmeut's theory that thèse two entries and the purchase there- 
under were part of a broader underlying conspiracy to procure pub- 
lic lands in fraud of the provisions of the Timber and Stone Act, and 
^ve think the testimony substantially tended to sustain that conten- 
tion. The rule in such cases is that proof of other acts of a similar 
character at or about the same time, and with like alleged fraudulent 
purpose, may be shown as bearing upon défendants' good-faith con- 
duct with respect to the particular offense charged, provided the 
ultimate eiïect of such évidence as to other transactions is clearly 
limited to the question of intent or good faith with respect to the par- 
ticular offense for which the défendants are on trial. New York Mu- 
tual Life Ins. Co. v. Armstrong, 117 U. S. 591, 598, 6 Sud. Ct. 877, 29 
L. Ed. 997; Wood v. United States, 16 Pet. 342, 360, 10 L. Ed. 
987; Oison v. United States (C. C. A. 8), 133 Fed. 849, 854, 67 C. 
C. A. 21 ; Sapir v. United States (C. C. A. 2), 174 Eed. 219, 98 C. C. 
A. 227. The Budd Case does not conflict with this rule or with its 
application hère. What was there said regarding évidence that the 
purchaser from the entryman in question had made with another en- 
tryman, prior to the latter's entry, an agreement to purchase the 
land so entered, had spécial référence to the probative force of such 
fact considered in connection with ail the évidence in the case. In 
the instant case the jury was instructed that thèse other entries were 
admitted "only for the light that they may throw upon thd question as 
to whether the Craig and Alexander entries * * * vvere made in 
good faith by thèse people for themselves or were made really for 
the company." The basic theory upon which the statements made 
by the 27 other entrymen were admissible is that the défendants in- 
duced, and so were responsible for, and were practically themselves 
the makers of the statements. In this view tha alleged falsehoods by 
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the other entrymen were material, not because they falsified, but 
so far as their falsehoods can be deemed the falsehoods of défendants. 
It is perhaps not strictly accurate to say that the statements of the 
other entrymen bore directly upon the question of the good faith of 
Alexander and Mrs. Craig. But the distinction is académie. They 
were pertinent to défendants' good faith, which is the important 
question. 

[4] We therefore think the trial judge rightly held that the asser- 
tions contained in the final proofs of the various entrymen, that the 
purchases were not being madd for any other person, might properly 
be considered upon the broad question of good faith, notwithstand- 
ing such assertions were not lawfully required, and could not hâve 
furnished basis for prosecution for perjury. 

[5] But expressions of opinion by the entrymen, obviously based 
on hearsay alone, as to the value of the lands they were buying were 
irrelevant, except so far as défendants may be shown to be respon- 
sible for such opinions. It may be that a broader evidential effect 
was permitted to thèse statements than we think them entitled to; 
but, in view of the disposition to be made of the case it is unnecessary 
to pursue this subject further. 

[6] The books of account played an important part on the trial. 
Worden's books, kept before the Company was formed, were, as 
against him, compétent évidence of the making of the alleged ad- 
vances to entrymen. But the books were not, from the fact alone 
that they were Worden's, compétent évidence against Person. The 
question of the competency of the company's books affects both plain- 
tiffs in error. The importance of the îsooks, both of Worden and of 
the Company, appears from thel facts that (a) they furnished the only 
évidence there was of actual advances of money to any entryman for 
preliminary expenses (as distinguished from final payment to the 
government for the lands), whether for traveling to Sault Ste. Marie, 
for government fées, or otherwise; and (b), if the évidence afforded 
by the books were eliminated, the proof, in our opinion, would hâve 
been insufficient to support a conviction of plaintiffs in error, having 
in mind the necessity of unlawful agreement, prior to application for 
purchase. The books of the company (as distinguished from Wor- 
den's) are important, because, while the alleged advances and pay- 
ments before the company's organization were entered upon books 
which were then Worden's, yet of the 29 entries in question the last 
7 complète (numbering chronologically), as well as ail payments to 
entrymen made subséquent to the filing of application from and in- 
cluding the eighth entry (which is prior to those of Alexander and 
Mrs. Craig), were made after the corporation was formed, and pre- 
sumably were entered on books which then belonged to the com- 
pany. Such payments included alleged advances for preliminary ex- 
penses to two entrymen, one of whom was an employé, the other 
the wife of an employé of the company. 

[7] Were the corporation the opposite party hère, entries on its 
books would be compétent évidence when in the nature of admissions, 
and without the necessity of strict authentication beyond establish- 
ing the identity of the books. Foster v. United States (C. C. A. 6), 
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178 Fed. 165, 175, 101 C. C. A. 485, 495, and authorities cited. The 
corporation, however, is not hère the opposite party ; there was 
no affirmative proof that the books were correctly kept; and while 
the rule is well settled that entries in the books of a corporation 
showing dealings between it and its managers are compétent évidence 
against the latter, even in a criminal prosecution, on proof of such 
connection and familiarity with the books as to justify an inference 
of actual acquaintance with their contents, as being admissions or as- 
sertions of the facts stated therein (Foster v. United States, supra ; 
People v. Léonard, 106 Cal. 302, 39 Pac. 617; Olney v. Chadsey, 7 
R. I. 224; Baconv. United States, 97 Fed. 35, 40, 38 C. C. A. '37), 
yet such is, we think, tlie only theory on which the entries in ques- 
tion can be held compétent évidence against the défendants. State v. 
Ames, 119 lowa, 680, 684, 94 N. W. 231; Lang v. State, 97 Ala. 
41, 46, 12 South. 183; Bartholomew v. Farwell, 41 Conn. 107, 111. 
The record, we think, fairly présents the objection that sufficient 
connection was not shown between défendants and the books of 
the Lumber Company to make the book entries compétent évidence. 
The learned judge, early in the trial, recognized the necessity of Con- 
necting the défendants with knowledge of the books. In overruling 
a motion to strike out certain testimony of erasures, the court said : 

"I slioiild say In tliat connection, if tliere is any erasure that it is not proof 
of anytliing of itself ; it is of no importance uniess respondents or some of 
them are responslijle for tlie erasure." 

Did the court hold thel book entries compétent évidence against 
plaintifïs in error? In overruling an objection on the ground of in- 
competency and immateriality and otherwise, the court said of the 
entries : 

"Their exact force, as évidence, will be ruled upon hereafter in the course 
of the charge to the jury if not before." 

Later when it appeared that the Lumber Company's books were 
not presented by the défendants, their counsel said: 

"If they wei'e not produced by thesi; res} cndeuts and the books were of 
soine concern, which is not under indictuieut, theu I oliject to them as in- 
compétent and the erasures — " 

The court thereupon ruled: 

"The loholc question of icjiat the.ie huoVs nhow affainst thèse respondents. 
if anything, miist lie finaUi/ cfirisidtrcd Jnj the jury in connection trUh the 
relation of the respondents to the Worden iMmher Company, and if it ap- 
pears that the respondents aeted in tlie nianat/emcnt of the Lumher Com- 
pany, and that one or more of them aeted in the kveping of thèse hooks, the 
the jury may give them such force as the facts justify." 



Il 



Exception was taken to this ruling. The charge contained no 
instruction whatever as to the competency or evidential force of 
the books, except the statement that: 

"Such évidence as there has been about erasures on books and records 
* * * you may give such force as yon (liink proper In bearing on tlie gên- 
erai conclusion which you reach." 
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The court, however, in the course of the charge, used this lan- 
guage : 

"Now, asRumiiig that you belleve what is shown hy the books of the Worden 
Company, it appears that on or about the day wlien thèse two people [Alex- 
ander and Mrs. Craig] made their respective entries the Worden Gonipaiiy 
furnished or provlded or loaned the amoiint of mouey necessary to pay the 
expenses of nialung the entries" 

• — this remark being followed by référence to the subséquent boolc- 
keeping entries showing tlie ultimate disposition of the advances to 
Alexander and Mrs. Craig, according to the court's "inference from 
the boolclveeping that was donc." The fact that no exception vvas 
taken to the paragraplis of the charge which we hâve quoted is not 
controUing. If there vvas error in the ruhngs made on thel trial with 
référence to the competency of the bookls:eeping entries, wliat was 
said in the cliarge (in connection witli the omission to give furdier 
instruction as to tlie competency of tlie book entries) empliasized 
and gave prejudicial effect to those rulings. 

While (unless by the above paragraph which we hâve itahcized in 
full) the court made no express ruling that the proofs were such as 
to make the book entries compétent évidence against the défendants, 
we are constrained to think that the language referred to (and in view 
of the fact that défendants were shown to hâve participated in the 
management of tlie company, and that one of them, although not one 
of the plaintiiïs in error, took part in the bookkeeping) may well hâve 
been understood by the jury (although perhaps not so intended) as a 
ruling that the bookkeeping entries would be, in the contingency 
stated, compétent évidence against plaintifïs in error. See F. C. Aus- 
tin Mfg. Co. V. Johnson (C. C. A. 8th Cir.) 89 Fed. 677, 683, 32 C. 
C.^A. 309. 

The facts referred to did make the bookkeeping entries compétent 
as against Duell ; they were not alone sufficient to make them com- 
pétent as against plaintifïs in error. The ruling, we think, constituted 
prejudicial error unless the évidence, taken together, justified a rul- 
ing that the bookkeeping entries were compétent évidence against 
plaintifïs in error. This brings us to the question whether the proofs 
were such as to justify treating the book entries, including not only 
the original but transfer entries, compétent évidence against de- 
fendants hère complaining on the basis of admissions or assertions 
by them. 

It clearly appears that Person had nothing to do with keeping 
the books. He was simply superintendent, and there is nothing to 
indicate that he knew anything about bookkeeping or that he paid any 
attention to it, or that he directed any of the entries in question. 
Moreover, he severed his connection with the company as early as 
January 1, 1907 (if not earlier), and a large number of the book- 
keeping entries put in évidence (including those claimed to show that 
payments, at or before the exécution of final proofs, were made to at 
least five entrymen) are later than that date, although the applica- 
tions of the entrymen for land purchases were ail made before Person 
retired. The showing was not such as, in our opinion, to justify a 
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ruling that the bookkeeping entries were compétent évidence against 
him. Person was thus prejudiced even if (as is not quite .clear) he 
failed to save the question of the competency of Worden's books. 
As to Worden: There is no évidence that he had at any time any- 
thing to do with the bookkeeping, or even that he ever looked at 
the books. The only testimony as to his visits to the plant, includ- 
ing the office where the books were kept, is that he "came to Dick once 
or twice a month ; he would corne one day and go the next ; he was 
looking after the Wisconsin Bark & Lumber Company, at Antigo, 
Wis." The record is consistent with the existence of this situation 
as to infrequency and briefness of visits until some time after the end 
of 1906, before which date ail alleged payments to Mrs. Craig and 
Alexander had been made, as well as the great bulk of ail the other 
alleged payments to entrymen. We infer Worden did not live at 
Dick during any of the time. Person said he was "in the habit of 
receiving checks from Worden tvi'b or three times." Person further 
says he "cashed thèse checks and brought the money to the office to 
be used in our business." The affidavit of Duell and Worden stated 
that arrangments for conveying the lands to the company were 
made by Person (except in the case of two purchases, which were 
made by Worden, presumably), the amount going to each of a large 
number of claimants being paid by checks signed by Worden, except 
that in cases where a claimant was indebted "to the company for 
supplies or money advanced on his wages the amount was deducted 
frorn the purchase price of the land." This manifestly could apply 
only to employés who were paid monthly. 

When we consider that the pivotai question of défendants' guilt 
or innocence was the making of bargains with the entrymen previous 
to their entries, and that the giving of checks or furnishing of money 
to pay the Government price of the lands on final proof (which is 
the fîrst connection Worden personally is shown to hâve had with 
the transactions) was not unlawful, it is obvions that the language of 
the varions entries, the bookkeeping treatment of the same by post- 
ing and otherwise, the ultimate alleged déduction of the original ad- 
vances from the amounts paid for the lands, are quite as important 
as the mère fact of the actual furnishing by the Lumber Company 
of the money used in making the land entries. It is manifest that 
Worden would be prejudiced by an improper treatment of the entries 
on the company's books as compétent évidence against him. Unless 
the mère fact of Worden's presidency and management of the com- 
pany raised a légal presumption of his acquaintance with the book en- 
tries, thus putting upon him, in défense of a charge of crime, the 
burden of rebutting such légal presumption, we think the books can- 
not, in the peculiar state of this record, be held as matter of law 
compétent évidence against him. We hâve found no persuasive déci- 
sion sustaining such légal presumption (in the absence of statutory 
requirement of correct bookkeeping) except on proof that the books 
were kept under the instruction, direction, or supervision of the per- 
son against whom the entries are ofïered, or that such person pre- 
sumably had examined the books or in some way obtained actual 
knowledge of the entries. 
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We think that even as to Worden the instant case is distinguish- 
able from cases like Bacon v. United States, where, in a criminal 
prosecution of the président of a national bank for making false re- 
ports of the bank's condition, the bank's books were hekl compétent 
évidence for the government to show the actual condition of the 
bank, not only because the défendant was its chief executive ofifi- 
cer, and, as such, actually had control and direction of its afifairs, 
but also because the act of Congress enjoined, under severe penal- 
ties, that its books should be truthfully kept, so justifying a pre- 
sumption that they had been so kept; also from People v. Léon- 
ard, supra, where, in a prosecution of a bank officer for embezzlement, 
it was held (under the peculiar facts of the case showing defendant's 
relations to the bookkeeping) that entries on the bank's cash bock 
were prima facie évidence of the balance of cash on hand ; also from 
Bird V. Magowan (N. J. Ch.) 43 .Atl. 278, where, in a suit by a re- 
ceiver of an insolvent corporation against its officers, to recover 
moneys fraudulently diverted, the account against one of the défend- 
ants was, under the proofs, held évidence as an admission. The case 
differs also from Foster v. United States, supra. In that case there 
was no objection to the books on the ground that the entries in ques- 
tion were not properly authenticated. What was there said (178 Fed. 
176, 101 C. C. A. 485) as to the relations of the défendants to the 
books was by way of support to the proposition that the government 
might hâve been able, had such objection been made, to supply authen- 
ticating proof. The fact that the bookkeeper (Duell) was also indicted 
did not on mère proof of his handwriting make admissible, as against 
plaintiffs in error, entries otherwise incompétent. 

We therefore think the évidence did not justify a ruling that the 
entries on the company's books were compétent évidence as against 
Worden. As we construe the record, their competency vi'as not made 
to dépend upon a finding by the jury of his actual acc|uaintance with 
the contents of the books, and with the entries involved. \vliether 
the submission of such question of fact would hâve been justified we 
need not décide as the évidence on another trial may or may not be 
the same. 

It is suggested in brief of counsel that the indictmeht was barred 
because certain of the entries (aside from those of Alexander and 
Mrs. Craig) antedated the three-year period of limitation ; but we see 
no merit in this suggestion. 

The questions raised by the remaining errors assigned seem scarcely 
likely to arise on another trial, and we therefore refrain from dis- 
cussing them. 

For the errors pointed out, the judgment of the district court must 
be reversed and a new trial ordered. 
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DROBNEX T. LUKENS IRON & STEEL CO. 
(Circuit Court of Appeals, Second Circuit March 10, 1013.) 

No. 120. 

1. RELEASE (§ 24*)— MiSliEPKESENTATION FrAUD — PrOOF AT LAW. 

Wliere plaintiff, an illiterate widow of one of defendant's employés, 
was induced to exécute a receipt for .$1,000 aud for $1, releasing défendant 
from ail liability arislng out of the death of her husband, on the misrep- 
resentation that the instrument was a niere receipt for Insurance money 
and that the dollar was a pre.sent to her infant chlld, such nilsrepresenta- 
tion was a direct fraud in the exécution of the document whlch could be 
proven at law. 

[Ed. Note. — For other cases, see Release, Cent. Dig. §§ 41^6; Dec. 
Dig. § 24.*] 

2. Release (§ 13*) — Liability fob Death — Mxjtual Benefit Society — In- 

surance. 

Défendant company maintained and operated in connection with its 
business an employés' mutual benefit society, taking 10 cents a uionth 
from the wages of each employé for the benefit of the society, and furnish- 
ing the necessary additional funds and clérical force to operate it. The 
constitution and by-laws provided that the acceptanee of beneflts for death 
or permanent dlsabllity of an employé, resultlng from accident in the com- 
pany's service, should operate as a fuU satisfaction of any and ail claims 
against the company on the part of the servant or by ail vvho mlght 
legally assert such claim, etc. Ifeld, that where the widow of au em- 
ployé killed in defendant's service received $1,000 benefit and executed 
a release to the society, by which, in considération of that sum and the 
further sum of $1 paid by défendant, she released it from ail liability 
on account of the death of her husband, the transaction created a situa- 
tion which relieved défendant from ail liability because of a valuable con- 
sidération moving from it to the bénéficiai association and to its mem- 
bers, in the absence of fraud or mistake, and was a défense to an action 
for intestate' s death. 

[Ed. Note.— For other cases, see Release, Cent. Dig. §§ 21-27, 29 ; Dec. 
Dig. § 13.*] 

3. Release (§ 24*) — Fraud — Retukn op Money — Tesder. 

Défendant maintained an employés' benefit society, under the constitu- 
tion and by-]aw.s of which relatives of an employé were entitled to a spé- 
cifie benefit in case of a member's death, the receipt of which should op- 
erate to relieve défendant from any liability by reasou of such death. 
After décèdent was killed in the course of his eniployment, his widow 
was paid $1,000 by the association and $1 by défendant. She executed a 
receipt for the two sums, releasing défendant from ail liability by reason 
of decedent's death. The widow subsequently, clalming that she was 
induced to sigu the release by misrepreseutation that it was for Insurance 
money and that the dollar was a présent for her child, teudered a return 
of the Insurance money to défendant, and sued for damages. Held, that 
the tender of the Insurance money to défendant, instead of to the bénéfi- 
ciai association, was not a valld tender, and that her failure to tender 
the sum to the association was a bar to recovery. 

[Ed. Note. — For other cases, see Release, Cent. Dig. §§ 41~4G; Dec. 
Dig. § 24.*] 

Coxe, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the South- 
ern District of New York ; Walter C. Noyés, Judge. 

*For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by Marie Drobney against the Lukens Iron & Steel Com- 
pany. Judgment for défendant, and plaintifï brings error. AfBrmed. 

Rufus M. Overlander, of New York City (H. C. Smyth, of New 
York City, of counsel, and M. F. Tompkins, of New York City, on 
the brief), for plaintifif in error. 

Wingate & Cullen, of New York City (G. W. Wingate, of New 
York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is an action by the plaintifif as widow 
of Martin Drobney to recover damages for bis death, under the stat- 
ute of the state of Pennsylvania. He was a member of the Wawasset 
Bénéficiai Society composed of defendant's employés. The form of 
application for membership is as follows : 

"ïo the Wawasset Bénéficiai Society : 

"I residing in the borough township of in coiinty, Tenu- 

(Cross out one) 
sylvanla, aged, at last blrthday years and eiuployed by or enteriug 

(Cross out one) 

the employ of the Lukens Iron & Steel Co., as a apply to be ad- 

mitted as a member of the Wawasset Bénéficiai Society, hereby consenting 
to be boiind by the constitution, by-laws and rules of said soclety, whlch I 
hâve read or had read to me, and by any amendments thereto whlch may 
hereafter be made by the board o( managers of the soclety and agrée that 

an admission fee of $1.00 and dues at the rate of per month in ad- 

vance shall be deducted by the pay departmeut of the Lukens Iron & Steel 
Co., or its successors, while I am a member of the said soclety, from the 
wages that may be due me from my employment as aforesald, and paid to 
the treasurer, or other proper officer, of the said bénéficiai soclety. I also 
agrée that in considération of the amount pald or to be paid by the said 
Company into the treasury of the said bénéficiai soclety, namely, ten cents 
per month for each bénéficiai member of the soclety at work In thelr em- 
ploy and the collection of niembers' dues and supplylng office room and clér- 
ical service by the company . wlthout cost to the soclety, and the agreenient 
and guarantee of the company, as set forth In Art. VII of the constitution, 
the payment by the soclety to me or to my représentatives of the benefits 
due on account of my permanent disabillty or death resultlng from accident 
occurring in the company's service, shall satisfy ail clalms against the said 
company for damages arlslng from or growlng out of said permanent dis- 
abillty or death unless before payment of such lieneflts notice is given to the 
président of the soclety of Intention to seek indenmlty from the company or 
to bring suit at law and further, that no part of said beneflt for death or 
permanent disabillty shall be due or payable unless and uutil good and suf- 
flcient relcases shall be dellvered to the président of the said bénéficiai so- 
clety of ail claims against the said society and to an executive officer of tlie 
said company as against said company arlslng from or growlng out of my 
death or permanent dlsablement, said releases havlng been duly executed 
by me or In the event of my death or of my belng disquaiified by reasou of 
physlcal Inipairment from acting on my own behalf, by ail who niight legally 
assert such clalms ; and further, If any suit shall be brought against the said 
company for damages arlslng from or growlng out of permanent disabillty or 
death occurring to me, the said benefits otherwise payable and ail such ob- 
ligations of said bénéficiai soclety and of said company created by my mem- 
bership In the said society shall thereupon be forfelted wlthout any déclara- 
tion or other act by the said bénéficiai society or said company. » » * " 



DROBNEY V. LUKENS IKON & STEEL CO. 13 

Article 7, section 1, of the constitution, provides: 

"Section 1. ïhe provisions of tlie society and the scliedule of benefits pay- 
able are baned upon au agreenieut of the Lukens Iron & Steel Co. to supply 
office room aud clérical service, and collect the members' dues by déduction 
therefor froni wastes payable, act as treasurer of the society, also to make a 
contribution to the treasury of ten cents per montb for each bénéficiai mem- 
ber at work in their employ ; also to guarantee the paynient of ail benefits 
to the menibers of the society by advance or loan to the society from time 
to tlnie of such sum or sums as may be needed, whicli shall be repaid from 
surplus Income of the society from time to time as It may be able to do, 
in considération of which every appllcant for menibership shall agrée that 
acceptance of benefits for death or permanent disability resulting from acci- 
dents in the company's service shall operate as full satisfaction of any and 
ail claims against the Company on the part of himself or of any and ail 
who might legally assert such claim on account of such permanent disability 
or death.-' 

Article 7, section 6 (a), of the by-laws, provides: 

"Sec. 6(a) : In considération of tlie agreement and guarantee of the Com- 
pany as set forth in article 7 of the constitution, the acceptance by the mem- 
ber of benefits for permanent disability resulting from accident occurring In 
their service shall operate as satisfaction of ail claims against the company 
for damages arlsing from or growing out of such disability unless before pay- 
ment of any such benefits notice is given to the président of the society of 
intention to seek indemnity from the company, and, further, in the event of 
the disability or death of a member resulting from accident occurring in the 
company's service, no part of the benefits for death or permanent disability 
shall be due or payable unless and until good and sufflcient releases shall 
be delivered to the président of the society of ail claims against the society 
and to an executive officer of the company as against the company, arising 
from or growing out of the death or permanent disability of the member, said 
releases having been duly executed by the member or by ail who might le- 
gally assert such claims or by those legally compétent to release for them, 
and, further, if any suit shall be brought against the company for damages 
arising from or growing out of permanent disability or death occurring to a 
member, or if the member or his légal représentative shall elect to sue at 
law and refuse or fail to exécute and deliver the releases as above specified 
the benefits otherwlse payable and ail obligations of the society and of the 
company, created by the menibership of such member in the society, shall 
thereupon be forfeited without any déclaration or other act by the society or 
the company, but the i)resldent of the society may, in conjunction with an 
executive ofliicer of the company, at their discrétion, waive such forfeiture 
upon condition that ail pending suits shall first be dlsmissed and the specified 
releases executed and delivered." 

The plaintiff, an illiterate woman unable to speak English or to 
read or write, executed the following document : 

■■Received of Wawasset Bénéficiai Society the sum of one thousand x/100 
dollars in full of ail benefits due under certiticate of menil)ership Xo. 742 
on account of the accident and death to Mart Drobi Xo. 1170 and in con- 
sidération of said paymeut and the further suui of one dollar to me in hand 
paid by the Lukens Iron and Steel Coniiiany. I do hereby release the said 
company of and from ail suits, demands and damages for or on account of 
the accident and death to Mart Drolii Xo. It7(> as aforesaid. 

■'Witness niy hand and seal this 8tli day of April, A. I). 1911. 

her 
"Mrs. M. X Drobi [L. S.]" 
mark 

[1] Upon executing the above she received two checks which she 
deposited in bank and has collected, one for the sum of $1 and the 
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other for the sum of $1,000. The trial judge directed a verdict for 
the défendant. There was testimony that tlie plaintiff was told before 
signing the above that it was merely a receipt for insurance money, 
and that the $1 mentioned was a présent to the baby. This we think 
presented a question of fact for the jury who, if they found the allé- 
gations to be true, might hâve treated the document so far as it was 
a release as never having had any légal existence because of fraudu- 
lent représentations to the plaintiff as to its purport in this respect. 
It would not be a case of fraudulent collatéral représentations by 
which the plaintiff was induced to sign what she knew to be a re- 
lease, which could only be corrected in equity, but direct fraud in 
the exécution of the document by making her think that it .was not 
a release, which could be proven at law. Hartshorn v. Dav, 19 How. 
211,220, 15L. Ed. 605. 

[2] However, this inquiry need not be further prosecuted because 
we think that, striking out ail évidence of a release in the document, 
it remains a receipt for insurance money, as she was correctiy told it 
was. This payment could hâve been made and accepted only in ac- 
cordance with the explicit provisions of the constitution and by-laws 
of the bénéficiai association. They made it a full satisfaction of ail 
claims by Martin Drobney or bis représentatives against the défend- 
ant. The plaintiff, though not a member, received the money 
through her husband's membership. It made no différence whether 
she could read or not, or whether she knew the conditions upon 
which the payment was made. The transaction created a situation 
which relieved the défendant of ail liability because of a valuable con- 
sidération moving from it to the bénéficiai association and its mem- 
bers. Johnson v. Phila. & Reading R. R. Co.. 163 Pa. 127, 29 Atl. 
854; Ringle v. Penna. R. R., 164 Pa. 529, 30 Atl. 492, 44 Am. St. 
Rep. 628; Reese v. Penna. R. R. Co., 229 Pa. 340, 78 Atl. 851 ; Day 
V. Coast Line, 179 Fed. 26, 102 C. C. A. 654. Of this right, in the 
absence of fraud or mutual mistake, no court can deprive the de- 
fendant. 

[3] If fràud had been proved in inducing the plaintiff to accept the 
insurance money, she could not maintain this action without return- 
ing or offering to return the money to the bénéficiai association. 
The case is quite unlike those cited, where a release is signed upon 
the strength of an untrue statement that the money paid was some- 
thing différent from what the documents called for as, for instance, 
that it was wages or a gift, instead of a considération for a release. 
Under such circumstances there need be no tender. For this reason 
the plaintiff might not be obliged to return the dollar if she received 
it upon the représentation that it was a présent to the baby. In ac- 
cordance with the advice of her attorney to return the insurance 
money, the plaintiff drew it out of bank and tendered it to one Jack- 
son, an agent of the défendant. This is denied by Jackson, but, if it 
were true, the tender would be unavailing because the défendant was 
under no circumstances entitled to the monc)', and a tender to it was 
not a tender to the bénéficiai association. She was acting under ad- 
vice at this time, and should bave made a proper tender. It would 
be quite inéquitable to permit her to retain the money which the 
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constitution and by-laws of the bénéficiai society provided should be 
forfeited if she brought suit against the défendant, or, if received, 
should be full satisfaction of ail claims and at the same time permit 
her to maintain this action. 
The judgment is affirmed. 

COXE, Circuit Judge (dissenting). The plaintifif in error has a 
cause of action if she has net released the défendant by acceptingthe 
Insurance money and sigtling a receipt in full for death claim. If the 
papers bearing her mark are to be construed literally against her, 
there is no doubt that she has signed away her entire right to re- 
cover for the death of her husband. The plaintiff is an ignorant for- 
eigner, unable to read or write. Her husband was 42 years of âge 
vvhen he was killed and she was left a widow with fîve children. She 
does not understand English and had to transact business through an 
interpréter. The receipt signed by her contained a full release of her 
claims under the benefit policy for $1,000, and for this sum and $1 
paid by a separate check, she released ail her claims against the de- 
fendant for the death of her husband. She insists that she did not 
intend to sign away her right of action for her husband's death and, 
finding that she had donc so, she endeavored to pay back the money. 
She was unable to see the président of the défendant, but did in fact 
niake a tender of the total amount paid and interest ($1007.99) to 
Mr. Jackson, who was employed by the défendant and who had rep- 
resented it throughout the transaction. He refused to accept the 
money. It seems to me that the testimony presented a question of 
fact which was for the jury to détermine. The testimony was not 
persuasive in favor of the plaintifï's contention, but it cannot be said 
that there was no évidence to support it. The jury might hâve found 
that, being entirely ignorant of our language and not appreciating 
her rights, she had been induced to sign the paper without knowing 
the légal aspects of the situation. The jury might hâve found further 
that she supposed the $1000 was as the receipt stated, for "funeral 
benefits" and that she never intended to release the death claim. 
That she should hâve released for $1 a claim for the death of her hus- 
band, who was but 42 years of âge seems highly improbable. 
I do not think it is necessary to establish actual false statements on 
the part of the défendant. If the plaintiflf, through ignorance of her 
rights and a misunderstanding of the facts, was induced by the de- 
fendant or its agents to sign a release which she never intended to 
sign, she should not be held to its terms. Three days after her hus- 
band's death, Jackson, representing the défendant, called at her home 
and requested her son, she being away at the time, to ask her to 
come to the office and get her Insurance money. On reaching the of- 
fice, she wàs asked to sign the two receipts, and did so, believing that 
they related to the Insurance money. She expressly stated that she 
expected compensation for the death of her husband and was told by 
Jackson that when the président of the company returned, he would 
see that she received such compensation. It was, then, clearly a 
question of fact for the jury to say whether plaintifï's act was volun- 
tary or was induced by the action of the defendant's agent in stating 
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that the $1 check was intended as a présent to the baby and that the 
$1000 was for "funeral benefits"; and also whether it was induced by 
his failure to explain to her fully the contents of the papers and their 
true purport and intent. So far as her being able to nnderstand thèse 
papers, they might as well hâve been written in Greek. In a similar 
case, the Suprême Court approved the following language in the 
charge : 

"Wlien it appeai's that eitlier party is In îi situation as to liis liealth, pluysi- 
cal condition, or as to tlie state of his niind that malœs it probable that lie 
acted without délibération, without an understandins of the act with which 
he is charged. the instrument itself niav be disresarded." Union Pacific 
Ifailway v. Harris, 158 V. S. 326, 331, 15 Sup. Ct. 813, 845 (39 L. Ed. 1003). 

The opinion of the majority of the court expressly recognizes this 
doctrine, for it says of the testimony as to false représentations that 

"it presented a question of fact for the jury who, if they fonnd the allega- 
1i<ins to be true, nii.irUt bave treated the document so far as it was a re- 
lease as never luiviug had any légal existence because of fraudulent repré- 
sentations to the plaintifl: as to its purport in this respect." 

But it is said, in substance, that if the portion of the document 
which releases the défendant from hability be stricken out, it still re- 
mains a receipt for the insurance money, which could bave been 
made and accepted only in accordance with the exphcit provisions of 
the constitution and by-laws of the insurance association. In other 
words, if I understand the proposition, it is that where a party is in- 
duced to sign a paper by fraud, it may still be considered a vahd doc- 
ument as to that part which he might bave signed if the fraud had not 
been perpetrated. I do not so understand the law. In my judgment, 
if the plaintifï was induced to sign this paper by stating what was 
false or suppressing what was true, the entire transaction was abso- 
lutely null and void. At least it was a question for the jury to say 
whether she would bave received the insurance money, in any cir- 
cumstances, after she had discovered that the défendant was endeav- 
oring to secure a release of the claim for her husband's death. 

Again, it is said that the plaintifï did not make the proper tender 
of the money because it was tendered to Jackson and not to an ofifi- 
cer of the bénéficiai association. It is not clear that money, received 
in such circumstances, must be returned as a prerequisite to com- 
mencing the action. In Mullen v. Old Colony R. R., 127 Mass. 86, 
34 Am. Rep. 349, the court says : 

"The ruling at the trial was that, even if it were true that the plaintiff 
was induced to sign the paper by the fraud of the defendanfs agent as to 
its contents, he could not maintain his action without flrst returning the 
money which he received when the paper was signed. * * * in the case 
at bar, if the e\'idence for the plaintiff was true, he signed the paper which 
purports to show a settlement of his claim, believing it to be a totally dif- 
férent paper from what it In fact was. Slgning in that belief, in conséquence 
of the fraudulent représentations of the défendant, he is not bound by it, 
because he never made the agreement which the paper indicates. He Is not 
attempting to avoid a contract which he lias made; but is showing that he 
did not make the contract which he apparently made. If this fact Is es- 
tablished, it establishes the further fact that he did not receive the money,, 
Which was pald him when the paper was signed, iu considération of the set- 
tlement of his claim." 
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But, assuming that a tender is necessary, it was made when the 
money was offered to Jackson in the office of the défendant and in 
the absence of the président. The plaintifif was told by Jackson, "I 
don't want it, go home." It must be remembered that the bénéficiai 
Society was confined exclusively to the employés of the défendant, 
who furnished office room and managed the finances of the society. 
The only person the plaintifif knew in the transaction was Jackson 
and at least it was for the jury to say whether under ail the circum- 
stances a tender to him was not sufficient. The question is not what 
this court may think or what the circuit court thought of the testi- 
mony, but simply, was there a question which the jury might answer 
in favor of the plaintifif. I cannot avoid the conclusion that there 
was such a question. It seems to me that it is a mistake to apply to 
this case rules which might be applicable if the parties were equally 
intelligent and able to protect their respective interests. This plain- 
tifif, by reason of her ignorance and utter inability to understand our 
language, was as helpless in the hands of the défendant and its agents 
as an infant or an imbécile. In such circumstances it was their duty 
to tell her the truth, not only, but to be more than ordinarily solici- 
tons that she fully comprehended what she was doing and the true 
import of the papers signed by her. Let us assume, in order to test 
the question, that there was a deliberate scheme to trick the plaintifif 
into releasing her cause of action and to consummate the fraud by 
preventing her from making a technically perfect tender. The steps 
taken were, or the jury may find that they were, ail a part of the gên- 
erai purpose to defraud. If Jackson did not represent the bénéficiai 
society, he surety represented the défendant and, having refused the 
tender with no word of explanation, he left the plaintifif to infer that 
it would not be received in any circumstances. It is this déception, 
by its own agent, of which the défendant seeks to take advantage. 
If Jackson had not misled the plaintifif she might hâve found the 
proper person and tendered the amount to him. The jury may hâve 
found that his action constituted a deliberate déception for the ex- 
press purpose of defeating the plaintifif's claim. The scheme should 
not succeed simply because it was shrewdly planned. I think the 
controversy should hâve been submitted to the jury. 



JOHN GUND BEEWING CO. v. UNITED STATES (two cases).t 

(Circuit Court of Appeals, Eiglith Circuit Mareh 3, 1913.) 

Nos. 3,854, 3,855. 

1. Cbiminal Law (§ 263*) — Jubisdiction of Fedbbal Court — Arrest — Dif- 
ïEBENT District. 

Rev. St. § 1014 (U. S. Comp. St. 1901, p. 716), providlng that for any 
crime or offense against the United States the offender may be arrested 
where he may be found, and agreeably to the usual mode of process 
against ofEenders in the state where he Is found, and may be Imprisoned 
or bailed at the expense of the United States as the case may be for 
trial before such court of the United States as by law bas cognizance 

*For other cases see same topic & i ncmbsb In Dec. & Am. Dlgs. 1907 to date, & Res'i Indexe» 
204 F. — 2 t Bebearlng deuied June 30, 1913. 
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of the offense, applies only to accused persons who may be Imprlsoned, 
and cannot apply to a corporation which eannot be arrested or held to 
bail for its appearance. 

[Ed. Note.—For otlier cases, see Criminal Law, Cent. Dig. §§ CIO, 611 ; 
Dec. Dig. § 263.* 

Jurisdiction of fédéral courts over corporations. See note to St Louis, 
I. M. & S. Ry. Co. V. Newcom, 6 C. 0. A. 174.] 

2. Ceiminal Law (§ 263*) — Fedeeal Court — Pbocess — Statutes. 

Eev. St. § 716 (U. S. Comp. St. 1901, p. 580), provides that the Su- 
prême Court and the Circuit and District Courts shall hâve power to is- 
sue ail vt'rits not specifically provided for by statute wbich may be neces- 
sary for the exercise of their respective jurisdictions and agreeable to 
the usages and prlnciples of law. Held, that where a corporation donii- 
clled in Wisconsin was charged In indictments returned to the District 
Court sitting in North Dakota with havlng engagea in the llquor busi- 
ness in that state vi?ithout having paid the internai revenue tax and v»'ith 
other corelated offenses committed through agents, such section author- 
Ized the court to issue writs conformable to the statutes of North Da- 
kota and direct the service thereof by the marshal of the district of Wis- 
consin in which the défendant resided, requiring it to ansvver the in- 
dietnients in A'orth Dakota. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 610, 611 ; 
Dec. Dig. § 263.*] 

3. CoKPOEATio.'^s (§ 526*)— Offenses — Punishment — Place of Tbial. 

Since the only punishment that can be infllcted on the corporation Is 
a fine, a criminal proceeding against it is in efflect an action to recover 
a penalty subject only to the requirements of the sixth amendment of the 
Constitution that the trial must be had in the district where the crime 
was committed. 

[Ed. Note.—For other cases, see Corporations, Cent Dig. §§ 2138, 2139 ; 
Dec. Dig. § 526.*] 

4. Iniernal Revenue (§ 47*) — Wholesale Liquob Dealbe — Spécial Tax — 

Indictjient. 

Rev. St. § 3242 (U. S. Comp. St. 1901, p. 2094), makes It an offense 
for a person to engage in the business of a Wholesale liquor dealer wlth- 
out havlng paid the "spécial tax" required by law. Held, that an indict- 
nient charging défendant with engaging in the business of a wholesale 
dealer in malt liquors without havlng paid the tax was not demurrable 
because the tax was not referred to as a "spécial tax" as in the statute. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 144- 
150; Dec. Dig. § 47.*] 

6. Indictment and Infobmation (§ 125*) — Ob,tections — Duplicitt. 

An indictment charging défendant in a single count with consplracy 
to évade the payment of the internai revenue tax required to be paid by 
the laws of the United States by persons engaged in the liquor business. 
in violation of Rev. St § 3242 (U. S. Comp. St 1901, p. 2094), and also 
with consplring to violate Pénal Code, § 239 (Act March 4, 1909, c. 321, 
35 Stat. 1136 [U. S. Comp. St. Supp. 1911, p. 1662]), prohibiting C. O. D. 
shipments of llquor and the collection of the purchase price by carriers, 
was dupllcitous as charging in the same count two distinct offenses for 
which diiïerent penalties are provided. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dig. 
5§ 334-400 ; Dec. Dig. § 125.*] 

6. Intebnal Revenue (§ 47*) — Engaging in Business Without Pating 
Tax — AcTs of Agent — Liabiilty of Peincipal — Evidence. 

In a prosecution of a nonresident brewing corporation for engaging in 
business as a wholesale dealer in malt liquors in North Dakota without 
paying the spécial internai revenue tax In violation of Rev. St § 3242 

*For other cases see siime topic & l nximbeb In Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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(TJ. S. Comp. St. 1901, p. 2094), défendant was entitled to show, notwlth- 
standing it was not necessary for the government to establish an unlaw- 
ful intent ou defendant's part, that the acts of its agents in selling liquor 
in North Dakota were not only wlthout defendant's knowledge and con- 
sent, but were in express violation of instructions glven them by défend- 
ant, and, if the jury found such to be the fact, It constituted a défense. 
[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 144- 
150; Dec. Dig. § 47.*] 

In Error to the District Court of the United States for the District 
of North Dakota; Charles F. Amidon, Judge. 

The John Gund Brewing Company was indicted for having engaged 
in the business of a wholesale dealer in malt liquors in Dickinson, 
Stark county, N. D., without having paid the license imposed by law on 
such business ; with also engaging in the business of a retail dealer 
in malt liquors without having paid the government license, and with 
conspiracy to évade the payment of the internai revenue tax required 
by persons engaged in the sale of malt liquors, and also to violate 
Pénal Code, § 239, making it an offense for any railroad company, 
express company, or other common carrier or person in connection 
with the transportation of liquors from one state to another, to coUect 
the purchase price or any part thereof before or after delivery from 
the consignée or from any other person, or to in any manner act as 
agent of the buyer or seller of any such liquor for the purpose of buy- 
ing or selling or completing the sale thereof save only in the actual 
transportation or delivery of the same. A verdict of guilty was re- 
turned on the count charging the engaging in the business of a whole- 
sale dealer without paying the tax, and also on the indictment for con- 
spiracy, and défendant brings error. Reversed on the indictment 
charging failure to pay the tax as a wholesale dealer, and remanded 
with instructions to grant a new trial, and reversed and remanded 
with directions to sustain a demurrer to the indictment charging con- 
spiracy with instructions to dismiss the same. 

The grand jury for the district of North Dakota returned two indictments 
agalnst the plaiutifC in error, a corporation existing under the laws of the 
state of Wisconsin, and having its domicile in that state and no agent in 
the state of North Dakota. In No. 3,854 the indictment charges the defep.d- 
aut witli having engaged in the business of a wholesale dealer in malt liq- 
uors at Dickinson, county of Stark, in the state and district of North Da- 
kota, without having i)aid the tax imposed by law upon such business. There 
was a second count charging the défendant with a siniilar offense, except 
that it was charged with liavlng engaged in the business of a retail dealer 
in malt liquors; but, as there was a verdict of not guilty on that count, it 
is unuecessary to consider it further. 

In No. .3,855 the indictment charged the défendant and one Hartung in one 
count witli conspiracy to avoid the payment of the internai revenue tax re- 
{(uired to be paid by the laws of the United States by persons engaged in 
the business of dealing in malt liquors, and also to violate the provisions 
of section 239 of the Pénal Code (Act Mardi 4, 1909, c. 321. 35 Stat, 1136 [U. 
S. Comp. St. Supp. 1911, p. 1662]) of the United States. 

The défendant being a nonresident of the district of North Dakota, and 
having no agent in that district upon whom process eould be served, the 
court below made an order directing tlie clerk to issue a summons directed 
to the marshal of the United States for the Western District of Wisconsin, 

•For other cases Bee eame topic & | ndmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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where the défendant had its domicile, comuianding liim to summon tlie de- 
fendant to appear before tliat court on tlie ôtli day of Marcli next to an- 
swer an indictment found against said corporation cliarging it with violatlng 
the statutes set fortli in tlie indictments. ïliis writ couformed to the form 
prescribed by the statutes of :North Dakota for serving process in criminal 
cases on corporations. Thèse writs were du!y served by the marshal for the 
Western District of Wisconsin upon the chief officer of the corporation. Mo- 
tions to quash the sumnions, service thereof, and the return thereon were 
flled by the défendant, and were by the court overruled and exceptions saved. 
Thereupon the défendants flled deniurrers to each of the indictments, and, 
they being overruled, entered pleas of not guilty. By stipulation in writing 
the parties agreed that the two cases should be Consolidated and tried to- 
gether as if they vrere différent counts in the same indictment. A trial to a 
.lury vs'as had and a verdict of guilty returned on the flrst count in the in- 
dictment in No. 3,854, and a verdict of guilty in the conspiracy indictment. 

George A. Bangs, of Grand Forks, N. D. (George R. Robbins, of 
Grand Forks, N. D., on the brief), for plaintiff in error. 

Edward Engerud, U. S. Atty., of Fargo, N. D., and Charles E. 
Littlefield, Sp. Asst. Atty. Gen. (T. H. McEnroe, Asst. U. S. Atty., of 
Fargo, N. D., on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and W. H. MUNGER and 
TRIEBER, District Judges. 

TRIEBER, District Judge (after stating the facts as above). It is 
earnestly urged that there was no authority for the process issued in 
this case directed to the marshal of another district, and that the serv- 
ice and return are unauthorized, and that therefore the court erred 
in overruling the defendant's motion to quash them. 

[1] The only statute of the United States relating to the arrest of 
a person charged with a criminal offense in a district other than that in 
which the indictment has been returned is found in section 1014, R. 
S. (U. S. Comp. St. 1901, p. 716), but that clearly cannot apply to a 
corporation, for a corporation cannot be arrested, cannot be held to 
bail for its appearance, and no order for its removal to the other dis- 
trict can be made, as the latter can only be made when the défendant 
is imprisoned. Unless there is some other law providing for the is- 
suance of some writ v\diich will secure the attendance of such a cor- 
poration in the court in which the indictment has been returned, for- 
eign corporations, and for that matter ail corporations, would be en- 
tirely immune from punishment under the statutes of the United 
States, for there is no statute of the United States which specifically 
provides for the kind of process necessary to bring a corporation into 
court to answer an indictment. 

[2] But section 716, R. S. (U. S. Comp. St. 1901, p. 580), grants 
the courts of the United States power to issue ail writs not specifically 
provided for by the statute which may be necessary for the exercise 
of their respective jurisdictions and agreeable to the usages and prin- 
ciples of law. This statute was no doubt enacted by Congress in or- 
der to meet cases of this nature when there is no spécifie process pro- 
vided by statute. In re Chetwood, 165 U. S. 443, 461, 17 Sup. Ct. 
385, 41 E. Ed. 782; United States v. John Kelso Co. (D. C.) 86 Fed. 
304; United States v. Standard Oil Co. (D. C.) 154 Fed. 728; United 
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States V. Virginia-Carolina Chem. Co. (C. C.) 163 Fed. 67; Thomp- 
son on Corporations, § 5651. 

[3] As the only punishment which can be inflicted upon a corpora- 
tion is a fine (United States v. Union Supply Co., 215 U. S. 50, 30 
Sup. Ct. 15, 54 L,. Ed. 87), a criminal proceeding against a corporation 
is in eiïect no more than an action for the recovery of a penalty, with 
this différence, that under the sixth amendment to the Constitution 
the trial must be had in the district where the crime has been commit- 
ted. The court committed no error in overruling the motion to quash 
the process. 

[4] The demurrer to the indictment in No. 3,854 charging the de- 
fendant with engaging in the business of a wholesale dealer in malt 
liquors without having paid the tax required by law is based upon 
the fact that the indictment left out the word "spécial" before the 
Word "tax," as section 3242, R. S. (U. S. Comp. St. 1901, p. 2094), 
makes it an offense for a person to engage in that business "without 
having paid the spécial tax as required by law." While no doubt 
it is the better practice in drawing indictments for statutory offenses 
for the pleader to follow the language of the statute literally or as 
closely as possible, still, if the omission of a word can in no manner 
be prejudicial to the défendant by failing to inform him of the crime 
he is charged with so as to enable him to prépare a proper défense, or 
prevent him in case of a later indictment for the same offense to plead 
former jeopardy and in view of the fact that this is the only tax which 
under the laws of the United States such a dealer is required to pay, 
the omission is not prejudicial. The strictness with which indictments 
or informations were at one time construed by the courts, which fre- 
quently operated to defeat the ends of justice, no longer prevails, and 
technical objections not prejudicial are not regarded with as much 
favor as they were at one time. Breese v. United States, 226 U. S. 1, 

33 Sup. Ct. 1, 57 L. Ed. . Act June 1, 1872, c. 255, 17 Stat. 198, 

digested as section 1025 of the Revised Statutes (U. S. Comp. St. 
1901, p. 720), is clearly applicable to a plea of this kind. The demur- 
rer was properly overruled. 

[5] The demurrer to the conspiracy indictment, No. 3,855, should 
hâve been sustained, as the indictment is bad for duplicity. It charges 
the défendant in one count with a conspiracy to commit two distinct 
offenses, one "to évade the payment of the internai revenue tax re- 
quired to be paid by the laws of the United States by persons en- 
gaged in such business," and to violate section 239 of the Pénal Code. 
Thèse are two distinct offenses, with différent penalties for violations 
thereof. This has never been permitted. Without citing the many 
cases on this subject, the following vvill be found to throvv light on that 
question: State v. Huffman, 136 Mo. 58, 2>7 S. W. 797; Wood v. 
State, 47 Tex. Cr. R. 543, 84 S. W. 1058; State v. Dennison, 60 Neb. 
192, 82 N. W. 628; State v. Ashpole, 127 lowa, 680, 104 N. W. 281 ; 
State v. Wester, 67 Kan. 810, 74 Pac. 239; State v. Mattison, 13 N. 
D. 391. 100 N. W. 1091; United States v. Smith (D. C.) 152 Fed. 
542, 545. 
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[6] The government, to sustain its charge in No. 3,854 that the de- 
fendant had engaged in the business of a wholesale dealer in malt liq- 
uors in the town of Dickinson, Stark county, N. D., introduced évi- 
dence tending to show that the défendant had a branch establishment 
for the sale of malt liquors at Moorhead in the state of Minnesota, 
which was in charge of a gênerai agent; that it had a large stock of 
liquors on hand which was constantly replenished to make up the 
stock according to the sales, which he was authorized to make ; that a 
person by the name of Lally, who resided at Dickinson, N. D., would 
send orders to the defendant's agent at Moorhead, Minn., for malt 
liquors with directions to send them with bill of lading to shipper's 
order with draft for the purchase price attached, which bills of lading 
were to be turned over upon payment of the draft and thus enable 
Lally to secure the liquors ; that the draf ts would be drawn on ficti- 
tious persons and would be taken up by Lally, and the bills of lading 
indorsed in blank would enable Lally or any person to whom he deliv- 
ered them to obtain the liquors from the carrier. There was évidence 
tending to show that the agent of the défendant at Moorhead knew 
that thèse drafts were drawn on fictitious persons; his dealings being 
solely with Lally. The défendant introduced in évidence a circular 
letter which it had sent to ail of its agents, including the agent at 
Moorhead, directing them to place marks on the outside of aU pack- 
ages containing liquors, showing the name of the consignée, the na- 
ture of the contents and the quantity contained therein ; that ship- 
ments could be made subject to either "straight" or "order" bills of 
lading, but when "straight" bills of lading were issued the agents of 
the carriers are prohibited from stamping or indorsing waybills to the 
effect that shipments will be delivered only on surrender of bills of 
lading. The circular also contained the f ollowing instructions : 

"We exi)ect you to live up to thèse instructions strictly. Uuder uo con- 
sidération are you to niaise sliipnients except on bona fide orders only. The 
paclcîige and shipping receipt or bill of lading covering niust also show name 
of tlie bona flde consignée. Any one violating any of thèse instructions will 
be held acconntable." 

There was also introduced by the défendant another circular sent 
to its agents, including the agent at Moorhead, which circular was 
dated October 21, 1909, inclosing a copy of section 238 of the 
Pénal Code prohibiting C. O. D. shipments, stating that every package 
must be labeled so as to plainly show the name of the consignée, and, 
if an agent makes shipments to any fîctitious consignée, he will be 
subject to a fine of $5,000. It then proceeds : 

"Begiuuini; Novenibi.r Ist agents will label ail ])ackages showing the nature 
of the contents and the quantity eoutaineù therein, but uuist iook to you to 
affix the name of the bona tide consignée on every package tliat is shipped 
after January Ist. l'iease familiarise yourself with every requirement uuder 
this statute and govern yourself accordingly." 

During the trial the défendant offered to prove by its gênerai man- 
ager that it had no notice or knowledge of any violation of the in- 
structions contained in those circulars and that it had no knowledge 
or notice in any way, shape, manner, or form of any sales of béer 
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at Dickinson, by its Moorhead agent, which was excluded by the court 
and exceptions saved. The court gave the foUowing instruction to 
the jury, to which an exception was saved by the défendant: 

■•The évidence shows that the company had a branch station at Moorhead 
in the charge oî a gênerai agent there for the sale of li(3iiors. It had a 
large stock of liquors on hantl which was constantly replenished to make 
iip the stock according to the sales, and that he was authorlzed to sell the 
liquors. Xow I charge yen that the conipany is responsible for his acts, 
withiu the scope of that agency, and, although it gave directions not to sell 
in certain ways in violation of the fédéral C. O. D. law, still, if he dld make 
.sales that were in violation of that law, those sales would be within the 
général scope of his agency, and he would be responsible and the company 
would be responsible for his acts in that respect. As to the transaction hère 
tnvolved, 1 charge you, as a matter of law, that the compan;/ is rcspotmtile 
for the acts of ils (Kjent at Moorhead in the transactions that are disclosed 
to you hy the évidence hcrc." 

There is an irreconcilable conflict among the authorities on the 
question whether a principal can be held liable criminally for the acts 
of his agent, acting within the scope of his apparent authority, but 
against the positive instructions of the principal, and of which viola- 
tion the principal had no knowledge nor consented thereto. A large 
number of cases on this subject are collected in the notes in the L. R- 
A. Reports to the following cases: Williams v. Hendricks, 115 Ala. 
277, 22 South. 439, 41 L. R. A. 650, 67 Ani. St. Rep. 32 ; State v. 
Gilmore, 80 Vt. 514, 68 Atl. 658, 16 L. R. A. (N. S.) 786, 13 Ann. 
Cas. 321 ; and State v. Nichols, 67 W. Va. 659, 69 S. E- 304, 33 L. 
R. A. (N. S.) 419, 21 Ann. Cas. 184. 

We are of the opinion that while, in the absence of any explana- 
tory évidence on the part of the défendant, the principal will be liable 
in a case of this nature where it is unnecessary to establish an unlaw- 
ful intent on the part of the défendant for the acts of his agent within 
the apparent scope of his authority, the défendant may show that the 
agent acted not only without his knowledge and consent, either express 
or implied, but in direct violation of express instructions given to him 
by the principal. Whether such instructions were given to him by the 
principal in good faith or whether by reason of the number of such 
illégal transactions by the agent, or the length of time he continned to 
disobey them and violate the law the principal must bave had knowl- 
edge of the agent's unlawful acts and closed his eyes to them, are ques- 
tions of fact which should be submitted to the jury under proper 
instructions. Commonwealth v. Hayes, 145 Mass. 289, 14 N. E. 151; 
Kinnebrew v. State, 80 Ga. 232, 5 S. E. 56; State v. Wentworth, 65 
Me. 234, 20 Am. Rep. 688. 

The authorities cited by counsel for the government in which cor- 
porations hâve been held liable in civil actions for torts committed 
t)y its agents in violation of their instructions, but within the scope of 
their apparent authority, are inapplicable to criminal proceedings. 
Nor is New York, etc., R. R. Co. v. United States, 212 U. S. 481, 
29 Sup. Ct. 304, 53 L. Ed. 613, in point. That was a proceeding for 
violation of the Elkins Act (Act Feb. 19, 1903, c. 708, § 1, 32 Stat. 847 
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[U. S. Comp. St. Supp. 1911, p. 1309]), which among other things 
provides : 

"ïhat anything do]ie or omitted to be done by a corporation coimnou car- 
rier, subject to tbe act to regulate commerce and tlie acts amendatory tliereof 
wJilch, if done or omitted to be done by any director or officer thereof, or 
iiny receiver, trustée, lessee, agent, or person acting for or eniployed l>y sucli 
coi'poration, wonld constitute a mlsdemeanor under said acts or under this 
act sliall also be held to lie a niisdemeauor committed by sucli corporation, 
and upon conviction thereof it shall be snli.iect to lilve penaltles as are pre- 
scribed in said acts or by tbis act with référence to sucli persons except as 
such penalties are herein eharged." 

"In construiug and enforcing tlie provisions of this section tbe act, omis- 
sion, or failure of any officer, agent, or other person acting for or employed 
by any common carrier * * * sliall In every case be also deemed to be 
tbe act, omission or failure of such carrier as well as that of tbe person." 

That statute, therefore, in express terms créâtes the liability of the 
principal, and to that extent changes the existing rules of law gov- 
erning such cases. The statute is, in effect, a récognition by Congress 
that the law is as stated by us in this opinion, and in order to make 
the pénal provisions of the Interstate Commerce Acts effective against 
the corporation itself enacted this provision. 

The court below erred in refusing to admit the évidence offered by 
the défendant to establish that défense, and also erred in peremptorily 
instructing the jury as a matter of law that the défendant was respon- 
sible for the acts of its agent at Moorhead in the transactions that 
were disclosed by the évidence. 

Let the judgment in No. 3,854 be reversed and the case remanded 
to the court below, with directions to grant a new trial. Let the judg- 
ment in No. 3,855 be reversed, with directions to the court below to 
sustain the demurrer, discharge the défendant, and dismiss the case. 



MECHANICS'-AMERIOAN NAT. BANK v. OOLEMAX. 
(Circuit Court of Appeals, Eighth Circuit. February 10, 1913.) 

No. 3,814. 

1. Courts (| 372*) — Fédéral Courts — Decisioîjs of State Court — Rules of 

Décision. 

Tlie effect of a provision for attorney's fées in a note is a matter of 
gênerai or commercial law, with référence to which tbe fédéral courts are 
not bound by state décisions, but are entitled to form an independent judg- 
ment. 

[Kd. Note. — For other cases, see Courts, Cent. Dig. §§ 977-979 ; Dec. 
Dig. ? 372.* 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. E. Co. v. Morgan, 21 C. C. A. 478 ; Union & 
Planters' Xat. Bank v. City of Memphis, 49 C. 0. A. 468; Converse v. 
Stewart, 118 C. C. A. 215.] 

2. Courts (S 372*) — Fédéral Courts — Rules of Décision — Statutes. 

.Tùdiciary Act Sept. 24, 1789, c. 20, § 34, 1 Stat. 92 (U. S. Comp. St. 1901. 
p. 581), declaring that the laws of the several states shall be regarded 
as rules of décision in trials at common law in the courts of the Unite<l 

*For other cases see same topic & § number In Dec. &, Am. Digs. 1907 to date, & Rep'r Indexes 
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States in cases where they apply, Is limited to state laws strlctly local lu 
character, and does not exteud to contracts or other instruments of a 
commercial nature, the true interprétation and effect whereof are to be 
sought, not in the décisions of the local tribunals, but in the gênerai prin- 
ciples and doctrines of commercial jurisprudence. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 9T7-979; Dec. 
Dig. § 372.*] 
8. BiLLs AND Notes (§ 110*) — Constbuction — Pbovision fob Attorîïet's 
FEES — Eftect. 

A provision in a note that, if It is not paid when due and is placed in 
the hands of an attorney for collection, the maker will pay the holder 10 
per cent, additlonal on the principal and interest due as an attorney's 
fee. is in the nature of a penalty and will not be enforced except to pro- 
vide indemnity to the holder. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. § 221; 
Dec. Dlg. § 110.*] 

4. Bills and Notes (§ 534*) — Attorney's Fees— Value or Services — Evi- 

dence. 

In gênerai, no allowance will be made for attorney's fées in an action 
on a note, pursuant to a provision for such fées in the note, in the ab- 
sence of évidence as to the value of the attorney's services. 

[Ed. Note. — For other cases, see Bills and Notes, Cent Dig. §§ 1946, 
1947 ; Dec. Dig. § 534.*] 

5. Bills and Notes (§ 126*)— Attobney's Fées — Neqotiablb Instruments 

Law — Effect — "Sl'M Certain." 

Under the Missouri Negotiable Instrument Law (Laws 1905, p. 244) § 
2. subsec. 5. providinar that the sum nayable on a note is a sum certain 
within the meaning of the act, though It is to be paid with costs of col- 
lection or an attorney's fee in case payment shall not be made at matu- 
rity, does not render a provision in a note executed in Missouri, providing 
for 10 per cent, attorney's fées, conclusive either as to the right of the 
holder to recover such fées or the amount to be allowed. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 272, 
273 ; Dec. Dig. § 126.*] 

6. Bills and Notes (§ 126*) — Attobnet'b Fées— Services of Attorney— 

"Placed with Attorney fob Collection." 

Where a bank, on discovering that it had discounted certain forged 
notes for a bankrupt, immediately took steps to ascertain the bankrupt's 
financial condition, agreeing to keep the business runntng until the report 
of the experts could be received, and then delivered the notes, which pro- 
vided for 10 per cent, attorney's fées if placed in the hands of an attor- 
ney for collection, to the bank's attorney, the président of the bank tes- 
tifying that the attorney was employed to keep the bank straight on the 
felonious part of handling forged notes and getting the money for them 
and that he was to collect the notes whenever it was necessary, but there 
was no intention that suit should be brought thereon, and no suit was 
actually brought prior to bankruptcy proceedings against the maker the 
notes were not "placed in the hands of an attorney for collection" within 
such clause, and the bank was therefore not entitled to the allowance of 
any sum for attorney's fées against the bankrupt's estate. 

[Ed. Note.— For other cases, see Bills and Notes, Cent Dig. §§ 272, 
273; Dec. Dig. § 126.*] 

7. Bankruptcy (§ 482*)— Claims — Services or Attorney for Claimant. 

There is no authority for allowance in bankruptcy proceedings of com- 
pensation from the estate for services of an attorney employed by a se- 
cured or nonsecured creditor. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 874-876, 
897 ; Dec. Dig. § 482.*] 

•For other cases see same toplc & i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Appeal from the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Claim of the Mechanics'-American National Bank against Frank 
B. Coleman, trustée in bankruptcy of the Embree-McLean Carriage 
Company. A referee's order overruling a motion to reduce the claim 
by the amount of certain attorney's fées, claimed pursuant to a provi- 
sion in the notes on which the claim was based, having been disap- 
proved and reversed, the bank appeals. Affirmed. 

Walter H. Saunders, of St. Louis., Mo., for appellant. 
George M. Block, of St. Louis, Mo. (F. FI. Sullivan, of St. Louis^ 
Mo., on the brief), for appellee. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

VAN VALKENBURGH, District Judge. The appellant is a na- 
tional banking corporation of St. Louis, Mo. The appellee is the 
trustée in bankruptcy of the Embree-McLean Carriage Company, a 
corporation, formerly doing business in the same city. About May 
Ist, 1910, the président of the appellant bank learned that the Carriage 
Company had negotiated with said bank forged notes to the extent 
of about $20,000. Immediately thereafter a meeting of the directors 
of the Carriage Company was held, at which the président of the 
bank was présent, and at this meeting it was determined to elect an 
employé of the bank secretary of the Carriage Company, and place 
him in charge of its affairs. It was at first suggested that a receiver 
be appointed for the Carriage Company, but to this the président of the 
bank objected, until an expert accountant shoidd make an examination 
of the financial condition of the company, agreeing that the bank would 
discount the bills receivable of the company sufficiently to carry the con- 
cern until its true condition could be determined by such examination. 
Inasmuch as the bank was the largest créditer of the Carriage Com- 
pany, holding its obligations in an amount exceeding $70,000, this sug- 
gestion of its président was adopted. The expert accountants were 
employed and made their report July 10, 1910. This report showed 
so conclusively that the Carriage Company was insolvent that, by com- 
mon consent of ail interested, a pétition in bankruptcy was filed against 
it on the 15th day of July, 1910, and thereafter, on August 2, 1910, 
said company was adjudicated a bankrupt. Shortly thereafter, the 
bank filed its claim against the Carriage Company which, in a net 
amount of $24,950.36, was duly allowed. Included in this claim were 
13 notes aggregating approximately $21,596. Each of said notes was 
secured by pledged collatéral, and contained the following clause : 

"In case said above note is not raid when due and i)ayable and the 

sanie is placed iu tlie liands of an attorney for collection \ve asree to pay 

to the hoUler thereof 10 per cent, additlonal on the principal and interest 

due thereon as an attorney's fee." 

At the time the bank filed its original claim, to which référence has 
been made, no mention was made of this clause, nor was any allow- 
ance asked thereunder. 
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August 2, 1911, on the last day of the year following the adjudica- 
tion, the appellant filed what it called a supplemental proof of claim 
made up of varions items aggregating $9,303.52; one of which, for 
$2,159.60, was based upon the clauses allowing 10 per cent, for at- 
torney's fées. This additional claim was allowed by the référée ; 
thereafter, the trustée filed his motion to reduce this supplemental 
claim of $9,303.52 by the amount asked for attorney's fées, as afore- 
said, or at any rate that such fées be fixed at a reasonable amount 
for services actually rendered, if any. At the hearing of this motion 
before the référée it was shown that, at the time it was decided that 
an expert accountant should examine the affairs of the Carriage Com- 
pany, the président of the bank assured the officers of that company 
that, if the course suggested by him was adopted, the business would 
go on until an examination could be made, and that there should be 
no change in the situation until the resuit of that investigation could 
be known. Mr. Hill, the bank's président, testified, however, that 
some time in May, 1910, and therefore during the period of investiga- 
tion referred to, he placed thèse notes in the hands of Mr. Saunders, 
the bank's attorney. He told Saunders that he had learned that 
$20,000 of forged or fictitious paper of the Carriage Company 
had been discounted at the bank; that he wanted Saunders to 
take thèse notes and collect them whenever it was necessary, and 
to "keep him (Hill) straight on the felonious part of handling forged 
notes and getting the money for them." He testified further that 
Saunders took the notes to his office, and returned them to the bank 
in a few day s. They were made payable, on demand, at the appellant 
bank ; and to satisf y this provision Saunders made formai demand for 
payment upon Hill, the président of the bank. No demand, however, 
was made upon the Carriage Company, nor was this action communi- 
cated to that company, nor any one in charge of its afïairs. No suit 
was brought or contemplated. Mr. Hill testified that he gave no di- 
rections to Saunders; that he knew that if suit were to be brought on 
the notes at any time prior to the report of the expert accountants it 
would precipitate proceedings in bankruptcy; that he knew the com- 
pany had no money with which to meet its obligations to the bank, 
but that ail its receipts were being deposited in the bank ; that he did 
not want suit to be brought, because he did not désire proceedings in 
bankruptcy to be instituted. However, when the report of the ex- 
perts came in it was immediately resolved to appeal to the bankrupt- 
cy court. Consequently no action upon the notes themselves was ei- 
ther taken or contemplated by the bank's attorney, other than to make 
the formai demand to which référence has been made. Meantime, 
the bank did proceed, in the usual course, to collect the collatéral held 
as security, and Saunders, as attorney for the bank, was consulted, and 
advised the bank as to its rights and its attitude toward this collatéral. 
He did not, however, hâve charge of the collatéral, which remained 
with the bank, and was handled by its officers and employés in the 
usual manner. Respecting the services of Saunders, Président Hill 
testified as foUows : 
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"Q. What (ild Saunders do in relation to tlie collection of thèse notes be- 
tween tlie time that you say you gave tliem to him in May and the time you 
got the Priée, Waterhouse report? A. I don't know what he did except he 
did a great deal of work and niade us do a great deal of work. 

"Q. In relation to this? A. I said that. 

"Q. What were you called upon to do diu'lug that time? A. Give collatéral, 
due dates, and everythiug that was bad and anything that we thought good. 

"Q. You mean simply looking up the collatéral? A. Yes, sir. 

"Q. Well, I aiu talking about the principal notes witli référence to the 
Kmbree-McLeau Carriage Company ; what, if any, steps did he take against 
the Knibree-McLean Carriage Company, do you know? A. I really don't 
know. 

"Q. Did he take any steps, do you know? A. He made demand on us 
for tlie payment of them. 

"Q. You were not an offlcer in the Embree-McLean Carriage Company? 
A. Xo, sir ; but thèse notes were payable at our bank." 

Mr. Hill stated frankly that he had no agreement with Saunders as 
to what fee the latter should receive for any services rendered the 
bank in connection with thèse notes ; that ail he expected to pay was 
a reasonable compensation for services actually performed. 

Appellant, in the hearing bef ore the référée, stood upon the clause in 
the note, providing a collection fee of 10 per cent., as conclusive, and 
offered no testimony as to the value of the services rendered. This 
was the view adopted by the référée, by whom the motion of the trus- 
tée to reduce the supplemental claim of the bank was overruled. The 
order of the référée overruling this motion was taken to the District 
Court for review, where the same was disapproved and reversed, and 
the position of the trustée sustained. From this order the bank brings 
its appeal to this court. 

[1] The position of counsel for appellant is that a clause in a note 
stipulating for an attorney's fee, provided the note is placed in the 
hands of an attorney for collection, is valid, enforceable, and conclu- 
sive as to amount ; that such is the law of the state of Missouri, in which 
this contract was made, and therefore binding upon this court. The 
proposition, as stated, cannot be accepted in its entirety. The question 
hère presented is one which falls within the domain of gênerai or com- 
mercial law. It involves simply the construction and eflfect of récitals 
in negotiable instruments, and no question of right under the Constitu- 
tion and statutes of a state. In such matters the décisions of the state 
court are not controlling in the fédéral tribunals. 

"It is not only the privilège, but the duty, of the fédéral courts, iinposed 
upon them by the Constitution and statutes of the United States, to con- 
sider for theuiselves, and to form tlieir Indeiiendent opinions and décisions 
upon, questions of commercial or gênerai law presented in cases in which 
they hâve jurisdiction, and it is a duty which they cannot justly renouuce 
or disregard." Independent School Dist. v. Rew, 111 Fed. 1, 49 C. C. A. 198, 
55 L. K. A. 364. 

[2] The doctrine thus announced by this court finds abundant con- 
firmation in the décisions of the Suprême Court of the United States. 
The thirty-fourth section of the Judiciary Act of 1789, declaring that 
the laws of the several states shall be regarded as rules of décision in 
trials at common law in the courts of the United States in cases where 
they apply, is limited in its application to state laws strictly local. It 
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does not extend to contracts or other instruments of a commercial na- 
ture, the true interprétation and effect whereof are to be sought, not 
in the décisions of the local tribunals, but in the gênerai principles, and 
doctrines of commercial jurisprudence. In such cases it is the right 
and duty of the national courts to exercise their own judgment. Swift 
V. Tyson, 16 Pet. 1, 10 L. Ed. 865; Burgess v. vSeligman, 107 U. S. 
20, 2 Sup. Ct. 10. 27 L. Ed. 359. 

In Liverpool Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 443, 9 
Sup. Ct. 469, 472 (32 L. Ed. 788), the Suprême Court, speaking 
through Mr. Justice Gray, said : 

'■But on this subject, as on any question dependlng upon mercantile law 
and not upon loeal statute or usage, it is well settled tliat tlie courts of tlie 
United States are not bound by décisions of the courts of the state, but will 
exercise their own .ludgment, even vvhen their .iurisdiction attaclies only by 
reason of tlie citizensliip of the parties, in an action at law of which the 
courts of tlie state liave concurrent jurisdlction, and upon a coutract made 
and to be performed within the state." 

It is, of course, true, as stated in Burgess v. Seligman, supra, that : 

"Even in sucli cases, for the sake of liarmony and to avoid confusion, the 
courts of the T'nlted States will lean towards an agreenient of views with 
the state courts, if the question seems to them balanced with doubt." 

[3] The gênerai law and the weight of authority in the majority of 
States, whether based upon express provision of statute, or otherwise, 
are against the allowance of such attorney's fées under a provision of 
this character, except for inrfemnity and in the nature of a penalty as 
distinguished from liquidated damages. In United Shoe Machinerv 
Co. V, Abbott, 158 Fed. 762, 86 C. C. A. 118, this court stated the 
principle in the following language : 

"Légal interest is the nieasure of damages for the f allure to pay debts 
when they are due, and hence a contraet to pay an aniount in excess of 
such interest on account of a default in the payment of money wlien it is 
due is an agreenieut for a penalty which the courts will not enforce." 

[4] It is quite generally held that when no testimony is ofïered as 
to the value of services attorney's commissions should be disallowed. 
In re Torchia (D. C. Pa.) 185 Fed. 576-583. 

In Chestertown Bank of Maryland v. Walker, 163 Fed. 511-513, 
90 C. C. A. 140, the Court of Appeals for the Fourth Circuit held that 
a contraet in a note to pay a collection fee if the note is not paid at ma- 
turity is valid to the extent of a reasonable fee actually expended or 
contracted to be paid, but no further ; observing that in no state where 
usury laws are in effect are such contracts permitted to be enforced 
if the charges are either unreasonable or may be made a subterfuge 
for usurious exactions. 

_ In Re Fabacher (D. C. Ea.) 193 Fed. 556-558, a 10 per cent, stipula- 
tion was held to justify only a reasonable fee. The court said: 

"This does not mean he must necessarily recover the amount stipulated 
by the act of mortgage, as this provision relates solely to hls remedy. The 
lender is usually apt to stipulate for as higli a rate of attorney's fées as he 
possibly can in order to fully protect hiniself, wliile the borrower will no 
doubt agrée to almost any amount of fee, having no idea at the time that he 
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will ever be called upon to pay it When bankruptcy intervenes, however, 
the rights of gênerai credltors must be consldered, and the bankruptcy court 
should deal with the question so that equity be done to ail parties." 

In Marchants' Bank v. Thomas, 121 Fed. 306-312, 57 C. C. A. 374, 
the Court of Appeals for the Fifth Circuit held that a stipulation for 
10 per cent, was reasonable, where not obviously excessive, but that 
such an amount was not conclusive, and that the creditor is not per- 
mitted to profit thereby ; the theory being that the creditor has belcome 
indebted to an attorney and the purpose of the stipulation is to indem- 
nify him against such expense. To the samd effect are In re Gebhard 
(D. C. Pa.) 140 Fed. 571 ; McCabe v. Patton et al. (C. C. A. Third 
Circuit) 174 Fed. 217, 98 C. C. A. 225. 

In Missouri the courts hâve uniformly recognized the validity of 
such stipulations for attorney's fées ; but prior to 1905 it was held 
that the notes were thereby rendered nonnegotiable for uncertainty as 
to amount. Creasy v. Gray, 88 Mo. App. 454; Bank v. Jacobs, Th 
Mo. 35; McCoy v. Green, 83 Mo. 626; Bank v. Gay, 63 Mo. Il, 21 
Am. Rep. 430 ; Clark v. Barnes, 58 Mo. App. 667 ; Bank v. Marlow, 
71 Mo. 618; Bank v. Gay, 71 Mo. 627. 

[5] In that year the Negotiable Instrument Law was passed, which 
contained the f ollowing provision : 

"The sum payable is a sum certain wlthin the raeaniiig of this chapter, 
although it is to be paid * * * (5) with costs of collection, or an at- 
torney's fee in case paynient shall not be made at maturity." Laws 1905, 
p. 244, § 2. 

This removed the former disability, and since that time notes con- 
taining such clauses are held to be negotiable. 

It is urged by counsel for appellant that this act is a statutory récog- 
nition, not only of the validity of such provisions for an attorney's fee, 
but also of the conclusiveness of the amount named therein. With- 
out conceding that this court is bound by any local construction of 
purely commercial contracts, we are of opinion that neither this stat- 
ute, nor the décisions of the appellate courts of Missouri, bear the 
construction placed upon them by counsel. 

Prior to the passage of this act it was lawful to contract for the 
payment of an attorney's fee as an incident to the collection of a 
note not paid at maturity. Such a contract, however, was held to de- 
stroy the negotiability of the paper. The act of 1905 restored the 
élément of negotiability, but added nothing to the validity of the pro- 
vision that had always existed. The élément of certainty thus intro- 
duced is arbitrary, not actual. To illustrate: A provision for the 
payment of "a reasonable attorney's fee," without fixing the amount 
by percentage, or otherwise, would be uncertain in fact, but would not 
destroy the negotiability of the note under the terms of this statute. 
So, also, costs of collection, other than attorney's fées, are never defi- 
nitely known. It is évident therefore that the effect of such clauses 
has not been changed by any express provision of law. 

Turning to the decided cases, we do not find the Missouri courts in 
conflict with the gênerai trend of décision elsewhere. In North Atchi- 
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son Bank v. Gay et al., 114 Mo. 203, 21 S. W. 479, thd contract pro- 
vided that: 

"If it should be eoUected by an attoniey, or by process of law, an attor- 
uey's fee of 10 per cent, should be added." 

In that very case an attorney was collecting by process of law. The 
note itself was for $2,500, which would make the collection fee $250. 
The court, in effect, held that this was not unreasonable under the cir- 
cumstances, and was sufficiently supported by the provision in the in- 
strument. The exception arose upon instructions to the jury; and the 
contention hère urged does not appear to hâve been sharply defined 
nor considered by the court. 

In Bank v. Martin, 129 Mo. App. 484, 107 S. W. 1108, the language 
was: 

"If this note is not paid at maturity, the undersigned agrée to pay rea- 
sonable expenses of collection, inclnding attorney's fées." 

The court held that this had référence to expenses incurred by the 
plaintiff in collecting the note ; that it was "in the contemplation of 
the parties that if the note was not paid at maturity, and plaintiff 
should be put to the expense of compelling its collection by the assist- 
ance of an attorney, then such expense, if reasonable, should become 
a part of the debt." The Suprême Court of Missouri has repeatedly 
announced that it inclines toward a construction in favor of a penalty 
as against liquidated damages, at least where there is doubt and where 
the actual damage can be assessed by known rules or with reasonable 
certainty. The test is whether the amount ostensibly awarded, in the 
contract for the breach complained of, is or is not reasonably appro- 
priate and just. Mav v. Crawford, 142 Mo. 390. 44 S. W. 260; 
Thompson v. St. Charles County, 227 Mo. 220-238, 126 S. W. 1044. 

No other Missouri cases bearing upon this disputed point hâve been 
found, or called to our attention. In discharge of the duty imposed 
upon us to consider for ourselves and form our independent opinions 
upon questions of commercial and gênerai law presented for our dé- 
cision, we are constrained to hold that this provision in the notes in 
suit calls for the payment only of a reasonable attorney's fee, for serv- 
ices actually rendered in conformity with its terms ; that such is the 
decided weight of authority ; and that neither the statute law of Mis- 
souri, nor the décisions of its courts of last resort, are in conflict there- 
with. 

[6] It remains to consider only whether the attorney for the bank 
rendered any services within the intendment of the clause providing 
for attorney's fées. We do not think so. The language, "placed in 
the hands of an attorney for collection," means something more sub- 
stantial than the purely formai acts disclosed by this record. At the 
time thèse notes are said to hâve been given to Saunders no suit was 
contelmplated, nor was this or any other form of collection proceeding 
desired. The bank had obligated itself, morally at least, to take no 
steps which would change the situation until the expert accountants 
should make their report. There was no appréciable transfer of pos- 
session of the notes from the bank to its attorney. Neither the collât- 
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eral nor îts collection was intrusted to him, but the latter procceded 
through the regular bank officiais — aided, no doubt, by the advice and 
counsel of the bank's attorney. It is probable that — as Mr. Hill tes- 
tified — Saunders was employed more particularly to keep the bank 
"straight on the felonious part of handling forged notes and getting 
the money for them." He was to collect thèse notes "wheneveîr it was 
necessary" ; but that necessity had not arisen, so far as légal proceed- 
ings werd concerned, and did not arise until aïter bankruptcy had in- 
tervened. It is true that Mr. Saunders represented the bank before 
the référée in resisting a motion of the trustée to expunge the bank's 
claim; but this action was incidental to the proceedings in bankrupt- 
cy, and cannot support a claim for attorney's fées under this provision 
in the notes. 

[7] There is no authority to allow compensation £rom thd estate for 
services of any attorney employed by a secured or nonsecured créditer 
in bankruptcy proceedings. Loveland on Bankruptcy, vol. 1, p. 254, 
par. 109; In re Hersey (D. C.) 171 Fed. 1004-1008. Neither the bank 
nor its attorney apparently conceived that such a demand was justified 
when the claim was originally filed, although it existed then, if at ail, 
as fully as at any later period. Its tardy assertion, practically a year 
afteir the adjudication, stamps it as an afterthought. 

Since it appears that thèse notes were not placed in the hands of an 
attorney for collection within the meaning of the language relied upon, 
and that no evidencd was adduced as to the reasonable value of serv- 
ices rendered, if any, the motion of the trustée to reduce the allow- 
.ance theretofore improvidently made was propeirly sustained. 

The order and decree of the district court should therefore be afj^ 
firmed. 



RIFE et al. V. LUMBEE UNDERWRITERS. 

(arcuit Court of Appeals, Sixth Circuit. April 11, 1913.) 

No. 2,232. 

1. Eemoval op Causes (§ 119*) — Circuit Court of Appeals — Détermination 

of jubisdiction. 

Wliere a removed cause is taken to the Circuit Court of Appeals by 
writ of error, it is tlie eourt's duty on its own motion to détermine 
whether tlie record exhlblts a removable cause, regardless of wtiether 
any objection was taken to tlie Jurisdiction of the fédéral court, elther in 
the trial court or on appeal. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dlg. § 252 ; 
Dec. Dig. § 119.*] 

2. Removal of Causes (§ 111*)^ — Pedeeal Jubisdiction — Diversitt of Citi- 

ZENRiiiP — Record. 

Where a cause is removed for diversity of citizenship, the record 
must afflrmatively show jurisdiction, and the facts necessary to show 
diversity of citizenship not be left to argument or inference. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dlg. §§ 237, 
239; Dec. Dig. § 111.*] 



•For otlier cases see same toplc & S nombeb in Dec. & Am. Dlgs. 190Î to date, & Eep'r Indexes 
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3. Removal of Causes (§ 86*) — Record— Diveesity of Citizensiiip — Plead- 

IKG. 

In an action against a Llo5'ds association, niere assertion in a pétition 
to remove that défendant is a résident and citizen of New York and a 
nonresident of Tennessee, where the suit has beeu brought, is not nec- 
essarlly more tlian a mère conclusion of the pleader, and alone is not 
sufflciently definite to show diversity of cltizenship, relied on as a ground 
for removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 132, 
166-179 ; Dec. Dig. § 86.*] 

4. Courts (§ ,322*) — Fedeeal Ootjbts — Jueisdiction — Divebsity of Citizen - 

sHip— Pleadinq — Associations — "Citizen." 

In an action against a Lloyds association, an allégation that défendant 
is an "association" is not alone suflicient to show citizenship, since an 
association, which is not a corporation, is not a "citizen," within the 
statutes regulating jurisdiction of the fédéral courts. 

\1:û. Note. — For other cases, see Courts, Cent. Dig. §§ 876-881, 887; 
Dec. Dig. § 322.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1164-1174; 
vol. 8, pp. 7602, 7603. 

Diverse cltizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 O. C. A. 298.] 

D. Removal of Causes (§ 118*) — Diveksiiy of Citizensiiip — Record — Amend- 

MENT. 

Where the record in a state court of a renioved cause against a Lloyds 
association was déficient, in that it falled to show the légal status of the 
défendant, but nevertheless eontained allégations in the language of the 
statute of the existence of the éléments entltling défendant to a removal, 
it was not so fatal ly lacking in jurisdictional allégations as to preclude 
amendment in the fédéral court by way of correct and definite showing 
of the actual status and cltizenship of the défendant association and its 
members. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 250 ; 
Dec. Dig. § 118.*] 

6. Insurance (§ 317*) — Fire Pohcy — "Continuous Cxear Space." 

A provision in a fire policy, covering lumber in piles, requirlng a "con- 
tinuons clear space" of 100 feet between the property insured and any 
woodworking or manufacturing establishments, was breached by the 
maintenance of an oilhouse, barn, and an eievated drlveway in the 100- 
foot space between the lumber insured and plaintifC's mill. 

[Ed. Note.— For other cases, see Insurance, Cent Dig. § 748; Dec. Dig. 
I 317.*] 

7. Insurance (§ 664*) — Evidence — Conditions — Clear Space — Waiver. 

Where defendant's inspector made measurements and observations of 
plaintiffs' sawmill yard prior to the issuance of the policy sued on, and as- 
certained the then exlsting conditions, and défendant association (through 
its "home office" or gênerai managing offlcers) had the report of the In- 
specter, showing the existence of a barn, oilhouse, and eievated lumber 
platform within the 100-foot space required hy the policy to be kept clear 
between the piles of lumber insured and plaintiffs' sawmill, proof that 
wlth such knowledge (and wlth reason to believe that the continued ex- 
istence of such structures in their then location during the life of the 
successor policy was contemplated) défendant issued the policy and re- 
tained the premium would be compétent to raise an estoppel against de- 

•For other cases see same toplc & | numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
204 F.— 3 
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fondant's right to insist ou a breach of the clear space provision as a 
défense to an action on tlie poliey, notwitlistandiug tlie provision in the 
poliey that no agent or représentative of tlie underwriters sliould tiave 
Power to waive any provision or condition in tlie poliey, except sucli as 
by ils terms might be the subject of agreement, indorsed thereon or at- 
tached thereto, and as to sueh provisions ihey could not be waived, un- 
less in writing indorsed on or attached to the poliey. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 1555, 1687, 
1688, 1699; Dec. IJig. § 664.*J 

8. Insurance (§ 664*) — Evidence— Conditions— Clear Space— Waiver. 

Evidence of an alleged waiver of a clear space provision in a fire pol' 
icy by defendant's local agent was inadmissible, in the absence of an of- 
fer to show ratification of the agent's act by the company ; the same not 
having been in writing and attached to tlie poliey as required by its 
ternis. 

[lîd. Xôte. — For other cases, see Insurance, Cent. Dlg. §§ 1555, 1687, 
1688, 1699; Bec. Dig. § 664.*] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Action by O. C. Rife and another against the Lumber Underwriters. 
Judgment for défendant, and plaintifts bring error. Reversed. 

C. L. Marsilliot and Caruthers Ewing, both of Memphis, Tenn., for 
plaintiffs in error. 

Trezevant, Bartels & Trezevant, of Memphis, Tenn., for défendant 
in error. 

Bçfore WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Plaintiffs in error sued upon two pol- 
icies of insurance issued by défendant in error, for the recovery of 
fire loss upon a stock of hunber and other property in plaintiffs' mill- 
yard. Plaintiffs submitted to nonsuit as to one poliey. As to the 
other, verdict was directed for défendant. 

[1] 1. The suit was begun in a state court of Tennessee. It was 
removed to the fédéral court for alleged diversity of citizenship of 
the parties. No motion to remand was made. On the hearing hère, 
the question whether the suit was lawfully removed was raised by a 
member of this court. That it is the duty of this court to détermine 
whether the record exhibits a case properly removable, regardless of 
whether any objection was taken to the jurisdiction of the fédéral 
court, either in the court below or on appeal, is established by a long 
line of décisions, among which are Great Southern, etc., Hôtel Co. v. 
Jones, 177 U. S. 449, 453, 20 Sup. Ct. 690, 44 L. Ed. 842; Fred 
Macey Co. v. Macey (C. C. A. 6th Cir.) 135 Fed. 725, 726, 68 C. C. A. 
363; Chicago, etc., Ry. Co. v. Willard, 220 U. S. 413, 419, 31 Sup. 
Ct. 460, 55 E. Ed. 521. The question of jurisdiction arises in this 
way: 

In the title to the bill of complaint the défendant was described as 
"an insurance corporation or association doing business in Tennessee." 

•For other cases see same topic & § nuiibeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The pétition for removal asserted that the défendant then, and at the 
time suit was begun, vvas a résident and citizen of the state and city 
of New York, and a nonresident of the state of Tennessee, and that 
the plaintiffs were résidents and citizens of Tennessee and Mississippi, 
respectively. Service of subpœna had been made upon an agent rep- 
resenting the défendant in Tennessee. After the removal, défendant 
appeared specially, denying the authority of the alleged agent to accept 
or acknowledge such service, and challenging the jurisdiction of the 
court over its person ; alleging that défendant was not a corporation 
or a joint-stock company, but a voluntary association composed of 15 
individuals named, each of whom (correcting what is conceded to be 
an error in the printed record as to the stated résidence of one mem- 
ber) was alleged to be a citizen and résident of a specified state other 
than Tennessee, and (according to the undisputed statement in brief 
of defendant's counsel) was, in effect, alleged to be a citizen of a state 
other than Mississippi. Alias summons was served upon the commis- 
sioner of insurance, as provided by the Tennessee statutes, under 
which (Shannon's Code, § 3298) associations formed, as is défendant, 
upon the plan of "Lloyds," are authorized to transact in that state 
insurance other than life upon the same terms and conditions as re- 
quired of "insurance companies of the United States or one of the 
United States" ; the défendant association having duly authorized 
the commissioner to acknowledge service of ail légal process. Sup- 
plemental process also issued against the attorney in fact of the associ- 
ation. The plea to the merits alleged that the association was not a 
"légal entity," and was neither a corporation nor a joint-stock com- 
pany. 

[2-4] It is well settled that the record must affirmatively show ju- 
risdiction to make the removal, and that the facts necessary to show 
diversity of citizenship may not be left to argument or inference. 
Laden v. Meck (C. C. A. 6th Cir.) 130 Fed. 877, 65 C. C. A. 361 ; 
Thomas v. Board of Trustées, 195 U. S. 207, 210, 25 Sup. Ct. 24, 49 
L. Ed. 160. Diversity of citizenship does not appear with sufficient 
definiteness of détail upon the record in the state court. The bill of 
complaint does not unequivocally allège that défendant was a foreign 
corporation, or even a corporation; nor does the pétition to remove 
allège the défendant to be a corporation, much less that it is organized 
under the laws of a state other than Tennessee or Mississippi. The 
mère assertion that it is a "résident and citizen of the state of New 
York * * * and a nonresident of the state of Tennessee" is not 
necessarily more than a mère conclusion of the pleader, and standing 
by itself is not sufficiently definite. Lafayette Ins. Co. v. French, 18 
How. 405, 15 L. Ed. 451 ; Great Southern, etc.. Hôtel Co. v. Jones, 
supra, 177 U. S. 454, 20 Sup. Ct. 690, 44 L. Ed. 842 ; Fred Macey 
Co. V. Macey, supra, 135 Fed. 725, 68 C. C. A. 363. And an allégation 
that défendant is an "association" is not alone sufficient to show cit- 
izenship ; for an association which is not a corporation is not a cit- 
izen vi^ithin the meaning of the statutes regulating jurisdiction. Chap- 
man v. Barney, 129 U. S. 677, 682, 9 Sup. Ct. 426, 32 L. Ed. 800; 
Gt. Southern, etc., Hôtel Co. v. Jones, supra, 177 U. S. 449, 456, 457, 
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20 Sup."G.t. 690, 44. L. Ed. 842; Thomas v. Board of Trustées, supra, 
195 U. S. 216, 25 Sup. Ct. 24, 49 L. Ed. 160; Fred Macey Co. v. 
Macey, supra, 135 Fed. 726, 727, 68 C. C. A. 363. 

[5] The pétition for removal, in addition to what has already been 
stated, contained an assertion of the requisite jurisdictional amount in 
dispute, and an allégation that "the controversy in said suit is between 
citizens of différent states." The record in the state court as to diver- 
sity of citizenship thus showed in gênerai ternis : (a) The existence 
of a controversy between citizens of différent states; (b) defendant's 
résidence in and citizenship of New York ; and specifically (c) plain- 
tififs' résidence in and citizenship of Tennessee and Mississippi, re- 
spectively. It is true the pétition misstated defendant's citizenship and 
résidence, but such misstatement, not being challenged, did not afifect 
the jurisdiction to remove. While, therefore, the record in the state 
court was déficient, in that it failed to show the légal status of the 
défendant (whether a corporation or an association), it contained as- 
sertions in the language of the statute of the existence of the éléments 
entitling défendant to a removal. We therefore think the record 
in the state court was not so fatally lacking in showing a jurisdiction 
to remove as to preclude amendment in the fédéral court, by way of 
correct and defînite showing of the actual status and citizenship of the 
défendant association and the members composing it. 

We think this conclusion sustained by the décision in Kinney v. Co- 
lumbia Savings & Loan Ass'n, 191 U. S. 78, 24 Sup. Ct. 30, 48 L. Ed. 
103, which materially relaxed the strictness formerly applied to the 
question of jurisdictional showing in removal proceedings. It is true 
that in the Kinney Case the apphcation in the fédéral court, to amend 
the pétition for removal, was made bef ore any proceeding on the merits ; 
but we are unable to see that that feature is important where, as hère, 
the record in the fédéral court, before any proceeding had therein on 
the merits, showed (as asserted) diversity of citizenship and thus actual 
jurisdiction to remove. We think the case distinguishable froni Thom- 
as V. Board of Trustées, supra, and Fred Macey Co. v. Macey, supra, 
in that the court could see, as matter of law, from the face of the rec- 
ord, that the board of trustées (in the Thomas Case) and the partner- 
ship association (in the Macey Case) were not and could not be citizens 
within the meaning of the statutes relating to removal, while in this 
case défendant niight be an "association," and yet be a corporation. 
We see no merit in the suggestion that the individual members of the 
défendant association hâve not asked removal. If the association 
could be sued as such, wC' think it could lawfully take the necessary 
steps in its défense, including removal. 

[6] 2. The pohcy contained a warranty by the assured that "a con- 
tinuons clear space of 100 feet shall at ail times be maintained between 
the property hereby insured and any woodworking or manufacturing 
establishment." The undisputed proofs show that at the time of the 
fire the distance between the mil! and the lumber yards was more than 
100 feet, and that in one direction there was a continuous clear space 
of more than 100 feet between the mill and the lumber. In other 
directions, however, and thus between the mill and certain of the lum- 
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ber piles, there intervened an oilhouse, a barn, and an elevated drive- 
way. The existence of thèse three structures was clearly a violation 
of the "continuous clear space" provision. They naturally increased 
the risk, and the effect of this violation is not taken away by the fact 
that the fire was actually communicated from the mill to lumber piles 
more than lOOfeet therefrom, without the agency of thèse intervening 
structures.. It was because of the violation of the clear space provi- 
sion that verdict was directed for défendant. In the absence of évi- 
dence of waiver, this direction was correct. 

[7] Plaintifïs contended that défendant had waived this clear space 
provision, and in proof of tbeir contention oiïered to show, in sub- 
stance, that shortly before the issuance of the présent policy, and while 
its predecessor policy was in force, defendant's inspecter made meas- 
urements and observations of the millyard, and ascertained the then 
existing conditions, that the Company had the report of the inspecter 
showing the conditions, and that the conditions so shown were sub- 
stantially and practically the same as at the time of the fire, and that 
no objection was made by the company on account of the existence 
of the conditions referred to. The argument in substance is that, by 
accepting the premium and issuing the policy, the company is estopped 
to déclare the policy void by reason of a condition which it knew ex- 
isted when the policy issued, and which it had reason to believe was 
expected to continue during the policy period. 

We think the offer broad enough to embrace proof that the "home 
office" or the gênerai managing officers of the company (as distin- 
guished from a mère agent) actually received the inspector's report. 
Plaintiffs ofifered to show "that the insurance association itself received 
the report of this inspecter." The policy contains the express provi- 
sion that: 

"No agent or other représentative of the underwriters shall hâve power to 
waive any provision or condition of this policy, except such as by the ternis 
of this policy may be the sub.1ect of agreenient endorsed hereon or attached 
hereto, and as to such provisions and conditions no agent, or représentative, 
shall hâve such power, or be deemed or lield to hâve waived sucli provisions 
or conditions, unless such waiver, if any, shall be written upon or attached 
hereto, nor shall any privilège or permission affecting the insurance under 
this policy exlst or be Claimed by the insured unless so written or attached." 

The alleged waiver is not written upon or attached to the policy, 
and défendant invokes the above provision as absolutely precluding the 
assertion of the alleged waiver. In Assurance Co. v. Building Ass'n, 
183 U. S. 308, at page 361, 22 Sup. Ct. 133, at page 153 (46 L. Ed. 213), 
an exhaustive examination and discussion is had of the authorities 
relating to waiver of conditions in insurance policies, and to the pro- 
hibition against altering or contradicting unambiguous written con- 
tracts by paroi évidence. That case involved a provision as to waiver 
in the identical language found in the policy before us. Justice Shiras, 
in the enumeration of the principles sustained by the authorities, in- 
cluded the propositions : 

"That insurance companies may waive forfeiture caused by nonobservanee 
of such conditions; that where waiver is relied on, the plaiutiff must show 
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that the Company, with knowledjïe of the facts that occasloned the forfaiture, 
dispensed with the observance of the condition ; that where the walver relied 
on is an act of an agent, it must be shown either that the agent had express 
authority from the Company to make the walver, or that the compaiiy subse- 
quently, with knowledge of the facts, ratlfied the action of the agent." 

That the défendant hère might effectually waive the "clear space" 
provision in question is established by Assurance Co. v. Building As- 
sociation. The objection that the policy makes the waiver ineiïective, 
unless written upon or attached to the policy, is disposed of by the 
décision of this court in yEtna Life Ins. Co. v. Frierson, 114 Fed. 56, 
51 ce. A. 424, where it was held in an opinion by Judge (now Mr. 
Justice) lyUrton that such provision may be itself waived as well as 
any other, and that the question in every such case is whether the 
waiver has been made by the corporation or by one authorized to act 
for it in the matter. Forfeitures are not favored, and any course of 
action on the part of an insurer which leads the insured necessarily to 
believe that by conforming thereto a forfeiture of his policy will not 
be incurred, followed by due conformity on his part, will estop the 
Company from insisting upon forfeiture, although it might be claimed 
under the express letter of the contract. This principle has been ap- 
plied in the following cases, among others : Insurance Co. v. Wolfï, 
95 U. S. 326, 330, 24 L. Ed. 387; Insurance Co. v. Eggleston, 96 U. 
S. 572, 577, 24 h. Ed. 841 ; Queen Ins. Co. v. Union Bank & Trust 
Co. (C. C. A. Çth. Cir.) 111 Fed. 697, 49 C. C. A. 555; Etna Life Ins. 
Co. V. Frierson, supra, 114 Fed. 63, 51 C. C. A. 424; Suprême Lodge 
V. Wellenvoss (C. C. A. 6th Cir.) 119 Fed. 671, 675, 56 C. C. A. 287. 

We do not think that defendant's knowledge, at the time the policy 
issued, that lumber was piled within 100 feet of the mill, would nec- 
essarily estop défendant from urging such breach of the "clear space" 
warranty as avoiding the policy. Shingle Co. v. Insurance Co., 91 
Mich. 441, 51 N. W. 1111. The spécifie location of lumber piles is or 
may be more or less temporary in nature, and, as aiïecting such struc- 
tures, a warranty might well be considered promissory in nature. On 
the other hand, the barn, the oilhouse and the lumber platform were 
more or less permanent in nature ; and if défendant, with knowledge 
of their existence and with reason to believe that their continued ex- 
istence in their then location with respect to the mill and lumber piles 
was contemplated, elected to receiye the premium and issue the pol- 
icy, it would, we think, be estopped from asserting the continued ex- 
istence of those structures as a breach of the "clear space" warranty. 
Whether défendant had such knowledge and reasonable expectation 
would be a question of fact for the jury; and so of the question 
whether the knowledge of the location of the structures named, ob- 
tained by défendant during the existence of its predecessor policy, 
could reasonably be presumed to be, or should hâve been, présent in 
its mind at the time the policy in suit was issued. 

We pass by without décision the question whether the alleged waiver 
was asserted in the déclaration, as well as the question whether such 
assertion was necessary; for we find nothing in the déclaration in- 
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consistent with the claim of such waiver in case plaintiffs' contention 
there stated, that a "clear space" of 100 feet actually existed, should 
not be sustained, and tlie objection to the offered testimony did not 
clearly raise a question of pleading, and thus of the necessity of, or 
right to, amendment. Plaintiff should be allowed before another trial 
to make any proper amendment in this regard. 

[8] 3. Upon the authority of Assurance Co. v. Building Associa- 
tion, we think the court rightly rejected the ofïer to show that de- 
fendant's local agent waived the "clear space" provision of the pol- 
icy. Such alleged waiver was not written upon or attached to the 
policy, and there was no ofifer to show a ratification of his act by the 
Company itself, unless and except as involved in the company's own 
alleged waiver already discussed. The case is not, we think, afïected 
by the provision of the Tennessee statutes (chapter 441, Acts of 1907) : 

"That every policy of Insurance Issued to and for the benetit of any citi- 
zen or résident" of the State "shall be held as made in this state and con- 
strued solely accordlng to the laws of this state." 

This statute undoubtedly has the efifect of making the policy a Ten- 
nessee contract, and requiring its validity and interprétation to be 
determined by the law of that state. Russell v. Grigsby (C. C. A. 
6th Cir.) 168 Fed. 577, 94 C. C. A. 61. No law of Tennessee requir- 
ing a construction of the waiver provision differently than we hâve 
construed it has been called to our attention. Such is not the effect 
of décisions that a policy provision that no agent has authority to waive 
any condition, and that no waiver could be recognized, unless in writ- 
ing, may itself be waived. 

For the error pointed out, the judgment of the Circuit Court is re- 
versed and a new trial ordered. The défendant may apply to the Dis- 
trict Court for an amendment of its removal proceedings to conform 
to the facts. Failing such prompt application, the case should be re- 
manded to the state court. 



american shipbuilbing co. v. loiîk^ski. 
samp: v. lewaxdowski. 

(Circuit Court of Appeals, Sixth Circuit. April 11, 1913.) 

Nos. 2,299, 2,300. 

1. Master and Servant (§ 116*)— Injuries to ."Servant — Defbctive Scaf- 

FOLD — MaSTER's I>IABILITY. 

Plaintiffs, wlio were emplojed in defendant's sliipyard, were injured 
by the fall of a wooden structure constructed on one slde of a dry dock 
to afford means of working on the slde of a shlp in course of construc- 
tion, and to suijport a track for the use of a traveling crâne. ïhe struc- 
ture was 42 feet high and extended 650 feet in length, and was con)pos6d 
of transverse ixames or bents placed 10 feet apart, constructed of heavy 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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uiaterials. The substvucture was rogarrted by défendant as distinct 
from the line of stringers ou top (if the wliole structure, Vielug constnicted 
under orders of défendant' s superlutendeut, wlio was cognizant of the 
nature and inirposes thereof and also the mode in Wliich the worlï was 
usually C'onducted and the spécial conditions surrounding the construc- 
tion oî the one In question. Held, that the structure was not a niere 
teni])orary affair constnicted by defendaut's carpenters and laborers 
workhig together, and tliat défendant did not perforru Its whole duty by 
furnishing sufficient material of proper cliaracter. 

[Kd. Note. — For other cases, see Master and Servant, Cent. Dlg. § 207 ; 
Dec. Dig. § 116.*] 

2. IfASTKE AND SERVANT § 265*) INJURIES TO SERVANT — FaLL OF ScaFFOLD 

— Res Ipsa Loqcitur. 

The fall of a staging or scaffolding without any apparent cause may he 
regarded as prima facie évidence of négligence on the part of the per- 
son who provided it. 

|Kd. Xote. — For other cases, see Master and Servant, Cent. Dig. §§ 
877-908, 055 ; Dec. Dig. § 265.* 

Application of doctrine of res ipsa loquitur in action for injuries to 
servant, see note to Carnegie Steel Co. v. Byers, 82 C. C. A. 121. J 

In Error to the Circuit Court of the United States for the East- 
ern Division of the Northern District of Ohio ; Wm. L- Day, Judge. 

Actions by Lawrence Lorenski and by Frank Lewandowski against 
the American Shipbuilding Company. Judgment for plaintiff in each 
case, and défendant brings error. Affirmed. 

Thèse two cases were heard together both below and hère, and will be ' 
dis])osed of in this opinion. l)aniages for Personal injuries were sought and 
recovered in each case npon pleadings substantially alike and upon the sanie 
évidence, except as to description and extent of the injuries sustained. No 
évidence was offered by tlie company. At the close of plaintifEs' évidence a, 
motion for a directed verdict was overruled, judgnients were eutered on the 
verdicts, and the cases are peuding liere on error. 

The plaintiff in error, hereinafter oalled company, is a New Jersey cor- 
poration, and owns and opérâtes a shipyard in the city of Lorain, Ohio. The 
défendants in error, hereinafter called plaintiffs, were in tlie coinpany's eni- 
ploy as laborers in the sliipyard, and received their injuries February 10, 
1909. The plaintiffs were Injured by the falling of a wooden stnicture upon 
whlcli they were at tlie time workiug. This structure was desigued for two 
purposes in shipbuilding. One purpose was to afford meaus for worklng on 
the side of a ship while In course of construction, and tlie other was to sup- 
port a tracli on wliich one end of a traveling craue used in such construc- 
tion could be operated. The structure was plaeed on the north side of a dry 
dock, and was intended to correspond in purposes with those of an iroii . 
structure tlien inaintained on tlie opposite side: and thus the means for 
ship construction and of operating the crâne were to be alike on each side 
of tlie dry dock. 

The structure was about 42 feet In height. extending in an east and west 
direction 650 feet. It coinprised 65 trausverse traînes, or beiits, plaeed 10 
feet apart. Thèse bents were each coniposed of substantial tiprights resting 
on suiiken blocks of wood, and the uprights were held in place by strong 
cross bracings and also by an additional braee for each bent, called a "stay 
last" (conslsting of timbers 2x6 iiiches and 16 feet long, which were siiliced 
Info lengths of 28 feet) : one end of each being bolted to and near the top 
of the upright next to the dry dock, and the other end to a strong oak stake 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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drlven Into the ground, except that some of the ground ends were spiked to 
keel blocks. The work of placlng tliese bents in upright positions was be- 
gun at the east end of the structure, where it was securely fastened to an 
iron structure there permanently maintained. At this point a steam crâne 
was placed for hoisting materials to the top of the structure and also for 
dragging, by means of a cable suitably adjusted and operated, some of the 
heavy materials so holsted along the top of the structure to the places where 
needed. Among the materials so hoisted were planks, which were placed 
across the bents to accommodate men working on top of the structure. 
Among the heavier materials so hoisted were timbers 12x12 inches and 30 
feet long. It is not entirely clear whether thèse tim^bers, called "stringers," 
were dragged to points near their respective positions by cable, or were car- 
ried there by men. Witnesses difCer in their testimony on this subject The 
stringers were placed, as far as that feature of the work had progressed, 
across the bents and immediately over the uprights next to the dry dock; 
and it was part of the design to place and malntain thereon iron rails, on 
which one end of the crâne was to be operated as stated. The plan of fasten- 
Ing and holding thèse stringers in place was to boit iron plates, 24 inches in 
length, on the face of each of the inner uprights and across the stringers, 
except at the ends where the plates were to extend lengthwise of each of 
the two adjoining stringers and also to the supportlng upright. Simultane- 
ously with the placing of the stringers in position, beginning at the east end, 
the work of replaclng every third stay last with a heavier brace was begun, 
as also the attaching of the iron plates. Thèse substituted braces were of 
pine, 6x6 inches, each fastened to every Inner third upright (substantially as 
the stay last was held), and at the other end by an iron device connected 
with a substantial foundation. 

Enough bas been stated to describe the twofold character of this structure 
and the purpose for which each portion was deslgned and was to be used. 
The removal and érection of similar wooden structures are repeated every 
time the huU of a boat is finished and launched. Indeed, a beat was launcljgd 
in the earlier part of the very day on which this structure was begun. At 
the time of the accident the work of laying the stringers had progressed 
about one-half the length of the staging, and, although the work of attach- 
ing the plates for holding the stringers in place was belng carried on, the 
évidence does not clearly show how far it had progressed; but the work of 
substituting the heavier braces at the points and in the manner stated was 
then about 150 feet short of the point to which the stringers had been placed 
In position. 

That portion of the wooden structure along which the heavier braces had 
not been placed fell. The plaintifEs, who were then on the loose planks lying 
on top of the bents and engaged in putting stringers in place, were thrown 
into the bottom of the dry dock, a distance of some 75 feet. The rest of the 
necessary facts appear in the opinion. 

Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio, 
for plaintiff in error. 

Skiles, Green & Skiles, of Shelby, Ohio, afld R. B. & A. G. New- 
comb, of Cleveland, Ohio, for défendants in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1] The contention of the company is that the court erred in over- 
ruling the motion to direct a verdict and in its charge to the jury. 
Both of thèse features of error are based on the claim that if any nég- 
ligence intervened it was the négligence of one or more of plaintifïs' 
fellow servants and not of the company. The theory is that the 
structure was simply temporary staging to be used in the building of 
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a steamboat, and was constructed by carpenters and laborers work- 
ing togelther and under the direction, respectively, of a foreman for 
eacli class; that the materials supplied were sufficient, both in kind 
and quantity; and that the staging was constantly changing, and 
was incomplète when it fell. It is true that in a comparative sensé 
the structure was intended to be temporary. It was to be removed 
when the boat was finished; but this is not determinative of the 
case. It fails to give eiïect to the nature and purposes of the struc- 
ture. While it was composed almost entirely of wood, yet it was 
designed for the upper portion of one side of a dry dock ; and the 
part below the stringers was so planned as to accommodate men 
working on the outside of the hull of a boat, and to support and 
carry a structure for the opération of a crâne to distribute materials 
along the boat. ■ It was intended, during the fime required to con- 
struct the hull of a boat, to accomplish the same ends as those of the 
permanent iron structure then maintained on the opposite side of 
the dry dock. Plainly, then, it had to be very substantial in ail its 
parts. Again, counsel take no account of the fact, and it is a fact, 
that plaintiffs had nothing to do with the sélection of the materials 
for,, or the design or construction of, the substructure; that is, the 
bents and their supports. The plaintiffs began and conducted their 
work under orders after the substructure had been erected and the 
stay lasts put in place. Their work consisted of putting planks across 
the top of the bents for use as a floor and in placing the stringers on 
top of the bents in the line of the inner uprights described in the 
statement. 

Do the facts, then, présent a case simply for the application of 
the fellow-servant doctrine, or do they présent the question whether 
the master owed the plaintiffs a duty touching the safety of the sub- 
structure respecting the placing of stringers upon it and putting 
them into position ? There is a class of cases which hold that when an 
employer furnishes proper materials for scafifolding and staging, and 
the workmen themselves construct it as part of the work they under- 
take to perform and in accordance with their own judgment, the 
employer is not liable for injuries sustained by one or more of their 
own number while subsequently using the structure and in consé- 
quence of négligence in its construction. The reason is that such 
structures do not require greater knowledge or the exercise of more 
skill than is usually possessed by the ordinary laborer or mechanic. 
Noble V. C. Crâne & Co., 169 Fed. 55, 94 C. C. A. 423 (C. C. A, 6tli 
Cir.); Chambers v. American Tin Plate Co., 129 Fed. 561, 562, 64 C. 
C. A. 129 (C. C. A. 6th Cir.); Armour v. Hahn, 111 U. S. 313, 318, 
4 Sup. Ct. 433, 28 L. Ed. 440; Kerr-Murrav Mfg. Co. v. Hess, 98 
Fed. 56, 59, 38 C. C. A. 647 (C.C. A. 8th Cir.). However, as the 
présent Mr. Justice Lurton said in Chambers v. American Tin Plate 
Company, supra, after stating the rule of the class of cases before 
alluded to (129 Fed. 562, 64 C. C. A. 130): 

"But the rule is quite otlierwise if the employer hiinself undertake to fur- 
nish such scaffolding (or the men who are to work thereon. In such case 
the duty is one of those positive duties of the master toward the servant 
which cannot be discharged by the substitution of a compétent agent. ïhe 
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act or service to be dône is that of furuishing a reasonably safe place or ap- 
pliance, and négligence in the doing of sucli a service is the négligence of the 
master, without regard to tlie rank of différent employés." F. C. Austin Mfg. 
Co. V. Johnson, 89 Fed. 681, 682, 32 C. C. A. 309 (C. C. A. 8th Cir.) ; Na- 
tional Eefining Co. v. Willis, 143 Fed. 107, 109, 74 C. C. A. 301 (C. C. A. 
6th Cir.). 

It is true that the stagings involved in those cases were complète 
in the sensé that they were in use as means for constructing some- 
thing else, but we think they furnish sufficient analogy for the appli- 
cation of their principles to the présent case. On the motion to 
direct, the plaintifïs welre entitled to hâve taken in their behalf the 
most favorable view of the évidence. Erie R. Co. v. Rooney, 186 
Fed. 16, 19, 108 C. C. A. 118 (C. C. A. 6th Cir.); Mitchell v. Toledo, 
St. L. & W. R. Co., 197 Fed. 528, 533, 117 C. C. A. 24 (C. C. A. 
6th Cir.); Haies v. Michigan Cent. R. Co., 200 Fed. 533, 537 (C. C. A. 
6th Cir.). Under this rule we canriot ignore the apparent fact that, 
at least for purposes of its construction, the substructure in dispute 
was regarded by the company as a structure distinct from the line of 
stringers, not to speak of the iron rails, designed to be placed upon 
it and as sufficient to carry their weight and withstand the efïect of 
moving them along the structure and the work of placing them in 
position. Besides, the différence between the ultimate uses intended 
to be made of the portion below the stringers and the stringers them- 
selves, as well as the mode of construction adopted (pointed out in 
the statement), justly require thèse two parts to be separately consid- 
ered. There is no sound distinction, then, between a case involving, 
as this one does, a substructure and another structure to be superim- 
posed upon it, and cases (before cited) relating to false work of a 
bridge and the bridge to be built upon it, or staging for an iroti tank 
designed to sustain the material for and the work of placing the roof 
upon it, and the like. It is true, as we hâve said in the statement, 
that the work of placing heavier braces at every third bent and of 
attaching iron plates to the bents and stringers was commenced at 
the east end of the substructure simultaneously with the placing of 
the stringers on top of the bents. It is also true that plaintifïs and 
their associâtes made faster progress than did the men who were 
engaged in so putting up the heavier braces and attaching the iron 
plates ; but the évidence does not show that this was out of the course 
ordinarily pursued in carrying on thèse différent classes of work. 
Nor does it appear that either such heavier braces or iron plates were 
regarded as necessary to sustain the substructure while the stringers 
were being put in place, although it is reasonably to be inferred that 
they were necessary to sustam the opération of the crâne. In short, 
it is fairly to be deduced from the évidence that the course pursued 
hère in doing the work was in accord with that usually followed, ex- 
cept in some respects which are not helpful to the company. 

The évidence tends to show that the ground was so frozen as to 
prevent driving to their usual depth the stakes which held the ground 
ends of the stay lasts ; that many of the stakes were puUed out of 
their places by the fall of the structure. Also that in the construc- 
tion in question the stringers were, for the first time in doing this 
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class of work, dragged along the top of the staging by steam power 
cables from the east end of the structure to thé points at vvhich they 
were to be placed, and that this caused the structure to fall. It ap- 
pears, both by the pleadings and évidence, that a veiry high wind was 
blowing during the day of the accident. 

[2] The évidence further tends to show, not only that the foremen in 
charge of the carpenters and laborers directed the work to be pros- 
ecuted in the manner and under the conditions pointed out, but also 
that the superintendent in charge of the shipyard was there and ob- 
serving the work upon the structure in dispute on the day of the 
accident. There was a gênerai superintendent of the company, but 
he was not at this shipyard on that day. He seems to hâve been at 
another shipyard of the company at Cleveland. Tlie company was 
a New Jersey corporation, and, so far as the record discloses, the su- 
perintendent présent was its principal and controlling représentative 
at the shipyard in question on the day plaintiffs were injured. Apart 
from the spécial conditions attending the work on that day, it is 
clear that the company was cognizant of the nature and purposes 
of the structure, and also of the mode in which the work was usually 
conducted on such structures as this; and knowledge of the spécial 
conditions mentioned was plainly imputable to the company through 
the présence and control of its superintendent. Léonard Martin 
Const. Co. V. Highbarger, 175 Fed. 340, 343, 99 C. C. A. 128 (C. C. 
A. 6th Cir.). Neither of the plaintifïs had reached the âge of légal 
majority at the time of their injuries; nor had they any knowledge 
of the capacity of the structure or expérience in the work they were 
doing. If the structure on which they were working was unsafe, it 
was not because of anything they had donc or omitted to do ; indeed, 
contributory négligence is not claimed. It cannot be rightfully said 
that the company did not provide the staging upon which the string- 
ers were being placed; it presumably designed the structure; it 
supplied the materials and furnished the nien to construct it. It was 
said in Chambers v. American Tin Plate Company, supra, 129 Fed. 
561, 64 ce. A. 129: 

"The falling of a staging or scaffold without auy appaveut cause iiiay well 
be regai'ded as prima facie évidence o£ négligence ou tlie iiart of the person 
vvho had provided it." 

If ail the inferences reasonably to be drawn from the évidence are 
added tO this, the conclusion is inévitable that the duty of the master 
was both involved and violated. Texas & Paciiic Rv. v. Howell, 224 
U. S. 577, 582, 32 Sup. Ct. 601, 56 L. Ed. 892; James Griffith & 
Sons Co. V. Brooks, 197 Fed. at pages 726 to 729, 117 C. C. A. 117 (C. 
C. A. 6th Cir.). It is not important whether some of the fellow serv- 
ants of plaintifïs were négligent or not; such concurring négligence 
would not excuse the master. Kreigh v. Westinghouse & Co., 214 
U. S. 249, 257, 29 Sup. Ct. 619, 53 L. Ed. 984; Bryson v. Gallo, 180 
Fed. 70, 76, 103 C. C. A. 424 (C. C. A. 6th Cir.). 

It follows that the motion to direct a verdict for the company was 
rightiy denied. The errors assigned respecting the charge of the 
court for the most part concerned the submission to the jury of the 
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question whether the "scaft'olding or staging" furnished to the plain- 
tiffs was "a complétée! instrumentality for the sole purpose of placing 
heavy track timbers on top of the scaffold." Enough has been said 
on this subject to require thèse assignments to be overruled. The 
only other assignment that need be noticed relates to the company's 
duty of inspection. We are not satisfied that there was error in this 
portion of the charge (Petroleum Iron Works Co. v. Boyle, 179 
Fed. 433, 437, 102 C. C. A. 579 [C. C. A. 6th Cir.] ; James Grififith 
& Sons Co. V. Brooks, supra, 197 Fed. at pages 729, 730, 117 C, C. A. 
117), but it was not in any event prejudicial error, and we do not 
pass upon it. 

The judgment below in each case is affirmed, with costs. 



UNION PAO. K. CO. V. FULLEE. 

(Circuit Court of Appeals, Eighth Circuit. March 3, 1913.) 

No. 3,873. 

1. Mastbr ard Servant (§ 285*) — Death of Servant — Railroad Bbakeman 

— Proximate Cause. 

In an action for deatli of a railroad bralteman by belng crushed be- 
tween the deadwood of a car and the buffer beam of another one as he 
was coupling the air liose, wlietlier the engineer's négligence in having 
the air lever either in fnll release or In runnlng position, instead of in 
lap, was the proximate cause of the injury, held for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1002, 1003, 1007, 1008, 1016, 1035, 1043, 1053 ; Dec. Dig. § 285.*] 

2. Mastee and Servant (§ 216*) — Deatii of Servant — Railroad Opération 

— AsaUMED RiSK. 

Décèdent, a brakeman on an Interstate train, after certain cars had 
been coupled to other cars on which the air brakes were set, Went be- 
tween the cars to couple the air bose, and, not knowing that the train 
was on a downgrade, opened the angle cock on the cars nearest the en- 
glue, and tlien reached across the buffer or deadwood to open the angle 
cock on the front end of the rear cars, and as he did this the brakes 
were suddenly released, due to the fact that the engineer negligently had 
the air lever In an lnii)roper position, and the rear cars inoved down on 
and crushed hlm. Held, that the risk of injury as the resuit of such 
négligence was not one of the risks of decedent's eniployment that he as- 
suined. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
507-57.'', ; Dec. Dig. § 216.* 

Assimiption of risk incident to euiploynient, see note to Chesapeake & 
O. R. Co. v. Heunessey, 38 C. C. A. 314.] 

In Error to the District Court of the United States for the District 
of Nebraska; Page Morris, Judge. 

Action by Emma M. FuUer, administratrix of the estate of John 
C. Fuller, deceased, against the Union Pacific Railroad Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

This action was instituted by the administratrix of the estate of John 
C. Fuller, deceased, to recover damages under the national Employer's 
Liability Act on account of the death of said delcedent, alleged to bave 
been caused by the négligence of the défendant. The décèdent was 

•For other cases see same topic & i numbeb In Dec. & Am. Digs. 1.907 to date, & Rep'r Indexes 
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in the employ of the defeindant as a brakeman at the time of the al- 
leged accident, and the négligent act of the défendant charged in the 
complaint is: 

"That on or about the 17th day of October, 1908, tliere were standing upon 
one of the traeks of the défendant conipany in the city of Omaha 20 loaded 
freight cars upon which the brakes were set ; tliat while said cars were 
thus standing, the défendant caused said locomotive eugine to baek a train 
of 3 cars against said standing cars for the purpose of coupling the said 
train to said standing cars, and did thereby efCect autoniatically a coupling 
of said train to said standing cars; that inimediately after effecting said 
coupling the said John C. Fuller, In the discharge of his duty as a brake- 
man in the emploj- of the said défendant rallroad conipany, and while em- 
ployed by the défendant in Interstate commerce, reached across the drawbars 
of the Connecting cars of said train and said standing cars and through 
which said coupling had been effected, for the puriiose of coupling the air 
brake tubes between said cars; that In doiug this his body came between 
the drawheads or deadwoods of said cars, and that while in said position, 
in the performance of said duty, and without any carelessuess or négligence 
upon his part, the said défendant negligently and carelessly, and without 
proper regard for the safety of the said John C. Fuller, caused said locomo- 
tive engine to back said train against said standing cars, and so manipu- 
lated said locomotive and so set and used the engineer's brake valve thereon 
as to cause and permit said last-nientioned cars to move and thereby crusli 
the said John C. Fuller between said deadwoods or drawheads of said cars, 
and thereby caused his instant death." 

The answer denied that delfendant was guilty of négligence, and 
charged that the décèdent was guilty of négligence, which was the 
proximate, direct, and contributing cause thereof, and that the injury 
was not due in any mannelr to any négligence or failure of duty on the 
part of the défendant. It also pleads assumption of risk. There was 
a trial to a jury, and a verdict for the plaintiff. 

John A. Sheean, of Omaha, Neb. (Edson Rich, of Omaha, Neb., on 
the brief), for plaintiff in error. 

Constantine J. Smyth, of Omaha, Neb. (Edward P. Smith and W. 
A. Schall, both of Omaha, Neb., on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and W. H. MUNGER and 
TRIEBER, District Judges. 

TRIEBER, District Judge (after stating the facts as above). While 
there were a number of exceptions taken by the défendant during the 
trial, the only errors relied upon, as stated in the brief of the counsel 
for plaintiff in error, are that: ■ 

"(1) ïhe verdict is contrary to law; (2) the verdict is not sustained by the 
évidence: aiid (.'>) the court below errod in overruliiig the motion, made by 
the défendant at the close of the whole case, to direct the jury to return its 
verdict in favor of the défendant and against the plaintiff." 

Thelse exceptions necessitate a review of the évidence for the pur- 
pose of determining whether there was any substantial évidence to 
warrant the submission of the case to the jury. There is substantial 
évidence to establish thd following facts : 

The décèdent was in the employ of the défendant as a brakeman 
on a freight train. The train, upon which he was the head brake- 
man at thel time of the injury, had come into the yards at Omaha, 
Neb., from Grand Island, with 35 or 36 cars, 13 of which were to be 
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set out in Omaha, and others taken to Council Bluffs, lowa. The train 
came to a stop on Union Pacific track No. 4, which was supposed to 
be level, but by placing an engineer's instrument on the ground at that 
point it was discovered that there was a grade of about 1 1 f eet to the 
mile at the point where the accident occurred ; but there is no évidence 
that the décèdent knew this. Thd train was stopped for the purpose 
of cutting out the 13 cars for Omaha and others for places other than 
Council Bluffs. The 20 rear cars in the train, and the second, third, 
and fourth cars back from the engine, were to be takem to Council 
Bluffs. The second, third, and fourth cars were to be placed on the 
track upon which the 20 had been left standing. The one next to 
the engine was detached from the other 3, switched to another track, 
and the engine came back and coupled onto the 3 cars. The angle 
cock on the air hose on the ends of the 20 cars was closed, so that 
the brakes were set on those 20 cars. When the engine camd back to 
the 3 cars, they were pushed up against the string of 20 cars in the 
usual way, but with sufiicient force to enablei them to connect auto- 
matically. The décèdent was standing on the side of the track where 
the 3 cars were coupled onto the 20 cars, and gave the proper signais 
to the engineer to move the 3 cars back for the purpose of Connecting 
them with the 20 cars and then to stop. 

After the 3 cars had been backed and automatically coupled with the 
20, and ail of them were at a perf ect stop, one Schoberg, a fellow brake- 
man with Fuller on that train, went in between the tender of the engine 
and coupled the air hose between the tender and the first car, turned 
the angle cocks, and as he did so heard the air going through the hose. 
The deicedent went between the third and the 20 cars to couple the 
air hose and release the brakes. After coupling the air hose, he opened 
the angle cock on the rear end of the last car attached to thel engine, 
and then reached across the buffer or deadwood to open the angle cock 
on the front end of the 20 cars. As he turneld the angle cock, the air 
from the air tube of thèse cars passed into the tube of the 20 cars, re- 
leasing the brakes on them, which, owing, in part probably, to the dé- 
cline of the grade at that place, caused thèse cars to move forward, and, 
being between the buffers of the two cars, he was crushed and injured 
so seriously that he died within 45 minutes therefrom. The car on 
which he last turned the angld cock was a Union Pacific car, and the 
last of the three cars was a foreign car belonging to another road. 
This latter car had a buffer beam. The space between the deadwood 
on the onel car and the buffer beam on the other, when they were close 
together, was approximately 6 inches; when apart, about 16 inches. 
The décèdent was rather stockily built, weighed about 180 pounds, so 
that after he went in between thel deadwood and buffer beam there 
would need only to be a movement of the cars of a few inches to crush 
him. After Schoberg had coupled the hose up betweien the engine and 
car next to it, he stepped out, and, not seeing Fuller, hollowed to him. 
Not getting any response, he walked up to the car whdre Fuller had 
gone in, and found him crushed between the deadwood and buffer beam. 

There was substantial évidence to ëstablish the fact that the air is 
regulated by a lever on the locomotive ; that if the lever is in lap then 
the air would not be released, whild, on the other hand, if it is in a 
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running position, the brakes will release gradually, while if in full 
release the brakes would be released at once'.. There is no dispute but 
that the air lever was either in running position or in full release. 
Some of the witnesseis on the part of the plaintiff testified that the air 
rushed through with such force that it must hâve been in full release, 
while there is some évidence on the part of the défendant that it was 
only in running position. There was also substantial évidence to show 
that it is customary, and the safe and proper niethod, to hâve the air 
valve in lap position when a brakeman goes between the cars for the 
purpose of coupling the air hose, and that the short distance necessary 
to move the cars is accomplished with the brakes on. The défendant 
introduced in évidence instructions issued by tha Westinghouse Air 
Brake Company, which direct: 

"Testing Brakes and >SiKniils. — When conplins the hose be sure to hâve 
70 i)<)nnds train pipe pressure on the engine, the liandle on tlie engineer's 
valve in running position, and the i)mnp throttle well open. When notified 
by the car inspector or traininen nialîe test as follows" 

— and then proceeds to explain how the test should be made. But 
the witness, who on cross-examination testified to this rula, when asked 
on re-examination in relation to whether that rule had référence to a 
situation where the brakes werei already set upon the cars to which 
coupling was to be made, testified : 

"No ; I do not thinlv it does. I tliiiik It bas référence to coupling onto 
cars where there is no air in tliem at ail." 

[1] Counsel for the défendant admit that the cause was submitted 
to the jury under proper instructions and make no complaint on that 
scorei; but it is now claimed that the négligence of the locomotive en- 
gineer was not the proximate cause of the injury, that the décèdent 
negligently opened the angle cock on the last of the 3 cars attached to 
the elngine before he opened the angle cock on the standing cars, that 
if he had reversed the order he could not hâve been injured, that by 
his act the brakes on the standing cars were released whilel he was 
reaching over between the bufl^er and the beam to open the angle cock 
on thel rear cars, while if he had opened them in the reverse order 
he could not hâve been in a position to be injured, and that for this 
reason it was the négligent act of the décèdent that was the proximate 
cause of the injury. 

It is true that if the négligence of the engineer was not the proxi- 
mate cause of the injury, but that a new force or power intervened 
between the négligent act and the injury sufficient in itself to stand as 
thd cause of the injury, the négligent act must be considered as too 
remote to justify a recovery. On the other hand, it is equally well 
settled that the proximate cause of an injury is not necessarily the 
act or omission nearest in time and place. Union Pacific Ry. Co. v. 
Callaghan, 56 Feld. 988, 993, 6 C. C. A. 205, 210; City of Winona v. 
Botzet, 169 Fed. 321, 328, 94 C. C. A. 563, 570, 23 L. R. A. (N. S.) 
204. In the last-cited case the plaintiflf had been injured by the run- 
ning away of a team of horses he was driving, caused by the négligent 
blowing of a steam whistle by the employés of the city. He held onto 
his horses and guided them past two teams in front of him, when the 
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tugs on his harnesses unhooked, the end of the tongue slipped ont o£ 
the yokel, dropped, and broke. The horses, running on, dragged the 
end of the broken tongue against the guard rail of a bridge, throvving 
the occupants of the wagon over the raihng on the ice of the river 40 
feet below, and injuring thelm. Judge Sanborn, who delivered the 
opinion of this court, in answer to the contention that the unhooking 
of the tugs and the breaking of the pôle were the proximate cause 
of the accideint, and the blowing of the vvhistle only the remote cause, 
said: 

"The proximate cause of an injury is the priiuary moving cause without 
which it would not hâve been iuflicted, but which, in tlie natural and proba- 
ble séquence of events, aud without tlie intervention of auy new or indé- 
pendant cause, produces the injury. The intervening cause that will insu- 
late tlie original wrougful act or omission from the injury and relleve of 
iiability for it must be an indt»pendent, intervening cause, which interrupts 
the nat:ural séquence of events, prevents the ordiuary and probable resuit of 
the original act or omission, and produces a différent resuit which could not 
liave been reasonably antlcipated. * * * The blast of this whistle was 
the primary moving cause, without which the accident would not bave hap- 
pened. It was the cause which set in motion ail the other events ; the cause 
which set the horses into a dead run, made theni uncontrollable, brought 
about the unhooking of the tugs, the breaking of the pôle, the crash of the 
wagon against the railing, and the throwlng of its occupants to the ground be- 
low. AH thèse intermediate acts were dépendent, not independent, causes. 
They were mère liuks in the chain of causatlon between the blowing of the 
whistle and the injuries and death it produced, and were themselves caused 
by the blast of the whistle." 

Jn Shugart v. Atlantic, etc., Ry. Co., 133 Fed. 505, 510, 66 C. C. A. 
379, 384, Judge (now Mr. Justice) Lurton, delivering the opinion of 
the court, said : 

"That cause is proximate without which the accident would not hâve hap- 
pened, but which in the probable séquence of events. and without the inter- 
position of a nevi' and efficient cause wholly sufflcient in itself, produces the 
wrong complained of." 

Applying thèse rules, it was for the jury to détermine, under proper 
instructions from thel court, what was the proximate cause of the ac- 
cident in this case. Choctaw, etc., Ry. Co. v. Holloway, 191 U. S. 
334, 339, 24 Sup. Ct. 102, 48 L. Ed. 207. 

In Milwaukee, etc., R. R. Co. v. Kellogg, 94 U. S. 469, 474, 24 L. 
Ed. 256, it was held : 

"The true rule is that what is the proximate cause of an injury is ordi- 
narily a question for the jury. It is not a question of science or of légal 
knowledge. It is to be determined as a fact, in view of the circumstances of 
fact attendlng it. The primary cause may be the proximate cause of a disas- 
ter, though it may operate through successive instruments, as an article at 
the end of a chain may be moved by a force applied to the other end, that 
force being the proximate cause of the movement, or as in the oft-clted case 
of the squib thrown in the market place." 

This rule was recognized by this court in Travelers' Ins. Co. v. 
Melick, 65 Fed. 178, 180, 12 C. C. A. 544, 27 L. R. A. 629; St. Louis, 
Iron Mountain & Southern Ry. Co. v. Needham, 69 FekJ. 823, 825, 
16 C. C. A. 457, 459 ; Missouri, etc., Ry. Co. v. Byrne, 100 Fed. 359, 
363, 40 C. C. A. 402, 406. 
204 F.— 4 
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The décèdent had a right to rely upon the fact that the air lever 
would be in lap when the connection was made as that was the usual 
and customary method followed by engineers. He did not know that 
the track was not entirely level, and that there was sufficient décline 
in the grade there to cause the cars to move. Had the air lever been 
in lap, it would hâve been immaterial whether he opened the angle 
cock of thel standing cars first, or even that there was that slight dé- 
cline in the grade. 

[2] There is nothing in the évidence which would warrant a find- 
ing that this was one of the risks assumed by the décèdent under his 
employment. Whether he was guilty of contributory négligence is im- 
material, as that would not relieve the défendant of ail liability un- 
der the national Employer's Liability Act. The only efifect it would 
hâve had would be to reduce thel damages, and there is no complaint 
on the part of the défendant that the jury, in assessing the damages, 
failed to take that fact into considération. 

There was no errer in submitting the case to thei jury, there was sub- 
stantial évidence to warrant the verdict, and the judgment is affirmed. 



TWEEDIE TRADING CO. v. PAULIN & ORENDORFF CO. 
(Circuit Court of Appeals, Seventli Circuit. January 8, 1913.) 

No. 1,883. 

COKTRACTS (§ 10*) — VAUIDITT— WaNT OF MuTUALITY. 

A contract of affrelghtmeut. requiriiig défendant to furnisli for sliip- 
meut from 150 to 200 car lond^s of farui iiiiiilenients witliiu tlie ensuiii!,' 
year aiid plaintifl: to transjiort the sa me in its vossels from New York to 
certain Soutli American ports at rates of freiglit specifled tlierein, whicli 
provides tliat the "hullv" of the shipnients shall be subjeet to plaintiffs 
call rtuiing a specifled three months of the year, terminating 10 days be- 
fore its expiration, is unilatéral and not enforeeable as an executoi'y con- 
tract against défendant for want of mutuality, since it leaves défendant 
without tlie right to require the carriage of any definlte quantlty at any 
time during the year, unless within the last 10 days. 

[Kd. Note. — For other cases, see Contracta, Cent. Dlg. §§ 21-^.0 ; Dec. 
Dig. § 10.* 

Mutuality in contract, see note to American Cotton 011 Co. v. Kirk, 15 
C. C. A. 543.*] 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of Illinois ; J. Otis Humphrey, 
Judge. 

Suit in admiralty by the Tweedie Trading Company against the Par- 
lin & Orendorfï Company. Decree for respondent, and libelant ap- 
peals. Affirmed. 

The appellant, Tweedie Trading Company, filed thelr llbel in personam 
against the appellee, Parlin & OrendorfC Company, to recover damages for 
breach of an alleged contract of atïreightraent. and this appeal is from a de- 
cree dlsmlssing the libel on final hearing of the issues. 

The written Instrument In suit is dated New York, February 6, 1906, partly 
typewritten and partly printed, on a printed form used by the appellant for 
affrelghtment proposais, and reads: 

•For other cases see same topic &. i mumbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Messrs. Parîin d Orendorff, 
DEAR SIRS:— 

We conftrm coniract for freight room, for cargo as stated below, for shlpment on the Steamer or by a stt^amer or steamers tb be 

named later, shipir.ent In whole or part cargo, via port or ports in or out of customary and/or geographical order at Steamers option. 
Bulk shipnients at The ï'ioct'die Trading Co.'s call for November 
Dvceinber J906 and Jaiiuary X907. 

Cargo as (ollows: 

Barrels of at per Bbl. 

Brs. of RoHÎn at per 2S0 Ibs. intaken welght. 

Superflclal feet ot at per 1000 Super, ft. intaken measurement. 

Cases Kérosène at;. ." per case (not to exceed two èublc feet of measurement.) 

Cases at per case. 

Cabio feet of at per cubic foot or per 100 Ibs. Steamers option. 

Cubic feet of at per cubic foot or per 100 Ibs. Steamers option. 

...Tons of at per ton of 2,000 Iba. 

Tons of at ...per ton of 2,240 Ibs. 

1^0 to 200 cars Agricuîtural impjemcnts (cach car containinf/ abolit 2,000 eu. ft. of cargo, and cargo weighing a,hout H0,o6o Ihs. j>er car) for 
shipment frotn New York to Buenos. Aires and Rosa7'io ; rate on Buenos Aires shipraent 11 cents per eu. ft. steainer's option 22 cents per 100 
lî>s. and Uosario cargo IJt cents eu. ft. steamer's option 28 cents per 100 Ws. 

It Is specially understnod and agreed that ail shipnients are made subject to the terms and conditions ot THE TWEBDIE TRADING CO. 
form of shipping rceeipt and T^'ll of ïlading, and the (conditions containcd thercin are made a part of tbis Contract. Aïllighterage at risk and ex- 
p.ense of the cargo. FREIGHT TO BB PREPAID on the signing ot Bills of Lading, at NJ3W YORK and carned steamer and/or goods lost or not 
lost at any stage of tlie transit. 

THE TWEIODIE TRADING COMPANY engages to déclare a Steamer or Steamers on this contract later. The understandlng is, that sald 
Steamer or Steamers in order to be a good delivery on this contract, must be in a po.sition when declared, barring accidenLs, and unforeseen 
détention, to reach loading port within the dates provided under this contract. The Tweedie Trading Company bas the privilège of ordering 
the Steamer to proceed to loading port, via port or ports in or out of customary and/or geographical order. If before shipment of cargo, the 
steamer designated to carry it is lost, the Tweedie Trading Company sball not be liable to carry the goods pursuant to this contract. The 
Tweedie Trading Co. however reserves the right within ton days atter the known loss of the declared steamer, to substitute anuther steamer in 
place thereot. Lay days, if requlred by shippers, not to count before Fe6. lOth, 1906. 

Shippers option ot cancelling, if Steamer not ready to receive cargo, by 6 P. M., on Feb. lOth, 1907. The Tweedie Trading Company bas tha 
option of deslgnating loading and/or disoharging berths. It The Tweedie Trading Company does not avail Itself of this option, the consignor 
and/or consignée to supply berths immediately upon the readiness ot steamer to load and/or discharge. 

We accept and conflrm the contract. Youra very truly, 

By autliority from Messrs. Parlin & Orendorfi. The Tweedie Trading Co., 

(.Sgd.) International Freight Bureau (Sgd.) By M. Stanley Tweediv, 

New York By E. J. Fooke. 



Président. 
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Frederick A. Brown, of Chicago, 111., and Sherwin A. Hill, of Dé- 
troit, Mich. (Charles B. Warren, Wm. B. Cady, Sanford W. Ladd, 
and Jos. G. Hamblen, Jr., ail of Détroit, Mich., and Ralph James M. 
Bullowa, of New York City, of counsel), for appellant. 

Charles E. Kremer, of Chicago, 111. (Frank T. Miller and John M. 
Elliott, both of Peoria, III, of counsel), for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
appellant-libelant is a New York corporation, operating lines of 
steamers, with several steamers plying between New York and 
the South American ports of Buenos Ayres and Rosario, and filed 
its libel in personami for recovery against the appellee, an Illinois 
corporation and manufacturer of agricultural implements, for 
nonperformance of an alleged executory contract of afïreightment. 
The agreement in suit purports to be made in New York, on February 
6, 1906, between the appellant, as carrier, and the appellee, as shipper, 
with "International Freight Bureau" purporting to be the repré- 
sentative of the appellee in its exécution. It is in the form of a letter 
written by the appellant, on one of its printed forms, applicable only 
in part to the matters involved, addressed to the appellee, with an ac- 
ceptance underwritten by the above-mentioned "Bureau," which was 
a shipping agency maintained in New York by the "National Associa- 
tion of Manufacturers," of which the appellee was a member. Its 
terms resulted from negotiations for rates on shipments contemplated 
by the appellee of agricultural implements for South American trade, 
to aggregate 150 to 200 car loads, and its provisions involved in the 
controversy read as follows: 

"We confirm contract for freight room for cargo as stated below" on 
"steamers to be named later, shipment in whole or part cargo, via i>ort or 
ports in or out of customary and/or geographical order at steamer's option, 
bulk shipments at the Tweedie Trading Co.'s call for November, December 
1906 and January, 1907, 150 to 200 cars Agricultural implements (each car 
contalning about 2,000 eu. ft. of cargo, and cargo weighlng about 30,000 Ibs. 
per car) for shipment from New York to Buenos Ayres and Kosario," at rates 
uamed. 

"The Tweedie Trading Company engages to déclare a Steamer or Steam- 
ers on this contract later. The understanding is, that sald Steamer or Steam- 
ers in order to be a good dellvery on this contract, must be in a position 
when declared, barring accidents, and unforeseen détention, to reach loadlng 
port wlthin the dates provided under this contract. The Tweedie Trading 
Company has the privilège of ordering the Steamer to proceed to loadlng 
port, via port or ports in or out of customary and/or geographical order. If 
before shipment of cargo, the steamer designated to carry It is lost, the 
Tweedie Trading Company shall not be liable to carry the goods pursuant to 
this contract. The Tweedie Trading Co. however reserves the rlght wlthin 
ten days after the known loss of the declared steamer, to substltute an- 
other steamer In place thereof. Lay days, If requlred by shlppers, not to 
count before Feby. lOth, 1906. 

"Shlppers option of cancelling, if Steamer not ready to receive cargo, by 
6 p. m. on Feb. lOth, 1907. The Tweedie Trading Company has the option 
of deslgnating loadlng or dlscharging berths. If the Tweedie Trading Com- 
pany does not avail itself of this option, the consigner and/or consignée to 
supply berths immediately upon the readiness of steajaer to load and/or dia- 
charge." 
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After the making of the contract, the appellee forwarded tvvo con- 
signments : One small lot early in May, for which the appellant had 
no steamer in readiness and agreed with the "Bureau" agency upon 
its shipment through another Ime; and the other, two car loads on 
May 15th, which the appellant forwarded in purported compliance 
with the contract. No other consignments were sent or tendered to 
the appellant, and in October the appellee notified the appellant, in 
effect, repudiating any obligation to make shipments and declining to 
forward goods under the alleged contract; nor was any steamer "de- 
clared" or tendered by the appellant, to receive shipments under the 
contract, prier to the above-mentioned notification. 

The libel therefore predicates recovery for the alleged breach on 
the contentions that this contract was either authorized or ratified by 
the appellee and became operative as a mutual executory obligation 
for shipment of the entire amount of goods therein mentioned. Dé- 
fenses are set up, in substance: (1) That the agreement was neither 
authorized nor ratified by the appellee; (2) that it is invalid because 
the appellant secretly promised the représentative of the appellee in 
its procurement a commission of 2% per cent, on ail shipments made 
thereunder; and (3) that it is without force for want of mutuality. 
On final hearing of the issues the trial court dismissed the libel — no 
spécification of the ground thereof appearing of record — and it is ob- 
vious that any one of thèse défenses, if well supported, must defeat 
recovery and uphold the decree. 

We believe the first-mentioned défense to be untenable, as author- 
ization of the agreement appears under the undisputed facts. The 
second défense raises an issue not free from difficulty in its solution 
under the évidence, were décision thereof needful. Promise of the 
commission to be paid the New York agency, unknown to the appel- 
lee, is established of even date with the making of the contract in suit ; 
but évidence is introduced on behalf of the appellant of a well-recog- 
nized gênerai custom in New York for "shipping brokers" to be paid 
such commission by the shipping line with which a contract is made 
through the broker. Whether this évidence is applicable to the in- 
stant agency and transaction, and whether the contract in suit may 
be avoided because of such arrangement, are questions not requiring 
answer, under the interprétation which must be placed, as we believe, 
upon the terms of the shipping contract. 

The agreement was unmistakably made upon an understanding be- 
tween the parties that the appellee was to furnish, for shipment dur- 
ing the ensuing year, the aggregate amount of goods mentioned, and 
its obligation to forward the goods accordingly may rightly be implied 
from its acceptance thereof, although not expressed in terms, provided 
the appellant's promises therein are commensurate with such purpose. 
Without clear undertaking, however, on the part of the appellant for 
shipment of the goods when so furnished, no considération exists for 
any agreement (express or implied) for future deliveries on the part 
of the shipper. The test, therefore, of enforceability of the contract, 
must rest on the terms of obligation assumed by the appellant in f ram- 
ing the instrument. Although the typewritten portions are stated with 
abbreviations and crudeness, we are impressed with no doubt as to 
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their meaning except for the uncertainty introduced by the above- 
mentioned provision in référence to the "bulk" of the shipments to 
be made in Noveniber, Deceniber and January. That the terms "bulk 
shipments," as thus used refer, to a large portion or "bulk" of the 
aggregate shipments contemplated for carriage during the contract- 
year, is undoubted. If it was intended by this provision to leave no 
substantial share of the entire amount within the right of the shipper 
(appellee) to exact shipments thereof whenever goods were f orwarded 
during the other months of the year, the agreement was plainly unilat- 
ral and void for want of mutuality. It would thus place performance 
of the essence of the executory afïreightment contract "at the Tweedie 
Trading Co.'s call," entirely subject to its option. 

On behalf of the appellants it is contended that the purpose and 
meaning of this provision was "to exact tenders of cargo" to the ex- 
tent of such "bulk" only, to be carried during the three months ref erred 
to, and that it was open to the appellee to hâve the shipments for- 
warded during the other months of the year free from such provision. 
The interprétation thus sought, however, is without force, as we be- 
lieve, to render the contract enforceable against the appellee for re- 
fusai to make shipments thereunder. 

Laying aside the above-mentioned objection, for want of obligation 
to accept and forward substantially ail consignments embraced in the 
contract, and assuming the foregoing contention to be tenable, the 
amount or amounts of goods thus left open for shipment during oth- 
er months of the year were uncertain, with no standard or means pro- 
vided to make certain any portion not subject alone to the appellant's 
call or option. It goes without saying, that the quantity embraced in 
the terni "bulk" is not ascertainable with sufficient certainty to be set 
apart in advance, for réservation to comply with "calls" for shipment 
thereof during the three months period. The indefiniteness and un- 
certainty so created leaves no enforceable obligation in favor of the 
appellee for the àssumed residue of shipments intended for other 
months. In other words, no definable rights were conf erred to require 
"freight room" to be furnished between February lOth and Noveni- 
ber Ist, when the appellant's option became operative, and the few 
days remaining after such option expired were plainly insufiicient to 
be of substantial benefit for completion of shipments not called for 
under the option. 

Under either view of the contract, therefore, its provisions are 
unilatéral and cànnot be enforced for unexecuted portions thereof. 
See Oakland Motor Car Co. v. Indiana Automobile Co., 201 Fed. 499, 
decided by this court at tlie présent term ; Cold Blast Transp. Co. v. 
Kansas City Boit & Nut Co., 114 Fed. 71, .S2 C. C. A. 25, 57 L. R. A. 
696; Dennis v. Slyfield, 117 Fed. 474, 54 C. C. A. 520; American 
Cotton Oil Co. y. Kirk, 68 Fed. 791, 15 C. C. A. 540. 

We are of opinion, accordingly, that the libel was rightly dismissed, 
and the decree of the District Court is affirmed. 



WOOD V. UNITED STATES 55 

WOOD et al. V. UNITED STATES. 

(Circuit Court of Appeals, Fourtli Circuit, February 13, 1913.) 

No. 1,129. 

1. Indictment and Infobmation (§ 91*)— SurFiciENCT — Félonies— Neckssity 

OF Chargihg Fblonious Intent. 

Where a crime Is luade a felony by statute, it is Bot necessary to 
charge in the indictment that it was feloulously committed, uiiless tlie 
statute itself makes a felônlous intent an élément of the offense. 

[Ed. Note. — For other cases, see Indictuient and Information, Cent. 
Dig. Il 261-265; Dec. Dig. § 91.*] 

2. Intkbnal Revende (| 4T*) — Peosecution for Violation of Statute— In- 

dictment. 

In an indictment against a distiller for making false entrles in a book 
required to be kept by hlm as such distiller by Rev. St. | 8?>03 (U. S. 
Comp. St. 1901, p. 2155), it is not necessary to allège that the book was 
oue prescribed by the (Jonnnissiouer of Internai Revenue, nor to set fortli 
the exact entrles alleged to be false, in the absence of a motion for a 
bill of partlculars. 

[Ed. Note. — For other cases, see Internai Re%'enue, Cent Dig. §§ 144- 
150; Dec. Dig. §47-*] 

3. Criminal Lavv (§ 43*) — Prosboution fob Violation of Internal Reve- 

nue Law— Effbct of Pbioe I'ohfeiture of Propeett. 

That a distlllery owned by a corporation has been forfelted in a pro- 
ceeding by the United States for a violation of the internai revenue law.s 
is not a bar to the prosecution of a stockholder personally for the same 
violation, although he is the sole stockholder; nor would it be a bar if 
the property was in hls own name. 

[Ed. Note. — For other cases, see Criminal Daw, Cent. Dig. § 49; Dec. 
Dig. § 43.*! 

4. Criminal Eaw (§ 622*)— Trial— Severance. 

Tlie granting of a severance in a criminal prosecution of two or more 
défendants rests in the sound discrétion of the trial court. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1380-1383, 
1385, 1386, 1388-1300; Dec. Dig. § 622.*] 

5. Inteekal Revenue (§ 47*) — Distilleey— Prosecution fob Violation of 

Eaw— Evidence. 

An indictment for uulawfully carrying on the business of dlstlUers 
with intent to defraud the Fnlted States, or havlng a still under their 
superintendence, is sui)portert by proof that the distillery was owned by 
a corporation of whlch défendants were the ofHcers and managers. 

[Ed. Note. — For other ca.ses, see Internai Revenue, Cent. Dig. §§ 144- 
150 ; Dec. Dig. § 47.*] 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Richmond; Edmund Waddill, Jr., Judge. 

Criminal prosecution by the United States against Clarence B. 
Wood, John M. Rhea, and Luther W. Williams. From a judgment of 
conviction, défendants bring error. Aiifirmed. 

George A. Hanson and L. O. Wendenburg, both of Richmond, Va. 
(Oswald L. Cole, of West Point, Va., on the brief), for plaintiffs in 
error. 

Robert H. Talley, Asst. U. S. Atty., of Richmond, Va. 

•For other caaes see same toplo & § numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Before GOFF and PRITCHARD, Circuit Judges, and ROSE, Dis- 
trict Judge. 

ROSE, District Judge. The plaintiffs in error were the défendants 
below. They will be referred to as such. An indictment of 16 counts 
was returned against them and others. Tlaey demurred to each count. 
The demurrer was overruled. They hère say that it should hâve been 
sustained. As they were convicted on the first and sixteenth counts 
only, it is unnecessary to consider the sufficiency of any of the others. 

The first charged that on certain named dates at a specified locality 
in the district, they unlawfully did engage in and carry on the busi- 
ness of -distillers with intent to defraud the United States of the tax 
on a part of the spirits distilled by them. The sixteenth alleged that 
they on certain named dates at a specified place were persons who 
made and distilled spirits and had a particular described still under 
their superintendence, and — 

"unlawfully and with intent to defraud the United States did niake certain 
false entries in the book required to be kept by them as such distillers under 
the provisions of section 3303 of the Revised Statutes of the United States 
(U. S. Comp. St. 1901, p. 2155), to wit, form 13 — that is to say, did raake en- 
tries of the quantity of grain and other material used for the production of 
spirits, aud the nuiuber of gallons of spirits distilled, greatly below the true 
and exact quantity of grain and other materials so used aud the nuiuber of 
gallons of spirits so distilled." 

[1] The offense charged in each of thèse counts may be punished 
by imprisonment for more than a year. Défendants argue that it is 
therefore made a felony by section 335 of the Pénal Code (Act March 
4, 1909, c. 321, 35 Stat. 1152 [U. S. Comp. St. Supp. 1911, p. 1687]). 
Neither count allèges that what is therein charged was feloniously 
done. The omission is said to be fatal to the validity of the counts. 

The government asserts that the above provision of the Pénal Code 
has no application to breaches of the internai revenue laws. We do 
not find it necessary hère to décide whether it has or has not. More 
than 60 years ago, in United States v. Staats, 8 How. 41, 12 L. Ed. 
979, it was ruled that where a crime is made a felony by statute, it is 
not necessary to charge that it was feloniously committed, unless the 
statute itself makes a felonious intent an élément of the offense. 

[2] Défendants say the sixteenth count was bad, because it did not 
set forth the exact entries alleged to be false, nor give a description 
of such entries sufficient to bar future prosecutions for the same of- 
fense, nor did it allège that the book in which the entries were made 
was one prescribed by the Commissioner of Internai Revenue. 

We are of opinion that the description of the entries was sufficient, 
in the absence of any request by the défendants for a bill of particu- 
lars, and that the statement that the book in which the entries were 
made was a book required to be kept by them as such distillers under 
the provisions of section 3303 Revised Statutes of the United States, 
to wit, form 13, was ail that was necessary to show that it was a book 
which such section required to be kept and the making of false entries 
in which with intent to defraud or conceal is by section 3305 (U. S. 
Comp. St. 1901, p. 2156) made an offense. 
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The demurrérs to thèse counts of the indictment were rightly over- 
rulecl. 

[3] Wood, one of the défendants, filed a spécial plea in his own 
behalf. By it he alleged that while the distillery in connection with 
which the frauds charged against him were said to hâve been commit- 
ted stood in the name of the Broad Rock DistilHng Company, Incor- 
porated, he vvas the président, the sole owner, and the sole stockholder 
of such Company, and therefore sole owner of such distillery, and that 
upon a libel of information against such distillery, filed by the govern- 
ment and charging the same offenses as those alleged in the indictment, 
the distillery had been forfeited to the government. The United 
States demurred to this plea. The demurrer was sustained. 

There was no error in so doing. The plea was bad, and that for 
two reasons. If a man for his own convenience chooses to conduct 
any business through a corporation, he is estopped to say that he and 
the corporation are one person, and not two. He may not obtain for 
himself the limitation of liability and the other advantages which flow 
f rom the conduct of the business by the corporation, and then when it 
suits him say that there is no différence between him and the corpora- 
tion. For the purposes of this case it is immaterial whether Wood 
owned one share of the corporate stock or ail of it. If the forfeiture 
of the corporate property was a punishment of the stockholder whose 
interest in the property was thereby taken from him, the holder of one 
share was punished as well as the holder of ail, although the extent of 
the punishment might differ. Stockholders, innocent or guilty of any 
Personal participation or knowledge of the crime, sufïer alike from the 
forfeiture of the corporate property. It certainly cannot be contended 
that innocent or guilty they are equally immune from other punish- 
ment. 

There are many statutes which impose criminal penalties upon both 
corporate and individual offenders — as, for example, a railroad Com- 
pany which gives a rebate and the ofiicer or agent who actually and 
knowingly conducts the transaction are made equally guilty. Accord- 
ing to the contention of the défendant Wood, an officer or agent of a 
railroad corporation which had paid a fine for allowing a rebate could 
not be punished for so doing, if he happened to be a stockholder in 
the corporation, but could be if he were not. 

Secondly, even if Wood had been the owner in his own name of the 
distillery property, its forfeiture in a civil proceeding in conséquence 
of its having been used by him to def raud the government would hâve 
been no bar to his prosecution for the personal crime committed by 
him. Origet v. United States, 125 U. S. 240, 8 Sup. Ct. 846, 31 L. Ed. 
743. 

[4] The court refused a severance, asked for by the défendants. 
They assign error therein. Whether a severance shall or shall not be 
granted is a matter lying in the sound discrétion of the trial court. 
United States v. Bail, 163 U. S. 672, 16 Sup. Ct. 1192, 41 L. Ed. 
300. In this case there was no abuse of such discrétion. 

There are a number of assignments of error based upon the admis- 
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sion or rejection of testimony. We hâve considered each of them. 
We do no find nierit in any of them. 

[5] The défendants say that the jury should hâve been instructed 
to acquit them, because there was no évidence that they carried on the 
business of distillers, as charged in the first count, nor that they were 
persons who had a still under their superintendence, as charged in the 
sixteenth. Wood was the président of the company which owned and 
operated the distillery. Williams was the man who actually did the 
distilHng. Rhea was the man to whom the whisky which had not paid 
the tax was dehvered and by whom it was sold. A corporation can 
only act through human agencies. If the persons who actually direct 
and commit the frauds upon the government are not distillers or per- 
sons having superintendence of a still, as charged in the counts of the 
indictment under considération, no one can ever be in those cases in 
which the distillery belongs to and is operated by a corporation. 
Speaking with précise technical accuracy, it may be said that what 
happened was tliat the corporation committed thèse offenses and that 
the défendants and each of them knowingly, willfuUy, and actively 
aided, abetted, and procured their commission. There is abundant 
évidence in the record from which the jury might find that that was 
precisely what thèse défendants did. If so, by the express language 
of section 332 of the Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 
1152 [U. S. Comp. St. Supp. p. 1686]) they became principal offenders 
and were properly indictable and punishable as such. 

Défendants also assign error to the action of the court in giving 
and refusing to give instructions to the jury. We do not perceive 
that any prejudicial error was made. As usual in such cases, particu- 
lar instructions are criticised because they do not themselves contain 
ail the applicable law of the case, and complaint is made that the court 
did not give some possibly correct instruction in the very language 
in which défendants asked for it. In our opinion, the instructions 
which were given as a whole accurately and fuUy stated the law of 
the case and substantially embodied everything for which défendants 
had rightfully asked. Nor were any of the instructions so worded 
as to make it at ail likely that the jury could hâve been in any wise 
misled by them. 

It follows that the judgment below must be affirmed. 

Affirmed. 



AMÎ]RICAN TOBACCO 00. et al. v. PEOri>E'S TOBACCO CO., Limitea. 

(Circuit Court of Appeals, Fifth Circuit. April 12, 1913.) 

No. 2,372. 

Limitation of Actioks (§ 100*) — Discoveby of Conspikacy — ANTi-TRrsT 
AcT — Violation. 

Where plalutiff sucd défendants for conspiracy, cousisting of an al- 
leged unlawful açreement to injure plalntiff in its business, in violation 
of the Shernian Anti-Trust Act (Act .Tulv 2, 1890, c. 647, 20 Stat. 209 
[U. S. Comp. St. 1901, p. 32001). the period of limitation did not begin to 

•For ot.ber cases see same toplc & S numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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run untll plalntiÇ dlscovered the existence of the conspiracy and its 
cause of action. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
323, 480-493 ; I3ee. Dig. § 100.*] 

In Error to the District Court of the United States for the Eastern 
District of Louisiana ; Rufus E. Poster, Judge. 

Action by the People's Tobacco Company, Limited, against the 
American Tobacco Company and others. Judgment for plaintiiï, and 
défendants bring error. Aifirmed. 

Junius Parker, of New York City, and George Denegre, Joseph 
Paxton Blair, and W. S. Parkerson, ail of New Orléans, La., for plain- 
tifïs in error. 

Edwin T. Merrick and Ralph J. Schwarz, both of New Orléans, 
La., for défendant in error. 

Before PARDEE and SHELBY, Circuit Judges, and NEWMAN, 
District Judge. 

NEWMAN, District Judge. This is a suit by the People's Tobacco 
Company, Limited, against the American Tobacco Company, Augustus 
Craft, and the Craft Tobacco Company, which was brought under the 
act of Congress of Tuly 2, 1890, known as the "Sherman Anti-Trust 
Act" (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 
3200]). The suit was for damages alleged to hâve been sustained by 
the plaintiff below, the défendant in error hère, by reason of an unlaw- 
ful agreement on the part of the défendant companies and Augustus 
Craft, who, it is also alleged, conspired to injure the People's Tobacco 
Company in its business. There was a verdict and judgment for the 
plaintiiï. 

It is unnecessary to go into the character of the action or the ques- 
tions involved on the merits of the case to any great extent, because 
the recovery in the District Court as to the liability and the amount is 
not questioned hère. The judgment, which recites the amount of the 
verdict, and is for three times the amount of the same and for counsel 
fées, is as foUows: 

"Considering the verdict of tlie jury rendered in this cause on Marcli .SO, 
1912, wliereln the jury found in favor of the plaintiiï and against the de- 
fendants, in solido, in the sum of $8,728.06, and considering tiie law in such 
cases made and provided (Act of Congress approved July 2, 1890), it is or- 
dered, adjudged, and decreed that the plaintiiï, the People's Tobacco Com- 
pany, do hâve and recover of and from the défendants, the American Tobacco 
Company, Augustus Craft, and the Craft Tobacco Company, Ijimited, in 
solido, the sum of $26,184.18, being three times the amount of the said ver- 
dict rendered on March 30, 1912, by the jury herein, together vs'itli Interest 
thereon at the rate of 5 per cent, per annum from the date of this judgment. 
It is further ordered, adjudged, and decreed, in accordance with the act of 
Congress as aforesaid, that the plaintiff, the People's Tobacco Company, do 
hâve and recover of and from the défendants, the American Tobacco Com- 
pany, Augustus Craft and the Craft Tobacco Company, Limited, in solido, the 
sum of $5,000 as reasonable attorney's fées herêin allowed by the court to 
plaintiiï in this cause. It is further ordered, adjudged, and decreed that 
said défendants be condemned to pay ail tlie costs of this suit." 

*For other cases see same topic &. § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The only, question made on this writ of error is whether the suit was 
brought in time, the défendants pleading the prescription of one year 
under the law of Louisiana, and it is conceded that that is the pre- 
scribed time for such actions in Louisiana. 

The original pétition which commenced this proceeding \vas filed 
January 30, 1908, and it is claimed that the first knowledge theplain- 
tifif had of the fact that the American Tobacco Company was inter- 
ested with Augustus Crâft and the Craft Tobacco Company in the 
business which resulted in the injury to the plaintifï was in December, 
1907. It is claimed by the plaintiff that the time when it became aware 
of the fact that the American Tobacco Company had combined with 
Augustus Craft and the Craft Tobacco Company to injure it in its 
business is the period from which the prescription began to run. The 
contention here_, on the part of the People's Tobacco Company, as we 
understand it, is that the combination and conspiracy between the 
American Tobacco Company, Augustus Craft, ancl the Craft Tobacco 
Company was concealed by the latter companies, or, at least, that their 
business opérations and their methods were of such character that they 
concealed themselves, and that such concealment would prevent the 
running of the statute. 

The qviestion of prescription hère was made in several ways by the 
défendants in the court below, by their requests to charge, wdiich were 
refused by the court. They are properly certified, making the question 
hère clearly and specifically as to whether prescription began to run 
before the fact of the concerted action on the part of the American 
■fobacco Company, Augustus Craft, and the Craft Tobacco Company 
was discovered by or became known to the People's Tobacco Com- 
pany. The charge of the court on this question of prescription was 
as f oliows : 

"When yoïi liave gotten that far. If yon first décide the case on the ques- 
tion of conspU-acy, approached the question of damages, and liave deter- 
niined that the petitloner is entitled to damages, then there is another ques- 
tion of fact for you to détermine, and that relates to the défense of prescrip- 
tion. It Is the law of Louisiana that acts, such as thèse, are prescrlbed In 
one year after they occur. But it Is also tlie law that this prescription Is 
suspended, has not effect or opération, durlng such period as tlie imrty In- 
jured does not know tliat he has heen Injured and is unaWe to briiig a suit. 
That nieans, gentlemen, that it begins to run from the moment or the day 
that the petitloner Ivnows that he lias suffered an actlonable injury. That 
does not mean that it would begin to run If he merely knew lus profits were 
falling off. or he knew they were falling off from the compétition of the Craft 
Tobacco Company; but it would begin to run If he knew that the falling 
off or damage was caused by the compétition to effect and in pursuance of 
an Illégal combination In restralnt of trade. In other words, from the mo- 
ment he knew he could brlng an action against somebody to recover hls dam- 
ages, although he might not hâve known who the person was, or he might 
not hâve known how he was going to prove hls action, prescription would 
run, and after the lapse of one year hls rlght of action would be barred. 
Therefore it Is a question of fact for you to détermine, in connection with 
this case, whether or not the plaintiff knew, or ought to hâve known, more 
than a year before this pétition was filed, that he had suffered an actlona- 
ble injury. The pétition was filed on the 30th day of January, 1908, the cita- 
tion was served the same day on ail the défendants, and the allégation in the 
Iietition Is that he dld not know of this combination or its opération against 
him until the lOth of December, 1907, which, of course, is withlu one year. 



AMERICAN TOBACCO GO. V. PEOPLe's TOBACCO CO. (il 

So, If you flnd the allégation in liis pétition is correct, and is not offset by 
tlie évidence, or not disproved'bytliè évidence, you will pay no further at- 
tention to tlie question of prescription." 

Taking this charge as a whole, we think it fairly présents the ques- 
tion of prescription in this case. The particular languagé which we 
think renders the charge sound, if it is otherwise subject to criticism, 
is this: :, ,. 

"Therefore it is a question of fact.for you to détermine, in connection with 
this case, wliether or not the plalntlfC knew, or ought to hâve known, more 
than one year before this pétition was filed, tbat he had suffered an actiona- 
ble injury." 

The court then proceeds to state that the pétition was filed in Jan- 
uary, 1908, and that the plaintiff allèges he did not know of the coni- 
bination and its opération against him until December, 1907, clearly 
indicating, and saying to the jury, and so they must hâve understood,. 
that if the plaintiff knew, or could bave known, more than a year be- 
fore the filing of its pétition, of this unlawful combination against it, 
the plea of prescription would be good. The view of the court, as 
indicated by the charge, was that prescription did not begin to run 
until the People's Tobacco Company knew, or ought to hâve known, 
of the agreement or arrangement called "a combination or conspiracy" 
on the part of the other tobacco companies against it. While it might 
hâve known that its profits were falling off, and that the compétition 
of the Craft Tobacco Company was causing this, this could not give it 
a cause of action under the provisions of the Sherman Law, and until 
it discovered that it had a right of action prescription would not com- 
mence to run. We think this states substantially the law of the case, 
and is the correct view of the question of prescription. 

Much of the argument hère bas been directed to the question as to 
whether the maxim "contra non valentem agere non currit prescriptio" 
is how a part of the jurisprudence of the state of Louisiana. The dé- 
cisions of the Suprême Court of Louisiana are conflicting, and there 
might well be doubt, under those décisions alone, as to what is the cor- 
rect view of this. In Levy v. Stewart, 11 Wall. 244, 20 L. Ed. 86, 
however, which was a case from Lotiisiana, référence is made in the 
opinion by Mr. Justice Clifford to the law of Louisiana on this subject, 
and especially to the maxim "contra non valentem," etc., as follows : 

"Récent décisions of the Suprême Court of the state are referred to by the 
défendant, In which it is denied that any exception whatever is allowed in 
any case, in the law of prescription, as to bills and notes. Jsone of those dé- 
cisions are founuèd upon any express enactment, and the reasous assigued 
for the conclusion are not satisfactory. They admit that the niaxini 'contra 
non valentem agere non currit prescriptio' is a maxim of universal justice, 
but deny that it applies to causes of action fouuded upon bills and notes, 
cliiefly because 'they are prescriptible against mlnors and interdicted per- 
sons as well as others,' which the Chief Justice of the court, in the case flrst 
cited, held to be an unsatlsfactory reason for the conclusion, and in that 
view the court hère entirely concurs." 

This would seem to indicate that the Suprême Court of the United 
Staîes recognizes the correctness of those décisions of the Suprême 
Court of Louisiana which consider this maxim still a part of the juris- 
prudence of that state. 
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In Bailey v. Glover, 21 Wall. 342, 22 L. Ed. 636, in the opinion by 
Mr. Justice Miller, this is said; 

"In suits in equity, where relief Is souglit on tlie grouud of fraud, tlie au- 
thorlties are without confllct in support of the doctrine tliat where the ig- 
norance of the fraud has been produced by affirmative acts of the gullty 
party in concealing the facts from the other, the statute will not bar relief 
provided suit is brought within proper tinje after the discovery of the fraud. 
We also think that in suits in equity the decided weight of authority is in 
favor of the proposition that, where the party injured by the fraud remains 
In ignorance of It without any fault or want of diligence or care on bis part, 
the bar of the statute does not begin to run untll the fraud Is dlscovered, 
though there be no spécial clrcumstances or effort on the part of the party 
committing the fraud to conceal it from the Knowledge of the other party." 

Afterward in the opinion the f ollowing is added : 

"But we are of opinion, as already stated, that the weight of judicial au- 
thority, both in this country and in Bngland, is in favor of the application 
of the rule to suits at law as well as In equity. And we are also of opinion 
that this is founded on a sound and philosophical view of the principles of 
the statutes of limitation. They were enacted to prevent frauds — to prevent 
parties from asserting rights after the lapse of time had destroyed or Im- 
paired the évidence whlch would show that such rights never existed, or 
had been satisfled, transferred, or extinguished, if they ever did exist. To 
hold that by concealing a fraud, or by committing a fraud in a manner that 
it concealed itself, until such time as the party committing the fraud 'could 
plead the statute of limitations to protect it, is to niake the law which was 
designed to prevent fraud the meaus by which it is made successful and se- 
cure. And we see no reasou why this principle should not be as applicable 
to suits tried on the common-law side of the court's calendar as to those on 
the equity side." 

This case of Bailey v. Glover has since been frequently recognized 
in décisions by the Suprême Court and other United States courts. 
In Traer v. Clews, 115 U. S. 528,6 Sup. Ct. 155, 29 h. Ed. 467, the 
court, in discussing the question involved hère as to the suspension 
of the statute of hmitations, w^here the facts on which the case was 
based had been concealed, said (115 U. S. 538, 6 Sup. Ct. 159, 29 L. 
Ed. 467) : 

"The case of Bailey v. Glover has never been overruled, doubted, or modi- 
fled by this court." 

Many other authorities to the same effect might be cited, but the 
foregoing are considered suiifîcient to establish the principle which must 
control hère. 

It is stated in this case, however, that the question of fraud or con- 
cealment of facts upon which the case is founded was mot made in the 
District Court, or presented to the jury by the court. We do not think 
this material hère. The fact of a combination and conspiracy between 
the American Tobacco Company, Augustus Craft, and the Craft To- 
bacco Company had already been established in this case, and also the 
amount which the plaintiflf was entitled to recover, embracing three- 
fold damages and attorney's fées. The judge, in bis charge, fixed the 
time when prescription should commence to run as the date of the dis- 
covery of the fact of the concerted action by the two défendant com- 
panies and Craft. It must be borne in mind that the course of the 
wrongful conduct, injurions to the plaintiff, was ail this time concealed 
from the plaintifï, and this conduct and this concealment must nec- 
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essarily be considered as a fraud on the plaintiff. The court, in its 
charge, evidently assumed that, if the jury had found that the plain- 
tiff was not entitled to damages, it would be unnecessary for it to con- 
sider the question of prescription at ail. Indeed, such is indicated in 
the charge itself. But if it found damages for the plaintiff, making 
the considération of the question of prescription necessary, then they 
would hâve already found such conduct on the part of the défendants 
as would amount to a fraud on the plaintiff, and ail it was then nec- 
essary for it to consider was when the plaintiff first ascertained the 
facts which formed the basis for the charge of fraud. 

It is said, however, that the only purpose for concealing the connec- 
tion between the American Tobacco Company and Augustus Craft and 
the Craft Tobacco Company was that the American Tobacco Company 
was on the "unfair list" of organized labor, and that if its connection 
with the Craft Tobacco Company became known it would bring about 
a boycott by union labor of the Craft Tobacco Company. The fact 
of the concealment of the combination between the American and the 
Craft Tobacco Companies and Craft is none the less a concealment, 
as we see it, so far as the suspension of the running of the statute 
against the People's Tobacco Company is concerned. It is the lack of 
knowledge of the facts which would give it a cause of action, and its 
inabiHty for that reason to bring suit, that tolls the statute. 

It must be borne in mind ail the time that the questions of combina- 
tion and conspiracy between the two défendant companies and Craft 
to injure the plaintiff 's business, and of the plaintiff 's damages and 
the amount it is entitled to recover of défendants, bave been settled 
in this case; also that it has been adjudged that there was a combina- 
tion against the People's Tobacco Company, of which it did not know 
until within the prescriptive period. Why should not the prescriptive 
period in this case commence at the time the combination against the 
plaintiff was discovered? The Sherman Act gives the right to an ac- 
tion for conspiracy to injure the business of the plaintiff, such as was 
alleged, and such as we must consider to hâve been established in this 
case. No action could be brought by the plaintiff until he had knowl- 
edge of the facts which gave him a cause of action. We think the 
court below was right in holding as it did on this question. 

This being the only question for considération hère, for the reasons 
given, the judgment must be affirmed. 



In re A. O. BROWN & CO. 

Appeal of HOCHSTADTER. 

(Circuit Court of Appeals, Secoud Circiiit. March 10, 1913.) 

No. 185. 

Bankrxjptcy (§ 409*) — Dischaege — Ob,jections^ — Books of Account. 

Where bankrupts, who were stoekbrokers, kept certain Indlvldual ac- 
counts of customers In their gênerai ledger by number, but kept other 
records from which the accounts luight be readily Identlfled, and it also 

*For otber cases see same topic & § ndmbeb in Dec. & Am. Digs. 191)7 to date, & Rep'r Indexes 
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appeared that a numbered aceouut covered spéculative trausactious of 
the fli'iii and was readily identified, the banknipts bad iiot failed to keep 
books of accouuts or records froiu vvhicb their coiulitioii might be as- 
certalned wltb iuteiit to conceal tbeir tiuancial condition and could uot 
therefore be lawfully deprived of a discbarge on that ground. 

[Ed. Xote. — For other cases, see Baukruptcy, Cent. Dig. §§ 739, 752- 
757; Dec. Dig. § 400.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York ; Julius M. Mayer, Judge. 

In the matter of the bankruptcy proceeding of A. O. Brown & Co. 
From an order overruling spécifications of objection of Léonard A. 
Hochstadter to bankrupt's discharge, he appeals. Bankrupt's applica- 
tion granted so far as Albert O. Brown and Lewis G. Young, in- 
dividually, were concerned, and objecter appeals. Affirmed. 

See, also, 193 Fed. 24, 113 C. C. A. 348; 193 Fed. 30, 113 C. C. A. 
354. 

Kendall & Herzog, of New York City (D. W. Kahn and Irving L. 
Ernst, both of New York City, of counsel), for appellant. 
R. P. Levis, of New York City, for appellee. 
Dix W. Noël, of New York City, for A. O. Brown. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The sole ground of objection was un- 
der subdivision 2 of section 14b (Act July 1, 1898, c. 541, 30 Stat. 550 
[U. S. Comp. St. 1901, p. 3427]); it being alleged that the bankrupts 
applying for discharge, "'with intent to conceal (bankrupts') financial 
condition, * * * failed to keep books of accounts or records from 
which such condition might be ascertained." 

The bankrupts were a firm of stockbrokers. Their books of ac- 
counts were kept by a thoroughly compétent bookkeeper with assist- 
ants, and so far as appears the varions entries which represent the 
transactions occurring in the conduct of the business of the firm were 
correctly recorded in such books. What is mainly complained of is 
that such books did not in ail cases contain the names of the bank- 
rupts' customers. Customers' accounts with a firm are usually kept 
in ledgers, each customer having a folio allotted to him, and such ac- 
counts are usually headed each with the name of the customer. In 
the stock business where customers buy and sell stocks through bro- 
kers, it is not unusual, when a customer so wishes, to arrange the 
entitling of bis account, so that the numerous clerks to whom the gên- 
erai ledgers are accessible may not learn the names of the individuals 
who are operating through the broker in some particular stocks. This 
is usually done by heading the ledger account with a number instead 
of a name. Thus the account of William Smith may appear in the 
ledger as "Account No. 53," and the account of George Jones as "Ac- 
count of No. 127." The accounts of very many of the customers of 
A. O. Brown & Co. were thus kept in their gênerai ledgers. It may 
be questioned whether this method of keeping thèse accounts does 
operate to conceal the financial condition of the firm. When the books 
are examined at any time it will appear from them how much is due 

*For other cases see same toplc & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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from the firm to custoniers and how much is due from customers to 
the firm. Striking a balance betvveen thèse tvvo sums will disclose, so 
far as dealings with customers are concerned, whether the firm is on 
the vvhole a créditer or a debtor, and it would seem to do this whether 
the customers are described by name or number. But passing this, 
it appears from the testimony that, whenever at a customer's request 
thèse bankrupts kept his account under a number, they took from him 
a power of attorney or a letter of instructions which identified the 
signer as the individual whose accounts were kept under such number. 
Of course, thèse documents were not left lying open in the office for 
the clerks to overhaul and read; that would hâve defeated the object 
sought to be obtained by keeping numbered accounts. But they were 
kept safely so that the brokers might hâve them in the event of future 
controversy with some customers. They were kept among the other 
records of the firm and when bankruptcy came were turned over with 
ail the books and records of the firm to the receiver or trustée. It is 
manifest that with thèse documents and the gênerai ledgers before 
him any intelligent bookkeeper could ascertain whose transactions it 
was that the entries in a numbered account referred to. The language 
of the statute relied on and above quoted is suggestive. It does not 
speak of a failure to keep books of account, but of a failure to keep 
books of account or records from which their financial condition might 
be ascertained. Inasmuch as we hâve hère records which establish 
the identity of ail the numbered customers' accounts there is no force 
in the objection that such accounts were headed in the books with a 
number only, "with intent to conceal bankrupts' financial condition." 

There is another numbered account of a différent character. It is 
known as "Account No. 2" and records varions spéculative purchases 
and sales of stock by the four members of the firm. Of such an ac- 
count it cannot be said, as it might be of a customer's account, that the 
financial condition of the firm could be ascertained whether it was 
headed with number or name. If a customer's account showed a débit 
balance, it would indicate an asset of the brokers, viz., the amount due 
from the customer. But if a firm account showed a débit balarice, it 
would be a liability of the firm. Therefore there, would be a conceal- 
ment of financial condition unless a compétent person examining the 
books and records would ascertain that "Account No. 2" recorded the 
transactions of the members of the firm. 

The appellees contend with much force that the character of "Ac- 
count No. 2," viz., that it was a firm account, would be manifest upon 
inspection. It was not kept in the gênerai ledger, but in a private 
ledger which was kept locked, i. e., the covers of the book were locked 
and the confidential bookkeeper kept the key. The other accounts 
which were kept in this ledger were the capital accounts of the several 
partners, the expense account, profit and loss account, and commission 
account. Account No. 2 itself indicated that the money which, by 
way of margin, opened it was transferred from the cash loan account. 
From time to time each of the four partners drew out of this account 
No. 2, and the amount he so drew out was credited to his personal 
capital account. The confidential bookkeeper who kept it, assumed 
from the nature of the entries that it was a firm account. He sup- 
204 F.— 5 
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posed the firm was "bucketing," buying and selling against its own 
customers ; but, whether it was or not, he had no doubt that this No. 
2 was a firm account, and says that other of the clerks who had access 
to it so spoke of it. Éven the accountant called by the appellant, whose 
testimony is not especially persuasive — even the District Judge had 
difficulty in getting positive answers eut of him — admitted finally that 
the account was evidently not that of an outsider, although he says 
that he could not tell whether it covered transactions of the firm or 
of an individual member. Why he could not détermine this, when it 
appeared that ail four members drew from it, he did not make clear. 
We think the character of the account was such that the heading it 
with a number only did not conceal its identity. 

It further appeared that by their articles of copartnership the mem- 
bers of the firm agreed that none of them would speculate, except upon 
written agreement of ail. At the time this account was opened they 
made such a written agreement, profit or loss to be divided equally 
between them, and in such agreement directed the account of such 
transactions should be opened on the books "to be known as account 
No. 2." This agreement remained among the records of the firm and 
passed with ail the books and records to the trustée. From this record 
and the books, the identity of this account could be ascertained. 

There are some other accounts referred to which we need not dis- 
cuss at length. One was opened in the name of George Considine. 
This was donc by direction of Buchanan, the member of the firm who 
attended to the office ; A. O. Brown and Young being the floor mem- 
bers of the firm on the Stock Exchange. Buchanan expected after 
making a few opérations on this account that it would be so attractive 
that he could persuade Considine to assume it. This Considine would 
not do ; whereupon Buchanan had it transf erred to Mary A. Teddes, 
his stepmother, and continued to operate under it. We do not think 
it necessary to add anything to what was said by the spécial master 
and the District Judge in référence to thèse accounts and a few others 
specified by appellant. They refused a discharge to Buchanan and 
granted one to A. O. Brown and Young. In thèse conclusions we 
concùr. 

The order is affirmed. 



THE PRUDENCE. THE KORFOMv. THE N. T., P. & N. R. R. BARGE 

NO. 14. 

(Circuit Court of Appeals, Fourtli Circuit. February 7, 1913.) 

No. 1,130. 

1. Collision (§ 95*) — Fault— Anciioring ïow in Ciiannel at Nigiit. 

A tug whieli stopped lier tow of four barges in Elizabeth river on a 
darlï: and stormy niglit and proceeded to anclior tlie same, so tliat under 
the circunistances of wind and weatlier they in eft'ect occupied the en- 
tire channel, hcld in fault for a colUsion between one of them and an 
incoming tow. Tlie injured barge also heJd in fault for failing to put 
eut lier anchor lights. 

[Ed. Note.— B'or other cases, see Collision, Cent. Dig. §§ 200-202 ; Dec. 
Dis- î 95.*] 

*For other cases see same topic & § numbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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2. Admibalty (§ 70*)— Collision (§ 121*)— Suit fob Damages— Pboof and 
Variaxce. 

lu adnilralty there are no technlcal raies o( varlanee or departure, and 
In a collision case the court, having the entlre matter before it, is bound 
to decree in aecordance with the facts establlshed, although the resuit 
may be a recovery on grounds différent from those alleged or proved by 
libelant, but which were alleged and proved by another party. 

[Ed. Note. — î^or other cases, see Admiralty. Cent. Dig..|§ 544-556 f Dec. 
Dig. § 70;* Collision, Cent, Dig. | 256; Dec. Dlg. § 121.*] 

Appeal and Cross-Appeal from the District Court of the United 
States for the Eastern District of Virginia, at Norfolk; Edmund 
Waddill, Jr., Judge. 

Suit in admiralty by John Andrews, master of the barge Ella A. 
Dempsey, against the steam tug Prudence, Charles Gring, claimant, the 
steam tug Norfolk, and N. Y., P. & N. R. R. Barge No. 14. Decree 
against the Prudence for half damages, and libelant and claimant both 
appeal. Affirmed. 

For opinion below, see 197 Fed. 479. 

John W. Oast, Jr., of Norfolk, Va., for the Ella A. Dempsey. 

Edward R. Baird, Jr., of Norfolk, Va., for the .Prudence. 

Floyd Hughes, of Norfolk, Va. (Hughes & Vandeventer and 
Thomas H. Willcox, ail of Norfolk, Va., on the brief), for the Norfolk 
and the N. Y., P. & N. R. R. Barge No. 14. 

Before GOFF and PRITCHARD, Circuit Judges, and ROSE, Dis- 
trict Judge. 

ROSE, District Judge. [1] The barge Dempsey was injured by 
a collision with the N. Y., P. & N. R. R. barge No. 14, then in tow 
of the steam tug Norfolk. The master of the barge thereupon libeled 
the Norfolk, barge 14 and the steam tug Prudence, which had under- 
taken to tow the Dempsey from Baltimore to Norfolk. The court 
below heid that the collision was in part due to the fault of the Demp- 
sey. The record amply justifies such conclusion. It further decreed 
that the Prudence was also to blâme, and she was required, in consé- 
quence, to make good to the Dempsey one-half the loss suffered by the 
latter. The Prudence was held liable because she had eut loose her 
tow and directed the barges of which it was composed to anchor un- 
der such circumstances as to cause them, in the then condition of wind 
and weather, to occupy in effect the entire channel. While the learned 
advocate for the Prudence does not ask us to review the conclusions 
of the judge below on any controverted questions of fact, he says that 
there is no évidence that what the Prudence did, whether it was a fault 
or not, in any wise contributed to the collision. In this view we can- 
not concur. This opinion might well end hère, had not the Prudence 
raised an important question of pleading and practice. 

[2] In its libel the Dempsey said that the Prudence and its tow 
just before the collision had been moving up the eastern or port side 
of the channel. In its answer the Prudence admitted the truth of such 
allégation. Barge 14 and the Norfolk, on the other hand, in their 

•For other casea see same toplc & 5 numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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answers cHarged that the Prudence and her tow were on the western 
side of the channel. The court found that the accident happened, ex- 
cept in so far as the Dempsey's fauh contributed to it, because the 
Prudence stopped her tow to shorten havvser on the western side of 
the channel on a daric and stormy night, when the wind was blowing 
strongly from the northwest. The Dempsey was the rearmost barge. 
It was Hght. It showed a large freeboard to the wind. Naturally and 
almost inevitably it drifted across the channel, so as to endanger other 
craft. The Prudence now contends that one vessel cannot be hekl 
liable to another because the court believes a state of facts to hâve 
existed which is not alleged or proved by either of such vessels, nor 
when the court rejects as impossible what is said and shown by the 
vessel to which a recovery is awarded. 

The Prudence is required to pay half the Dempsey's loss because, 
and only because, the Prudence, when she told lier tow to shorten 
■ hawser, was on the west side of the channel. The Dempsey in her 
libel had charged that both she and the Prudence were on the east 
side. Had the Dempsey and the Prudence been the sole parties to the 
litigation, the former would not ordinarily hâve been allowed, against 
the objection of the latter, to offer évidence that both vessels had been 
where it said neither of them were. Whether the Dempsey would then. 
hâve been permitted to amend its libel, so as to bring its allégations 
into harmony with its proofs, would bave been in the discrétion of 
the court. Doubtless before such amendment would hâve been al- 
lowed the libelant would hâve been required satisfactorily to explain 
why it had not accurately stated in its libel the facts as it afterwards 
understood them to be. 

The rules of pleading in admiralty do not require ail the technical 
précision and accuracy which is necessary in the practice of the courts 
of common law. They do demand that the cause of action shall be 
plainly and explicitly set forth in clear and intelligible language, so 
that the adverse party may understand what is the précise charge 
which he is required to answer, and make up an issue directly upon 
that charge. A party cannot regularly prove that which is not properly 
alleged. In this case the Dempsey did not ofïer évidence to contradict 
the allégation of its libel. The witnesses examined on its behalf be- 
lieved both it and the Prudence to hâve been on the east side of the 
channel. 

Even where there are only two parties to a collision controversy, 
there is no rigid ruie that a libelant, alleging one fault on the part 
of a défendant vessel, cannot recover on proof of a difterent fault. 
In The Cambridge, 4 Fed. Cas. 1118, the libel alleged only that the de- 
fendant's steamer ported vi'hen she should bave starboarded. The évi- 
dence for the steamer proved that she was running at too great a 
speed in a fog and had no lookout forward. Judge Dowell held that 
the libelant could rely on thèse faults as well as on tliose alleged in 
the libel. He said : 

"In our courts the que.stion is treatecî as a mattèr of évidence ratlier thaii 
of pleading. If surprise is sliowu. tliere may t)e reason for excluding the 
testimony, or for giviug time to meet it. If tlie witnesses of one side vary 
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the case from that which his pleadings set up, it may be reason for disbe- 
lieving them. But It is the practic-e of our courts of admiralty rather to ex- 
tract the truth and found a decree upon it, wheiiever, by amendment or oth- 
erwise, justice can be fully doue to botli parties, tlian to foUow auy very 
strict rules of variauce." 

Justice Curtis in The Clément, 5 Fed. Cas. 1015, said: 
"In ail collision cases the court will look at the allégations of both the par- 
ties of ail matters of fact, upon which fault or its absence dépends; they 
will consider which of those allégations is proved, not allowlng either party 
to coutradict by proof what lie bas alleged; and, having thus extracted the 
real case froni the whole record, will prouounce for the one party or the 
otlier as that case requii-es." 

In the case at bar there are four parties to the controversy and not 
two. Such a contest differs in kind, as well as in degree, from that 
in which there are but two antagonists. The rules which govern it 
must difïer accordingly, whether it be waged in a court of admiralty 
or on the pages of Captain Marryatt. The question whether the Pru- 
dence and the Dempsey were on the west or on the east side of the 
channel was raised by the pleadings of the Norfolk and Barge 14. To 
this, among otlier issues, ail parties directed their testimony. The rule 
which forbids a litigant to prove something which he has not charged 
is largely intended to prevent a surprise to his adversary. The Steamer 
Syracuse, 12 Wall. 167, 20 L- Ed. 382. 

In this case there was no surprise and no possibility of it. Appar- 
ently every one who could throw any light upon the collision or its 
causes testified. In the admiralty there are no technical rules of va- 
riance or departure. The court below, having the whole matter be- 
fore it, was bound to decree in accordance with the facts established. 
Dupont V. Vance. 19 How. 172, 15 L. Ed. 584; The Quickstep, 9 
Wall. 670, 19 Iv. Ed. 767. 

Affirmed. 



NOBLE et al. v. GUSTAFSON. 

(Circuit Court of Appeals, Ninth Circuit. March .3, 101.3.) 

Ko. 2,170. 

Mines and Misekals (§ 112'^) — Construction and Developme.n't — Liens— 
>Statute.s. 

Civ. Code Alaska, § 202 (1 Fed. Stat. Ann. p. 282), giving a lien to 
persons performing labor on the construction, developnient, altération 
or repair of any building, fluuie, mine, tunnel, aqueduct, or other struc- 
ture, linilts tlie lien to work done in the developnient or improvenient 
of a mine ; and hence did not confer a lieu for sluicing up the dump 
for extracting gold therefroni, which was the ordinary work of a miner 
in the opération of a placer claim, having no relation to the development 
or improvement of the mine. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 233- 
235 ; Dec. Dig. § 112.*] 

Appeal from the District Court of the United States for the Fourth 
Division of the District of Alaska; Peter D. Overfield, Judge. 

Suit by Algot Gustafson against Jesse Noble and others. Decree for 

•For other cases see same topio & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexf » 



70 204 FEDERAL REPORTER 

complainant, and défendants appeal. Reversed and remanded, with 
directions. 

F. J. Kierce and Walter Christie, both of San Francisco, Cal, and 
John L. McGinn and Arthur Frame, both of Fairbanks, Alaska, for 
appellants. 

. T. C. West, F. De Journel, and Joseph T. Curley, ail of San Fran- 
cisco, Cal., and Guy B. Erwin, of Fairbanks, Alaska, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge. This is a suit to foreclose several 
mechanics' liens claimed by appellee and others upon a certain mine 
and premises known as "Creek Placer Mining Claim No. 2 above Dis- 
covery on Wolf Creek, a Tributary of Cleary Creek," in Fairbanks 
recording district, Alaska. In each count of the complaint it is alleged 
that said work and labor performed upon the said mine and premises 
was performed in running tunnels, opening cross-cuts, drifting out, 
excavating, and hoisting gold-bearing gravel, building flumes and ditch- 
es, and timbering shafts upon said mine and premises, for the develop- 
ment and improvement thereof ; and the claims of lien, taking one as 
an example, are "for work and labor. donc and performed * * * 
upon said property, as miner and laborer in digging tunnel, running 
cross-cuts, drifting out, excavating and hoisting gold-bearing gravels, 
building flumes and ditches, and timbering shafts in the improvement, 
opening up, development and working of same." The varions state- 
ments of claim show that the claimants commenced the performance 
of the work on the 29th day of April or Ist or 16th of May, 1911, and 
continued up to the 26th of May or the Ist to the 4th of June. 
Wright's claim is an exception to this, as his runs from April Ist to 
June 9, 1911; he giving crédit for $150 paid. The complaint avers, 
taking the Gustafson claim as an example, that between the Ist day 
of May, 1911, and the Ist day of June, 1911, Gustafson performed 
291/2 days' work and labor upon that certain mine, etc., and, further, 
that he commenced to perform work and labor upon said mine and 
premises on the Ist day of May, 1911, and ceased to work and labor 
thereupon on the Ist day of June, 1911. 

The testimony shows that generally the work and labor done and 
performed by claimants, except as to one or two who were employed 
as cooks, was in sluicing up the dump for extracting the gold there- 
from. Some of thèse men worked ranging from four to six or seven 
dàys in repairing a ditch used in connection with the sluicing opéra- 
tions. Thus Peterson worked four days in making such repairs, An- 
derson five or six days, and Strass seven days. The witnesses were 
not sure as to the time. The dump came in part from a shaft and 
tunnels which were snnk and drifted in March, the work continuing up 
to April, 1911, possibly beyond, but not later than the latter part of 
April, and in part from other excavations and tunneling carried on in 
the winter ; the larger part coming from the latter source. Now, it is 
urged that the work done and performed was not the kind or char- 
acter of work and labor for which the claimants were entitled to claim 
liens upon the mine and premises under the statute. 
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The statute gives a lien to laborers and other persons performing 
labor upon the construction, development, altération, or repair of any 
building, flume, mine, tunnel, aqueduct, or other structure. Section 
262, Civil Code of Alaska. See 1 Fed. Stats. Annotated, p. 282. This 
statute has been constraed by this court, and limits the lien of the miner 
to work done in the development or improvement of a mine. Pioneer 
Mining Co. v. Delamotte, 185 Fed. 752, 108 C. C. A. 90. And it was 
further held that it does not include the ordinary work of a miner in 
the opération of a placer claim, having no relation to the development 
or improvement of the mine. That the work shown to hâve been per- 
formed by claimants does not bring them within the purposes of the 
act is clearly apparent. The dump consists of the pay dirt extracted 
from the mine. It is thrown out from the shafts and tunnels as the 
excavations are carried on, and lies where thrown until the season is 
opportune for sluicing it up. This is done by the use of running water 
for washing out and separating the gold from the earth and gravai as 
the dump is thawed out. Such work is simply a mining process for 
extracting the gold from the mass, and is nothing more nor less than 
a mining opération, or a working of the mine, as distinguished from 
development opérations, or work with a view to exploration or devel- 
opment. True, as indicated in the above case, sluicing and extracting 
of the gold may, in a conceivable case, be incidental to a development 
of the mine, but it is not shown to be such hère. Indeed, the contrary 
appears, as the earth removed through the process of sinking the shaft 
and tunneling was ail in the dump for a time at least prier to the time 
when the sluicing began, and we are to infer that it was only awaiting 
the process of séparation. In other words, the mining work, namely, 
the sinking of the shafts, the running of the tunnels and the develop- 
ment work in gênerai had ceased, and the work of extracting the gold 
by the sluicing method was not a work incidental to the development of 
the mine or the altération or repair of any building, ilume, or tunnel in 
connection therewith. The removal of the dump served no purpose 
whatever in developing or improving the mine, and, except for the 
washing out and extraction of the gold, it probably would never hâve 
been further disturbed. 

While mechanic's lien statutes are to be liberally construed, so that 
their purpose may not be frustrated, and with a view to effecting sub- 
stantial justice, yet, unless the labor performed for which the lien is 
claimed is such as cornes within the contemplation of the statute, there 
can be no vaHd lien. The allégations of the complaint and the state- 
ments of lien show suffîcient to bring the liens in question within the 
act, but the proofs wholly fail to support either, except as it pertains 
to a small amount of work done by some of the claimants upon the 
ditch or flume in the way of repairs. And as to this, the labor which 
is subject to lien is so commingled with that which is not that it can- 
not be satisfactorily segregated. The liens themselves are therefore 
void. 

Such being our conclusion, the decree of the District Court must be 
reversed, and the cause will be remanded, with directions to dismiss 
the complaint. The appellants are entitled to their costs in both courts. 
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LE VI SON V. HAMILTON. 
(Circuit Court of Appeals, Second Circuit. March 10, 1913.) 

No. 154. 

JUDGMENT (§ 822*) POREIGN JTJDGMENT CONCLUSIVENESS — STOOKHOLDERS— 

Double Liability. 

Certain stock In a Minnesota corporation was issued to défendant in 
Us own name, without qualification, as collatéral security for a debt 
which tlie corporation owed to defendant's firm, on the understandiug 
that the certificate should be surrendered and canceled on payment of 
the debt. Défendant remained a stockholder on the corporation's books 
from April 23, 1902, until August 18, 1904, when the corporation became 
Insolvent and proceedings were instituted In Minnesota to wind up its 
affairs. The Minnesota court, on notice to défendant and to ail other 
nonresident stockholders in the dissolution proceedings, entered judgment 
by default against défendant, imposing an assessment of 100 per cent, 
on each share of the stock. Held, that when défendant became a stock- 
holder he submittéd himself to the Minnesota law, and the Minnesota 
Court having jurisdiction to détermine the question that défendant waa 
a stockholder and subject to assessment, défendant was bound thereby, 
and could not contest that question rn a subséquent action in New York 
to recover the assessment. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1454, 1488- 
1490, 1496-1500; Dec. Dig. § 822.*] 

In Error to the District Court of the United States for the South- 
ern District of New York ; Learned Hand, Judge. 

Action by Charles Hamilton, as receiver of Evans- Johnson-Sloane 
Company, against Benne Eevison, Jr., to recover an assessment levied 
by the district court of Ramsey county, Minn., on défendant as a 
stockholder in the Evans- Johnson-Sloane Company. Défendant was 
found by such court to be the owner of 30 shares, which were assessed 
$100 each. From a judgment in favor of plaintiff for $4,119.11 (198 
Fed. 444), défendant brings error. Affirmed. 

Charles H. Fuller, of New York City (Wm. J. Wallace and L. W. 
,Severy, both of New York City, of counsel), for plaintiff in error. 

James E. Trask and E. H. Morphy, both of St. Paul, Minn., and 
John J. Clark, of New York City, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The complaint allèges that the Evans- John- 
son-Sloane Company was organized under the law of Minnesota and 
is and was a citizen and résident of that state ; that the défendant sub- 
scribed for the stock of said corporation and ever since the 23d of 
April, 1902, has been the owner and holder of 30 shares of said stock 
which stood in his name on the books of the corporation from the 
date aforesaid until August 18, 1904, when the défendant executed 
the assignment indorsed on the certificate and surrendered it to the 
corporation. The plaintiff contends that the attempted surrender of 
the stock was without considération, ultra vires, fraudulent, null and 
void and that during the period when the stock stood in the defend- 

•For other casas see same toplc & § numbbk In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe» 
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ant's name, absolutely and without qualification, a large amount of the 
admitted indebtedness accrued. The answer dénies that the défendant 
ever subscribed for any part of the stock of the said corporation or 
ever became a stockholder therein, except that the corporation issued 
30 shares to him as collatéral security for a debt of over $3,000 which 
the corporation had assumed and owed to the defendant's firm, it being 
understood that the certificate should be surrendered and canceled 
upon the payment of the debt. 

The défendant allèges further that his firm brought suit upon the 
note, which suit the corporation settled by paying the note and costs, 
and thereupon, pursuant to the agreement, the défendant delivered 
up and returned the certificate to the corporation's attorney May 27, 
1904. The action was tried before the court and jury, but at the close 
of the testimony both sides, conceding that there was no controversy 
on the facts, moved for the direction of a verdict. The plaintiff in- 
sisted that the testimony shows the défendant to hâve been a past 
stockholder, and also that it sustains the plaintiff's contention that the 
surrender by défendant of the stock was pursuant to a void secret 
agreement, the purpose of which was to invalidate the defendant's 
subscription. There can be no doubt that a certificate was issued to 
the défendant, in his own name, without qualification, and remained on 
the books of the corporation from April 23, 1902, until August 18, 
1904. It is also proved that defendant's name so appeared upon the 
list of stockholders attached to the pétition for assessment filed in the 
Minnesota court. On September 4, 1905, the court entered an order 
assessing 100 on each share of capital stock owned by the stockhold- 
ers, the défendant being among them. During the time that the de- 
fendant held the stock in his own name a large amount of indebted- 
ness arose which was allowed by the court. We think there can be 
no doubt, at least during this period of two years and four months, 
that the défendant was a stockholder of the corporation. 

The Minnesota courts had jurisdiction to wind up insolvent cor- 
porations created by the laws of that state in the manner provided by 
those laws. This the court did, giving notice to nonresident stock- 
holders. The défendant did not appear in the winding up proceedings, 
where most of the défenses he now urges could hâve been properly 
heard and decided. Judgment was taken against him by default, We 
think the law is well settled that wlien the défendant became a stock- 
holder in the Minnesota corporation, he submitted himself to the Min- 
nesota law, as interpreted by the courts of that state, and is bound by 
their decree holding him liable. 

In the case of Spargo v. Converse, 191 Fed. 823, 112 C. C. A. 337, 
this court had before it the Minnesota statute and held that an assess- 
ment made under it was valid against the estate of a stockholder, 
although made after her death, notice being addressed to her and not 
to her exécuter. The défendant knew, or should hâve known, that 
his name appeared upon the ce ^ oration books as stockholder. He 
knew that persons dealing with th-^ corporation who had a right to ex- 
amine the corporation books might be influenced in giving crédit to the 
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corporation by seeing his name among its stockholders. He could 
hâve sold his stock or transferred it at any time during the two years 
and more that it stood in his name upon the books. We think it is too 
late now to avoid responsibility for his acts. The authorities sustain- 
ing thèse views are sufficiently cited in the opinion of the District Court 
and need not be restated. 

The judgment is affirmed with costs. 



GRISCOM-SPHNCER. 00. v. BEENIER. 

(Circuit Court of Appeals, Second Circuit. March 10, 1913.) 

No. 180. 

1. Mastek and Servant (§ 43*) — Oonteact of Emplotment — Bbeach — ^Ac- 

tion — Question fob Jubt. 

Where detendant's manager and treasurer contracted to employ plain- 
tiff, and to dellver to Mm certain corporate stock as part considération 
for lils services, and in an action for breach of the contract It appeared 
that the value of the stock was less than par, whether defendant's man- 
ager and treasurer acted for défendant or indivldually In making such 
contract of employment, and the value of the stock, held for the jury. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dlg. §} 
57, 58 ; Dec. Dig. § 43.*] 

2. Masteb and Servant (§ 40*) — Contbact ce Ei[ployment— Bbeacii — Evi- 

dence. 

Correspondenee between plalntlfC and the manager and treasurer of 
défendant, pursuant to wliich plalntlfC clalnied he was employed to serve 
défendant, and for breach of whlch contract he sued, was admissible. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 47- 
49; Dec. Dig. § 40.*] 

3. Corporations (§ 521*) — ^Acxs of Officebs— Authobitt — Contract of Em- 

plotment. 

Where defendant's manager and treasurer employed plalntiff to work 
for défendant, but there was évidence from whlch it appeared that in 
dolng so he did not act In his officiai capacity, an instruction revlewlng 
such évidence, and charging that, unless the jury found that such treas- 
urer, in making the agreement, was actlng for défendant, It was not Ua- 
ble, was proper. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2094-2098 ; 
Dec. Dig. § 521.*] 

In Error to the District Court of the United States for the South- 
ern District of New York; Walter C. Noyés, Judge. 

Action by Louis L. Bernier against the Griscom-Spencer Company. 
Judgment for plaintif! for $2,738.40, and défendant brings error. Af- 
firmed. 

Burlingham, Montgomery & Beecher, of New York City (Norman 
B. Beecher and Ray Rood Allen, both of New York City, of counsel), 
for plaintifï in error. 

Dennis F. O'Brien and M. L. Malevinsky, both of New York City, 
for défendant in error. 

Before LACOMBE and COXE, Circuit Judges, and HAZEL, Dis- 
trict Judge. 

•For other cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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COXE, Circuit Judge. This action was brought to recover upon a 
contract of employment by which, the plaintiff allèges, the défendant 
agreed to pay him $100 a week and $20,000 worth of stock of the 
James Reilly Repair & Supply Company (the predecessor of the de- 
fendant), which stock was to be assigned to him at the rate of $3,000 
per year, the contract to remain in force until the entire $20,000 worth 
of stock had been acquired by the plaintifï. He asserts that he per- 
formed the contract in good faith until June 15, 1907, when he was 
wrongfully discharged by the défendant, who refused to transfer to 
him any part of the $20,000 worth of stock and he demands judgment 
for $3,000 worth of stock for each of the three years he was in the 
defendant's employ. 

[1, 2] The trial court submitted to the jury the single question of 
plaintiff's right to recover for the third year ending June 15, 1907, 
deciding ail the other questions in favor of the défendant. This cer- 
tainly was as favorable a ruling on the law of the case as the défend- 
ant could désire. It limited the recovery, in any event, to $3,000 and 
as the jury found the value of the stock to be less than par, their ver- 
dict was for $2,700. The questions relating to the value of the stock 
and the actual intention of the parties were ail for the jury and were 
fairly presented to them by the trial judge. The letters between the 
plaintiff and Bowman were properly received in évidence as the con- 
tract alleged in the complaint depended upon the construction given to 
this correspondence. 

[3] The question whether Bowman was acting in his individual ca- 
pacity or as agent of the company was properly left to the jury as it 
could not be determined as matter of law. The court charged on this 
subject as follows: 

"ïhe first thing you will take up, in considering the case, is the question 
as to whetlier this letter was writteii by JIi-. Iîowina]i in his offlcial capacity, 
or whetlier it was written by him indivicluany and personally, and if you find 
tliat it was written by him in his offlcial capacity you will then corne to the 
question as to whether, if it was so written, it was binding upon the Com- 
pany. It would be observed that the letter is signed by Mir. Bowman without 
his officiai tltle and is written on the officiai letter head of, apparently, the 
first Reilly corporation, which did not hâve the word 'The' in its nanie. Now, 
It is apparent from this letter, that some one was promising stock to the 
plaintifï and the first question to conslder is who made the promise? The 
corporation, through Mr. Bowman, its manager and treasurer, or Bowman 
individually? L'nless you find that Bowman. in making the agreement, was 
acting for the corporation, your verdict must be for the défendant." 

We think this states the question as fairly for the défendant as the 
facts justified. There was sufficient testimony to warrant the jury in 
finding that, as to the third year of the plaintiff's employment, there 
was an agreement between him and the défendant that he should re- 
main in the company 's employ on the terms stated in the letter of April 
18, 1906. See, as bearing upon the questions involved, our décisions 
in Crichfield v. Julia, 147 Fed. 65, 77 C. C. A. 297, and Westinghouse 
v. Carlton (C. C. A.) 202 Fed. 129, decided January 13, 1913. 

The judgment is afïirmed with costs. 
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STORRIE V. CITY OF PENSAOOLA- 

(Circuit Court of Appeals, Fifth Circuit AprU 14, 1913.y 

No. 2,460. 

CoNTBACTS (§ 277*) — Construction — Commencement of Work— Notice. 

Wliere a contract provided that plaintifE should ha\re a certain num- 
ber of flays to complète work, and sbould begin the same on receipt of 
notice from the engineer in cliarge, wliicli notice was sent tiim from 
Philadelphla on September 4, 1906, but was not received until Septem- 
ber 14th,, the time began to run only from tlie date tlie notice was re- 
ceived. 

[Ed. Note.— For other cases, see Oontracts, Cent Dig. §§ 1217-1232; 
Dec. Dlg. I 277.*] 

In Error to the District Court of the United States for the North- 
ern District of Florida ; Wm. B. Sheppard, Judge. 

Action by Robert G. Storrie against the City of Pensacola. Judg- 
ment for défendant, and plaintifï brings error. Reversed and re- 
manded, with instructions. 

Gregory L. Smith and Harry T. Smith, both of Mobile, Ala., and 
E. C. Maxwell, of Pensacola, Fia., for plaintiff in error. 

John B. Jones, W. A. Blount, A. C. Blount, Jr., and F. B. Carter, 
ail of Pensacola, Fia., for défendant in error. 

Before PARDEE and SHELBY, Circuit Judges, and NEWMAN, 
District Judge. 

NEWMAN, District Judge. This wa.s a suit in the Circuit Court 
(now the District Court) of the United States, by Robert C. Storrie 
against the city of Pensacola, to recover certain amounts alleged to 
be due him for work donc as contractor in building or putting in a 
certain sewerage or drainage System in the city of Pensacola. The 
amount originally agreed to be paid Storrie for this work was $309,- 
640, and he was given 350 days for the completion of the work, ex- 
clusive of Sundays and légal holidays. It was provided in the con- 
tract that, should the amount of work be diminished, the time specified 
for completing the whole work should be diminished by the number 
of days represented by the relation which the cost of the work de- 
ducted bore to the cost of the whole work. The contract also provided 
for $25 liquidated damages for each day occupied in completing the 
contract over and above the time allowed by the contract. It was sub- 
sequently agreed that the total cost of the work, the plans having been 
modified accordingly, should be $217,000. This reduced the number 
of days in which Storrie was to do the work to 247. The completion 
of the contract was delayed very much, so that it occupied 831 days, 
according to the engineer in charge. The city was holding up, at the 
time the contract was completed, $14,875. Storrie failed to recover, 
there being a verdict and judgment against him. 

We do not iînd any ground for interfering with the judgment, ex- 
cept as to one matter, and that is as to the number of days that Storrie 

•For other cases see same topio & § numbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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was charged with for delaying the work. The provision in the con- 
tract was that Storrie should begin the work on receipt of notice from 
the engineer in charge. Notice was sent hira to this effect from 
Philadelphia on September 4, 1906 ; but it was shown that the letter, 
by some delay in the mails, did not reach him until September 14th. 
The engineer's estimate and calculation fixed the time for him to com- 
mence the work as September 4th, thereby charging him with 10 days 
more than was right under the facts. There was also a failure to de- 
duct the légal holidays under the laws of Florida to the number of 
14 days. In addition to this the engineer, by a mistake in his calcula- 
tion, which he conceded himself on the trial of the case, only allowed 
the plaintiff in error 236 days in which to complète the work, when, 
as stated above, he was entitled to 247 days. Storrie was, therefore, 
clearly entitled to recover against the city the amount which was thus 
improperly withheld; that is, for 35 days at $25 per day, making a 
total of $875. For this he was entitled to a verdict and judgment. _ 

The judgment is reversed and the case remanded to the District 
Court, with instructions, as appellee may elect, to enter a judgment 
for the plaintiff for the sum of $875 with légal interest thereon from 
May 21, 1909, and costs, or award a trial de novo. 



THE CHARLES B. SAXDFORD. 
(Circuit Court of Appeals, Second Circuit. Pebruary 10, 1913.) 

No. 12.3. 

TOWAGB (§ 11*) LffABILITY FOR LOSS OF TOVV — TUG OF InSUFFICIENT PoWER. 

A tug, whicli undertook to tow nine barges in Long Island Sound, 
which she had not sufflcient power to safely handle in such bad weather 
as might reasonably be anticipated, held llable for the loss of part of 
her tow in a storm, which was not of an unusual or extraordinary char- 
acter. 

[Ed. Xote. — For other cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. 
Dlg. § 11.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York ; Learned Hand, Judge. 

Pétition in admiralty by John Scully, owner of the steam tug 
Charles B. Sandford, for limitation of liability. From a decree hold- 
ing the tug solely in fault for the loss of part of her tow, petitioner 
appeals. Affirmed. 

De Lagnel Berier, of New York City, for appellant. 
Wilcox & Green, of New York City (Herbert Green, of New York 
City, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. We concur with Judge Hand in the finding that the 
storm was not of an unusual or extraordinary character. One might 
expect to encounter such a storm in that part of Long Island Sound 
at any time. We also concur in his conclusion that the Sandford 

•For other cases see same toplc & § numbek In Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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was not of sufficient power to undertake to haul such a tow as this 
through the Sound with the chance of meeting such a storm. The 
event shows this quite clearly. 

It is contended on appeal that her lack of power was not the cause 
of the catastrophe, because before it happened her own power was 
supplemented by the much great power of the Hokendauqua. This 
présents a question of fact: Whether the Hokendauqua made fast 
to the Sandford before or after the towing hawser of the barges 
parted. There is a sharp conflict of testimony on this point ; some 
of those on the tow say she made fast before. On the other hand, 
the pétition of the owner of the Sandford avers that it was subse- 
quently, while she was proceeding to New Haven, with what was 
left of her tow, intending after getting those in a place of safety to 
return and look for the others. The master of the Sandford, who 
certainly ought to know, testified positively that it was not until some 
time after the hawser parted. The master of the Hokendauqua 
says merely that the condition of the tow looked ail right to him — it 
was a daric night — and that he supposed the whole nine were there. 
But he also says that when he arrived they were "pulling along for 
New Haven." The hawser broke when they were near Faulkner 
Island, and when it broke they were heading for the Long Island 
shore "somewheres around S. W." They did not head "to the west- 
ward for New Haven" until after it parted. 

The decree is affirmed on the opinion of the District Judge. 



WEBB V. UXITED STATES. 

(Circuit Court of Appeals, Fiftli Circuit. Aprll 12, 1913.) 

No. 2,419. 

Public Lands (§ 120*) — Patent — Vacation — Fraud. 

A inere prépondérance of tiie évidence is insufflclent to justify the va- 
cation of a patent to liomestead entry for and on acconnt of fraud in 
tlie original entry and final proof ; but the évidence of fraud must be so 
clear, unequlvocal, and convincing as to necessarily lead to tlie conclu- 
sion ttiat fraud liad Intervened. 

[Ed. Note.— For other caises, see Putilic Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. § 120.*] 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana ; W. I. Grubb, Judge. 

Proceeding by the United States against Mattie Lv. Webb to cancel 
a land patent. Judgment for the United States, and défendant ap- 
peals. Reversed and remanded, with instructions. 

T. M. Miller and James L. Bradford, both of New Orléans, L,a., for 
appellant. 

Charlton R. Beattie, U. S. Atty., of New Orléans, La. 

Before FARDEE and SHELBY, Circuit Judges, and NEWMAN, 
District Judge. 

•Foi- other cases see same toplc & § numbbe lu Dec. ê Am. Digs. 1907 to date, & Rep'r Indexes 
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PER CURIAM. This is an appeal from a decree forfeiting and 
canceling a patent for land regularly issued by the United States on a 
homestead entry, for and on account of fraud in the original entry 
and final proof. We hâve read ail the évidence, and therefrom con- 
clude that it does not sufïiciently sustain the charges of fraud against 
the appellant. 

"We take the gênerai doctrine to be that, when In a court of equity It is 
proposed to set aside, to annul, or to correct a written instrument for fraud 
or mistake in the exécution of the instrument itself, the testimony on which 
this is done must be clear, unequivocal, and convincing, and that It cannot 
be done upon a bare prépondérance o£ évidence, which leaves the issue in 
doubt. If the proposition, as tbus laid down in the cases cited, is sound in 
regard to the ordinary contracts of private individuals, how much more 
should it be observed where the attempt is to annul the grants, the patents 
and other solemn évidences of tltle emanating from the government of the 
United States under its olHclal seal. In this class of cases, the respect due 
to a patent, the presumptions that ail the preceding steps required by the 
law had been observed before its issue, the immense importance and neces- 
slty of the stability of tltles dépendent upon thèse officiai instruments, de- 
mand that the effort to set them aside, to annul them, or to correct mistakes 
in them should only be successful when the allégations on which this is at- 
tempted are cleaily stated and fully sustained by proof. It is not to be ad- 
mitted that the titles by which so much property in this country and so 
many rights are held, purportlng to emanate from the authoritative action 
of the offlcers of the government, and, as in this case, under the seal and 
signature of the Président of the United States himself, shall be dépendent 
upon the hazard of successful résistance to the whims and caprices of every 
person who chooses to attack them in a court of justice; but it should be 
well understood that only that class of évidence which commands respect, 
and that amount of it which produces conviction, shall make such an at- 
tempt successful." Maxwell Land-Grant Case, 121 U. S. 381, 382, 7 Sup. 
et. 1029, 30 L. Ed. 949 ; United States v. Stlnson, 197 U. S. 204, 205, 25 Sup. 
et. 426, 49 L. Ed. 724; United States v. Clark, 200 U. S. 601, 608, 26 Sup. 
et. 340, 50 L. Ed. 613. 

The decree appealed from is reversed, and the case is remanded, 
with instructions to dismiss the bill. 



WEBBR ELECTRIC CO. v. NATIONAL GAS & ELECTRIO ^ 
FIXTURE CO. (two cases). '' 

(District Court, S. D. New York. March 24, 1913.) 

1. Patents (§ 30*) — Invention — What Constitutes. 

When a desired resuit is sought by those working in the art and skllled 
thereln, but not obtained for lack of efficient means, which such persons 
are unable to devise, that another, by some seemingly simple change or 
adaptation of an old means or élément of a combination, accompllshes the 
desired resuit or a better one, and his devlce proves commercially suc- 
cesstui and largely displacas ail others, it constitutes patentable inven- 
tion. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 34; Dec. Dig. 
I 30.*] 

2. Patents (§ 328*) — Validitt and iNrEiNQEMENT — Incandescent Lamp 

SOCKETS. 

The Weber patents, No. 743,206 and No. 916,812, each for an Improve- 

ment in incandescent electric lamp sockets, construed, and held not an- 

ticipated, valid, and infringed. 

I — * 

•For other cases see same toplc & S nitmees in Dec. & Am. Dig^. 1907 ta date, & Rep'r Indexe* 
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In Equity. Suits by the Weber Electric Company against the Na- 
tional Gas & Electric Fixture Company. On final hearing. Decrees 
for complainant. 

Frank C. Curtis, of Troy, N. Y., for complainant. 
Francis C. Lowthorp, of Trenton, N. J., for défendant. 

RAY, District Judge, Two suits were brought by the same com- 
plainant against the same défendant. The testimony was taken in 
each case and printed. The cases were argued together. Both patents 
relate to improvements in incandescent electric larnp sockets. Patent 
No. 743,206 is dated November 3, 1903, and was issued on application 
filed December 10, 1902, and patent No. 916,812 is dated ilarch 30, 
1909, and was issued on application filed in July, 1904. 

Patent No. 743.206 has five claims, but claim 5 is not in issïîe. 
Claims 1 to 4, inclusive, read as follows: 

"1. In a devlce of the class described, the combiiiatlon with a pair of 
nieiubers coinpi-iwing a sheét-nietal sleeve havins a slotted end aiul Iii- 
troverted toiifrues, and a cap adapted to telesc-opioally receive the slotted 
ciid of said sleeve, said members having interengagiug parts adapted to au- 
toniatlcally Interlor-k with a snap. action wlien teleseoplcall.y applied to eadi 
otlier, and to be released by compression of said sleeve, of an insulating 
base for electrical flttings loosely Inelosed witliin said sleeve in engagement 
with said tongues, substantially as described. 

"2. In a device of the class described, the conibination vnth a base of 
insulatlng material having a perlpheral recess. and an incandescent lanip 
support niounted thereon, of an inclosing case therefor comprising In part a 
sbeet-nietal sleeve having a portion of its wall Introverted to occupy said 
base-recess, substantially as described. 

"S. In a device of the class described, the combinatlon with a base of in- 
sulatlng material having a periiAeral recess, and a serew-soeket fl.\;edly 
mounted thereon. of an inclosing case therefor comprising in part a slieet- 
metal sleeve having a portion of its wall introverted to occupy said base- 
recess and prevent a relative rotative movenient between said sleeve, base 
and Kocket, substantially as described. 

"4. In a device of the class described, and In combinatlon a pair of mem- 
bers comprising a sheet-metal sleeve having a slotted end, and a sheet- 
metal cap adapted to telescopically receive the slotted end of said sleeve, 
one of ' said members being provided with a recess, and the other having a 
correspondingly located transverse slit and the wall on one side thereof dls- 
placed to form a pro.iectlon beveled or incllned toward said recessed niember 
and termlnating abruptly at said slit, whereby said members are adapted to 
autoniatically interlock with a snap action when telescopically applied to 
each other, and to be released by manual compression of said slotted sleeve, 
substantially as described." 

Claim 1 calls for a pair of members comprising (1) a sheet-metal 
sleeve having a slotted end and introzierted tongues, and (2) a cap 
adapted to telescopically receive the slotted end of said sleeve, said 
members having interengaging parts adapted to automatically inter- 
lock with a snap action when telescopically applied to each other, and 
to be released by compression of said sleeve ; also in combination an 
insulating base for electrical fittings loosely inelosed witbin said sleeve. 
in engagement with said tongues, ail substantially as described. 

Claim 2 calls for (1) a base of insulating material having a pe- 
ripheral recess, (2) an incandescent lamp support mounted thereon, 
and (3) an inclosing case therefor comprising, in part, a sheet métal 
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sleeve having a portion of its wall introverted to occupy said base- 
recess, ail substantially as described. 

Claim 3 calls for (1) the same base as claim 1, (2) a screw-socket 
fixedly mounted thereon, and (3) an inclosing case therefor comprising 
in part a sheet-metal sleeve having. a portion of its wall introverted to 
occupy said peripheral recess of the base and prevent a relative ro- 
tative movement between said sleeve, base, and socket, ail substantially 
as described. 

Claim 4 calls for (1) a pair of members comprising a sheet-metal 
sleeve having a slotted end and a sheet-metal cap to telescopically re- 
ceive the slotted end of said sleeve, one of said members being pro- 
vided with a recess, and the other having a correspondingly located 
transverse slit and the wall on one side thereof displaced to form a 
projection beveled or inclined toward said recessed member and ter- 
minating abruptly at said slit, whereby said members are adapted to 
automatically interlock with a snap action when telescopically applied 
to each other and to be released by manual compression of said slotted 
sleeve, ail substantially as described. 

In claim 1 the sheet-metal sleeve has "a slotted end and introverted 
tangues," while in claim 4 nothing is said about "introverted tongues." 
The introverted tongues on the sleeve are adapted to engage with the 
recess in the inclosed porcelain tiody, and the insulating base is loosely 
inclosed within the sleeve i» engagement with said tongues. This en- 
gagement is "to prevent rotative movement" between the sleeve and 
base, the latter being contained within the sleeve ; that is, supported 
and kept in position especially when the lamp is being inserted in or 
removed f rom such base, or the screw-socket fixedly connected to such 
base. This applies to the keyless sockets as the key in the key sockets 
is connected to the base and as matter of course supports and keeps the 
base in position and efifectually prevents rotation. The claims, calling 
for introverted portions of the wall of the sleeve member in combina- 
tion with a base of insulating material having a peripheral recess, fur- 
nish a construction where, in telescopically assembling the parts, one 
movement or motion inserts the projections or introverted portions 
into the recesses in the base and by a push and a snap action locks the 
whole securely together. For the locking means by snap action we 
hâve a simple device. In the key socket the sleeve has a slot to receive 
the key, and as the base is loosely seated in the sleeve the sleeve wall 
near this slot may be pressed inwardly a sufficient distance to accom- 
plish the purpose about to be described, or the base at that point may 
be eut away. In the keyless socket there is a perpendicular slot in the 
wall of the sleeve to make it compressible. Near the upper or inner 
end of the sleeve and at two points substantially opposite each other 
a slit or eut is made in the métal of the sleeve, and above the slit the 
métal is pushed outwardly in such a manner as to form a sloping pro- 
jection of métal. Thèse projections hâve a clean-cut lower edge — ■ 
métal eut. They are intégral with the wall of the sleeve, and form a 
part of it. In effect they are the bolts of the lock, used to lock the cap 
to the sleeve by a snap action. In the cap member are two half-moon 
cuts through the walls of the cap, a little distance above the lower 
edge of the cap member and located to engage with the projections 
204 F.— 6 
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described. The base of each half-moon aperture is clean-cut, métal 
eut. To assemble and interlock the two members, tlie sleeve member 
and the cap member, the sleeve is slightly compressed and inserted in 
the cap, and the projections on the sleeve, as the two are pushed to- 
gether, enter and at once engage with the half-moon apertures in the 
cap. The two cut-metal edges engage. The two members cannot be 
separated without compressing by force the upper edge of the sleeve 
just below one of such projections. Such compression, so to speak, 
pushes back the boit, disengages it from its socket, and the cap may 
be removed. 

Patent No. 916,812, 

I think it well at this point to take up the patent No. 916,812, in- 
fringement of which is alleged in the second suit referred to. It can- 
tains 14 clainis, six of which are in issue, viz., 1, 2, 3, 8, 13, and 14. 
Thèse claims read as foUows: 

"1. In a device of the class described and in couiliiiifition, a pair of tnbular, 
slieet-metal inenibers, one adapted to telescopically l'eceive tlie otlier, having 
jnutually abutting cut-iuetal edges on the res])ective members to preveut 
relative rotative niovement, and antoniatically interlocking nieans for pre- 
ventlng a teleseopie niovement of séparation of one member from the otlier ; 
said means permittlng, without manipulation tliereof, tlie teleseopie applica- 
tion of the members to each other. 

"2. In a device of the class described and in combination, a pair of In- 
terlocking, tubular, sheet-metal members, one adapted to telescopically re- 
ceive the other, having mutually abutting cnt-metal edges on the respective 
members to prevent a teleseopie niovement of séparation of one member from 
the other when interlocked, and having other interengaging means for pre- 
ventlng a relative rotative niovement of the interlocked members. 

"3. In a device of the class described and in combination, a pair of tubular 
sheet-metal members, one adajited to telescopically receive the other, having 
mutually abutting cut-metal edges ou the respecti^-e members to jirevent rela- 
tive rotative movement, and mutually abutting cut-metal edges on the re- 
spective members to prevent a teleseopie movement of séparation of one 
member trom the other. 

"8. In an Incandescent electric lamp socket, the combination with the cap 
provided with an aperture in its eud-wall and havnig its body slitted and 
portions thereof adjacent to the slits introverted on the side opposite said 
end-wall, of a washer of Insulating inaterial having a continuous circular 
periphery secured within said cap between the end-wall thereof and the cut- 
edges of said introverted portions. 

"13. In a device of the class described and In combination, a pair of auto- 
matically iuterlocking tubular sheet-metal members, one adapted to tel- 
escopically receive the other, having mutually abutting cut-metal edges on 
the respective members to prevent relative rotative movenjent, and mutually 
abutting cut-metal edges on the respective members to prevent a teleseopie 
movement of séparation of one member from the other. 

"14. In a device of the class described and in combination, a pair of mem- 
bers comprising a compressible sheet-metal sleeve, and a cap adapted to 
telescopically receive the slotted end of said sleeve, said sleeve and cap hav- 
ing interengaging portions adapted, when brought into Une with each other, 
to automatically interlock with a snap-action when the sleeve and cap are 
telescopically applied to each other, one of said members being provided 
with a pair of longitudinal slits and having the métal between said slits dis- 
placed to one side of the body of the member, the other of said members 
being provided with a cut-away portion adapted to receive said displaced 
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portion to preveut rotative movement of one meiuber upon the otlier wlien 
sald members hâve been interlocked by telescopic application o£ one member 
to the other." 

Practically speaking, ail thèse daims in issue, except daim 8, relate 
to the same means for interlocking a cap member with a sleeve mem- 
ber carrying, a base which has been roughly described in connection 
with patent No. 743,206 ; but we hâve an added élément, viz. : 

"Mutually abutting cut-metal edges on the respective members to prevent 
relative rotative movement," or "other interengaging means for preventlng 
a relative rotative movement of the interlocking members." 

Possibly daim 14 of this patent, in this connection, may be most 
important. Claim 14 calls, in combination, for a pair of members 
comprising (1) a compressible sheet-metal sleeve; (2) a cap adapted 
to telescopically receive the slotted end of said sleeve ; (3) said sleeve 
and cap having interengaging portions adapted, when brought into 
line vi^ith each other, to automatically interlock with a snap-action 
when the sleeve and cap are telescopically applied to each other ; (4) 
one of said members being provided with a pair of longitudinal slits 
and having the métal between said shts displaced to one side of the 
body of the member, that is, pressed outwardly to form a projecting 
portion with cut-metal edges ; (5) the other of said members being 
provided with a cut-away portion adapted to receive said displaced 
portion to prevent rotative movement of one member upon the other 
when said members hâve been interlocked by telescopic action of one 
member to the other. 

In addition to interlocking means by snap-action, the interlocking 
means being intégral with and forming a part of the two members (cap 
and sleeve), as found in patent No. 743,206, to maintain telescopic 
union, we hâve hère interlocking means by snap-action, the interlock- 
ing means being intégral with and forming a part of the said two 
members, to absolutely prevent rotation of the one member on the 
other and their possible disengagement as a resuit. 

It cannot, under the évidence in thèse cases, be successfully disputed 
that thèse structures hâve largely displaced those of the prior art. 
They présent new and novel features in this art, hâve proved a com- 
mercial success, and are less expensive in construction and also safer. 
They are easier of assembling. Substantially ail the sockets now on 
the market hâve the snap-shell construction, and the évidence estab- 
lishes that at least 85 per cent, of such sockets are made by the Web- 
ers and their licensees. 

Date of Invention, No. 743,206, 
As early as January 1, 1898, Weber had this invention completed 
and embodied in a practical form. He had also successfully tested 
and demonstrated it in connection with an inserted lamp. This is 
demonstrated by testimony, books, and physical exhibits. The time 
intervening between the completion of the invention and the filing of 
the application for a patent therefor is satisfactorily accounted for. 
I do not deem it necessary to go into the évidence on thèse subjects. 
There was no abandonment. 
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It is contended that patent No. 743,206, discloses no invention in 
view of the prior art, and that Fowler, No. 659,061, of October 2, 
1900 (electric lamp), Bray, No. 170,703, of December 7, 1875 (paint 
can), Oetting, No. 642,825, of Febniary 6, 1900 (sockets for incandes 
cent electric lamps), and Kenny, British patent. No. 10,429, of May 
15, 1896 (holder for electric glow lamps), anticipate. Weber in inven- 
tion antedates (both issue and application dates) the Fowler patent, 
both of Kenney's United States patents, No. 712,685 and No. 712,686, 
of November 4, 1902 (sockets for incandescent lamps), the Oetting 
patent, and the Paiste patent. No. 696,261, of March 25, 1902 (incan- 
descent lamp socket). The Bray patent of December 7, 1875, and 
the Kenny British patent, of May 15, 1896, were part of the prior art 
when Weber made his invention. The others referred to were not. 
Weber's application was filed December 10, 1902. The Fowler patent 
was issued October 2, 1900, the Bray patent December 7, 1875, the 
Oetting patent February 6, 1900, and the Kenny British patent May 
15, 1896, more than two years prior to December 10, 1902. 

The Kenny British patent shows that it was not new to slit sheet 
métal and form tongues by cutting ont portions of the métal. Thèse 
tongues could be bent outwardly or inwardly. Parts of same could be 
bent so as to form hollows in which a lamp shade could rest. Says 
the patent: 

"By my improvement I form tlie linlder in one pièce, iforming tlie outside 
of same witli an even surface. In order to attach a shade to my improved 
holder, I stamp or form in one pièce in any eonvenient manner a tube or ring 
consisting of a nuniber of spring tongues. Tlie parts of the spring tongues 
which engage witli the shade are bent inwards to form a séries of hollows 
in which the shade top rests. The opening in the top of the shade may be 
easily passed over the said spring tongues, and on forcing the said tube over 
the lamp holder (with sniooth surface) the spring tongues are expanded radi- 
ally (forced outwardly) and grip the holder and shade, firmly securing the 
latter in position." 

I find nothing in this patent that could hâve suggested the combi- 
nation of the Weber patents or the mode and manner of forming the 
interlocking means employed by the inventor. 

The Bray patent is for a "paint can," and the "invention relates to 
a self-sealing can." So far as applicable hère, it provides in claim 2 
for— 

"a can-cover provlded with two or more spring-catches, d', fornied by cutting 
two or more openings throngh the vertical thuige of the cover, and bending 
tlie upper edges of the stock below said openings iuward, as set forth, in com- 
bination with a can having two or more recesses, c e, fornied in its vertical 
(ides, and adapted to engage with said spring-catches to lock the cover on, 
substantially as described." 

This provides, as more particularly described in the spécifications, 
for locking the can-cover to the body of the can. It is done in the 
following manner: Tvi'o or more indentations are made in the can- 
body near its top, of course, "without cutting," which upset or stretch 
the métal and form vi'hat the claim calls "recesses." There is no cut- 
metal edge hère. Two or more openings, to correspond with the re- 
cesses, are eut in the flange of the can-cover and the portion of the 
can-body immediately below the eut is pushed and bent inwardly. 
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When the cover is pushed down on the can, the cover telescopically 
receiving the upper part of the can-body, the inwardly bent portions 
enter the recesses. As the cover is pushed down, thèse "catches" or 
bent-in portions are pushed out until they reach the recesses, when 
they spring back into position and enter the recesses. This device for 
holding the can-cover to the can is more frictional than otherwise. 
We hâve no cut-metal edge engaging another cut-metal edge for any 
purpose, and the patentée states that the cover is disengaged from 
the can by giving the former — 

"a partial rotation, so as to remove the catches d' from the recesses 2, when 
the cover may be removed wlthout hlndrance." 

Such a locking device transferred to the lamp sockets would be 
whoUy ineffectuai and inoperative for the uses of Weber. But I am 
of the opinion that the art of paint-can construction, or can construc- 
tion in gênerai, is not an art at ail analogous to that of incandescent 
electric lamp socket construction. While an inventer in the latter art 
is presumed to know what has been done before in that art, he is not 
required or presumed to be familiar with can construction of any sort, 
especially those designed for some spécial use. One of the main and 
controlling ideas of thèse Weber patents is that the unlocking of the 
parts is done, not by a rotation of either of the parts, but by, so to 
speak, an unbolting process ; that is, by pressing the boit back out of 
its socket and then pulling the sleeve away from the cap. This pro- 
cess in the Weber patent has been described heretofore and need not 
be repeated. 

[ 1 ] When a desired resuit is sought by those working in the art and 
skilled therein, but not obtained for lack of efficient means, which 
such persons are unable to devise, and another comes into the field 
and by some seemingly simple change and adaptation of an old means 
or élément in a combination of éléments to the doing of the work is 
able to do the desired work, accomplish the desired resuit, a new re- 
suit, or a better resuit, by such new means operating differently from 
anything known in that art, or an analogous art, and such device 
proves commercially successful, and largely displaces ail others, and is 
more efficient and just as durable, or even more durable, and is less 
costly in construction, do we hâve invention, or do we not ? The elec- 
trical art is not old. The construction of electrical appliances is in 
its youth. True, Weber did not startle the electrical world, or make a 
daring plunge into the unknown ; but he did conceive and make an im- 
proved and a safer and a less expensive incandescent electric lamp sock- 
et, which, on its merits, has gone into gênerai use and substantially mo- 
nopolized the trade. AU this is persuasive évidence of invention. He 
"added something of value to the sum of human knowledge," he 
"made the world's work easier, cheaper, and safer," and "a return to 
the prior art would be a retrogression." The device has achieved un- 
disputed success, and accomplishes a resuit not obtained before in this 
important field. The device is new, useful, and in large demand. 
Theref ore the device is patentable, and there was invention. O'Rourke 
Eng. Co. V. McMullen (C. C. A. 2d Circuit) 160 Fed. 9i3, 88 C. C. 
A. 115. 



86 204 FEDERAL EEPOKTER 

September 16, 1899, when Oetting filed his application for his pat- 
ent, No. 642,825, dated February 6, 1900, Weber had aiready made 
his invention. The Oetting patent was not a part of the prior art, 
but was cited in the Patent Office, having been granted when Weber 
filed his application for patent No. 743,206. Weber then differen- 
tiated Oetting, and it is now claimed that Weber is precluded from 
having his patent so construed as to cover the device of the Oetting 
patent. The Oetting patent has a cap and a shell and an inclosed base. 
What is spoken of in Weber as a "sleeve," generally speaking, is 
spoken of in Oetting as — ■ 

"sheet-metal socket s * * * provided with t)ie body portion 5, which Is 
circulai' In cross-section and lias at the open end -î', opposite tlie globe 2, a 
.séries of spring catches 6. Thèse sprln? catches are fornied hy cutting length- 
wise (perpendicular cuts) iuto the métal of the liody portion 5 of the socket 
a sufflcient distance from the opeu end 5', as at 8, and then bending doivn 
the end of the métal hetween tlie cuts 8 to forni the tlanges or lips 9 of the 
catches 6." 

If desired, thèse lips of métal can be reinforced or bent outwardly 
from thé face of the body portion of the socket, so as to project there- 
from slightly. That is, we hâve two perpendicular slits in the upper 
end of the socket, and the métal between the slits is bent over out- 
wardly, so as to form the catches designed to engage the cap. If this 
bent-over portion is bent outwardly, more force must be applied both 
in engaging and in disengaging the socket and cap. The flange of 
the cap which fits over the upper end of the body portion of the socket 
has openings or slots formed or eut therein to correspond with the 
catches in the socket, just described. Thèse cuts or slots are at right 
angles to the cuts in the body portion of the socket. That is, horizon- 
tal slots or boit sockets are eut out of the cap at appropriate points to 
receive the catches before described. The cap and socket are engaged 
or assembled as foUows; The catches are and must be pressed in by 
hand and manually held until the cap is fitted over the body portion 
of the socket, and until the socket is pushed far enough into the cap 
to engage and hold back the catches. This is a somewhat difficult 
thing to do. When this has been donc, the socket is pushed into the 
cap, or the cap onto the socket, until the catch on the socket enters the 
slot in the cap. To disengage or remove the socket from the cap, the 
operator must push back thèse catches with his fingers, or some instru- 
ment, so as to entirely disengage one or more from the slots — a difficult 
opération. To show the wide dissimilarity of Oetting from Weber, 
as well as the vast superiority of Weber over Oetting, I quote from 
the Oetting spécifications: 

"The use and opération of my Improved socket for incandescent electrie 
lanips is as foUows : After the globe 2 has been inserted wlthin the socket S 
of the lanip 1, which contaius the device for holding Ihe wlres and the other 
parts for operating the lamp 1, and it is desired to place the cap ^, euclrcling 
the wires, onto the body portion 5 of the socket 3, ail that is necessary is 
to insert the open end 5', on the body portion 5 of the socket 3 wlthin the 
flange 4' of the cap Jf and bring the slots Jl in sairt flange 4' opposite the 
spring-catches 6". The operator can then force inward the catches (S by 
pressing with his Angers on the bent portions 10 thereof, when the flange y 
on the cap ^ can be slipped or pushed farther onto the body portion 5 of the 
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socket 3, which will allow the lips 9 on the catches 6 to spring into the slots 
11 on the flangè 4' of the cap ^ and secure said cap Jf on the said body por- 
tion 5 of said soclvet. 

"In case it is desired to remove the cap /; for any purpose, ail that ia neces- 
sary is for the operator to press with his tingers agaiust the catches 6, which 
will cause said catches 6 to be forced Inwardly and free the lips 9 thereon 
from the slots 11 in the flange Jf' of the cap Jf, when the cap 4 can be re- 
inoved from the body portion 5 of the socket 3 and so allow the catches 6 to 
wpriiig back to their normal positions. The slots 11 in the flange i' of the 
cap 4 are ma de slightly longer than the lips 9 on the catches 6, in order 
to give siifflcient play for the lips 9 therein, and when the outwardly-bent 
portions 10 on said catches 6 are used they act to enable the operator to 
press the catches iuward more easily and quickly." 

In Weber neither in assembling nor disassembling is any finger, 
digital, or instrumental manipulation of the spring catches themselves 
required. The cap and socket of Oettingare not "adapted to auto- 
matically interlock with a snap action when telescopically applied to 
each other," in the sensé of or within the meaning of the Weber pat- 
ent, where we hâve no spring catches and no manipulation thereof 
whatever. The catches, beveled projections, move with the walls of 
the socket, not independently of them, as in Oetting. The body of the 
socket is slightly inserted in the cap and the two are pushed together; 
the flange of the cap riding over the projections or catches (not spring 
catches) of the socket until the two parts automatically engage with a 
snap action. 

The contention of the défendant on this branch of the case seems to 
be that, while the Patent Office did not regard either Oetting or Kenny 
as an anticipation, it did consider that there was no invention in Weber 
in view of those patents, unless Weber was restricted to the spécifie 
forms of interlocking projections disclosed by him. After referring to 
the amendments made by Weber, the conclusion of défendant seems to 
be that, limiting Weber to the spécifie forms described, the défendant 
does not infringe. 

Defendant's Structure. 

The défendant bas the sleeve and the cap, and the base of insulating 
material seated in the sleeve, which is compressible on such base ; that 
is, the base is so formed that the sleeve may be easily compressed by 
thumb or finger pressure to release the lock — disengage the boit or 
projection. The défendant bas no projection outwardly or inwardly 
on the sleeve member. It has transferred this feature to the cap. It 
has transferred the recess or boit socket to the sleeve. But claim 1 of 
patent No. 743,206 says : 

"Said menibers haviug iuterengagiug parts adapted to interlock with a 
snap action," etc. 

And claim 4 says : 

"One of said meniliers belng provided with a recess and the other having 
a correspondingly-located transverse slit and the wall on one side thereof 
dlsplaced to form a projection l)eveled or incllned tovard said rccvssed mem- 
yor and terminating abruptly at said slit, wliereby," etc. 

It is immaterial, so far as infringement is concerned, which member 
is recessed and which has the projection ; and it is equally immaterial 
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whether the walI on one side of the transverse slit is displaced out- 
wardly or inwardly, provided it be inclined or beveled toward the re- 
cessed member and terminale abruptly. Defendant's device or socket 
complète bas : (A) A pair of members, comprising (1) a sheet-metal 
sleeve having a slotted end, and (2) a sheet-metal cap adapted to 
telescopically receive the slotted end of said sleeve. (B) One of such 
members in defendant's device, the sleeve, is provided with a recess^ 
two recesses, in f act, as the recess of the same shape as that shown in 
complainant's device is divided by a bridge of métal (métal not eut 
ont) for a purpose to be described. But this recess or thèse recesses 
hâve the cut-metal edge adapted to engage with the boit or projection 
of the other member at its cut-metal edge, or one of its cut-metal edg- 
es ; there being two bolts or projections, separated b}^ a slit or opening 
made to receive the said bridge of métal on the other member. (C) 
This other member bas "a correspondingly-located transverse slit — 
four slits, in fact, two perpendicular and two horizontal, so that a por- 
tion of the métal is eut out of the flange of the cap to form the open- 
ing which receives the métal bridge spoken of when the members are 
assembled. (D) The wall of this cap member on each side of this 
opening, formed by the cut-out portion, is displaced by being pressed 
inwardly to form a projection on each side of such opening, and does 
form such projections — projecting inwardly to engage with the open- 
ings or recesses in the walls of the sleeve (other member) when tele- 
scopically assembled. (E) Thèse projections, as we look at the cap 
from the outside and from beneath the projections, are actually in- 
clined tozvard said recessed member, the inclosed sleeve, and terminale 
abruptly at the slit. Looking at thèse projections from the interior of 
the cap, each terminâtes abruptly at the slit, or slits, in fact, and each 
projection, each of them, is beveled or inclined toward said inclosed 
recessed member. The resuit is that, when the end of the recessed 
sleeve is inserted in the open end of the cap and the two members are 
pushed together, the bridge (described) enters between the two projec- 
tions on the interior face of the cap, and as cut-metal edge meets cut- 
metal edge rotation of the one member on the other is impossible. 

As the members by a push are forced together, the outer face of the 
sleeve above the recess rides up the slope or beveled face of the pro- 
jections on the inner face of the cap; the wall of the sleeve being grad- 
ually forced inward until the projections suddenly drop into the re- 
cesses of the sleeve with a snap-action, the wall of the sleeve suddenly 
resuming its normal position. The cut-metal edge of the transverse 
slit in the sleeve now engages the cut-metal edge of the transverse slit 
in the cap, or rather the edge of the projection which terminâtes ab- 
ruptly at such slit. To disengage and remove the cap, the wall of the 
sleeve near the look is pushed inwardly and away from the flange of 
the cap which carries the projections; that is, the recess or socket for 
the bolts of the lock are pushed away. from the boit, instead of the boit 
being withdrawn from the recess or boit socket. With some ingenuity 
the maker of the defendant's device bas combined at substantially one 
point of the socket (spoken of as an assembled whole) the transverse 
and perpendicular cuts or slits and projections of complainant's device. 
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But everything shown and described and claimed by the complainant 
is found in defendant's device, and in its combination, operating in 
substantially the same way to produce the same resuit. There are 
changes in form and location, but that is ail. Thç two déviées work 
in obédience to the same laws and on the same principle. It seems to 
me that défendantes expert substantially admits the présence in de- 
fendant's socket of each and every élément of complainant's two pat- 
ents in suit, operating in substantially the same way to produce the 
same resuit. 

Défendant has not followed or copied Kenny or Oetting, but has 
followed and copied substantially the two patents in suit. Above I 
hâve described the exhibit "Complainant's Exhibit, Defendant's Key 
Socket." In substance I hâve also described the exhibit, "Complain- 
ant's Exhibit, Defendant's Keyless Socket." The exhibit, "Defend- 
ant's Exhibit, Defendant's Keyless Socket," is a somewhat différent 
structure. Hère we hâve cap and sleeve and inclosed base, with a 
cut-out portion in the sleeve to make it compressible. The recesses of 
peculiar shape forming part of the interlocking means are in the flange 
of the cap, instead of in the sleeve. A recess is eut perpendicularly in 
the base to receive an inwardly turned portion of the wall of the 
sleeve, eut for the purpose, and the function of this projection is to 
prevent the turning of the shell about the base. The recesses referred 
to are eut in the shape of a flaring dish, the cuts on each side of the 
opening being, for about two-thirds the distance from base to top, at an 
angle of some 45 degrees and then perpendicular. The base eut or 
slit is transverse. The top slit, starting at one side, runs for a dis- 
tance parallel to the base slit, then downward towards and to the 
center on the same angle with the sloping side, then upward and out- 
ward on the same angle as the slope of the other side to the surface 
line and then out to the side. 

Hère we hâve a cut-out opening or aperture in the flange of the cap 
with no less than nine sides, so to speak; that is, two top slits, one 
bottom slit, and five side slits. To an extent corresponding slits are 
made in the walls of the sleeve near its top, and the métal, so far as 
released by thèse cuts, is forced outwardly, forming a dish-shaped 
projection with cut-metal edges, which, when the cap and sleeve are 
telescopically assembled, coact or engage, cut-metal edge to cut-metal 
edge, with the recessed eut, and efïectually prevent the rotation of the 
cap on the sleeve, or rotation of the sleeve within the cap, and also 
the removal of the cap from the sleeve until the wall of the sleeve is 
pressed inwardly to disengage this projection from the recess. This 
projection is also beveled or inclined towards said recessed member. 
Hère are the same éléments, in the same combination, operating in 
substantially the same way, and in obédience to the same laws, to pro- 
duce the same results as are called for by complainant's patents. I 
cannot escape the suspicion, if not conclusion, that this was a studied 
attempt to copy, but still évade the letter of, the applicable claims of 
the patents in suit. 

Dr. Hering, defendant's expert, seems to contend that the fourth 
claim of Weber was only allowable and allowed only when the words 
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"transverse slit and the wall on one side thereof displaced to form a 
projection" were inserted. He then says, in substance, that : 

"Defendant's structure shows a T-shaped opeuing eut in the wall of the 
flaiige of the cap audthe walls adjoiniug this opeiiiiig formed into, iwt oiic, 
but ttvo projections, beveled or iuclliied towards the recessed meinber, suid 
eaoh terminatiug abruptly in two différent sides." 

Assume this to be so; has défendant escaped inf ringement ? He 
bas used the spirit of complainant's invention; its principle and its 
éléments ail operating in the same way to produce the same resuit. 
Weber is not limited in the number of his projections, and if the pro- 
jection is formed by making a transverse slit and displacing the métal 
of the wall on one side thereof, such projection being beveled or in- 
clined towards the recessed member and terminating abruptly at the 
slit, can défendant escape infringement by meeting the transverse slit 
with a perpendicular slit, and displacing the wall on one side of each 
slit at the angle thus formed, so as to form a projection ; such pro- 
jection being beveled or inclined toward the recessed member in tivo 
directions, and then forming another similar projection in the other 
angle of the T-shaped eut or slits? I think not. It may be an im- 
provement, and it may not be; but infringement is not avoided by 
mère change of form or location, or by merely adding something, 
without changing the mode of opération or resuit. 

The functions of the slits, displacements, projections, and recesses 
are the same as in complainant's claims. The head of the T in "De- 
fendant's Keyless Socket" is a transverse slit, and the wall on the 
lower side thereof is displaced inwardly to form a projection, which is 
beveled or inclined towards the recessed member, and it terminâtes 
abruptly at the slit. By cutting out a portion of the métal below the 
slit forming the head of the T and forming a stem (open or cut-out 
stem) the inward projection is divided into two. The purpose of this 
is obvious, on looking at the quadrant-shaped openings or recesses in 
the sleeve, made quadrant-shaped instead of semilunar by leaving the 
métal bridge or rib, and which rib engages the cut-metal edges formed 
by dividing the projection. By dividing the projection, this bridge is 
given a function. The cut-out portion, which divides the projection, is 
the équivalent of a similar cut-out portion found in complainant's ex- 
hibit, "Complainant's Socket No. 2," to the left of the semilunar open- 
ing, and the bridge or rib is the équivalent of the slitted and displaced 
portion just below in the wall of the sleeve. The openings in the 
sleeve wall hâve no added or new function, and the projections per- 
forni the old function. The cut-out portion of the projection forrns 
an opening, and the bridge across the opening or recess in the sleeve 
has a function, viz. : It engages with the opening in the flange of 
the cap and which divides the élévation. 

If défendant intends to make a point on the mère form of com- 
plainant's device, including slits and recesses and élévations, it is suf- 
ficient to say that the allowed claims of the patents in suit are not 
confined to any particular form, except in the particulars mentioned, 
and so far as limited the défendant has substantially copied. 

The claims calling for the introverted parts of the wall of the sleeve 
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to engaged with the base are attacked, as is the claim for means to hold 
the washer of insulating material in the cap (nember, being claim 8 
of patent No. 916,812. When we consider the importance of this 
washer of insulating material, and its position in the cap, and the ne- 
cessity for noncumbersome and efficient means for holding it in place, 
combined with ease and speed in placing it in position, I am of the 
opinion that claim 8 discloses invention and is valid. The défendant 
has copied this feature exactly. This and inf ringement by others and 
commercial success and the fact that it had not been donc before in 
this manner indicate more than the skill of the mechanic. While an 
introverted tongue of métal eut from the walls of the inclosing case 
and engaging with a recess in the wall of the base of insulating mate- 
rial may not disclose a high order of invention, still I think, in view of 
the prior art, that thèse claims are valid. The Fowler patent. No. 
659,061, dated October 2, 1900, and applied for October 26, 1898, 
shows "the base of the (a) lamp consisting of a cylindrical or other 
shaped shell and having located therein the slots or openîngs F" (cut- 
out portions), two in number and located opposite each other; also 
a collar with tongues eut therein at such points that they will be exact- 
ly opposite or align with the slots or openings when the collar carrying 
the lamp globe is slipped within the shell. The collar is then fastened 
to the shell by bending over the tongues into the slots. Thèse tongues 
may be made long enough so that they may be bent a second time and 
"clinched upon the base." The patent says : 

"The base E being slipped upon the collar D so that the tongues G- wlll 
allgn with the openings F, said tongues being then deflected by means of a 
suitable iinplement J, so that," etc. 

The Paiste patent, No. 696,261, shows the cap and sleeve held to- 
gether by means of screws, a concededly insecure fastening, and thèse 
screws project into slots in the insulating lining or bushing, and the 
old bayonet joint. Thèse screws enter far enough to enter recesses 
in the procelain body, so as to maintain the whole in a iixed position ; 
that is, prevent rotation. 

I mention thèse things to show that they bave been considered with 
other devices not mentioned, and also to show the cumbersome, ex- 
pensive, insecure, and unhandy condition of this art prior to the Web- 
er invention. I do not think it inapt to say that Weber revolutionized 
this art. Ail thèse things are used in combination, and to complète 
and make useful and effective and efficient one whole — an incandescent 
electric lamp socket. Ail thèse devices coact to one end and purpose — 
the production of electric light. They are assembled and used as one 
whole to produce a given resuit, and I see no merit in the contention 
that we bave an aggregation and not a combination. The insulating 
base, the sleeve, the cap, and means mentioned for effectively permit- 
ting them to be assembled and held together when in actual use and dis- 
assembled for varions purposes, ail go together as one device, and 
must be considered as one whole. 

Much was said on the argument and considérable discussion is found 
in the proofs as to the construction and meaning of the words "sup- 
ported within the sleeve" and "to assist in supporting the same within 
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the sleeve," found in the spécifications of patent No, 743,206. I do 
not find the words or their équivalent in the claims. The patent says : 

"If dosii-ed, tlie loosely-flttlns insiilatiiig base 3 may be supported within 
the sleeve by means ot o]ie or more toiigues 15, foriued by slittlng and beud- 
iiJS iuwardly portions of tlie sleeve- wall adapted to engage sald base, which 
iiiay be providod witli a groove or recess 16, adapted to receive the several 
toiigues. 

"In Flg. 3 I hâve shown a keyless socket, the sleeve 17 being provlded 
with no slot for a key, but with a iiarrow slot 18, adapted to render the iiiner 
end of the sleeve compressible. The cap 19 is iirovided with iuward projec- 
tions 20, inclined iuwardly toward and terniinating abruptly at their innei 
ends, whereat the shell is slitted, and adapted to enter apertures 21, formel 
in the sleeve by cutting and iutroverting portions thereof to form tongues 22 
which enter grooves or reeesses 23 in tlie iiiclosed loosely-fltting insulating 
base 3} to asslst in supporting the saine withiii the sleeve and to prevent ro- 
tative movement between said sleeve and base wlieii a lanip is being Inserted 
in or removed from the screw-socket 25, iixedly connected to said base." 

I can see but one meaning to be given the words ciuoted, and that is 
that, as the insulating base is "loosely inclosed" in said sleeve, it would 
be important to prevent the rotation of the sleeve about the insulating 
base, and also the tipping and rattling of such base within the casing 
or sleeve and cap. Provide the base with a groove, slit and bend iu- 
wardly portions of the sleeve wall into engagement with the groove, 
and you hâve effectually accomplished both objects. I think the effort 
to give thèse words any other meaning far-fetched and imaginative. 
Owing to the shape of the sleeve, its construction, no other support 
is or can be required. It cannot drop out unless the cap is removed, 
and when this is done it is for the purpose of getting at and removing 
the base. You may bave a support for a barn by building a vi'all un- 
der it or placing posts on the earth underneath the sills. You may sup- 
port a tree by a wire attached to it and some neighboring object. You 
support transverse beams in a structure by walls or posts under them, 
and you support uprights by resting them on the sills, and also by 
means of braces reaching from sill to upright at a distance above, or 
by nailing boards across at right angles, and in other ways. Hère the 
main purpose of thèse introverted tongues was to prevent rotation, 
and then, incidentally and perhaps necessarily, to secure good results, 
prevent the tipping and rattling of the insulating base within the in- 
closing métal case, sleeve, and cap. 

In relation to patent No. 916,812, the défendant contends that there 
is no coaction whatever between the means described for preventing 
séparation of cap from sleeve and those for preventing relative ro- 
tative movement of cap and sleeve ; that each is a distinct and sepa- 
rate device. It also contends that, while the application for this pat- 
ent did recognize that the device which prevents rotation would pre- 
vent relative rotation of cap and sleeve, the intended function was the 
guiding function; that is, that the slot in the cap, coacting with the 
outwardly bent portion of the sleeve, would serve as a sure guide for 
the entrance of the projection with cut-metal edge into the semilunar 
opening in the cap. It does serve as such a guide, and hence for the 
eiïective working of the device as a whole the two openings in the 
cap and the two projections in the sleeve coact to produce a single 
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resuit. But in point of fact it does more than act as a guide, for it 
effectually prevents relative rotation and possible disengagement of the 
other interlocking means, and conséquent séparation of cap from 
sleeve, and hence ail thèse slits, openings, and projections act together, 
in unison and harmony, to securely and effectually interlock cap and 
sleeve. Without the guide device spoken of there is a quite sure in- 
terlocking against both telescopic movement of séparation and relative 
rotary movement; but both together make the device more safe and 
secure — ^more perfect and useful. And when Weber savif what thèse 
added slits, etc., would do, he was entitled to claim ail the benefits of 
his invention, ail that it would and does accomplish. No one can dé- 
fend against infringement on the ground the inventor did not at first 
comprehend, understand, and claim ail that his invention would ac- 
comphsh, provided he does claim it and secure his patent within the 
time limited by statute. Défendant concèdes that in writing his claims 
the patentées were within their rights, notwithstanding the long delay 
in the Patent Office. 

[2] On careful study of the patents and testimony, with many phys- 
ical exhibits, and the prior art, and a careful reading and considération 
of the able and voluminous briefs submitted, I arrive at the conclusion 
that the claims of the patents in issue are valid and infringed, and 
there will be decrees accordingly, with costs. 

As to the motion to consolidate, it seems to me little, if anything, 
will be gained by such action. The testimony was taken in both cases 
and has been printed. On appeal, but little can be omitted. The Cir- 
cuit Court of Appeals will, of course, hear both cases at the same 
time, if an appeal is taken, and regulate costs as justice demands. 



CONLEY V. TIIOSIAS. 

(District Court, W. D. Pennsylvania. March 7, 19ir,.) 

No. 130, in Equity. 

1. Patents (§ 327*) — Suit foe Infringement— Pkeviou8 Adjudication of 

Validity. 

Where a patent has been sustainetJ by an appellate court, its validity 
must be assumed by a subordinate court in a subséquent suit, unless the 
record contains new évidence which presumably would hâve produced a 
différent décision if it had been before the court in the prior suit. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 620-625; Dec. 
Dlg. § 327.*] 

2. Patents (§ 328*) — Validity and Infringement — Guide for Punciiing 

Presses. 

The Conley & Conley patent, No. 701,544, for a guide for punching 
presses, hcld not anticipated and valid, but not infringed by the machine 
of the Thomas patent, No. 908,818. 

In Equity. Suit by Thomas Conley against George P. Thomas, 
trading as the vStandard Bridge Tool Company. On final hearing. 
Decree for défendant. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Connolly Bros., of Washington, D. C, for complainant. 
Christy & Christy, of Pittsburgh, Pa., for défendant. 

YOUNG, District Judge. The complainant sets up in his bill that 
the patent No. 701,544, granted to Thomas and John R. Conley, 
dated June 3, 1902, and duly assigned to complainant, has been in- 
fringed by defendant's device made in conformity with patent No. 
908,818, granted to George P. Thomas and dated January 5, 1909. 
The défenses are invalidity of the Conley patent and noninfringe- 
ment. 

[1] The Conley patent was before the court in the case of Con- 
ley V. King Bridge Co. (C. C.) 175 Fed. 79, and upon appeal from 
that décision was in the United States Circuit Court of Appeals for 
the Third Circuit, 187 Fed. 137, 109 C. C. A. 412, where thè pat- 
ent was sustained, and we must therefore assume that the patent 
in suit was a valid patent, unless there appears in the évidence other 
patents or devices in pubHc use than those considered by the court 
in the King Bridge Case and which, if brought to the attention of 
the court, it is presumed would hâve resulted in a différent décision. 
The rule which governs us in considering this case as to the va- 
lidity of the patent is well laid down in Badische Anilin & Soda 
Fabrik v. A. Klipstein & Co. (C. C.) 125 Fed. 543, where the learned 
court says : 

"When a patent lias oiice been sustained by an appellate court, a subordl- 
nate court dealing with the same patent subsequently inquires, first, whetlier 
the second record contains anythlng not before the appellate court, and, if 
it flnds something new. inquires next whether the new matter is of such a 
character that it raay be fairly supposed that the appellate court would hâve 
reacjhed a différent conclusion had it heeu advised of its existence. The au- 
thority of its décision is not limited to the facts and défenses discussed in 
its opinion, but extend to ail that were before it in the record." 

[2] Not only are we bound by the décision in the King Bridge 
Case, but a careful considération of the opinion of Judge Cross in 
the District Court and of Judge Buffington in the Court of Appeals 
leads us irresistibly to one conclusion, and that is that the Conley 
patent is a vaUd patent for the device set out in its claims, and that 
no patent and no device testified to in that case contains the original 
and novel features of that patent. The novel features of that patent 
were, as stated in claims 1, 3, and 4, which by the admission of coun- 
sel are the only claims involved in this suit, as foUows : 

"1. The combination with a puncli or drill press, of a carriage, a recipro- 
cating rod mounted on said carriage, and a séries of separately adjustable 
stops adapted to contact with said rod and stop the carriage at predeter- 
mined points." 

"3. The combination with a punch or drill press, of a carriage, means for 
holding work in position on said carriage, a séries of separately adjustable 
stops, for stopping said carriage at predeterinined points, and a manually- 
operable detent carried ou the carriage and adapted to çngage with said 
stops. * * * 

"4. The combination with a press and a movable carriage of a guide for 
stopping said carriage cousisting of a rail or rod provlded with adjustable 
stops and adapted to stop the movement of the carriage at predetermined in- 
tervais." 
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The novel features of thèse daims can perhaps be better under- 
stood by considering the testimony of F. L. O. Wadsworth, where 
on pages 27, 29, and 31 of complainant's record he analyzes them 
as f ollows : 

"1. A combina tion with (1) a puucli or drill press of (2) a carriage, (3) a 
reciprocating rod niouuted on said carriage and (4) a séries of separately ad- 
justable stops adapted to contact wlth said rod and stop tlie carriage at pre- 
determined points." 

"3. The combination witli (1) a puneli or drill press of (2) a carriage, (3) 
means for holding work in position on said carriage, (4) a séries of separately 
adjustable stops for stopplng said carriage at predetermined points, and (5l 
a manually opérable detent carried on the carriage and adapted to engage 
with said stops. 

"4. The combination with (1) a press and (2) a movable carriage of (3) a 
guide for stopplng said carriage consisting of a rail or rod provided with ad- 
justable stops and adapted to stop the movenient of the carriage at prede- 
termined intervais." 

It will be observed, as said by Prof. Wadsworth (C. R. 29) : 

"In this claim (referring to claim 3) the parts set forth as éléments (1) (2) 
are the same as tliose referred to in the corresponding éléments of claim 1. 
ïhe thlrd élément comprises the parts whieli are indicated by the référence 
character E in the drawings and description of the Conley patent, thèse be- 
iug the parts which grip or clamp one end of the pièce of work and hold it 
in position in or on the carriage so that it will be drawn along with said 
carriage and stopped when the carriage stops. Elément (4) of claim 3 com- 
prises the same parts as are referred to in the correspondingly nunibered élé- 
ment of claim 1, to wit, the séries of reniovable and separately adjustable 
stop blocks O O, etc., which are set in advaiice at predetermined iutervals 
apart corresponding to the longitudinal intervais between the holes to be 
pmiched in the pièce of work which is held on the carriage by the means 
specified in élément (2) of this claim. Elément (5) of the claim now under 
considération Is the part which in Conley's illustrative emhodinient of his in- 
vention is indicated by the référence character I, this part belng 'manually 
opérable' through the médium of the handie J, which draws the flnger or stop 
bar / ont Of contact with the stop block for the purpose of allowing the car- 
riage and the work carried thereby to be moved forward the proper interval 
for the punching of the succeeding hole." 

Referring to claim 4 (C. R. 31) Prof. Wadsworth says: 

"In this claim éléments (1) and (2) are the same as the correspondingly 
luimbered éléments of the preceding claim. The thlrd élément comprises the 
jîarts which in Conley's illustrative embodunent of his invention are indi- 
cated by the référence characters F and (i O, etc. It will be observed that 
this claim does not speclfy or de.scribe any particular mechanism, by the co- 
opération of which with the blocks G, the carriage is stopped at the prede- 
termined intervais recpiired for the production or reproduction of the deslred 
séries of punch holes in the work." 

It will be seen that the vital éléments of thèse claims are a séries 
of separately adjustable stops for stopping the carriage at prede- 
termined points and a manually opérable detent carried on the car- 
riage and adapted to engage with the stops. 

Let us now examine the new matter in order to détermine whether 
or not, if it had been before the court, it is supposed that its déci- 
sion would hâve been difïerent. The following patents, publications, 
and machines alleged to hâve been in prior use hâve been set up 
by the défendant in his answer and amended answer, viz.: Défend- 



96 204 B^EDKKAL RErORÏEK 

aiit's Exhibit No. 4, Phœnix Coliimn Segment Machine (D. R. 417) ; 
defendant's photograph of Carnahan's machine, Exhibit No. 6 (D. 
R. 429-431); Defendant's Exhibit No. 8, détail Carnahan machine 
(D. R. 421) ; the Greenlee catalogue, 1892, Defendant's Exhibit No. 
11; Greenlee catalogue, 1895, Defendant's Exhibit No. 12; the 
Long & Allstatter catalogue, Defendant's Exhibit No. 29 — and the 
foUowing letters patent; Carnahan's patent, No. 651,233, of 1900 
(D. R. 421), Defendant's Exhibit No. 9; Greenlee patent, No. 283,- 
341, of 1883, Defendant's Exhibit No. 13 (D. R. 310); Greenlee 
patent, No. 418,978, of 1890, Defendant's Exhibit No. 14 (D. R. 
324) ; Bill patent, No. 39,209, of 1863, Defendant's Exhibit No. 23 
(D. R. 264) ; Carroll et al. patent, No. 164,673, of 1875, Defendant's 
Exhibit No. 24 (D. R. 268) : Harris patent, No. 494,140, of 1893, 
Defendant's Exhibit No. 26 (D. R. 348) ; Morgan patent, No. 173,- 
132, of 1876, Defendant's Exhibit No. 30 (D. R. 280); Morgan 
patent. No. 213,770, of 1879, Defendant's Exhibit No. 31 (D. R. 
284) ; Seller's patent. No. 236,096, of 1880, Defendant's Exhibit No. 
32 (D. R. 298) ; Crawford patent. No. 584,673, of 1897, Defendant's 
Exhibit No. 34 (D. R. 392) ; Van Wageman patent, No. 484,832, of 
1892, Defendant's Exhibit No. 37 (D. R. 336); Henderson patent, 
No. 524,203, of 1894, Defendant's Exhibit No. 38 (D. R. 364). 

The Van Wageman patent, No. 484,832, and the Henderson pat- 
ent, No. 524,203, must be excluded as nevv matter, as they are both 
referred to in the file wrapper of the Conley application, and must 
be presumed to hâve been considered by the court, under the déci- 
sion we hâve referred to, as having appeared in the record on the 
former considération of the case. 

In a considération of this new matter vve are to be controlled by 
and make our examination of them in the light of the conclusion of 
the Court of Appeals, as stated in its opinion in Kïng Bridge Case, 
supra, regarding the patent in suit, where it is said on page 139 of 
187 Fed., page 414 of 109 C. C. A. : 

"By ineaiiK of tliis devlce the preciwe location of the hole is flgm-ed eut in 
udviuiee, the stops set to make the hole ceuter accordiugly, and, when the ma- 
chine is thus set, an nnskilled attendant can pnnch with great rapidlty, in 
any nunU)er of successive heanis, holes unifovndy located. Moreover, the 
range of adjustahility is sucli that either unifovni or varying spaees can be 
left between the holes. This device was new in the métal punching art." 

And again on page 140 of 187 Fed., page 415 of 109 C. C. A. : 
"Xor is there anything in the file wrapper proceedings in Conley's patent to 
restrict protection of his device to the full extent of its disclosure, for it will 
be ohserved that, while the Morgan patent cited was rightly held to preclude 
Conley from obtaining the five broad clainis wliich wonld hâve covered ail 
punching niacliines with stops, yet it will also be ohserved that the original 
sixth claini, which had the limitation of ad.iuHtable stops and predetermined 
intervais, was at once granted and retained through ail the proceedings In the 
l'atent Office, and is claim 4 below." 

Complainant's expert (C. R. 30) has thus briefly described the 
patent : 

"ïhe prime object of the combination is to provide a simple, easily con- 
trolled, and accurately operating mechanisni, whereby, as already explaiued, 
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a séries of holes can be puiiehed in a pièce of wovlc at regular or irregular 
lutervals determined In advance by the settiug or adjustnient of a séries of 
blocks or éléments, and tliis séries of lioles reproduced with great accuracy 
and speed in any number of pièces of worls." 

A careful examination and considération of thèse machines, pub- 
lications, and patents shows that no one of them contains the orig- 
inal and novel feature of separately adjustable stops, which may be 
adjusted with the micrometric accuracy of which the Conley device 
is susceptible. Much less can they be said to hâve solved the problem 
which Conley solved by his device, viewed in the light of the déci- 
sion of the Court of Appeals, as we hâve noted above. We there- 
fore conclude, as was said in the King Bridge Case: 

"The Conley patent, No. 701,544, is a valid patent to the fuU exteut of its 
disclosxire, as set ont in the four cluinis." 

Let us now see if the defendant's machine infringes the patent 
sued on. We hâve seen that the real feature of the patent is the 
conibination with a press and movable carriage of a guide for stopping 
said carriage consisting of a rail or rod provided with adjustable 
stops and adapted to stop the movement of the carriage at prede- 
termined intervais. The defendant's machine is admitted to be in 
conformity with his patent No. 908,818, as stipulated by the parties 
(C. R. 33). The patent is found in complainant's record, page 258, 
and a simplified drawing and description tliereof is found in defend- 
ant's brief, page 20, which we may adopt in examining the infring- 
ing device: 




"In this drawiug (Fig. 6), 8 is the trigger, Vf is a Connecting rod between 
trigger S and a crank 12, crank 12 is rlgid on the rotatable shaft 13, and shaft 
13 (as has already been explalned) carries latch n. 32 is a hand-operated re- 
leasiug lever. 

"As carriage A advances, trigger S engages a pin 7 and swings; as trigger 
8 swings, shaft 13 is turned, catch n swung, and detent 19 released to fait 
and engage toothed plate 20. After such engagement has takeu place and 
the carriage has stopped and after the ensuing punching opération has been 
peifornied, hand-lever 32 is swung. On the swinging of lever 32 the follow- 
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ing movements follow : First, (through connections not shown on the diagram) 
detents 19 are raised again to normal inoiierative position, and, second, trip 
or trigger S, now raised above stop 7, swings forward, and with it tlie con- 
nected parts 12 and 17 turn on their shaft 13 to bring latch 17 again to 
detent-loclilng position ; lever 32 is then released, and trip or trigger descends 
again to a position wliere on further advance of the earriage it will engage 
tlie next pin 7." 

The machine is a movable earriage provided with means for gripping 
the material to bel punched, and provided with a templet fastened along 
the side of the toothed plate £0 in which templet are placed pins at 
predetermined intervais, so that as the earriage moves the finger 8 will 
strike the pin 7 and release the latch 17, which in turn, will release 
the déteint 19, and cause the detent to engage with the toothed plate 20, 
thus arresting the earriage. The pins 7 are set in the templet 6 (Fig. 
I. C. R. 258), but the pins are not separately adjustable. The templet 
is prepareld by fastening in it the pins at the intervais required for the 
work of a certain design, and, if a new design of work is required, 
then a nelw templet must be prepared either by withdrawing the pins 
and replacing them or by substituting another templet with a new ar- 
rangement of pins, and of course this rearrangement, even if it be call- 
ed a separate adjustment, is incapable of the micrometric or microscop- 
ic adjustment which is so peculiarly advantageous in the Conley device. 
There is not thus provided a rail or rod or guide with separately ad- 
justable stops. The Thomas patent, in respect of the templet and pins, 
resembles the stopping device of the spacing tables of the Phœnix Iron 
Company, Defendant's Exhibit No. 3 (D. R. 415), of the King's Bridge 
Company, Defendant's Exhibit No. 10 (D. R. 423), and of the Union 
Bridge Company, Defendant's Exhibit No. S (D. R. 419), considérée! 
by Judge Cross in the lower court, but not referred to by the Court of 
Appeals, and the Phœnix Column Segment Machine, Defendant's Ex- 
hibit No. 4 (D. R. 417), now introduced as new matter, more than it 
does thd separately adjustable stopping device of the Conley patent, for 
the Thomas templet and pins are more in conforniity with the spacing 
tables referred to than with the Conley device, and, if the Thomas 
templet and pins are regardeld as an infringement of the Conley patent, 
then clearly it follows logically that that is held to be an infringement 
which would hâve anticipated the Conley patent ; but it has been held 
by the lower court and beicause not referred to it must be assumed 
that the appellate court in making its décision considered and con- 
cluded that the spacing tables of the Phœnix Iron Company, King 
Lîridge Company, and Union Bridge Company did not anticipate the 
Conley device. Therelfore the Thomas device cannot be regarded as 
an infringement of the Conley patent. The pins are not stops in the 
sensé in which those appliances were used in the Conlely patent. The 
Conley patent says of thèse stops in the first claim, "and a séries of 
separately adjustable stops adapted to contact with said rod and stop 
the carriagel at predetermined points"; in claims 3, "a séries of sep- 
arately adjustable stops for stopping said earriage at predetermined 
points" ; and in claim 4, "a rail or rod provided with adjustable stops 
and adapted to stop the movement of the earriage at predetermineld in- 
tervais." 
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We thus see that in the Conley patent the stops are designeld and 
adapted for the purpose by the manually operated detent coming in 
contact with them of physically arresting thel carriage. But it is said 
the contact of the finger 8 with the pin 7 in the templet 6 does stop the 
carriage, because the striking of the finger 8 against the pin 7 releases 
the latch 17, and thus causes the detent 19 to engage with the toothed 
plate 20, and thus stop the carriaga. The difficulty hère is that the 
toothed plate ^ is only capable of a certain number of stops, and, if 
its indentations are to be regarded as the stops, then they are not ad- 
justable to any desired spacel, as was said of the Roberts' patent by 
the Court of Appeals in the King Bridge Case, "for Roberts' stops 
could only be used in multiples of the length of the device's teeth, whila 
Conley's are adjustable to any desired spacing." While there are many 
points of rdsemblance between the Conley and Thomas patents, as 
shown by the voluminous testimony of botn complainant's and défend- 
ants experts, and many points of différences as shown by the same tes- 
timony, the resemblance arises, we think, from the fact that both pat- 
ents were designed as improvements over the prior art, and therefore 
not only resemble machines in the prior art, but each other. We do 
not find in the Thomas machine any inf ringement of the Conley patent, 
viewing it as "a combination with a press and a movable carriage con- 
sisting of a rail or rod providdd with adjustable stops and adapted to 
stop the movement of the carriage at predetermined intervais." 

For the reason, then, that the device of the défendant madel in con- 
formity with the Thomas patent No. 908,818 does not infringe the Con- 
ley patent No. 701,544, the bill will be dismissed, with costs. 



PATENTS SELLING & EXPORTING CO., AKTIESELSKAB, t. DUNN. 

(District Court, S. D. New York. January 20, 1913. Supplemental Opinion, 

February 14, 1913.) 
No. 6—240. 

1. Patents {§ 328*) — Validitt and Inebingeitent — Dust-Extractino Ma- 

chine. 

The Schiodt patent. No. 854.670, for a dust-extracting machine, held 
not anticipated, valid, and infringed as to claims 1, 2, 3, 5, and 10. 

2. Patents (§ 72*) — Anticipation — Stbuctubes in Diffebent Aet. 

A chimney for extracting gases from blast furnaces, although it âlso 
incidentally extracts dust, Is not a dust-extracting machine in any true 
sensé, so as to be an anticipation of a patent for an apparatus for ex- 
tracting dust from carpets, furnlture, etc. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 86-91; Dec. 
Dig. § 72.*] 

In Equity. Suit by the Patents Selling & Exporting Company, 
Aktieselskab, against Elias B. Dunn, doing business under the name 
of Dunn's Improved Vacuum Systems, for infringement of letters 
patent No. 854,670, for an apparatus for extraction of dust from 
carpets and other articles, granted to F. V. Schiodt on May 21, 1907. 
On final hearing. Decree for complainant. 

•For other cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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Timothy D. Merwin, of New York City, for complainant. 
Edwin J. Prindle, of New York City, for défendant. 

HAND, District Judge. The only issue in the case is the validity 
of the patent and that dépends upon a very limited art. Kenney's two 
patents, 807,283 and 847,948, are much the nearest références, because 
they are in the art of dust extracting. Mr. Prindle very correctly 
States the exact novelty of Schiodt when he says that it — 

"consisted in the Idea of running the water and dust through the pump with 
the air, instead of separating them f rom the air bef ore allowing the air to 
go through the pump." 

I do not understand that he asserts that this is not enough alone 
to support a patent, and if he did I should disagree with him about 
it. Whatever the changes necessary to make over Kenney, 847,948, 
into Schiodt, they would altogether change the theory on which the 
machine operated. No one before Schiodt had kept the dust-laden wa- 
ter continually churned up by the pump, and had sent it through the 
pump valves and out of the air escape along with the air. Kenney 
had to effect a substantially complète renioval of dust from the air 
if his machine was to work, while in Schiodt's machine the water 
washed the pump of itself, even if the air had not lost to the water ail 
its dust. Again, in Schiodt, the washing of the machine was effected 
as the work proceeded, and it need not be stopped to be cleansed. In 
Kenney, to open the valve, ^i, would break the vacuum and make the 
machine inopérable. It could be run only till the water in S2 became 
too foui for further use. In Schiodt, one has only to set the cock, X, 
in Fig. 4 so that the flow will be enough for the dustiest places to 
be cleaned and the machine is opérable continuously. 

[1] However, Kenney is enough to dispose of claim 9, and also, 
I think, of claim 11, though that is more doubtful. There remain 
claims 1, 2, 3, 5, and 10. Of the anticipations, De La Verne, 233,736, 
although somewhat strikingly similar in structure, is too remote in 
purpose to be serviceable. Zellweger, 679,587, and Thwaite, 731,395, 
is each an apparatus for extracting gases and dust from blast fur- 
naces; neither is a "dust-extracting" apparatus in the sensé that the 
patent in suit uses that term, or in the sensé that Kenney's machine 
is such. It is quite true to say that if you go to thèse patents, espe- 
cially to Thwaite, you would get suggestions from which you could 
probably make Schiodt's machine, though the water supply in each 
appears to be a good deal smaller than Schiodt's required ; but to do so 
you must already hâve conceived the idea that in a dust-extracting 
machine it was advisable to carry the liquid and dust through the 
pump or other extracting means along with the air. 

[2] However, a chimney for gases is not a dust-extracting ma- 
chine in any true sensé at ail, even when the gas contains dust. 
Schiodt was concerned with taking dust out of carpets and furniture 
and the like, by means of as high a vacuum as he could get through a 
very constricted inlet. The gas — air — was only the médium and 
means by which the dust was to be removed. Is it not really a perver- 
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sion of language to call a chimney a dust-extracting machine, because 
the dust will continue to corne up with the gas and so cause trouble? 
This is a dust-extracting art of quite dissociated and independent pur- 
poses and development, practically as remote from chimney construc- 
tion as it is from hydrauHc presses. The usual way in such cases is for 
every one to improve in détail on what has been done up to that time, 
and if he adopts a new method and strikes into a new idea, it is ir- 
relevant that in arts not associated a similar problem has been dealt 
with in a similar way. Once Schiodt thought of carrying everything 
through the pump, it certainly was not difhcult to work out the détails, 
even without Thwaite, and bis invention, assuming he made any in- 
vention at ail, consisted in thinking of that new way. Thèse two pat- 
ents are relevant only in so far as they would bave suggested that way 
of dealing with the dust and water in such a machine, and for that 
1 think they were too remote. 

After ail, the required standard of originality is only that of the or- 
dinary skilled artisan. I should be much more willing to say that p_ 
good deal of mechanical ingenuity which followed along established 
lines was within the power of such a one, than to say that he would 
stop and look to other such arts to see what they suggested. Chimneys 
do operate by partial vacuum, in a scientific sensé ; but whoever thinks 
of them in that way? Thwaite's machine was no doubt more than 
that ; it did pull the air out of the chimney, but the purpose was not 
to get the dust out of the tire; the dust was an unavoidable incident 
to the fîre, and if any one could bave devised a way of keeping it where 
it was, Thwaite's patent and Zellweger's would bave been unnecessary. 
Therefore it seems to me that it is imputing a good deal more of orig- 
inality than he has to the everyday artisan, when he is confronted 
with a dust extractor as Kenney left it, to suppose that a knowledge 
of the gas chimney art would hâve been enough for him. I think he 
would hâve naturally thought that too far afield from what he had to 
do with. 

As for the question of a "relatively large quantity of liquid," it falls 
out of the case, since infringement has now been conceded. It has no 
eflfect upon validity. I should myself not bave regarded Dean, 796,415, 
as an anticipation, and it is not now urged as one. 

The usual decree may pass in claims 1,2, 3, 5, and 10. No costs. 

Supplemental Opinion. 

It now appears that the défendant does not concède infringement in 
this case, so that the matter must be reheard. The defendant's posi- 
tion is that the vvords, "a relatively large quantity of liquid sufficient to 
slime the dust, but insufficient to break the vacuum," must be inter- 
preted in view of Dean's patent, 796,415. Those words, he says, niean 
the proportion of water to the capacity of the pump cylinder, and that 
proportion in the case of pumps like Dean is about 36 per cent, of the 
capacity of the cylinder. So, he says, since the patentée made Dean 
his standard, no pump can infringe in which the quantity of water in 
the cylinder is less than say 40 per cent, of the volume of the cylinder. 
In his case the quantity is about one-tenth of 1 per cent. 
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Now, in the first place, I sliould entirely refuse to go into this mat- 
ter at ail, because the words of the claims are perfectly plain in this 
respect as they stand, whatever the examiner thought about Dean. 
They mean that enough water shall be sure to get into the cylinder 
to keep the resulting mixture so liqueous as to pass through the pump 
without danger of clogging the valves; the capacity of the chamber 
has nothing whatever to do with the matter. Viscosity was obviously 
dangerous ; it must be avoided. The water inlet must be so large as 
to admit enough water to avoid this viscosity. This may be a very 
obvious qualification, and it may be somewhat ambiguous, too ; but 
its ambiguity résides in the fact that the proportion between dust and 
water will vary. Those are the only two factors which control, and 
to import into the matter a third factor, the size of the chamber, is 
whoUy without any warrant in the words themselves. 

Besides, I do not think that the examiner had any idea that the 
size of the chamber had anything to do with the matter, though, as 
I hâve said, the words are clear, whether he did, or whether he did 
not. I think the défendant has been misled by too great subtlety. The 
examiner cited Dean, because he thought it could be used as a dust 
extractor as it stood. The applicant answered that, although the 
amount of water injected into the chamber is not shown, it would not 
be enough to slime the dust which came in with it. He said that his 
own water inlet was enough to do this, and he got through his patent, 
apparently on that distinction. So the parties were talking about the 
liqueousness of the mixture which dépends upon the proportion of 
liquid to dust, and not in the least upon the proportion of the cylinder 
filled by the mixture. That dépends upon the length and rapidity of 
the pump stroke to the inflow of the mixture, unless there be a sep- 
arate entrance chamber as in Dean's figures, in which case the size of 
that also enters. 

But the proportion of the cylinder occupied has absolutely nothing 
to do with what they were talking about, and merely beclouds the is- 
sue hère. The applicant satisfied the examiner that in the usual con- 
densers of Dean's type the spray was not enough to make a liqueous 
mixture which would pass through the pump. That was very im- 
portant to the opération of the pump ; but it was not of the least con- 
séquence that the mixture should occupy at least a given proportion. 
It is true that it was of conséquence that the mixture should occupy 
not more than a given proportion, else it would break the vacuum ; 
and the only plausible reason I can see for interpreting this clause as 
referring to the capacity of the pump is its association with the second 
clause, "insufficient to break the vacuum," which certainly does refer 
to capacity. However, while this association might help where the 
matter was not clear, the form of words used and the obvious reason 
for their use leaves no doubt of their meaning. It seems to me to be 
unreasonable to construe them so as to effect a resuit which could 
bave no possible relation to the opération of the machine and would 
render infringement so easy. 

I am of opinion that infringement was proved. 
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TERRY STEAM TURBINE CO. v. B. F. STURTEVANT 00. 

(District Court, D. Massaclnisetts. Mardi 15, 1913.) 

No. 319. 

Patents (§ 310*) — Suit for Infkingemekt — "Couxterclaim" — Construction 

OF RULE. 

The provision of rule 30 of the new rule.s in equity (198 Fed. xxvi, 115 
O. C. A. xxvl) that an answer "niay witliout cross-l>ill set ont any 
* * * couuterclaim against tlie plaiutiiï which niight be the subject 
of an independeut suit in equity against iiiin," applies only to a counter- 
claim proper, arising out of tlie transaction vvhicli is tlie subject-uiat- 
ter of tlie suit, as deseribed in ttie words inunediately precediug, and a 
défendant in an int'ringement suit cannot set up as a couuterclaim in 
his answer a cause of action for infriiigenient by plaintift' of a différent 
patent. 

[Ed. Kote. — For otlier cases, see Patents. Cent. Dig. §§ 507-540; Dec. 
Dig. § 310.* 

For ather définitions, see Words and Plirases, vol. 2, pp. 1G45-1650; 
vol. 8, pp. 7620, 7021.] 

In Equity. Suit by the Terry Steam Turbine Company against the 
B. F. Sturtevant Company. On motion by défendant for leave to file 
supplemental answeir. Denied. 

John P. Bartlett and Bartlett, Brownell & Mitchell, ail of New York 
City, for complainant. 

Benjamin Phillips and Horace Van Everen, both of Boston, Mass., 
for défendant. 

DODGE, Circuit Judge. The plaintiff's bill charges the défendant 
with infringement of United States patents 741,385 and 793,857, to Ed- 
ward C. Terry, both for improvements in steam turbines. It asks for 
an injunction and an account. It was filed March 4, 1912. The case 
was at issue in June, 1912. The plaintiff's testimony has been taken, 
the defendant's is not yet completted. There hâve been no orders of 
court limiting the time for taking testimony on either side. 

The new equity rules of the Suprême Court having gone into effect, 
thd défendant now asks leave to file a supplemental answer, which is 
to charge the plaintiff with infringing United States patent 748,678, 
to Herman Wolke, for an improvement in turbines, and which is to 
ask for an injunction against the plaintiff and an account. The de- 
fendant contends that this is "a counterc'aim against the plaintiff 
which might be the subject of an indeljjendent suit in equity" against it, 
and which may there fore be set out in its answer, to be heard and de- 
termined as a cross-suit under rule 30 of the new rules. 198 Fed. 
xxvi, 115 C. C. A. xxvi. 

In its original answer, filed Jime 3, 1912, the défendant set up the 
Wolke patent as an anticipation of the Terry patents whereon the 
plaintiff sued, and alleged also, under Rev. Stats. 4920 (U. S. Comp. 
St. 1901, p. 3394), that Terry had surreptitiously or unjustly obtained 
his patents for that which was in fact invented by Wolke, who was 
using reasonable diligence in adapting and perfecting the same. No 

*For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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other connection appears between the subject-matter of tlie plaintifï's 
suit and tliat which the défendant seeks to institute against the plam- 
tiff. 

If the défendant has, under thèse circumstances, what may be prop- 
erly described as a counterclaim against the plaintiff, which he might 
hâve set up in his original answer under ruie 30, the court has dis- 
cretionary power, under rule 34 of the new rules (198 Fed. xxviii, 115 
C. C. A. xxviii), to let him set it up in a supplemental answer. Either 
party may be allowed under rule 34 thus to allège material facts oc- 
curring after his former pleadings, and the defendant's proposed sup- 
plemental answer allèges that it has acquired the Wolke patent since 
its original answer was filed. The first question is, however, whether 
or not the proposed supplemental answer states a "counterclaim" 
within the meaning, of rule 30. 

The material part of this rule is as follows: 

"The answer must state in short and simple form any counterclaim arising 
out of the transaction which is the subject-matter of the suit, and may, with- 
out cross-bill, set out any set-ofC or counterclaim against the plaintiff which 
might be the subject of an indépendant suit in equity against him, and such 
set-off or counterclaim, so set up, shall hâve the same effect as a cross-suit, so 
as to enable tlie court to pronounce a final judgment in the same suit both 
on the original and cross elaims." 

The défendant does not and could not say that its claim for in- 
fringement of the Wolke patent is a "set-off" in equity against the 
plaintifï's claim for infringement of the Terry patents. While set- 
ofïs in equity need not necessarily arise out of the same transaction, 
they are allowed only upon mutual contract debts between the parties, 
in the same right, and, generally speaking, the demands must be liqui- 
dated. When unliquidated demands are allowed to be set off, it is 
for spécial équitable reasons, as the insolvency or nonresidence of the 
opposing claimant. See North Chicago, etc., Co. v. St. Louis, etc., Co., 
152 U. S. 596, 615-617, 14 Sup. Ct. 710, 38 L. Ed. 565. No author- 
ity is found for the proposition that a claim arising from a tort may 
be an équitable set-off. Both elaims hère in question arise from torts ; 
neither is primarily a claim for damages, still less for liquidated dam- 
ages, but each is primarily for an injunction ; an accounting for profits 
and damages being sought as incidental relief. 

The defendant's allégation is that it has a counterclaim against the 
plaintifï's demand. But since it cannot contend that its so-called coun- 
terclaim arises out of the transaction which is the subject-matter of 
the suit, so as to corne within the first clause of the above-quoted par- 
agraph of rule 30, it is obliged to rely entirely on the following words : 

"And may, without cross-clalm, set out any set-ofiC or counterclaim which 
might be the subject of an independent suit," etc., 

and to contend that by thèse words any cross-claim, even though it 
has no connection whatever with the plaintiff's cause of action, is per- 
mitted to be set up in the original suit. 

The following considérations prevent me from believing that the 
rule is to be thus understood : 

In the first place, the main purpose which the quoted part of rule 
30 was intended to accomplish is évident. It is to dispense with cross- 
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bills, by requiring everything previously clone by cross-bill to be there- 
after donc by answer onl_y. The provision is, net that a défendant 
may set up any cross-claim whatever against the plaintiff, provided 
only that it might be the subject of an independent bill, but that any 
set-off or counterclaim answering that description may be se set up. 
The cross-claim, in other words, if net maintainable as a set-ofï in 
equity, must be of such a nature as to constitute a proper counter- 
claim in equity. The defendant's construction requires the assumption 
that "counterclaim" bas two meanings in the rule — one limited ex- 
pressly by the words "arising out of the transaction which is the sub- 
ject-matter of the suit"; the other not thus limited, but including any 
cross-claim whatever, without regard to such connection. In provi- 
sions manifestly framed for the main purpose above considered évi- 
dent, it is difficult to suppose that "counterclaim" can be intended in 
two différent sensés. 

Further, to use "counterclaim" in the sensé contended for by the 
défendant is to give the term a meaning so much broader than that 
in which it bas heretofore been understood as to make it difficult to 
suppose that such a change in procédure bas been left to be gathered 
from provisions apparently framed for a différent purpose, instead 
of being expressly and plainly declared. 

The terms "counterclaim" and "set-off" hâve often been used inter- 
changeably; but since rule 30 uses both, it must mean by "counter- 
claim" any claim, not such as to constitute a set-off, which, in equity, 
a défendant might assert against the plaintiff, in the same suit. As 
will hardly be disputed, the rule bas been that no cross-claim can be 
thus asserted, unless its subject-matter grows out of, and the relief 
sought dépends upon, the subject-matter of the plaintiff 's bill. Thèse 
conditions existing, whether the cross-claim be in tort or contract, and 
whether for liquidated or unliquidated damages, the défendant may 
obtain affirmative relief against the plaintiff in the same suit; or, in 
the words of rule 30, the court can pronounce a final judgment in the 
same suit both on the original and cross claims. Cross-claims of this 
kind only bave been what are recognized as "counterclaims" in eq- 
uity. The term appears to bave come into gênerai use through the 
Codes of Procédure adopted in many states. In them, speaking gen- 
erally, "counterclaim" is expressly defined as a cross-claim of the 
kind above described. See section 501 of the New York Code, which 
uses "counterclaim" to include "set-off" and thus defines it: 

"1. A cause of action arising out of the contract or transaction set forth 
in tlie complaint as the foundation of the plaintift's claim, or eonnected with 
the subject of the action. 

"2. In au action on contract, any other cause of action on contract, existing 
at the commencement of the action." 

To make "counterclaim" include ail cross-claims upon which the 
défendant might sue the plaintiff in equity, even if having no con- 
nection, however remote, with the plaintiff's cause of action, is to per- 
mit two original bills in the same suit, which is certainly in violation 
of well-settled principles. See Stuart v. Hayden, 72 Fed'. 402, 410, 18 
C. C. A. 618 ; Id., 169 U. S. 1, 18 Sup. Ct. 274, 42 L. Ed. 639. Had 
so radical a change in thèse principles been intended by rule 30, the 
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reasonable supposition is that it would hâve been unmistakably de- 
clared. 

It is said that rule 30 does unmistakably déclare such an intention 
in the words "which might be the subject of an independent suit in 
equity against him" (i. e., the plaintiiï), and by the provision "shall 
hâve the same effect as a cross-suit." But the words and the provi- 
sion relied on relate, as they stand in the rule, not to cross-claims in 
gênerai, but to counterclaims in equity only. So used, it seems to me 
that they are more probably to be understood as a requirement that 
affirmative relief sought upon a counterclaim must be within the équi- 
table jurisdiction of the court. See Jackson v. Simmons, 98 Fed. 768, 
39 C. C. A. 514. The new rules cannot, of course, be construed to 
affect in any vi'ay the distinction between law and equity imposed by 
statute upon the fédéral courts. 

It is said that the new rules are based to a considérable extent on 
the modem English chancery practice, that in England order XIX, 
rule 3, Annual Practice 1913, p. 312, is substantially to the same effect 
as the clause of rule 30 under considération, and that Beddall v. Mait- 
land, 17 C. D. 181, shows how the English rule is construed. In that 
case the bill sought to restrain the défendant from representing him- 
self a partner in the plaintiff's business or selling any of the stock in 
trade; and the défendant was allowed to maintain a counterclaim for 
damages to himself and his goods, due to bis unlawful éjection from 
the premises by the plaintiff. But to my mind order XIX, rule 3, 
notwithstanding the similarity of part of its language, cannot be re- 
garded as having the same effect with rule 30, because it coiitains no 
requirement that the counterclaim be based on the subject-matter of 
the suit, like that found in rule 30. Moreover, the modem English 
practice is not understood to distinguish between law and equity, as 
the fédéral courts are required to do by statute; and, this being the 
case, the term "counterclaim" can hardly be understood hère as it 
might be, were there no such distinction to be observed. 

I must therefore regard the provision, "and may, without cross-bill, 
set out any set-off or counterclaim," etc., as applying only to any such 
counterclaim as is described in the words immediately preceding ; i. e., 
any counterclaim arising out of the transaction which is the subject- 
matter of the suit. That the defendant's proposed counterclaim is 
not of this character is obvious. He could not bave set it up by cross- 
bill. See Stonemetz, etc., Co. v. Brown, etc., Co. (C. C.) 46 Fed. 85 L 
852. 

The pétition for leave to file the proposed supplemental answer is 
therefore denied. 



UNITED STATES V. NEW CEPAKTUEE MFG. CO. 107 

UNITED STAÏES v. NEW DEPARTURE MFG. CO. et al. 
(District Court, W. D. New York. Mardi 12, 1913.) 

1. Monopolies (§ 31*) — Siiebman Anti-Tkust Act — Violation — Indictmekt 

— "Engage in Conspibacy." 

Slierman Auti-ïrust Act July 2, 1890, c. 647, § 1, 26 Stat. 209 (U. S. 
Comp. St. 1901, p. 3200), provides tliat every contract, combination, or 
conspiraey in restraint of trade or commerce among the several states is 
illégal, and that every person who shall make aiiy such contract or en- 
gage in any such combination or conspiraey shall be guilty of a mis- 
demeanor. Section 2 déclares that every person who shall monopolize, 
or attempt to monopolize, or combine or conspire with any other per- 
son or persons to monopolize, any part of the trade or commerce within 
the several states, or with foreign nations, shall be guilty of a misde- 
meanor. Held, that the phrase "engage in such combination or con- 
spiraey," In section 1, was used in a broad sensé, and included, not only 
such persons as inltiated such a conspiraey, but also those who after- 
wards engage thereln; and hence an indictment, charglng that défend- 
ants were engaged in a conspiraey among themselves to control and mo- 
nopolize Interstate commerce in the manufacture and sale of coaster 
brakes among the several states, followed by an allégation of overt acts 
tending to effectuate the conspiraey, was not defective for failure to 
charge dlrectly the formation and existence of the conspiraey, the words 
"engage In," as so used, signifying to embark in, take part in, or enlist 
in, meaning substantially the same thing as to conspire. 

[Ed. Note. — For other cases, see Mouopolies, Cent. Dig. § 20; Dec. Dig. 
§ 31.*] 

2. Monopolies (§ 31*) — Combination in Eestraist of Trade — Indictment 

— Lawfdl Pitrpose. 

Where an indictment for violation of Sherman Anti-Trust Act July 2, 
1S90, c. 647, §§ 1, 2, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), charged 
that défendants were engaged in a combination and conspiraey to mo- 
nopolize and control the trade in and manufacture and sale of coaster 
brakes In the United States, and that for this purpose défendants, in 
combination with an association, had committed certain specifled acts 
tending to restrain compétition among themselves, including the assign- 
ment of pretended patent license rights, tending toward the establish- 
ment of uniform priées for the prodncts, and an agreement between 
tlieni for noucompetitive discounts to jobbers. dealers, etc., ail of whlcli 
were alleged to hâve been done with an unlawful intent to control the 
niarket, the indictment was not defective, on the theory that the acts 
charped were in perfect harmony with a lawful purpose. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec Dig 
I 31.*] 

3. Monopolies (§ 31*)— Sheeman Anti-Trust Act — Combination in Re- 

straint OF Tbade — Patent Rights — Indictment. 

In a prosecution of manufacturers of coaster brakes for combination 
in violation of Slierman Anti-Trust Act ,Tuly 2. 1890, c. 647, §§ 1, 2, 26 
Stat. 209 (U. S. Comp. St. 1901, p. 3200), certain counts of tiie iudict- 
meut alleged that défendant, the N. D. Company, was the owner of a 
basic patent for making such brakes, and issued licenses to manufacture 
thereunder, charglng, however, that the défendant corporations were 
separately the owners of patents and patent rights for Improvements 
in the coaster brake and other bicycle and uiotor cycle accessories, but 
that the défendants, to effectuate their plan to restrain trade, feigned 
the maldug of a license agreement ostensibly covering a part, but not 
the whole, of the coaster brake manufactured by the N. D. Company, 
charglng that the pretended license agreements, which were to be eri- 

•For other cases see same topio & % numbeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tered into slmultaneously by the N. D. Company as ostensible llcensor 
with the remainiug corporation défendants as ostensible separate 11- 
censees, were to be in ail respects uniform in character, were to con- 
taiu scliedules of uniform and noncompetltive priées, restrictions upon 
ail sales, etc. Hcld, that such averments negatived an inference that 
the licenses were for a basic patent, but that the conditions were im- 
posed on competitors in good faith and without an intention to violate 
the statute, slnce the fact that patents are issued to varions persons or 
corporations, does not entitle them to combine to restrain the manu- 
facture or sale of the patented article or to enhance priées in restriction 
of commerce. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. Dig. 
§ 31.*] 

4. Statctes (§ 47*) — Validity— Definitenbss — Siierman Anti-Trust Act. 

Sherman Anti-Trust Act July 2, 1890, c. 647, §§ 1, 2, 26 Stat. 209 (U. 
S. Comp. St. 1901, p. 3200), providing that every contract, combination, 
or conspiracy in restraint of trade or commerce among the several states, 
or with foreign nations, is illégal, and that every person who shall make 
such contract or engage in such combination or conspiracy shall be 
guilty of a misdemeanor, and that every person or persons who shall 
monopolize or attempt to monopollze, or combine or consi)ire with any 
other person or persons to monopolize, any part of the trade or com- 
merce among the several states, shall be guilty of a misdemeanor, Is 
not unconstitutional because of indefiniteness. 

[Ed. Note. — For other cases, see Statutes, Cent. Dlg. § 47; Dec. Dig. 
§ 47.*] 

5. Indictment and Information (§ 87*) — Time of Offense — Limitations. 

Where an indictment, charging a conspiracy in restraint of Interstate 
trade or commerce in violation of Sherman Anti-Trust Act July 2, 1890. 
c. 647, §§ 1, 2, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200). alleged that 
défendants continuously, during the period from July 1, 1907, to Janu- 
ary 8, 1912, committed the uulawful acts specifled, it sufficiently al- 
leged that an offense was committed within the three-year statute of 
limitations. 

[Ed. Note.- — For other cases, see Indictment and Information, Cent. 
Dig. §§ 244-255; Dec. Dig. § 87.*] 

6. Indictment and Information (§ 99*) — Counts — Incorporation op Pre- 

vious CousTS — Référence. 

It Is proper to ineorporate in a subséquent count by référence facts al- 
leged in a previous one. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 270, 2701/3 ; Dec. Dig. § 99.*] 

Indictment against the New Departure Manufacturing Company 
and others for alleged violation of sections 1 and 2 of the Sherman 
Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. 
St. 1901, p. 3200]). Demurrer to indictment overruled. 

See, also, 195 Fed. 778. 

John Lord O'Brian, of Buffalo, N. Y., for the United States. 

Kenefick, Cooke, Mitchell & Bass, of Buffalo, N. Y., Gross, Hyde & 
Shipman, of Hartford, Conn., and Holmes, Rogers & Carpenter, of 
New York City (Delevan A. Holmes, of New York City, Wm. Waldo 
Hyde, of Hartford, Conn., Lyman M. Bass, of Buffalo, N. Y., and 
Louis E. Hart, of Chicago, 111., of counsel), for défendants. 

*For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



UNITED STATES V. NEW DEPAKTUEE MFG. CO. 109 

HAZEL, District Judge. The défendants, the New Departure Man- 
ufacturing Company and 5 other corporations and 18 individuals, hâve 
been indicted in eight counts for the violation of sections 1 and 2 of 
the Sherman Anti-Trust Act, passed July 2, 1890 (Act July 2, 1890, 
c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]), being charged 
with unlawfully engaging in a conspiracy in restraint of interstate 
trade and commerce among the several states and f oreign nations, and 
with attempting to monopolize such interstate trade and commerce. 

The indictment, to which the défendants hâve demurred, after 
charging in gênerai terms that the corporation défendants were sepa- 
rately engaged in différent states in the business of manufacturing bi- 
cycle and motor cycle coaster brakes and accessories, of a distinctive 
type and design f rom those manufactured and sold by any other of the 
corporation défendants, under certain letters patent and certain patent 
license rights owned by them separately, allèges that the individual 
défendants were officers of the said corporations, vested with power 
and authority to do and perform the unlawful acts and purposes of 
the conspiracy, with the exception of Huntington and Jackson, who, 
however, were possessed of similar power and authority to accom- 
phsh the unlawful acts and purposes of the conspiracy by reason of 
their appointment as arbitrators of the association formed by the said 
corporations; that the défendants produced in the aggregate 85 per 
cent, of the entire output of bicycle and motor cycle coaster brakes 
and accessories consumed in the United States, and had power, by as- 
sociation and co-operation, to fix and control the priées thereof in 
the United States markets. The indictment substantially avers that 
said corporations were separate and distinct entities, and should each 
hâve conducted its business in compétition with the others as to priées, 
rebates, discounts, and conditions of sales, and that such businesses 
would hâve been free from unlawful restraint if the défendants had 
not engaged among themselves in the conspiracy complained of . 

The direct accusation is that continuously from the Ist of July, 
1907, down to the date of the indictment, the défendants unlawfully, 
knowingly, and with intent to do so engaged in a conspiracy among 
themselves in undue, unreasonable, direct, and oppressive restraint of 
interstate business, trade, and commerce. The first count of the in- 
dictment charges the défendants with engaging in a conspiracy among 
themselves to restrain interstate trade ; the second, to restrain the 
interstate trade of their competitors ; the third, to restrain the inter- 
state trade of the corporation défendants and individual jobbers and 
manufacturers of coaster brakes; the fourth, fifth, and sixth counts 
détail acts of conspiracy without referring to the proposed patent li- 
cense; while the seventh and eighth counts, after properly referring 
to the facts of the preceding counts, allège an unlawful attempt on 
the part of the défendants to monopolize the interstate trade and com- 
merce in the said articles. A summary of the particular methods de- 
tailed in the indictment for effectuating the claimed conspiracy fol- 
lows : 

(1) By agreelng upon priées for tlie products manufactured by the corpo- 
ration défendants, and maintaining theoi; (2) by establlshing unlform and 
noncompetitive discounts to be ofCered to manufacturers, Jobbers, and deal- 
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ers; (3) by selling the mamifaetured prodnct at noncompetitive priées, re- 
bates, and discounts largely in excess of the priées which would hâve pre- 
vailed if the défendants had not engaged In the conspiraey; (4) by refus- 
ing to sell coaster brakes except on the terms and conditions agreed uiwn 
by défendants; (5) by agreeing upon a form of contract with prospective 
buyers; (6) by refuslng to sell produets to any manufacturer or jobber not 
agreeing not to deal in sirallar products manufiictured by others; (7) by 
instigating patent lltlgation, or threatening with prosecution dealers in the 
commodity of a competltor ; (8) by devlslng a pretended license agreenient, 
under which the New Departure Manufaetnring Company was to act as os- 
tensible lieensor, and the other corporation défendants as lieensees, for the 
manufacture and sale of said coaster brakes and accessorles under patents 
claimed to be owned by the former, and covering only parts thereof; (9) 
by entering at the same time into license agi'eements whereby the lieensor 
agrées not to grant additional licenses without the consent of the lieensees; 
(10) by grantin'g uniform licenses containing schedules of noncompetitive 
priées, discounts, and restrictions on sales to outside dealers ; (11) by the 
discontinuance of pending lltigation betweeu tlie varions défendants, and 
agreement not to question the validity of any patents owned by lieensees; 
(12) by the payment of pretended royalties to the New Departure Manu- 
faetnring Company, which were credited baclt in return for the use of other 
letters patent: (13) by arranging for the deposlt with an arbitrator of a 
guaranty fund to Insure against breach of license agreement between li- 
eensor and lieensees, and for the settleuient of ail disputes arising among the 
défendant corporations by said arbitrator ; (14) by agreeing upon arbitrary 
noncompetitive priées for the sale and resale of coaster brakes and acces- 
sorles by jobbers, and by agreement to sell only to listed jobbers as per ar- 
rangement: (15) by giving discouiits only to sueh manufacturers and job- 
bers as the défendant corporations should jointly sanction; and (16) by car- 
rying on litigation against comT)etltors, and by preventing niembers of the 
combiuation from selling to competitors. 

The getier'al claim of the government is that it was the pnrpose and 
intention of the défendants to discourage and destroy compétition by 
intimidation and coercion, by the institution of Hdgation against in- 
fringers of patents, and by the prêteuse of a basic license arrangement, 
running exclusively to the défendant corporations, binding each to a 
strict observance of the selling priées of the manufactured product, 
future priées, restrictions on sales to jobbers, retail dealers, and cus- 
tomers, etc. 

Défendants contend that the indictment is fatally defective because 
it fails to charge, first, the formation of a conspiraey in violation of 
the act under considération, as an averment that the défendants "are 
engaged in a conspiraey among themselves" to accomplish an unlawful 
end is not the équivalent of a direct charge of the formation or exist- 
ence of a conspiraey ; second, that the act is too indefinite to sustain 
a criminal prosecution; and, third, that the facts upon which the gov- 
ernment relies are equally as consistent with a lawful agreement to re- 
strain interstate trade and commerce as with an unlawful agreement. 

[1] With respect to the asserted failure to charge a conspiraey, 
there was considérable discussion at the bar; it being contended, inter 
alia, that the existence of the conspiraey cannot be shown by the aver- 
ment of the commission of overt acts. Sections 1 and 2 of the fédéral 
Anti-Trust Act read as follows: 

"1. Every contract, combination in the form of trust or otlierwise, or con- 
spiraey, in restraint of trade or commerce among the several States, or with 
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forelgn nations, is hereby declared to be illégal. Every person wlio shall 
make any such contract or engage in any sueli combinatlou or conspiracy, 
shall be deemed guilty of a misdemeauor, and, on conviction thereof, shall 
be punislied by fine not exceeding tive thousand dollars, or by imprisoument 
not exceeding one year, or by both said punishnients, in tlie discrétion of tlie 
court. 

"2. Every person who shall nionopolize, or attempt to mouopolize, or com- 
bine or con,spire with any other person or persons, to monopollze any part 
of the trade or commerce anioug the several States, or with foreign na- 
tions, shall be guilty of a misdenieanor, and, on conviction thereof, sliall be 
punishtHi by fine not exceeding live thousand dollars, or by imprisoument not 
exceeding one year, or by both said punishments, in the discrétion of the 
court." 

The first part of section 1 states that every contract, combination, 
or conspiracy in restrain of trade or commerce among the several 
States is illégal, while the sentence follovving is déclarative of the 
character of the offense. Was it necessary to directly charge the ex- 
istence or formation of a conspiracy upon which to base an accusation 
that the défendants engaged in a combination or conspiracy? The 
quoted provision is perhaps not as clearly expressed as it might be; 
but I think the phrase "engage in such combination or conspiracy" is 
used in a broad sensé, and includes, not only such persons as initiate a 
conspiracy, but also those who afterwards engage therein. In United 
States v. Greenhut (D. C.) 50 Fed. 469, the indictment was held in- 
sufficient, because the crime was not charged in the language of the 
statute or its équivalent. In this case the précise language of the 
statute is used to charge the offense, and in addition the particular 
acts donc or to be done by the défendants to efïectuate the crime are 
set forth. It is a cardinal rule of criminal law that an indictment is 
not invalid for insufficiency, if it embraces the language of the statute 
and covers and includes the essential ingrédients of the offense with 
sufiicient certainty to apprise the défendant of the charge that he will 
be called upon to meet. United States v. Britton, 108 U. S. 193, 2 
Sup. Ct. 525, 27 L. Ed. 703 ; Rosen v. United States, 161 U. S. 29, 
16 Sup. Ct. 434, 480, 40 L. Ed. 606; Armour Packing Co. v. United 
States, 209 Ù. S. 56, 28 Sup. Ct. 428, 52 L. Ed. 681 ; United States 
v. Patterson (D. C.) 201 Fed. 697, opinion by Hollister, J. 

It is true that indictments under section 5440 of the Revised Stat- 
utes (U. S. Comp. St. 1901, p. 3676) must contain a definite charge of 
conspiracy to defraud the government or to commit an offense against 
the United States, and resort cannot be had to a statement of overt 
acts to compensate for such omission ; yet this rule of pleading, re- 
peated in many adjudications cited in défendants' brief, is not believed 
to be controlling in a prosecution charging the violation of the Sher- 
man Act, which evidently does not require the averment of an overt 
act to constitute the offense the gravamen of which is to combine or 
conspire, or to engage in a combination or conspiracy. United States 
V. Kissel (C. C.) 173 Fed. 823; United States v. Patten (C. C.) 187 
Fed. 664, afiSrmed by the Suprême Court, 226 U. S. 525, 33 Sup. Ct. 

141, 57 L. Ed. . In légal parlance, the words "engage in" signify 

embark in, take part in, or enlist in, and when they are used in con- 
nection with the words "combination or conspiracy," as in the act. 
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they mean substantially the same thing as to conspire; for one wlio 
engages in a conspiracy becomes a conspirator, regardless of whether 
or not the conspiracy bas previously been initiated. In describing the 
offense without limitations, or without the inclusion of a condition 
that an overt act need be first committed to complète the ofifense, Con- 
gress doubtless had in mind this définition. Whén the Patten Case, 
supra, was decided by the Suprême Court, a writ of error having been 
sued eut by the government, Mr. Justice Van Devanter, who deliv- 
ered the opinion of the court, said that such act made it a criminal 
offense to "engage in" a "conspiracy in restraint of trade or com- 
merce among the several states." The particular phrasing of the in- 
dictment against Patten is not mentioned, but it was apparently con- 
sidered that the offense consisted of engaging in a conspiracy. 

[2] Counsel for défendants bave elaborately argued that the aver- 
ments in the indictment are in perfect harmony with a lawful purpose, 
and that the conclusion that the défendants intended to destroy com- 
pétition among themselves is insufficiently supported ; but in this I 
do not agrée. The acts committed, or to be committed, by the de- 
fendants, in combination with an association, the assignment of pre- 
tended license rights tending towards the establishment of uniform 
priées for the products, and the agreement upon noncompetitive dis- 
counts to jobbers, dealers, etc., are evidential features from which 
the intention of the défendants must be ascertained. As said in Swift 
& Co. V. United States, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. Ed. 518: 

"Where acts are done with an unlawful inteiit and an unlawful combina- 
tion resnlts, tlie offense is connnitted, even tliougli tlie acts done were in. 
tliemselves perfeotl,v innocent and lawful. Eut this act directs Itself against 
the dangerous prol)ahility, as well as against the conipleted resuit." 

[3] Upon this feature of the controversy it will be enough to briefly 
advert to the contention by défendants that inferentially the indict- 
ment (counts 1, 2, and 3) allèges that the défendant, the New Depar- 
ture Manufacturing Company, was owner of a basic patent for making 
coaster brakes, and issued licenses to manufacture thereunder. Réf- 
érence to the indictment, however, discloses that the patent license 
agreement, separately considered and unconnected with any prêteuse, 
is not claimed to bave been an élément of unlawfulness. Careful 
reading thereof shows that the asserted culpability of the défendants 
is primarily based upon the allégation that the défendant corporations 
were separately owners of patents amd patent rights for improvements 
in the coaster brake and other bicycle and motor cycle accessories, dif- 
fering from those held by the other corporation défendants, but that 
the défendants, to effectuate their plan or schéma to restrain trade,, 
feigned the making of a license agreement ostensibly covering a part, 
but not the whole, of the coaster brake manufactured by the New De- 
parture Manufacturing Company. Importance is attached to that part 
of the indictment charging that : 

"The said pretended license agreements wliieli were to be entered into 
simultaneousl.y by the said New ])eparture Manufacturing Company as os- 
tensible llcensor with the remaining corporation défendants as ostensible 
separate lieensees were to be in ail respects unifonn iv. character, were to 
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contaiu scliedules of uuiform aiul noncoiupetitive priées, restrictions upou ail 
sales of tlie aforesaid uierchandlse and products to be made by any of said 
corporations défendants to jobbers and nianutaetnrers," etc. 

This assertion, when considérée! with other averments, would seem 
to clearly négative the inf erence that the licenses were for a basic pat- 
ent, or that conditions were imposed on competitors in good f aith and 
without an intention to violate the statute under considération. None 
of the separate patent rights owned by the défendant corporations 
hinged or depended upon license rights transferred by the New De- 
parture Manufacturing Company, and the right to manufacture was 
not derived from it. 

We are not at this time concerned with the scope of the claims of 
such Hcense patent, or with the right to license others to manufacture 
or sell the patented articles, or to impose license conditions, or to fix 
the prices of sale to jobbers or dealers and by them to customers, and 
therefore the authorities cited by counsel for défendants, showing 
that patentées hâve the right to license others and to impose condi- 
tions as to price, etc., are not now applicable. Whether the plan was 
lawfully devised, without an intention to monopolize or engage in a 
conspiracy in restraint of interstate trade, is a question not now deter- 
minable, though it may be remarked that the gênerai scheme by which 
the prices were to be fîxed and controlled, assuming the truthfulness 
of the averment as to the grant of a pretended license, possesses an in- 
genious intermingling of varions business interests, which no doubt 
justifies the conclusions of the indictment that the intention was to 
discourage and destroy compétition and to attempt to create a mo- 
nopoly. 

In the Bath-Tub Trust Case, 226 U. S. 20, 33 Sup. Ct. 9, 57 L. Ed. 
—, so called, a case recently decided by the Suprême Court of the 
United States, a situation somewhat similar to this in respect to quan- 
tity of output and license agreement was presented, and the court 
said: 

'The trade was, therefore, practically controlled from producer to con- 
sumer, and the potency of the scheme was established by the eo-operatiou 
of 85 per cent, of the manufacturera. * * * The agreements therefore 
clearly transcended wUat was necessary to proteet the use of the patent or 
the monopoly which the law ponferred ujxin it. ïhey passed to the purpose 
and accomplished a restraint of trade condemned by the Slierman law." 

The Suprême Court then pointed out the distinction between that 
case and the case of Bernent v. National Harrow Ce, 186 U. S. 70, 
22 Sup. Ct. 747, 46 L. Ed. 1058; but nevertheless the intimation in 
the opinion is clear that the. monopoly secured to the patentée by the 
issuance of a patent cannot be designedly used to form a combination 
or conspiracy between manufacturers and dealers to accomplish a 
restraint of trade such as the Anti-Trust Act prohibits. Upon this 
subject the Circuit Court of Appeals for the Third Circuit, in Na- 
tional Harrow Co. v. Hench et al., 83 Fed. 36, 27 C. C. A. 349, 39 U- 
R. A. 299, has aptly said : 

"The fact that the property Involved is covered by letters patent is urged 
as a justification; but we do not see how any Importance can be attributed 
to this fact. Patents confer a monopoly as respects the property covered by 
204 F.~8 
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theni, but they eonfer no right upon tlie owners of several distinct patents 
fo combine for the purpose of restraining compétition and trade. Patented 
property does not differ in this respect fvoin any other. The fact tliat only 
the patentée may possess liimself of several patents, and thus increase lus 
monopoly, alïords no support for au argument in favor of a combinatlou by 
several distinct owners bf such property to restrain manufacture, control 
sales, and enhanee priées. Such eonibinations are consinracies against the 
public interests, and abuses of patent privilèges." 

The language quoted was cited with approval by Judge Coxe in 
National Harrow Company v. Hench et al. (C. C.) 84 Fed. 226. 

In Blount Manufacturing Co. v. Yale & Towne Mfg. Co. (C. C.) 
166 Fed. 557, of the patentées' privilège of combining their patent 
rights the court said : 

"Where, however, each patentée continues to raake liis owu goods under 
his own patents, aiid seeks to euhauce his profits by agreement with cred- 
itors who make either patented or unpatonted articles, theu it seems to fol- 
low that the agreement of each to restrain his ov^'n trade cannot be regarded 
nierely as an incident to the assignaient of patent rights. The patentée then 
restrains his own ti'ade, not for the purpose of enlumcing the value of the 
license which he grants, l)ut for tlie purpose of enhanclng the value of his 
trade by removing compétition." 

So hère, as clainied by the government, the license agreements were 
resorted to as a subterfuge to aid in stifling compétition in trade and 
commerce, and to enhanee the value of the respective businesses of 
the défendant, and to create a monoply in their productions. In Sani- 
tary Manufacturing Co. v. United States (the Bath-Tub Trust Case) 
the Suprême Cotirt clearly supports the view that patentées' rights 
are limited by the Anti-Trust Act, as the following excerpt from the 
opinion shôws : 

"Hights conferred by patents are, indeed, very dcfinite and e.-ctensive ; but 
they do not give any more thau other; rights a universal license against posi- 
tive iirobibitions. Tlie Sheruiun I.aw is a limitation of rights^rights which 
may bc pnshed to evil conséquences, and therefore restralned." 

[4] It is next objected that the Sherman Act is unconstitutional ; 
but as to this ground of demurrer it is enough to say that since the 
hearing, or just prior thereto, Judge Hollister, in United States v. 
Patterson (D. C.) 201 Fed. 697, expressly held to the contrary, and 
stated in his opinion that, prior to his passing upon the constitution- 
ality of the act, it had already been held constitutional by Judge Angel 
sitting at the trial of the Bath-Tub Trust Case, by Judge Hand in 
the Sugar Trust prosecution, and by Judge Putnam in the Shoe Ma- 
chinery Trust Case (United States v. Winslow [D. C] 195 Fed. 578). 
As such décisions are in complète accord with my own views, I am 
persuaded that the Anti-Trust Act as a criminal statute is a valid en- 
actment. 

[5] It is further objected that the offenses are not averred to hâve 
heen committed within three years, and criticism is made of the 
phrasing "during said period" in the indictment; but as it is aiso al- 
leged that the unlawful acts were committed by the défendants "con- 
tinuously during a period of time from the Ist day of July, 1907, to 
the présent 8th day of January, 1912," the time is stated within the 
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statutory limitations with sufficient definiteness. Glendale Wooleii 
Mills V. Protection Ins. Co., 21 Conn. 19, 54 Am. Dec. 309. 

[6] The seventh and eighth counts, which aver an attempt to mo- 
nopolize the business carried on by the défendants, are also criticised 
as being too vague, uncertain, and indefinite. This objection lias al- 
ready been sufficiently answered by what bas been said in passing upon 
the preceding counts. It was not improper to incorporate therein by réf- 
érence the facts specified in counts 1, 2. and 3. Crain v. United States, 
162 U. S. 634, 16 Sup. Ct. 952, 40 L. Ed. 1097; Blitz v. United States, 
153 U. S. 315, 14 Sup. Ct. 924, 38 L. Ed. 725. 

Assuming, then, as we must, tbat ail the facts and circumstances 
as summarized herein are true, it is thought to be plainly shown that 
the continuation of such acts by confédération or concert of action on 
the part of the défendants tends towards the création of a monopoly 
in the manufacture of the specified articles. Indeed, by the methods 
and acts complained of, the commingling of separate interests in sep- 
arate patent rights, by the issuing of a pretended Hcense for a pre- 
tended basic patent, with the intention of fixing uniform prices and 
discounts and imposing o'ther conditions, benefits and advantages were 
secured which may be enjoyed only by a separate patentée in the pro- 
tection of his true monopoly. It was such courses of procédure by 
industrial interests in whatever form or guise that the Anti-Trust Act 
was designed to check and prevent. 

The demurrers are overruled on ail grounds, and the défendant 
corporations and individuals are required to plead to the indictment 
at this regular term of court. 



In re HALSTEAD & CO. 

(District Court, D. New Jersey. April 5, 391.1.) 

Corporations (§ 5f)0*)^CoNSOLiDATiox — Contract — Assumed Debto. 

A contract for the consolidation of a tirin and certain other corpora- 
tions provided tliat ttie assets of tlie firin sliould aggregate ii;525,000, and 
on that hasis the total aniouut of the tirin's délits to be assumed by the 
Consolidated corporation should not exceed $100,000, but if the assets ex- 
ceeded such amonnt the indebtedness to be assumed niight also exceed 
to the same extent the amonnt of $100,000, at the tirm's option, and that 
any claini agalnst the firm for worlc doue or material furnished to their 
tactory, building, or macliinery would be assumed and paid by the Con- 
solidated Company. Meld, that such contract became functus oflieio as 
soon as the plan to consolidate was carried out, and that the Consolidated 
Company was therefore not liable for an indebiedness of the firm to cer- 
tain urchitects for fées and services not included in the liabilities deter- 
mined at the time of the consolidation, nor computed or considered at 
the time the corporation settled its obligation with the members of the 
firm under the consolidation contract. 

|Kd. Note. — For other cases, see Corporations. Cent. Dig. §§ 2,3.54 2361- 
2307; Dec. Dig. § 590.*] 

In Bankruptcy. In the matter of the bankruptcy proceedings of 
Halstead & Co., bankrupt. On pétition to review a referee's order 

•For other cases see same topic & § -nu.vibbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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allowing part and disallowing part of the daim of James E. Ware 
& Sons. Reversed. 

McDermott & Enright, of Jersey City, N. J., for the trustée. 
Jolm W. Remer and Edo E. Mercelis, both of New York City, 
for the bankrupt. 

CROSS, District Judge. This matter is before the court upon 
cross-petition to review an order of a référée, bearing date February 
28, 1913, which confirmed another order of the same référée of likc 
purport, bearing date February 19, 1912. One of the pétitions for 
review is filed by James E. Ware & Sons, creditors of the bankrupt, 
whose claim was allowed by the référée in part and disallowed in 
part, and who complain of such disallowance. The other is filed by 
the trustée, who complains because of the allowance of any part 
of the claim of Ware & Sons. The claim in question is for architect 
fées and services alleged to hâve been performed by Ware & Sons 
for a partnership known as Halstead & Co., which partnership later 
became merged in the manner hereinafter described in the bankrupt 
corporation, also known as Halstead & Co. It is not claimed that 
Ware & Sons did any work or performed any services for the bank- 
rupt, or that there is any direct privity of contract between them 
and the bankrupt. If they hâve any claim against the bankrupt's 
estate, it arises out of a clause in the agreement of consolidation, pur- 
suant to which the bankrupt subsequently purchased the assets of 
the fîrm of Halstead & Co., and of other concerns hereinafter named. 
The bankrupt was originally incorporated June 14, 1901, under the 
name of Central Lard Company, and thereafter conducted the busi- 
ness of manufacturing lard at Jersey City. The partnership of Hal- 
stead & Co. had been in existence for nearly 40 years, during which 
time it was engaged in the meat-packing business, and in the course 
of such business had acquired land adjoining the factory of the Cen- 
tral Eard Company, with the intention of building a large packing 
house thereon, which it ultimately did. There was also in the vi- 
cinity a cooperage belonging to a corporation known as the Central 
Cooperage Company, and a stable with a large equipment of horses 
and wagons, which was owned by still another corporation known 
as the Central Trucking Company. In thèse latter corporations 
the firmi of Halstead & Co. and the Central Lard Company had con- 
trolling interests. The fîrm of Halstead & Co. also had some in- 
terest in, but did not control, the Central Lard Company. The fîrm 
of Halstead & Co., during the period referred to, built a new pack- 
ing house upon the land adjacent to the lard company's property, 
under the direction of Ware & Sons, and it was out of this employ- 
ment that their claim now in controversy arose. Subsequently the 
partnership fîrm and the parties interested in the Central Lard Com- 
pany proposed to merge the business of the firm of Halstead & Co., 
the Cooperage Company, and the Trucking Company into that of 
the Central Lard Company, and at the same time to change the name 
of the Lard Company into Halstead & Co. Pursuant to such inten- 
tion, the consolidation agreement above referred to, bearing date 
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April 10, 1907, was entered into between the Central Lard Company, 
a corporation of New Jersey, the firm of Halstead & Co., composed 
of Ebenezer Hurd and James W. Halstead, the Central Cooperage 
Company, a New Jersey corporation, the Central Trucking Company, 
also a New Jersey corporation, and certain stockholders of the Cen- 
tral Lard Company, and other persons, whom it is unnecessary to 
name. It was thereby agreed that the assets of the partnership and 
of the several corporate parties to the agreement should be inven- 
toried and appraised, and that from the valuations thns ascertained 
the indebtedness of the several parties, to an amount fixed by the 
agreement, might be dedncted and assumed by the purchaser, and 
stocks and bonds in specified proportions of the purchasing corpo- 
ration issued to each of the parties for the net value of the balance 
of its assets as thus ascertained. 

The paragraphs of said agreement which relate to the appraisal 
and transfer of the property of the firm of Halstead & Co., and to 
the assumption by the purchaser of their debts, are as follows : 

"III. The flrni of Halstead & Company sliall transfer to the new company 
its factory, its plant, its merchandlse, stock in trade and raw and manu- 
factured niaterials, its herses, trucks, wagons and harness, its dressed hog 
cars and ail other property used by It in the transaction of its business as 
beef and pork packers and as slaughterers, and its accounts and bill re- 
ceivable, and shall receive in payment thereof : 

"First. One hundred and fifty thousand dollars ($150,000) in par value of 
the second mortgage bonds of the new company. 

"Second. One hundred and fifty thousand dollars ($150,000) in par value in 
preferred stock of the said new company. 

"And the remainder in common stock of the new company at par. 

"IV. The valuation of the property transferred by the said firm to the 
new company shall be ascertained as follows : The real property, together 
with the plant, machinery, tools, appllances and equipments and their in- 
terest in real property owned as tenants in common with the Central Lard 
Company, and in the power house and machinery, tools, appllances and 
equipments thereof, and dressed hog cars, shall be taken at the actual costs 
thereof, as shown by the books. The merchandlse and stock on. hand, both 
raw material and manufactured, shall be inventoried at its market value. 
The accounts and bill s recel vable shall be taken at their face value, reserv- 
ing therefrom such as were not incurred in the actual transaction of their 
business, and reserving also the accounts receivable of the slaughterlng de- 
partment to the extent sufRcient to pay the debts of that department ; the 
horses, trucks, wagons and stand In the market shall be taken at an appraised 
value ; their interest in the stock of the Trucking Company and the M. 
Crâne Co. shall be taken at par. From the total amounts so ascertained 
shall be deducted such of the debts of the firm as shall be assumed by the 
new company as herelnafter provided, and the balance shall be taken as the 
price of the flrm's interest to be pald for in second-mortgage bonds, pre- 
ferred and common stock at par, as above set forth. It is agreed that the 
assets of the firm shall aggregate in value, determlned as above, the sum 
of at least flve hundred and twenty-flve thousand dollars ($525,000) ; and 
upon such basis the total amount of the debts of the flrm to be assumed by 
the new company shall not exceed the sum of one hundred thousand dol- 
lars ($100,000) ; if the assets exceed such amount the indebtedness to be 
assumed may also exceed to the same extent at the option of the flrm. Any 
claim against the flrm for work done or material furnlshed to their factory. 
building or machinery will be assumed and pald by the new company." 

At the time of the consolidation no liability to Ware & Sons ap- 
peared upon the books of the firm of Halstead & Co., which were 
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gone over by an accountant, and the net value of their assets was 
computed and turned into the new corporation without référence 
to any such liability, and stocks and bonds of that corporation vvere 
thereiipon issiied to the firm of Halstead & Co. without any déduc- 
tion on account of their habihty to Ware & Sons, if any. 

The foregoing paragraphs taken from the agreement give the en- 
tire plan of consolidation as between the firm of Halstead & Co. and 
the Lard Company, as agreed upon in.advance by the constituent 
companies. This agreement, it should be observed, was not a per- 
manent one. Its only purpose or value was to set forth in black and 
white the understanding and agreement of the contracting parties, 
and hold them thereto until the plan of consolidation as therein out- 
lined should be executed, the time for which, as thereby fîxed, was 
May 1, 1907. As soon as that plan was carried out, the agreement 
became functus ofBcio. Beyond the period of its consummation it 
had no inhérent life ; nor did it contain any saving clause by wdiich 
life could longer be retained in it either by or for the benefit of 
Ware & Sons or other third party. 

Turning to the agreement itself, an examination of the paragraphs 
referred to shows that if, upon inventory, the assets of the firm of 
Halstead & Co. aggregated $525,000, then the total amount of the 
debts of the firm to be assumed by the new corporation was not to 
exceed the sum of S100,000. If, however, the firm's assets exceeded 
the amount above named, then the firm, at its option, might add a 
iike amount to the indebtedness which the purchasing corporation 
was to assume. It nowhere appears, however, but the contrary, that 
it was to assume ail of the firm's indebtedness, or the indebtedness 
of any particular créditer or creditors of the firm. The purchaser 
was to assume, not the entire indebtedness of the firm, but its in- 
debtedness to a limited amount only, which amount was to be de- 
ducted from the inventoried value of the property it was purchasing. 
Each of the constituent companies was treated in the same way, 
its assets were to be inventoried and valued, its debts to a prescribed 
amount deducted and assumed, and bonds and stocks issued to it 
for the différence or net value of its property, thereby completing 
the purchase and closing the entire transaction. The agreement in 
question was ultimately carried out, and the property of the firm of 
Halstead & Co., together with that of the other parties, acquired 
and paid for in accordance with its terms. To be more spécifie, 
indebtedness of the firm of Halstead & Co. to the amount of $142,- 
315.34, which did not include indebtedness to Ware & Sons, having 
first been deducted from the appraised value of its property of $595,- 
845.37, the corporation of Halstead & Co. jjaid the balance with its 
bonds and stocks, and by so doing paid ail that it had by said agree- 
ment undertaken to pay. It has already been stated that this agree- 
ment was transitory, or, as styled by the Suprême Court of the 
United States in a somewbat similar case, "an executory contract 
inter partes.'' National Bank v. Grand Lodge, 98 U. S. 123, 25 L. 
Ed. 75. The similarity just referred to between that case and the 
one at bar is found in the fact that in both cases the assumotion 
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of indebtedness was limited in amount and was conditional. In the 
reported case the promise to pay was contingent upon tlie promise 
to deliver certain stock, while in tliis it was contingent upon the in- 
debtedness being turned in by the debtor that it might be deducted 
from the purcliase price, and that it might be segregated from other 
indebtedness which was not assumed ; the assumption being hmited. 

Ware & Sons had no knowledge of the existence of the agreement 
of consolidation until after it had been fully executed, and therefore 
had become nugatory. In Joslin v. N. J. Car Spring Co., 36 N. J. 
Law, 141, upon which claimants' counsel place reliance, the plaintiff, 
whose debt had been assumed, knew of that fact, assented to it, and 
acted upon it, as appears in the opinion of the court, and in those 
respects the case is distinguishable from the one at bar. Again, 
because the agreement has been executed, the interprétation and 
efïect given it at that time are binding, not only upon the parties 
themselves, but upon the claimants herein. But assuming that the 
agreement in question was not executory, that it remained unex- 
ecuted, and that there was a direct and spécifie assumption by name, 
which there was not, of the claimants' claim, still there can be no 
doubt that in law the purchaser's liability under such assumption 
could be released at any time before the claimants had accepted or 
in some way acted upon the assumption, when, for the first time, 
they would hâve had a vested right therein. Crowell v. Currier, 27 
N. J. Eq. 152, affirmed by Court of Errors and Appeals 27 N. J. Eq. 
650; Jordan v. Laverty, 53 N. J. Law, 15, 20 Atl. 832; Keller v. Ash- 
ford, 133 U. S. 610, 624, 625, 10 Sup. Ct. 494, 33 L. Ed. 667. Unques- 
tionably, up to the time just mentioned, the parties to the agreement 
could hâve rescinded it in toto ; unquestionably they could hâve re- 
leased any Uability thereby imposed upon the corporation of Hal- 
stead & Co. in favor of the claimants ; and unquestionably, when 
the parties met to consummate the agreement, they could, by com- 
mon consent and agreement, bave waived the performance of any 
part or parts thereof, or could hâve modified, changed, or altered 
any of its terms ; and this, as to such changes as were made, if any, 
is what in law, in the absence of fraud, they must be presumed to 
hâve donc vvdien the contract was carried out. The presumption, in 
the absence of évidence to the contrary, is that the agreement was 
executed as the parties desired and intended it should be, and if the 
facts show that its exécution varied in any respect from its terms, 
then the extent of such variation must be taken as measuring the 
extent of a modification in the terms of the agreement, to which the 
parties must be taken to hâve assented. 

The firm of Halstead & Co., when the agreement was executed 
and its property transferred, deducted from its inventoried value such 
of its debts as it chose and the agreement permitted, and received 
the balance as the purchase price of its property. In other words, 
it received the fuU amount coming to it for the value of its property 
according to the terms of the contract, and the purchaser, after as- 
suming certain specified debts, paid the balance of the purchase price, 
and cannot be made to pay anything additional. either to the fîrm of 
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Halstead & Co. or to its creditors, whose debts were not included 
in and did not form a part of the purchase price. The contract, hav- 
ing been executed to the satisfaction of the parties, cannot be opened 
up because of the dissatisfaction of a third party. The case would 
manifestly be différent if the claim of Ware & Sons had been de- 
ducted from the purchase price. In that case the corporation of 
Halstead & Co. would hâve in its possession moneys to which the 
claimants would be both legally and equitably entitled, moneys which, 
in fact, it held in trust for them. 

As to any alleged récognition of or promise to pay the claim of 
Ware & Sons by letter of one of the officers of the corporation, 
written after the consolidation agreement was carried out, it is sufifi- 
cient to say that it does not appear that such ofïicer had any au- 
thority from the corporation to write it. Moreover, if it can be con- 
strued to contain any promise to pay, such promise was manifestly 
without considération and void. Hasbrouck v. Winkler et al., 48 
N. J. Law, 431, 6 Atl. 22. 

This whole proceeding may properly be regarded as a question- 
able attempt on the part of dilatory creditors after the lapse of eight 
or ten years, and after a considérable part of their claim from mère 
lapse of time has become open to question, to deplete the assets of 
the bankrupt and deprive its creditors of their just dividends. Such 
a resuit should only be contemplated in a plain case where no other 
conclusion could legally be reached. Certainly there would be no 
equity in making the bankrupt in this case pay again for property 
which it had already fully paid for, in order that Ware & Sons might 
be paid their claim at the expense of genuine creditors of the bank- 
rupt. 

The conclusion that has been reached upon this part of the case 
renders any considération of the merits of the claim of Ware & Sons 
unnecessary. 

The orders of the référée under review will be reversed and set 
aside. 



ST. LOUIS INDEPKNDKNÏ PACKIXG CO. v. HOUSTON, Secietary 
of Agriculture, et al. 

(District Court, E. D. Missouri, E. D. April 12, 1913.) 

No. 4,156. 

Food (§ 7*) — Méat Pbodt'cts — Sat^e — Decet'tive Name — Secretaey or Aqri- 

CUI.TIIEE — KeGULATIOXS — AulJIORiITY "SaUSACIE." 

Aet Coufr. June :'>(>. 1900, c. 3913, 34 Stat. 074, déclares that no méat 
or rneat product sliall be sold or offered for sale by any person In Inter- 
state or foreign commerce under a false or deeeptive nanie, and that: 
the Secretary of Agriculture from time to time shall make such rules 
and régulations as are necessary for tlie efficient exécution of the act. 
Held, that the terin "sausage" being defined by lexicographers as an arti- 
cle of food composed of méat, sait, and spices, the Secretary of Agri- 
culture liad authorit.v to prescrite that méat products sold under the 
nanie of "sausage" should not contain cereal in excess of 2 per cent., 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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nor water or ice in excess of 3 per cent., and If water and cereal ara 
added the substance should be labeled "Sausage, water, and cereal." 
[Ed. Note. — For other cases, see Food, Cent. Dlg. § 1; Dec. Dig. § 7.*] 

In Equity. Suit by the St. Louis Independent Packing Company 
against David F. Houston, Secretary of Agriculture, and others. 
Decree for défendants. 

Franklin Ferriss, Joseph H. Zumbalen, Henry T. Ferriss, and 
Matt. G. Reynolds, ail of St. Louis, Mo., for plaintiff. 

Homer Hall, Asst. U. S. Atty., of St. Louis, Mo., for défendants. 

DYER, District Judge. The défendants in this case are the Sec- 
retary of Agriculture, the Chief of the Bureau of Animal Industry, 
and the Chief Inspector of said Bureau. The latter is the only one 
of the défendants before the court. The other two are nonresidents, 
and therefore without the jurisdiction of the court. 

The bill discloses the fact that the complainant is a corporation 
organized under the laws of Missouri, and as such owns and opérâtes 
a slaughtering establishment, at which it conducts the business of 
slaughtering cattle, sheep, and hogs and manufacturing a méat prod- 
uct commonly styled and designated as "sausage." 

The plaintiff allèges that the sausages so manufactured by it "are 
compounds and mixtures composed and manufactured from méat 
of hams, pork, spices and cereals"; that in the product thus man- 
ufactured there is contained from 1 to 10 per cent, of wholesome 
cereal and a varying amount of pure water, which, together with 
méat and spices, make a sound, healthful, and wholesome product, 
with which there is neither dyes, chemicals, preservatives, nor in- 
grédients calculated to make the same unfit for human food. 

The bill further allèges that the use of cereal and water in the 
manufacture of sausage is customary and necessary, and has been 
universally recognized for more than 50 years, and ever since sau- 
sages hâve been known as a commercial product. 

It further appears by the allégations of the bill that after the ap- 
proval by the Président, on the 30th of June, 1906, of an act entitled 
"An act making appropriations for the Department of Agriculture 
for the fiscal year ending June 30th, 1907," the Secretary of Agri- 
culture, claiming to act under the provisions of said act of Congress, 
established at the plant of the plaintifï, in the city of St. Louis, a 
System of inspection by which the opération of said plant was under 
the charge of an inspector assigned by the Bureau of Animal In- 
dustry to supervise its officiai work, etc. 

It is not deemed necessary to recite the various provisions and 
allégations of the bill to get at the real point of controversy involved 
hère. It may be briefly summarized as foUows : The plaintifï is 
a manufacturer of a commodity called sausage, and in the manufac- 
ture thereof it uses as a part of the product from 1 to 10 per cent, 
of wholesome cereal and a varying amount of pure water; that the 

*For otber cases see same topic & S numbeb In Dec. & Am. Digs. 1S07 to date, & Eep'r Indexes 
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Secretary of Agriculture, on the 28th of February, 1913, promulgated 

the following régulation, to be effective on April Ist thereafter, to wit: 

"United States Department of Agriculture, t)flice of the Secretary. 

'■Waslilugtoii, D. C. Feb. 28, 19i;5. 

"For the purpose of preventlng the use in interstnte or foreign commerce 
of méat or méat food products under any false or deceptive nanie, uiider 
the authority conferred on the Secretary of Agriculture liy the provisions 
of the act of Oongress, approved June 80, 190C (34 Stat. 674 [c. 3913J), rég- 
ulation 18 Is hereby amended by the addition of sections 15 and 16, to read 
as hereinafter set out. 

"This ameudment, whlch for purposes of Identification is designated as 
amendment 4 to B. A. I. order 150, shall become effective on and atter April 
1, 191?. James Wilson, Secretary of Agriculture. 

"Section 16, paragraph 1. Sausage shall not contain cereal in excess of 
two per cent. Wlien cereal is added its présence shall be stated on the label 
or on the produet. 

"Paragraph 2. Water or iee shall not be added to sausage except for the 
purpose of facilitating grindlng, chopping and mixing, in vyhich case the 
added water or ice shall not exceed three per cent., except as provided in 
the following paragraph : 

"Paragraph 3. Sausages of the class which are snioked or cooked, sucli as 
Frankfort style, Vienna style, and Bologna style, ma y contain added water in 
excess of three per cent, but not in excess of an aniount sufîîcient to make 
the produet palatable. When water (in excess of three per cent.) and cereal 
are added to this class of sausages tlie statemeut 'Sausage, water and cereal* 
shall appear on the label or on the produet, but wbeu no cereal is added the 
addition of water need not be stated." 

The bill daims that this régulation is null and void, on the ground 
that the Secretary was without authority to make the same, and that 
the act of Congress conferred upon him no such power. It will be 
seen, therefore, that the real point in controversy is as to whether 
the régulation is valid or invalid. If it is valid, the prayer of the 
bill for an injunction should be denied; otherwise granted. 

So much of the act of Congress as is deemed applicable to the 
présent inquiry is as follows : 

"That when any nieat or méat food produet prepared for Interstate or 
foreign eonmierce which bas been inspected as hereinbefore provided and 
marked 'Inspected and Passed' shall be placed or packed in any can. pot. 
tin, canvas, or other réceptacle or coverlng in any establishment where in- 
spection under the provisions of this act is maintaiiied, the person, (irm or 
corporation preparing said produet shall cause a label to be attached to said 
eau, pot, tin, canvas, or other réceptacle or coverlng, under the supervision of 
an iuspeetor, which label Shall state that the contents thereof bave been 
■Inspected and Passed' under the provisions of this act ; and no inspection 
and examination of méat or méat food products deposited or inclosed in cans. 
tins, pots, canvas, or other réceptacle or coverlng in any establishment wliere 
inspection under the provisions of this act is maintained shall be deemed 
lo be complète until such méat or méat food products hâve been sealed or 
inclosed in said can, tin, pot, canvas, or other réceptacle or coverlng under 
the supervision of an inspector, and no such méat or méat food products 
shall be sold or offered for sale by any person, firm, or corporation in In- 
terstate or foreign connneree imder any false or deceptive name; but es- 
taliiished trade name or names which are usual to such products and which 
are not false and deceptive and which shall be approved by the Secretary 
of Agriculture are permitted. 

"That any person, firm or coi'poration, or any offlcer or agent of any such 
jerson, firm or corporation, who shall vlolate any of the provisions of this 
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act shall be deemed guUty of a misdemeanor, and shall be punished on con- 
viction thereof by a fine of net exceeding ten thousand dollars or imprlson- 
ment for a period of not more thau two years, or by both such fine and im- 
prisonment, In the discrétion of the court. 

********** 

"The Secretary of Agriculture shall from time to tinie make such rules 
and régulations as are necessary for the efficient exécution of the provisions 
of this act, and ail inspections and examinatious made under thls act shall 
be such and made in such nianner as described in the rules aud régulations 
prescribed by sald Secretary of Agriculture not inconsistent witli the provi- 
sions of this act. 

It would seem from the act that no méat nor méat food products 
can be "sold or oiïered for sale by any person, iirm, or corporation 
in interstate or foreign commercé under any false or d'eceptive name; 
but established trade name or names which are usual to such prod- 
ucts and which are not false and deceptive and which shall be ap- 
proved by the Secretary of Agriculture are permitted." 

If the méat product of the plaintifï, called "sausage," composed of 
méat and spices, and cereal in excess of 2 per cent, and water in 
excess of 3 per cent., is a false or deceptive name, then and in that 
case the plaintifï would not be authorized to sell or ofïer for sale 
such product, called sausage ; nor would the inspector be authorized 
to put thereon the words "Inspected and Passed." 

The act of Congress déclares that no "méat or méat food product 
shall be sold or offered for sale by any person, firm or corporation 
in interstate or foreign commerce under any false or deceptive name." 

The^act further provides that the "Secretary of Agriculture shall 
from time to time make such rules and régulations as are necessary 
for the efficient exécution of the provisions of this act." 

The régulation complained of in the bill recites that "for the pur- 
pose of preventing the use in interstate or foreign commerce of méat 
or méat food products under any false or deceptive name * * * 
sausage shall not contain cereal in excess of two per cent. * * * 
nor water or ice in excess of three per cent." 

Had the Secretary power and authority to make and promulgate 
the régulation complained of? The court answers the question in 
the alifirmative. 

This court is no better informed than the judge of the Suprême 
Court of Michigan who wrote the opinion in Armour & Co. v. State 
Dairy and Food Com'r, 159 Mich. 1, 123 N. W. .S80, 25 L. R. A. 
(N. S.) 616. He said: 

■'.Sausage is deflned by ail the lexicographers as an article of food com- 
]iosed of méat, sait and spices. The people generally so understand it. The 
writer of this opinion would be conu)elled to admit that uutil very receutly 
lie liad no knowledge that cereal was used in the manufacture of sausage." 

This judge, although eating sausage for 70 years, never knew or 
even heard that cereals were used in this toothsome delicacy until 
the beginning of this hearing on last Tuesday. 

The act of Congress under which the Secretary of Agriculture 
claims to hâve acted in promulgating the order of February 28, 1913, 
is so important in its character, and so far-reaching in its efïect upon 
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the good of mankind, the court should be absolutely sure of its foot^ 
ing before it strips the officer (charged with the duty of making "such 
ruies and régulations as are necessary for the efîicient exécution oi 
the provisions of the act") of the right he claims to hâve exercised, 
in promulgating the order of lï'ebruary 28, 1913. 

The prayer of the plaintifï for a temporary injunction will be de- 
nied; and it is so ordered. 



UNITED STATES v. HERKIG. 

(District Court, D. Montana. March 24, 1913,)' 

No. 1,995. 

1. Banks and Bankino (§ 256*)— National Banks — Offenses — Reports t» 

COMPTEOLLEE— "FALSE ENTIÎIES." 

The term "false entries," as used in Rev. St § 5209 (U. S. Comp. St 
1901, p. 3497), making it an offense for an ofljcer of a national banking 
association to make false entries in reports to the Comptroller of the 
Curreiicy, means untrue statements of items of account by written words, 
figures, or marks made therein, and was not satlsfled by a mère un- 

fiUed blank in sucli report, viz., "Notes and bills rediscounted " 

when in fact the bank had rediscounted $5,000 worth of its paper. 

|Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
9G5, 906, 970-976 ; Dec. Dig. § 256.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2656, 2657 ; 
vol. 8, p. 7660.] 

2. Banks and Banking (§ 256*) — National Banks — Offenses — False En- 

tries — Repoht to Comptkollke. 

Under Rev. St. § 5209 (U. S. Comp. St. 1901, p. .3497), making it an 
offense for a person knowlngly to make false entries in reports of the 
condition of national banks to the Comptroller of the Currency, only 
those persons who knowingly make the false entries are ehargeable, and 
not an officer of the bank, who vérifies the bank's report containing a 
false entry for which he was not responsible. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §g 
958-964, 007 ; Dec. Dig. § 256.*J 

A. L. Herrigg was indicted for making alleged false entries in a 
report of a national banking association to the Comptroller. Demur- 
rer to indictment sustained, and défendant discharged. 

James W. Freeman, U. S. Atty., and S. C. Ford, Asst. U. S. Atty., 
both of Helena, Mont. 

O. W. McConnell, of Helena, Mont., J. W. Speer, of Great Falls, 
Mont., and C. A. Rose, of Havre, Mont., for défendant. 

BOURQUIN, District Judge. The défendant, on trial for alleged 
false entries made by him contrary to section 5209, R. S. (U. S. Comp. 
St. 1901, p. 3497), in a national banking association's reports to the 
Comptroller, objects to admission in évidence of the reports, in that 
the false entries relied on are not entries made by him or are true, 
though incomplète. The false entries alleged in the indictment are 
that défendant in reports verified by him, with the requisite evil in- 
tent, made entries thus, "Notes and bills rediscounted, ;" that 

'For other cases see saine topic & ! nvmbbb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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they were false, in that there were notes and bills rediscounted to the 
aniount of $5,000. 

The reports disclose they are on forms furnished by the Comptrol- 
1er, and contain many numbered items in print, with blank columns 
wherein to enter the several amounts thereof. "Notes and bills re- 
discounted" is one of the printed items therein, and défendant failed 
to enter the amount thereof, or to make any entry of any kind in con- 
nection therewith. The government contends that by adoption they 
are defendant's entries, and are false, in that the unfilled blank for 
the amount is équivalent to or implies an assertion by défendant that 
there were no notes and bills rediscounted. In disposing of the mat- 
ter the court said : 

The objection virtually challenges the sufficiency of the indictment 
to State an oiïense. The practice of refraining from demurring and 
of raising the issue by objections to évidence is to be discouraged, in 
that it is ill-timed, may find opposing counsel unprepared, and con- 
strains the court "on circuit" to hasty détermination of novel and 
grave law questions, with neither opportunity nor time for the re- 
search and considération their importance merits. For that reason, 
and 80 that no technical advantage may accrue from the tactics em- 
ployed, the objection is overruled pro forma (perhaps it might more 
properly be undetermined). In the court's opinion, however, the in- 
dictment does not charge an offense, and hence, as though demurred 
to and demurrer sustained, it is ordered dismissed. The défendant 
is discharged, and the jury excused. 

The government's contention cannot be sustained. This is a stat- 
utory offense. The statute must be strictiy construed, not to defeat 
the législative will, but to efïectuate it, to the end that no case not 
by Congress brought within the letter of the statute shall be included 
by construction. Though a case may appear of equal atrocity to those 
of the statute, or within the mischief thereof, if it be not clearly with- 
in the letter of the statute, it is clearly without it. 

■'Before a iiiau eau be punished. lus case inust lie plainly and iimnistakably 
within the statute." V. S. v. Brewer, 139 U. S. 278, 11 Sup. Ct. 538, 35 L. 
ICd. liJO. 

[1,2] The statute prohibits making false entries. Neither false re- 
ports nor false vérifications are within the statute. False entries in 
reports are untrue statements of items of account, by written words, 
figures, or marks made therein. Within the statute hère involved they 
are the ofifense of him only who knowingly made them or caused 
them to be made. He who is not so responsible for a false entry is 
not guilty of making a false entry, though he vérifies the association's 
report containing it. Cochran v. U. S., 157 U. S. 287, 15 Sup. Ct. 
628, 39 L. Ed. 704 : Richardson v. U. S., 104 C. C. A. 69, 181 Fed. 1 • 
U. S. V. Crecilius (D. C.) 34 Fed. 30. 

Hère the entry as set out in the indictment is true, and not false, 
though it fails to set out the amount of the notes and bills redis- 
counted. To couvert it into a false entry, it must be implied the néga- 
tive "None" is intended to follow. If it were a necessary implication, 
doubtless it would be indulged. But it is not. An implied affirmative 
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is as reasonable — more reasonable, in view of the presumption of in- 
nocence. The most that can be said is that the entry is ambiguous. 

If implications were permissible in cases like this at bar, whether 
the offense of making false entries was committed would dépend on 
some subséquent mental process of the Comptroller. In this case one 
Comptroller might imply a négative, and so convert the entry into a 
false entry and the maker into an offender, and another Comptroller 
might imply an aiifirmative and so maintain the integrity of the entry 
and the innocence of its maker. 

Men's guilt or innocence dépends on their own acts and their aspect 
when performed; not on the alternative inferences of other persons 
thereafter. Doubtless the Comptroller could hâve rejected the reports 
as no reports in so far as the item involved is concerned, and could 
hâve imposed the penalty of $100 per day, till reports made, provided 
for by section 5213, R. S. (U. S. Comp. vSt. 1901, p. 3499). But he 
could not accept them and by implication convert an incomplète, but 
literally true, entry therein into a false entry. And if we look beyond 
this indictment to the reports offered in évidence, it may be observed 
that a blank is not an entry. Instead of making a false entry, guilty 
action, défendant did not make any entry, mère inaction. Nor cou'ld 
the printed item in the form under any circumstances become a false 
entry by adoption made by défendant. If false, it might be a false 
statement by adoption ; but, since défendant neither made nor caused 
it to be made, it could not be a false entry made by him. Hence, rio 
offense within the statute involved. 

The court is advised that the question hère involved bas been sev- 
eral times like decided in several districts, and that this indictment 
was sought by the Comptroller's office contrary to the advice of the 
government's counsel. It would seem that the Comptroller's office 
should either accept thèse décisions as law or seek a review thereof. 
Otherwise, prosecution is persécution. 



lu re HTTRT.KY. 

(Difstriot Court, D. Minnesota, Thlrd Division. April 5, 1913.) 

1. Bankkuptcy (§ 67*) — Person Sudject to Adjudication — "Wage-Ears- 

EES." 

Bailla-, Act July 1, 1898, c. 5-11, .30 Stat. 544 (U. S. Comp. St. 1901, p. 
.1418), exempts wage-earners, and section 1, subsec. 27, provides that 
"wage-earner" sliall mean an indlvidual wlio works for wages, salary, 
or liire, at a rate of compensation not exceeding $1,500 a year. Held, 
tliat wJieve an alleged bankrupt was eniployed as a traveling salesman at 
the rate of !|;100 per moiith and board and lodging while traveliiig, and 
therc was e\-idenco that his employer's agreement to pay his traveliug ex- 
penses was worth $40 a montli to Mm, his compensation exceeded $1,500 
a year, and he was tlierefore not exempt as a wage-earner. 

[Ed. Note.— For other cases, see Bankruptcv, Cent. Dig. §§ 17, 18, 86, 87 ; 
Dec. Dig. § 67.* 

For other définitions, see Words and Phrases, vol. 8, p. 7365.] 



•For other cases see same topic & § numbek in Dec. & Am. Digs 1907 to date, & Rep'r Indexes 
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2. Bankruptct (§ 14*) — Jurisdiction — Domicile — Evidence. 

An alleged bankrupt admitted that his résidence was in St. Paul, Minn., 
untll January 13, 1912, which lacked 1.3 days of being the greater part, 
of six montlis preceding the filing of the baukruptcy pétition in that dis- 
trict, but claiiiied he had changed his résidence to Texas before January 
26. 1912. He did not reach Texas until January 21st, and while he was 
aetually within the state after that date, It appeared that the duration 
of his employment was unc-ertain, and that he was traveling wiih his 
wife in Texas in about the sanie manner lie had previously traveled for 
the saine employer through Kentueky and otlier states during the pre- 
ceding year when he admitted that he retained his résidence in St. 
Paul. Èeld, that his testiinony that he intended to fix his résidence in 
Texas as soon as he arrived there was not conclusive, and that the évi- 
dence did not show that he had changed his résidence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 20; Dec. 
Dig. § 14.*] 

3. WiTNESSES (§ 400*) — Adverse Witners— Conclusiveness of Testimony. 

The fact that petitioning ereditors in involuntary bankruptcy pro- 
ceedings called the alleged bankrupt as a witnes.-i as to his résidence, 
and he testified that he intended to change his résidence froin Minnesota 
to Texas as soon as he arrived there, did not preclude such creùitors 
from showing the contrary. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 1268, 1269; 
Dec. Dig. § 400.»] 

4. Bakkruptcy (§ 67*) — Persons AVho May Be Adjudged — Wage-Earners — 

contract of elfployment— traveling expenses. 

A contract ot' eniploynient by which the employé was to receive $100 a 
month and traveling expenses would not entitle him to any allowance 
for expenses while he was at home. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 17, 18, 86, 
S7 ; Dec. Dig. § 67.*] 

5. Bankruptcy (§ 4SI*) — Involuntary Proceeding— Adjudication — Con- 

TEST HEARING — FEES. 

Under local bankruptcy rule 10, providiug for the fées of a référée, his 
fées as spécial muster, on the heai'ing of an issue raised on an hivolun- 
tary pétition as to whethcr the court had jnrisdiction and whether the al- 
leged bankrupt was subjeet to ad.1u<lieatlon, could not exceed $10. 

[Ed. Note. — For other cases, see Bankrujitcv, Cent. Dig. | 886; Dec. 
Dig. § 481.*] 

In Bankruptcy. In the matter of Joseph A. Hurley, alleged bank- 
rupt. x^djudication granted. 

Russell L. Moore, of St. Paul, Minn,, for the bankrupt and another. 
Walter L. Chapin and John M. Bradford, both of St. Paul, Minn., 
for the ereditors. ■ 

WILLARD, District Judge. This case came on to be heard 
upon the report of the référée as spécial master upon the answer of 
the National Surety Company, the créditer sought to be preferred, 
and upon the spécial plea to the jurisdiction of the court by the bank- 
rupt, Hurley. The National Surety Company answered that Hurley 
was a wage-earner at the time the pétition was filed against him on 
April 25, 1912. The facts are stated in the report of the spécial 
master and need not be repeated. The salary which Hurley received 
was $100 a month and his traveling expenses. His employer did not 

•For Qtber cases sçe sajjie topi,ç & § numbeb in Dec. & Am. piga. 1907 to data. & Bep'r Indexe» 
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raake him an allowance of a certain sum, but reimbursed him for 
such traveling expense as he incurred. This included his hôtel bills 
or what he paid eut for food and lodging. 

[1] A "wage-earner" is defined by the Bankrupt Act, as ioliows : 

"Section 1. (No. 27) 'Wage-eunier' sliall lueau an iudividual wlio works 
for wagt's, salary, or hire, at a rate of compensation not exceedins oiie tiioii- 
sand flve tiundred dollars \io.v ycar." 

Hurley was employed by a company located at St. Louis, Mo. 
If that employer had agreed to pay him $100 a month, and to board 
and lodge him at St. Louis, and if it were proven that this board 
and lodging was worth to Hurley $40 a month, it must be clear that 
the compensation which he received by reason of his employment 
would be $140 a month. In the présent instance he received this 
board and lodging while he was traveling. In a case where an em- 
ployé maintained a household establishment at his place of rési- 
dence, from which place of résidence he traveled for his employer, it 
might be difficult to détermine just what the board and lodging fur- 
nished him while he was so traveling would be worth to him, for 
the expenses of his household establishment would still go on dur- 
ing his absence. This difficulty is not presented hère, for, in the first 
instance, Hurley maintained no household establishment in St. Paul ; 
and, in the second place, both he and his wife testified from their 
expérience that the agreement on the part of his employer to pay his 
traveling expenses was worth $40 a month to him. It thus appears 
that he was in fact at the tinie the pétition was filed against him 
receiving compensation at the rate of $140 a month, or more than 
$1,500 a year, and was therefore not a wage-earner. 

This défense of the National Surety Company cannot be main- 
tained. 

[2] Hurley 's plea alleged that he had not had his résidence or 
place of business within the district of Minnesota the greater part of 
six months preceding the filing of the pétition against him. The 
facts relating to this matter are stated in the report of the spécial 
master, and need not be repeated hère. The pétition was filed, as bas 
been said, on April 25, 1912. Hurley admitted that his résidence was 
in St. Paul until January 13, 1912, which lacked 13 days of being, the 
greater part of the six months preceding the filing of the pétition. The 
question is whether he changea his résidence to Texas before January 
26, 1912. He did not reach that state until January 21, 1912. While 
he was actually within the state after that date, I do not think that 
the évidence shows that he did not intend to return to St. Paul. The 
duration of his employment was uncertain. He apparently was travel- 
ing in Texas with his wife in about the same manner as he had trav- 
eled for the same employer through Kentucky and other states durin^ 
the preceding year, when he admittedly retained his résidence in St. 
Paul. Although he says that he intended to fix his résidence in Texas 
as soon as he arrived there, yet this statement by him is not conclusive. 

[3] The fact that the petitioning creditors called Hurley as a wit-. 
ness did not preclude them from showing that the facts material to thq 
controversy were différent fronj what Hurley stated that they werc. 
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The matter of his intention was a fact material to this inquiry. Upon 
that question his acts while in Texas are more important than his tes- 
timoH}' given after this controversy arose, as to what his intention 
then was. By the terms of his contract of employment he was enti- 
tled only to his traveling expenses. 

[4] That, of course, would entitle him to no allowance for expenses 
while he was at home. At the time the pétition was filed against him 
he said that he hved in Houston, Tex. The testimony shows, how- 
ever, that he charged his employer with his expenses for board and 
lodging while he was at Houston, and that such expenses were paid. 
This fact is entirely inconsistent with the idea that Houston was his 
résidence, or that he was anything more than a traveler while he was 
there. His plea to the jurisdiction cannot be sustained. 

[5] Under rule 10 the fées of the référée as spécial master upon this 
hearing cannot exceed $10. 

It is therefore now hère ordered that the answer of the National 
Surety Company and the plea of Hurley be overruled ; that said Hur- 
ley be and hereby is adjudged a bankrupt; and that the case be refer- 
red to the proper référée for further proceedings in accordance with 
law. 



In re BEARD. 
(District Court, S. D. Georgia, N. E. D. Marcli 28, 1913.) 

1. Chattel Mortgages (§ 48*) — Cbop Mortgage — Description. 

A description in a crop mortgage of ail the grantor's crop of cotton of 
100 acres now up and growing on the lands of B. M. W., also ,30 acres of 
corn on same place up and growing, and 20 acres of cotton on D. J. H.'s 
place up and growing, was not fatally defectlve; paroi évidence being 
admissible to identify the saine. 

LEd. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §| 93- 
95; Dec. Dig. § 48.*] 

2. Bankbuptct (§ 184*) — Olaims — Priority — Cbop Mortgage — Record. 

Under Civ. Code Ga. 1910, § 3349, providing that the lien of mortgages 
on crops given to secure debts for supplies to aid in maliing and gather- 
Ing the crop shall be superior to judgments of older date than the mort- 
gages, a crop mortgage, though not recorded until after an action was 
brought on a note against the mortgagor, was prier to the rights of the 
holder of the note ; the mortgagor having become a bankrupt before judg- 
ment. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 275-277; 
Dec. Dig. § 184.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of J. E. 
Beard. On pétition to review an order overruling objections of a 
trustée to priority of a crop mortgage held by J. O. and N. B. Che- 
nault. 

C. E. Sutton, of Washington, Ga., for trustée. 
F. H. Colley, of Washington, Ga., for bankrupt. 
Hardeman, Jones, Park & Johnston, of Maçon, Ga., for J. O. and 
N, B. Chenault. 

•For other cases see same toplc & % numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
204 F.— 9 
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SPEER, District Judge. The parties to this case are ail gentlemen 
mainly engagée! in agricultural pursuits. In addition to thelse, the 
Chenaults conduct a country store at the "forks of the road" not far 
from Washington, in the county of Wilkes. Since before the Ameri- 
can Révolution that historié county has proudly worn its name in honor 
of that John Wilkes, the famous editor of the North Briton, whosel 
implacable hostihty to King George III captivated the affection of 
Georgians in those early days. The county town, Washington, was 
given its famous name, not for the Father of his Country, but for Col. 
Washington, commanding those stark Virginian riflemen, ancestors of 
the "Stonewall Brigade" who covered Braddock's retreat and saved 
the remnants of his routed redcoats. 

It is not unnatural that a people with such independent antécédents 
should hâve independent business methods. The case is illustrative of 
this. The Chenaults, in their business of "furnishing" the adjacent 
planters, took many crop mortgages. They, however, recorded none 
of them. Such record might hâve been an imputation on the Southern 
gelntlemen with whom dealt thèse merchants of Huguenot strain. 
Now, a crop mortgage is a favored security in Georgia. It attaches, 
not only to the "growing crop," whether it has begun to grow, or ac- 
tually grows, or ever grows. It secures payment for the guano or 
other fertilizer, natural or artificial, which stimulâtes and perfects the 
snowy fruitage of our royal staple, or the dark green of the Indian 
corn whose squares of tasselling plumes, swayed o'er broad acres 
by the soft breath of Southern winds, are glorious like an army with 
banners. The crop mortgage also supplies rations for Scipio Africanus 
and his patient mule, who, notwithstanding the obloquy they mutually 
wear, hâve no mean place in our economy. Such mortgage, indeed, is 
regarded in Georgia as superior in dignity to a court judgment, which 
in less favored states might hâve the priority of its date. This is made 
plain by section 3349 of our Code, and has been the law since the 
act of 1899 : 

"The lien of inortgages on erops, which mortgiiees are given to seciire tlie 
payment of debts for nioney, supplies, and other articles of necesslty, in- 
cludiug Uve stoclc, to ald in maklng and gathering such crop, shall be su- 
perior to judgnients of older date than such mortgages." 

Now the Chenaults hold a mortgage of that superior sort. It cov- 
dred the cotton to be grown on certain specified lands and certain 
mules. Some of the mules hâve departed this life, but the value of 
the cotton is in hand. Another créditer of Beard, the bankrupt, vidio 
executed this crop mortgage, is A. S. Andelrson. He is the owner of 
a promissory note given long ago by Beard. In this the payée appears 
to be "Rasin Fert. Co.," which we construe to mean the "Rasin Fer- 
tilizer Company." Of this company, thei record is silent. It has prob- 
ably long been numbered with the things that once were and are not. 
The note was made at the remote period of May 4, 1894. A. S. An- 
derson is the transfetree of this note, but with that neighborly spirit 
which pervades in the glorious county of Wilkes (which we may re- 
member en passant was the home of the Mirabeau of the South, Rob- 
ert Toombs, who is reputed to havél said, long ago, that he would 
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read the roU of his slaves at Bunker Hill monument, but probably 
never saidit), did not trouble his neighbor Beard about principal or 
interest, or any such base mechanical matter. The years rolled by. In 
each successive year, when the gentle springtime came and the South- 
ern woods put on their veirnal beauties, the orchards gave prémoni- 
tion of their lovely blooms, those good neighbors would repair to 
Augusta and Washington, and with the accommodating factors "ar- 
range" for "guano," for "mules" and "supplies." Thousands of crop 
mortgages there were in ail thèse years in Wilkes. Ail matured and 
most were paid, for in Wilkes the payment of honest debts was a 
sine qua non to distinction, indeed to social rank. What harvests of 
corn and cotton, of meions, of peaches, and ail the other varied wealth 
which nature pours into Georgia's lap, was garnered in thèse prolific 
years by Beard, we do not know ; but through ail Anderson, like Gal- 
lio in Holy Writ, cared for none of thèse things. Not until Beard 
had done his best and failed welre courts and sherififs troubled with 
the long dormant claim. 

[1] In 1911 the suit of the Rasin Fertilizer Company for the use 
of A. S. Anderson against J. H. Beard appears for the first time on 
the dockets of Wilkes superior court. In thd meantime bankruptcy 
intervenes. The "uniform system" made possible by the "sages and 
patriots" who framed the Constitution takes effect, and so no judgment 
as yet has been entered on the records of said superior court. The 
trustée in bankruptcy is appointed. The crop mortgage is filed, and 
then that officiai of the bankruptcy court reaches the conclusion that 
the vital security by which the Georgia farmer is year after year kept 
"a going concem" must be held subordinate and inferior in rank to 
the uncomplete proceedings to enforcel the chose in action Anderson 
so long ago bought from the Rasin Fertilizer Company. By the trus- 
tée the mortgage is attacked. Insufficient he contends is the delscrip- 
tion of the values pledged. Now the descriptive language is : 

"Ali my crop of cotton of 100 acres now up and growing on lands of B. 
M. Walton ; also 30 acres of corn on same place up and growing, 20 acres of 
cotton on Mrs. D. J. Hill's place up and growing." 

It is true that this description leaves something to imagination ; but 
it has seemed sufficient to the courts of the state, by whose rulings 
on such questions we are probably controlled. In Read Phosphate 
Company v. Weichselbaum Company, 1 Ga. App. 420, 58 S. E. 122, 
it is held that a miortgage which describes the property as "ail my 
crops, corn, cotton, etc., now up and growing, on about 240 acres of 
land, ail of the above property is in Jackson District, county and 
State aforesaid," may be explained by paroi évidence, so as to point 
out and identify such property, and is good as between thd parties 
to the mortgage. If it may be explained by paroi évidence, surely it 
may be identifîed by admission in judicio; and the counsell for the 
trustée on this hearing admitted that the cotton figuratively bef ore 
the court was the cotton raised on the lands therein meintioned. 

[2] It is, moreover, insisted that this crop mortgage was not re- 
corded until after Anderson's action on the fertilizer note was filad. 
This, however, does not affect the validity of the crop mortgage as 
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between Chenault and Beiard, nor can it affect the ancient demand of 
Anderson. No fraud or intended f raud is charged. The crédit given 
by Rasin Fertilizer Company to Beard and evidenced by the promis- 
sory notd which Anderson holds could not hâve prevailed, as we 
hâve seen, against the crop mortgage, even had it been placed in judg- 
ment. A fortiori the crop mortgage must prevail, where the 18 years 
old chose in action has not been placed in judgment at ail. 

The référée in bankruptcy has sustained the validity of this crop 
mortgage which Beard gave to the Chenaults, in order to secure means 
to make the very cotton, the proceeds of which are now before the 
court. We think that the law of the state and the principles of equi- 
ty as well uphold this décision; beside the leisurely methods adopted 
by Andeirson for the enf orcement of his 18 years old note, while 
enhancing the charm of life, where life is happiest in the county of 
Wilkes, are not favored by the law. Doubtless Anderson's long and 
langorous repose has made him a happiçr man. Doubtless it has added 
to his length of days. But is there not the maxim old, "Vigilantibus 
et non dormientibus jura subveniunt," which with libéral interpréta- 
tion imports, "A Georgia crop mortgage is not conducive to safe re- 
pose." 



In re E. A. WALKER & CO. 

(District Court, N. D. Alabama, E. D. March 26, 1913.) 

No. 529. 

Bankkuptcy (§ 122*) — Ceemtors' Meeting — Election of Trustée — ^Majob- 

lïY CkEDITORS — RiGHT TO VOTE — ImPBOPER REPRESENTATION. 

Where at a creditors' meeting it appeared that the claims of the ma- 
jority creditors both in number and amount were represented by dis- 
qualifled attorneys, who had represented the bankrupt aud had solicited 
part of the claims held by thein and intended to vote for an Inappropriate 
person, and, they beiug refused the rlght to vote, the attorneys asked 
leave to vote for another and sultable person, which was denied, it was 
error for the référée to deny their application for delay, to enable the 
creditors to obtain other proper représentation and participate in the sé- 
lection of a trustée, and to proceed to the élection of a trustée nomlnated 
by minority creditors who was unsatisfactory to the majority; no Im- 
proper conduct having been charged to the creditors, and it not appear- 
ing that they were in collusion with the bankrupt or his former attor- 
neys. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 168, 169; 
Dec. Dig. § 122.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of E. 
A. Walker & Co., bankrupts. On pétition of creditors to review a 
referee's order disallowing a right to vote on élection of trustée. 
Granted, and remanded, with directions. 

Blackmon, Merrill & Walker and C. H. Young, ail of Anniston, 
Ala., for petitioners. 

Rutherford Lapsley, of Anniston, Ala., for creditors. 

•For other cases see same toplc & § numbbb In Dec. & Am, Digs. 1907 to date, & Rep'r lodexe» 
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GRUBB, District Judge. At a creditors' meeting it appeared to 
the référée that the claims of a large majority in number and amount 
were represented by the attorneys who had filed the voluntary pétition 
for the bankrupt, but who had ceased to represent the bankrupt after 
the date of the filing of the pétition, and that this firm of attorneys, 
during their représentation of the bankrupt, had solicited a part of 
the claims held by them. It also appeared that they were going to 
vote them for a person as trustée who was put forward in the interest 
of or with the désire of the bankrupt. The référée determined that 
the claims were improperly represented, and that the person to be 
voted for by them was an inappropriate person to act as trustée. 
Thereupon the attorneys who represented such claims asked leave to 
vote them for another and suitable person, which was denied them 
upon the ground that they could net with propriety represent the 
claims by reason of their former connection with the bankrupt and 
the manner in which they had acquired the claims. The attorneys 
thereupon asked the référée to defer the creditors' meeting for a 
reasonable time to enable the creditors they represented to obtain 
other proper représentation. No improper conduct was charged to 
the creditors, nor does it appear that they were in collusion with the 
bankrupt or his former attorneys, or had any improper motive in 
seeking the élection of such person as trustée, nor did it appear that 
they knew of any conduct on the part of the bankrupt or his former 
attorneys that would preclude the former attorneys from representing 
them at the meeting. The référée held that the claims represented by 
the firm of attorneys, being improperly representeld, could not be held 
as being présent at the meeting at ail, and declined to defer the meelting 
in order to enable them to obtain proper représentation, but permit- 
ted a minority in number and amount of the proven claims to pro- 
ceed with the élection of a trustée, who was unsatisfactory to the ma- 
jority. The creditors whose votes were disallowed filed a pétition 
for review to the District Judge. 

The conclusion of the référée is concurred in, so far as it détermines 
that the attorneys holding the proxies of the majority in number and 
amount were not proper persons to vote their claims, and in so far 
as it détermines that the candidate put in nomination by thèse attor- 
neys was not a suitable person to act as trustée. In view of the fact 
that the majority creditors were not in fault in being improperly rep- 
resented by such attorneys and in voting their claims for an inélig- 
ible trustée, it seems fair that they should hâve had a relasonable op- 
portunity to acquire proper représentation and to vote their claims 
for a suitable candidate ; no injury to the estate being made to ap- 
])ear as a resuit of the delay to the meeting. In the case of In re Nice 
& Schreiber (D. C.) 123 Fed. 987, 988, the court said : 

"Of course, if the creditors are content with thIs resuit (appolntment by the 
référée upon failure of the ma.iorlty In ajnount and the majority In number 
to agrée on a trustée), and without objection permit the référée to appoint, 
no fault can be found wltb such appolntment ; but when, as In the présent 
case, they unanlmously ask for a reasonable postponenient in order that they 
may bave an opportunlty to compose their différences. If that be possible, I 
thlnk they are entitled to the delay. And, in my opinion, the same considéra- 
tion should be paid to a similar request Vy a majority in tioth number and 
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amount. The credltors hâve the right to adniiuister what is practlcally their 
own property by a proper trustée of their own chooslng, aud they should hâve 
such tiine as niay be reasonable to see If they cannot get together upon so 
vital a subject." 

For a like reason, it seems to me that the will of the majority in 
number and amount should not be set aside and the will of a mi- 
nority substituted for it until a reasonable opportunity has been given 
the majority, when without fault, to properly présent and vote their 
daims at the meleting. If after such opportunity was offered them 
they failed to do so, the votes of the minority should control, but not 
until then. 

For thèse reasons I think the pétition for review should be grant- 
ed, and the référée directed to set aside the appointment of the trus- 
tée, and call another creditors' meeting for the élection of a trustée, 
at which meeting the majority creditors in number and amount, who 
were excluded, shall be permitted to participate, if properly repre- 
sented, and cast their votes for any suitable candidate; the présent 
trustée to hold until his successor qualifies. No détriment to the 
estate can resuit, since the trustée has no duties left to perform except 
in référence to pending Htigation. 



COLLINS V. TWIN FALLS NORTH SIDE LAND & WATER 00. 

(District Court, D. Idaho, S. D. April 1, 1913.) 

No. 426. 

1. Rkmoval of Causes (§ 75*)— Amount in Controversy — Part of Recovbey 

— Waiveb. 

In gênerai, plaintiff lu his prayer may waive a part of tlie recovery 
to which aocording to tlie averinents of the coniplaint lie is entitled, 
and thus avoid a removal of tlie cause. 

[Ed. Kote.^ — For other cases, see Removal of Ganses, Cent. Dig. § 132 ; 
Dec. Dig. § 75.*J 

2. Removal of Causes (§ 75*) — Amount in Coktroveiîst — Part of Recov- 

ery— Waiveb. 

Plaintiff filed a eomplaint, contaiuing two causes of action for breach 
of contract by wliich défendant agreed to furnish plaintifE water for 
irrigation ; tlie first concluding witli au allégation tliat tliere was due to 
plaintiff from défendant on account tliereof $4.234.50. The second count 
alleged tliat plaintiff sufCered damages to the amount of $1.425, and with- 
out more prayed judgnieut for $2,999, witliout any allégation as to tlie 
cause of action on wliich lie desired to crédit the différence, lle^d, that 
sinee plaintiff did not waive any spécifie portion of eitlier cause of action, 
but required défendant to contest the whole, the prayer for judgment 
was insufHcient to prevent a removal of the cause on the ground that 
the controversy did not involve a dispute in exces.s of $3,000 in value. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 132; 
Dec. Dig. § 75.*] 

At Law. Action by Dolin Collins against the Twin Falls North 
vSide Land & Water Company. On motion to remand. Denied. 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Johnson & Haddock, of Shoshone, Idaho, for plaintiff. 

S. H. Hays and P. B. Carter, both of Boise, Idaho, for défendant. 

DIETRICH, District Judge. This cause was commenced in the 
State district court, and it having been removed hère, the plaintiff now 
moves that it be remanded, upon the ground that the matter in dispute 
is not of a vahie in excess of $3,000. Two causes of action are set 
forth in the complaint, in each of which damages are claimed for the 
violation of a contract by which the défendant agreed to furnish wa- 
ter to the plaintiff for irrigation purposes. The first cause concludes 
with this averment: 

"That no part of sald damages hâve ever beeii paid, and there is due to 
the plaintiff from the défendant on account thereof the sum of $4,234.50." 

Under the second count it is alleged that the plaintiff suffered dam- 
ages to the amount of $1,425. The prayer is for a judgment for $2,- 
999, together with interest and costs. 

[1,2] It may be conceded to be a gênerai rule that plaintiff may 
in his prayer waive a part of the recovery to which, according to the 
averments of the complaint, he is entitled, and thus avoid removal. 
Swann v. Mutual Reserve F. L. Ass'n (C. C.) 116 Fed. 232; Simmons 
V. Mutual Reserve F. L. Ass'n (C. C.) 114 Fed. 785; Barber v. Bos- 
ton & Maine R. Co. (C. C.) 145 Fed. 52. It is, however, thought that 
the case hère made is an exception to this gênerai rule. Each cause 
of action présents a distinct issue, and the judgment, when entered, 
will conclude the rights of the parties touching both claims. At the 
trial it will be necessary for the court to instruct the jury that, even 
though they find in favor of the défendant upon the second cause of 
action, they may still find the total amount prayed for upon the first. 
Defendant's jeopardy is upon both claims, the aggregate of which is 
not $2,999, but $5,659.50, and it must be prepared to meet two dif- 
férent sets of facts, and try eut two separate controversies, one of 
which alone upon its face involves more than the jurisdictional amount. 

The theory upon which the rule is based is that the plaintiff may 
crédit his claim with the amount waived, and sue only for the balance. 
If the plaintiff hère were required to give the necessary crédit, would 
he he willing to do it; and, if so, which claim would he diminish, or 
to what précise amount would he reduce each claim? If he had given 
spécifie crédit, or made a spécifie waiver in his complaint, the case 
would hâve presented an entirely différent aspect; but that he is ap- 
parently unwilling to do. He wants the benefit of the whole of both 
claims as the basis of a judgment for $3,000; he is unwilling to take 
the chance of applying the crédit upon one or the other, or, in stated 
portions, upon both. In case of suit upon a single promissory note, 
the amount of which is over $3,000, if the plaintiff waives the excess, 
he in effect makes a spécifie crédit upon the note. So, in case of a 
claim for a single item of damages in a personal injury suit, the waiv- 
er is spécifie. But hère the plaintiff waives no spécifie portion of 
either cause of action, but requires the défendant to contest the whole 
thereof. 

For thèse reasons, the motion will be denied. 
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PEKNSYL VANIA STEEL CO. et al. v. NEW YORK CITY EY. 00. 

et al. (and Two Other Causes). 

(District Court, S. D. New York. Aprll 4, 1913.) 
Street Eailroads (§ 55*) — Foreclosure or Mortgage — Sale — Receivebs' 

CONTBACI LlABILITY OF PURCilASEB. 

Where a foreclosure decree, uiider whleh property of certain street 
rallroads was sold, provided tliat the purchaser or liis assigna should as- 
sume ail peuding, unconipleted, and unexeciited contracta of tlie receiv- 
ers, but should not be personally liable for any unpaid indebtedness of 
tlie receivers, the pui'chaser's assigns were not liable to iietitioner under 
an alleged royalty coutract wlth the receivers for the e(nnpnient of cars 
witli the pay-as-you-euter plan ; it appearing that the cars in controversy 
had been equii}ped by the receivers long prlor to the eutry of the de- 
crecs in the foreclosure proceedings, or a sale of the property. 

[Ed. Note. — For otlier cases, see Street Rallroads, Cent. Dig. § 134 ; 
Dec. Dig. § 55.*] 

In Equity. Suit by the Pennsylvania Steel Company and another 
against the New York City Raihvay Company and others, with two 
other causes. Application by the Pay-x\s-You-Enter Corporation for 
an order directing the New York Railways Company, to whom, 
through a purchasing committee, the property in the hands of the re- 
ceivers of the New York Central Railway Company, etc., passed on 
foreclosure sale, to pay a claim for alleged unpaid royalties and li- 
cense fées under an agreement between petitioner and the receiver. 
Dismissed. 

See, also, 201 Fed. 418. 

John C. Rowe and Joseph h. Levy, both of New York City, for 
petitioner. 

James L. Quackenbush, of New York Citv, for New York City 
Ry. Co. 

Arthur H. Masten, of New York City, for receivers. 

LACOMBE, Circuit Judge. The petitioner is the owner of a 
United States patent covering, as is alleged, a certain System of con- 
structing and equipping street cars of the type known as "pay-as- 
you-enter" cars. It made a contract with receivers while they were 
operating the old Metropolitan System, licensing them to manufac- 
ture and repair cars of that type covered by the patent on payment 
of a royalty of $100 for each car. Under this contract the receivers, 
between November 5, 1907, and February 10, 1908, constructed and 
equipped 155 such cars, for which they paid the stipulated license fee. 
Thereafter, and prior to December 31, 1909, the receivers con- 
structed and equipped 375 other cars. Petitioner contends that thèse 
are of the type covered by the patent, and that tinder the terms of 
the contract the license fées of $100 per car should hâve been paid. 
Such license fées were not paid by the receivers, because they con- 
tend that the 375 cars were of a différent type not covered by the 
claims of the patent, and therefore were not within the terms of the 
contract. 



IN KE DIAMOND 137 

The petitioner relies on a clause in the decree of foreclosure which 
provides that the purchaser (or his assigns) shall assume ail pending, 
uncompleted, and not fully executed contracts of the receivers. The 
same decree contains the further clause that no purchaser shall be 
held personally liable for any unpaid indebtedness of the receivers. 
The decrees of foreclosure and sale were not entered until April and 
May, 1910, and the property was sold December 29, 1911, long after 
the 375 cars had been built and the receivers had refused to pay for 
them on the ground that they did not contain the devices covered by 
the claims of the patent. 

If petitioner is right in its contention that thèse cars are covered 
by the patent, the contract was broken, and the obligation to respond 
in damages for its breach was incurred by the receivers, long before 
the foreclosure sale. The petitioner has mistaken its remedy. It 
should proceed against the receivers, with whom it made the con- 
tract. It could do this by suit, possibly in a state court, since it is 
suing on a contract to pay license fées ; certainly in a fédéral court, 
for the real controversy is whether certain cars are or are not covered 
by the claims of a patent. Or, if petitioner wishes a more expédi- 
tions disposition of the controversy, it could file a claim against re- 
ceivers, which the court would send to a spécial master, experienced 
in patent law. The report of such master would be reviewable by 
tins court, and, if desired, by the Circuit Court of Appeals. If the 
petitioner should prevail, there will be no difficulty about his collect- 
ing the amount of his judgment or decree. Ample provision has 
been made for supplying the receivers with cash to meet ail the ob- 
ligations they may hâve incurred while operating the road. 

The pétition is dismissed. 



In re DIAMOND. 
(District Court, E. D. Wlsconsin. April 3, 1913.) 

BANKRUPTCY (§ 408*)— DiSClIARGE — SCIIEUULE— COXOEALED A.SSET.S FAI.RE 

Oatii. 

Where a banknipt piu'cliased the capital stock of a corporation for 
$5,700, paying $2,000 cash by drawing checks ou funds to his own crédit, 
and paid the entire balance of the délit thereafter, but in bankruptcy 
proceedings scheduled neither the capital stock of the corporation nor 
its assets, the bankrupt's uiere assertion that he ijurchased stock as 
agent for and in the interest of his wife, she fnrnishlng funds with the 
intention of acquiring the business for her sons, was no answer to ob- 
jections to his discharge that he had concealed assets and made a false 
oath to his schedules. 

[Ed. Note. — For other cases, see Bankruptcv, Cent. Dig. §§ 732-736, 
759, 762, 763; Dec. Dig. § 408.*] 

In Bankruptcy. In the matter of Max Diamond, bankrupt. On 
objections to the bankrupt's discharge. Denied. 

Ob.lections are made to the discharge of the bankrupt upon two spécifica- 
tions: First, that he concealed, secondly, that he made a false oath in his 
schedules respecting tlie ownership of, property. 

The facts, in brief, are: The bankrupt came to Milwaukee in September, 

•For other cases see same topic & 5 numebb in Dec. & Am. Digs. 1907 to date, & Hep'r Indexe» 
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1910. Prlor thereto he had been in business at Pontiae, 111., and Tama, lowa. 
At the lutter place he had eonducted a shoe store, and claimed to hâve be- 
corne flnancially einbarrassed. His ajïairs were not admimstered througli 
bankruptcy or other proceedings, but he clalms to hâve sold out. 

Upon coniing to Milwaukee, he entered into negotiations for the purohase 
of the capital stock of a corporation conductlng a shoe business in a depart- 
ment store. He entered into a wrltteii contract for the purchase of 50 .shares 
^being ail of such stock — of par value of $100 per sliare, agreeing to ])a.v 
therefor the suui of $5,700; $2,000 to be in cash, and the balance thereafter 
out of the earnings of the business. At that time he paid $500 toward the 
purchase prlce, and shortly thereafter an additional $1,500. The $500 wa.s 
paid by bis Personal draft on funds to his crédit in a bunk at Tama, lowa, 
and the $1,500 by a check on the First National Bank of Milwaukee, drawn on 
an aecount in his own name. ïhe entire balance was subsequently paid. He 
claims that the purchase was made as agent for or in the interest of his wife, 
she having furnished the funds with the intention of acquiring the busiues.s 
for her sons. He bas been in sole eonduct and charge of the business. 

The objecter contends that either the capital stock or the assets of the cor- 
poration is the property of the bankrupt. 

The issues having been referred to a master, the matter now cornes before 
the court upon his report sustaining the objections and reconnuending déniai 
of a discharge. 

Bloodgood, Kemper & Bloodgood, of Milwaukee, Wis., for object- 
ing créditer. 

Harry M. Silber, of Milwaukee, Wis., for bankrupt. 

GEIGER, District Judge (after stating the facts.as aboY,e). The 
master, after an exhaustive hearing in vvhich he was rcquired to be- 
lieve or disbelieve the bankrupt, has rejected his story and recom- 
mended déniai of a discharge. The testimony has been examined, 
and no doubt is entertained respecting the correctness of the conclu- 
sion so reported. 

Without considering the many discrediting features of the record 
as made by the bankrupt, he has failed utterly to meet the burdeti 
which was cast upon him when the objecter showed the transaction 
relating to the purchase of the stock or assets of the shoe company 
at Milwaukee. When he was shown to hâve made payment of the 
$500 through a draft upon funds to his own crédit in a bank at 
Tama, a further payment of $1,500 through a check on the First Na- 
tional Bank of Milwaukee, against an aecount in his own name, and 
to hâve executed the formai written contract between the shoe com- 
pany and himself, in none of which transactions is there the slightest 
suggestion of a proprietary right, interest, or ownership in anybody 
other than the bankrupt, he could not, by mère assertion that thèse 
transactions were in the interest of his wife or his minor sons, meet 
the burden of giving exact and explicit proof requisite to overcome 
the contrary direct inference of his personal ownership. 

The objecter had made a good prima facie case ; and the bank- 
rupt's assertion that he acted as agent, that the transaction was in 
the interest of other members of the family, does not amount to 
proof. It is at best a statement of his side of the issue presented. 
To require that such a sweeping or gênerai statement be met by fur- 
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ther proof on behalf of the objecter, in the situation présentée!, would 
deny to the objecter the benefit of bis prima facie showing. 

An order may be entered confirming the master's report and deny- 
ing a discharge. 



In re HASSLER. 

(District Court, D. Minnesota, Third Division. Aprll 4, 1913.) 

Bankruptcy (§ ,398*) — Exemptions — Homestead. 

Where one, having furulslied materlals for tlie repair of a debtor's 
tioniestead, did not seeure a uiechanic's lieu, and the debt, wliich had been 
reduced to judsuient, after the pétition in bankrnptey was filed, was 
duly scheduled in the debtor's bankruptcy proceedlngs, the bankrupt was 
entltled to a stay of exécution on the judgnient untll one year after ad- 
judication, notwlthstandlng Const. Minn. art. 1, § 12, provides that the 
homestead shall not be exempt froni seizure and sale for debts incurred 
for materlals furnished in the repalr thereof. 

[Ed. Note.— For other cases, see Bankruptcy, Cent, Dig. §§ 676, 677; 
D«c. Dig, § 398.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Chris- 
tian J. Hassler. Application for order staying exécution sale of the 
bankrupt's homestead on judgments recovered against him for re- 
pairs. Granted. 

T. J. Newman, of St. Paul, Minn., for bankrupt. 

WILLARD, District Judge. This is an application for an order 
staying exécution sales of the homestead of the bankrupt upon judg- 
ments docketed on December 9, 1912, and after the adjudication of 
the bankrupt was made on September 27, 1912. The motion is made 
by the trustée and the attorney for the bankrupt. The judgment 
creditors are the W. R. Shaw Lumber Company and the Anderson 
Hardware Company. 

It appears that the judgments were based upon claims for mate- 
rials sold by the judgment creditors to the bankrupt for the repair 
of his homestead, and that they were used in making such repairs. It 
does not appear that any proceedings were taken to seeure a mechan- 
ic's lien upon the premises under the laws of Minnesota. 

Section 12 of article 1 of the Constitution of the state of Minne- 
sota, however, provides that the homestead shall not be exempt from 
seizure and sale for debts incurred for material furnished in the re- 
pair of the same. It has been decided by the Suprême Court of 
Minnesota (Nickerson v. Crawford, 74 Minn. 366, 77 N. W. 292, 7i 
Am. St. Rep. 354; Bagley v. Pennington, 76 Minn. 226, 78 N. W. 
1113, 77 Am. St. Rep. 637) that this provision of the Constitution 
does not create any lien upon the homestead, and that such lien is 
only created by an attachment filed, or by the docketing of a judg- 
ment against the debtor. Thèse debts were, therefore, at the time of 
the adjudication, not liens upon any property of the bankrupt. 

They were scheduled by the bankrupt, were under the bankrupt 
law provable debts, and will therefore be discharged if the bankrupt 

•For other cases see same topic & § numeek In Dec. & Am. Dlgs. 1907 to date, & Rep'r indexes 
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succeeds in obtaming a discharge. Under the circumstances, it seems 
that proceedings in the state court to enforce this judgment by a 
sale of the homestead should be stayed. A similar ruHng was made 
by the Suprême Court of Georgia in Graham v. Richerson, 8 Am. 
Bankr. Rep. 700, 115 Ga. 1002, 42 S. E. 374. 

It is therefore ordered that ail proceedings upon the exécutions re- 
ferred to, and ail further proceedings in the actions referred to, be 
stayed until 12 months after the date of the said adjudication, or, if 
within that time the bankrupt applies for a discharge, then until the 
question of such discharge is determined. 

Note.— Order vacated June 30, 1913, on the authorlty ot Lockwood t. Ex- 
change Bank, 190 U. S. 2,94, 23 Sup. Ct. T51, 47 L. Ed. 1061. 



MISSOURI, K. & T. BY. CO. v. MBYER, State Audltor o( Oklahoma. 

(District Court, W. D. Oklahoma. January 25, 1913.) 

No. 513. 

L Taxation (§ 63*) — Gross Revenue Tax on Minebals — Oklahoma Stat- 
UTB — Construction. 

Under Act Okl. May 26, 1908 (Laws 1907-08, c. 71, art. 2) §§ 2, 3, and 
section 6 as amended by Act March 27, 1909 (Laws 1909, c. 38, art. 2), 
Comp. Laws Okl. 1909, §§ 7702, 7703, 7706, which require every person or 
corporation engaged in the minlng or production of coal, oil, gas, or 
ores to make quarterly reports of production and pay to the state a per- 
centage tax on the "gross receipts from total production," a railroad Com- 
pany is not exempt from the tax on coal It mines because it does not 
eell the same but uses it in the opération of Its road. 

[Ed. Note. — For other cases, see Taxation, Cent Dlg. S 147; Dec. Dig. 
§ 63.*] 

2. Statutes (I 121*)— Taxation (§ 38*) — Gboss Revenue Tax on Minebals 

—Oklahoma Statute— Constituttonalitt. 

Act Okl. May 26, 1908 (Laws 1907-08, c. 71, art 2) §| 2, 3, and section 
6 as amended by Act March 27, 1909 (Laws 1909, c. 38, art. 2), Comp. 
Laws Okl. 1909, §§ 7702, 7708, 7706, imposing a gross revenue tax on 
minerai production in the state, Is not in violation of Oonst Okl. art 5, 
§ 57, limiting acts to one subject expressed in the tltle, nor of article 
10, § 19, requlrlng acts to specify the purpose of taxes thereby imposed. 

[Ed. Note.— For other cases, see Statutes, Cent Dig. §§ 146, 173, 174; 
Dec. Dlg. § 121 ;* Taxation, Cent Dlg. § 67 ; Dec. Dig. § 38.*] 

3. CoMMEECE (§ 72*) — Gboss Revenue Tax on Minebals— Oklahoma Statute 

— Validity. 

Nor is such statute Invalid as imposing a burden on Interstate com- 
merce as applied to coal mined by a railroad company and used in the 
opération of Interstate trains. 

[Ed. Note.— For other cases, see Commerce, Cent Dig. §§ 123-136 ; Dec. 
Dig. § 72.*] 

4. Taxation (§ 6*) — PBOPEBTr Subject to Taxation— Raileoads Opeeated 

Under Fkdekal Geanï. 

That the Unes of a railroad company were bullt and are operated un- 
der grants by Congress does not aiïect the right of the state to tax its 
property, where the tax does not interfère wlth the performance of any 
service to the government which may hâve been made a condition of 
the grants. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. § 18; Dec. Dlg. 
§ 6.*] 

*For other cases see same toplc & i kumbsb iu Dec. £ Am. Digs. 1907 to data, & Rep'r Indexes 



MISSOURI, K. <fe T. BY. CO. V. MEYEB 141 

5. Taxation (§ 6*)^Powee of State — Tax on Fedeeal Instktjmentalitt — 
Oklahoma Statute. 

The tax imposed by Act Okl. May 26, 1908 (Laws 1907-08, pp. 640, 641, 
c. 71, art. 2) §§ 2, 3, and section 6 as amended by Act Maieh 27, 1909 
(Laws 1909, c. 38, art. 2), Comp. Laws Okl. 1909, §§ 7702, 7703, 7706, on 
the "gross receipts of total production" of coal and other minerais in tlie 
State, in addition to ad valorem taxes on the property of the producers, 
is in efCect a tax on the business of minlng, and, as applied to lessees of 
coal lands of the Indian tribos under direct authority and régulation of 
the United States, is invaUd as a burden on a fédéral instrumeutality. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 18; Dec. Dig. 
§6.»] 

In Equity. Suit by the Missouri, Kansas & Texas Railway Company 
against Léo Meyer, State Auditor of the State of Oklahoma. On de- 
murrer to bill and exceptions to answer. Decree for complainant. 

Clifïord L. Jackson, W. R. Allen, and M. D. Green, ail of Muskogee, 
Okl, and C. G. Hornor, of Guthrie, Okl,, for plaintiff. 
Charles West, Atty. Gen., of Guthrie, Okl., for défendant. 

COTTERAL, District Judge. This suit was brought by the railway 
Company to obtain a decree enjoining the collection by the State Au- 
ditor of gross revenue taxes imposed upon receipts derived from its 
railway opérations under the laws of the state found in sections 2 and 
3 of the act of May 26, 1908, Session Laws 1907-08, pp. 640, 641, 
forming sections 7702 and 7703 of Snyder's Compiled Laws of 1909, 
and upon receipts from coal mined and produced by the company in 
the state, under section 6 of the same act, and under that section as 
amended by act of March 27, 1909 (Laws 1909, c. 38, art. 2), forming 
section 7706 of Snyder's Compiled Laws. 

A gênerai demurrer to the bill was heretofore overruled. The tax- 
es upon the gross railway receipts are conceded to be invalid under 
the décision of the Suprême Court, in Meyer, Auditor, v. Wells Far- 
go & Co., 223 U. S. 298, 32 Sup. Ct. 218, 56 L. Ed. 445, and must be 
enjoined in the final decree. The remaining controversy involves the 
taxes claimed on receipts from coal production. Upon leave given, the 
défendant has demurred to a portion of the bill, and filed an answer 
to the residue, relative to that subject. The answer admits that the 
coal is not taxable "in place," but allèges that it becomes so on sever- 
ance, and justifies the law as "a fair and reasonable method of estab- 
lishing the property rights of plaintiff both in the severance and min- 
ing of such coal, and in the property rights so acquired and thus sub- 
jected to taxation," and not otherwise taxed, and dénies the averment 
of the bill that ail of plaintifï's property was assessed at full cash 
value. The case is now submitted on said demurrer and exceptions to 
the answer. 

Section 6 of the act of May 26, 1908, requires every person, firm, 
or corporation engaged in the mining, or production, within the state, 
of coal or asphalt, or of ores, to file quarterly reports with the State 
Auditor, showing the location of each mine, or oil or gas well, the 
kind of product, the gross amount produced, actual cash value, and 
other information, and at the same time to pay to the State Treasurer 

*For ofher casea >«• Mme tepio t f trmuBB In Dm. b Am. Diga. 1907 t» data, & Rep'i Indexu 



142 204 FEDERAL EBPORTEB 

a gross revenue tax in addition to ad valorem taxes upon mining, oil, 
or gas property equal to 2 per centum of the gross receipts from the 
total production of coal therefrom, or one-half of 1 per centum for the 
total production of ores, etc. 

The amended section, adopted March 27, 1909 (section 7706, Sny- 
der's Compiled Laws), differs in changing the quarterly periods and 
fixing the tax on receipts from coal productions at one-half of 1 per 
centum. Further provisions of the section empower the Auditor to 
require additional information, examine books, etc., and compel the 
attendance of witnesses, and, in case of untrue or incorrect returns, 
ascertain the correct amount of gross receipts and compute the tax. 

Section 7 of the former act (section 7707, Snyder's Compiled Laws) 
fixes the time of delinquency of the tax and penalties therefor, and, 
in case of failure of report, authorizes the Auditor to ascertain the 
amount and value of production, compute the tax, and add costs and 
penalties. Section 7a of the former act (section 7708, Snyder's Com- 
piled Laws) authorizes a rebate of taxes when ores and minerais (not 
including coal) hâve been manufactured or refined in the state. Sec- 
tion 8 of the former act (section 7709, Snyder's Compiled Laws) pro- 
vides for the collection of the tax by warrant. And section 7711 (Sny- 
der's Compiled Laws), adopted March 27, 1909, provides that the 
funds be paid into the state treasury and credited to the gênerai reve- 
nue fund of the state for the payment of the expenses of the state 
government. 

The grounds of complaint mainly urged against thèse taxes are: 
(1) That the acts do not apply to coal production by the plaintiff, as it 
does not sell the coal, but uses it solely for its railway purposes. (2) 
That the acts are violative of section 57 of article 5, and section 19 
of article 10, of the state Constitution. (3) That the tax is void as a 
burden upon Interstate commerce. (4) That it is void because imposed 
upon rights and privilèges conferred by the fédéral government. 

[1] L With respect to the controversy as to the application of the 
law to coal mined and used by the railway company, no receipts being 
realized from sales, the rule of construction to be followed is that ail 
the provisions relative to the matter should be harmonized and given 
effect if that may be done consistently with the évident législative in- 
tent. The tax purports to be laid upon a per centum of the "gross 
receipts from the total production of coal," and from thèse words 
standing alone a meaning might be extracted that only taxation based 
upon sales was contemplated. But the tax is payable by ail persons 
engaged in the mining or production of coal, etc., and not in selling it. 
A sworn return is exacted showing the location of the mine or well, 
the kind, the gross production, actual cash value, and other informa- 
tion, and while the Auditor is, under the same section, authorized to 
ascertain the' gross receipts and compute the tax, the next section em- 
powers him to ascertain the amount and value of production, compute 
the tax, etc. And section 7708, in providing for a rebate of taxes 
when asphalt, ores, or petroleum, or other minerai, bave been manu- 
factured or refined, contemplâtes a tax irrespective of sale of the 
natural product and not dépendent on the sale af ter it bas been manu- 
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factured or refined. The intent, from the several provisions taken 
together, seems therefore manifest to provide for the collection of a 
tax, whether the minerai is put on the market, or used by the pro- 
ducer, and by the expression "gross receipts from total production" to 
refer to équivalents in either case, and accomplish the object of obtain- 
ing revenues from ail production of minerai, regardless of use. This 
conclusion appears to be necessary, notwithstanding the conceded prin- 
ciples that taxes must be imposed by law, and that the law should be 
construed favorably to the taxpayer and not extended by implication 
beyond its clear intent. 

[2] 2. Section 57 of article 5 of the state Constitution limits lég- 
islative enactments to one subject expressed in the title, with certain 
exceptions, and requires amendments to be re-enacted and published 
at length, etc. In the case of liinion v. Oklahoma Gas & Electric Co., 
28 Okl. 356, 114 Pac. 1096, the Suprême Court of the state expressly 
decided that bcth the acts of 1908 and 1909 hère involved were in 
accord with that section; and by uniform authority the construction 
of the Constitution of a state by the Suprême Court thereof is con- 
ti-olling in this court. 

Section 19 of article 10 of the state Constitution requires législative 
acts to specify distinctly the purpose of taxes thereby levied, etc. In 
the case of Binion v. Oklahoma Gas & Electric Co., supra, it was 
said that, conceding the former act did not meet the requirements of 
section 19 of article 10, it seemed to hâve been permissible to cure 
the act by amendment. It was added, however, that it was not es- 
sential to détermine whether the act in question was in violation of 
that section. But in the case of McGannon v. State (Okl.) 124 Pac. 
1063, involving the act of May 26, 1908, imposing a tax upon inher- 
itances, it was said by the state Suprême Court, of section 19 of ar- 
ticle 10 of the Constitution, that "it is intended to apply only to an- 
nually recurring taxes imposed generally upon the entire property 
of the state and not the kind of tax we are dealing with, which is a 
spécial tax," and cases were quoted frorri applicable to the subject. 
The taxes hère involved cannot be classified as "annually recurring" 
or "imposed generally upon the entire property of the state." They 
are dépendent upon the discovery and production of minerai in par- 
ticular localities, and for this reason the above section of the Con- 
stitution cannot be held to detract from the validity of the acts im- 
posing them. 

[3] 3. The contention that this tax constitutes a burden on inter- 
state commerce thus invalidating it cannot be sustained. It is alleged 
that the plaintiiï is an Interstate carrier of goods, passengers, and 
the mails, and that the coal is used in the Interstate railway opérations 
of the Company. But the tax does not purport to be a charge upon 
transportation, or the receipts therefrom, and it is not seen how it 
is open to objection on the ground of interférence therewith. In 
the case of Postal Cable Co. v. Adams, 155 U. S. 688, 15 Sup. Ct. 268, 
360, 39 L. Ed. 311, it was said: 

"It Is settled that where by way of dutles laid on the transportation of the 
subjects of Interstate commerce, or on the receipts derived therefrom, or on 
the occupation or business of carrying it on, a tax is levied by a state on 
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Interstate cômn^erce • • » and cannot be sustained. But property In a 
State belonging to a corporation, whether foreign or domestic, engaged in for- 
eign or Interstate commerce, may be taxed, or a tax may be imposed on the 
corporation on account of its property within a state, and may take tbe form 
of a tax for the privilège of exerclsing its franchise within the state * * • 
(the exaction, therefore, not being susceptible of exceeding the sum whleh 
mlght be leviable directly thereon), and if payment be not made a condition 
précèdent to the right to carry on the business, but its enforcement left to the 
ordinary means devlsed for the collection of taxes. The corporation is thus 
made to bear its proper proportion of the burdens of the government under 
whose protection it conducts its opérations, wbile Interstate commerce is not 
itself subject to restraint or Impediment." 

And in Western Union Telegraph Co. v. Kansas, 216 U. S. 1, 30 
Sup. Ct. 190, 54 h. Ed. 355, it was said: 

"We are aware of no décision by this court holding that a state may, by 
any device or in any way, whether by a license tax, in the form of a 'fee,' 
or otherwise, burden the Interstate business of a corporation of another state, 
although the state may tax the corporation's property regularly or permanent- 
ly within its llmits, where the ascertainment of the amount assessed is made 
dépendent in fact on the value of its property situated within the state.' " 

The coal produced from mines by the plaintiff first has its situs, 
and the production occurs, wholly within the state. If the tax should 
be regarded as levied upon property, it would not be objectionable on 
account of its use in interstate commerce. But if it was levied upon 
the production of the coal, it cannot be held invalid as a restraint or 
burden upon interstate commerce, because it attaches in advance of 
any use of the coal in such commerce, and it is too indirect in its ef- 
fect thereon. Pennsylvania R. R. Co. v. Knight, 192 U. S. 21, 24 
Sup. Ct. 202, 48 h. Ed. 325 ; Williams v. City of Talladega, 226 U. 

S. 404, 33 Sup. Ct. 116, 57 L. Ed. , decided December 23, 1912; 

Thomas v. Gay, 169 U. ,S. 264, 18 Sup. Ct. 340, 42 L. Ed. 740. 

[4] 4. The objection that the tax is improperly laid upon rights 
and privilèges conferred by the fédéral government is based on its 
effect upon grants of Congress to construct and operate railway lines^ 
and upon certain leases for obtaining coal from the lands of Indian 
tribes. In addition to the averment that plaintiff is a carrier engaged 
in both intrastate and interstate commerce, with lines established un- 
der congressional acts before the adoption of the statehood Enabling 
Act, the bill allèges that the plaintiff has leases of coal mines upon 
segregated and unallotted lands owned by the Choctaw and Chickasaw 
Nations, executed by them and in their behalf and approved by the 
Secretary of the Interior under the act of June 28, 1898, c. 517, 30 
Stat. 498, from which mines the plaintiff produces coal for its railway 
uses, and for which it pays royalties for the use and benefit of the 
tribes, and that the mining of the coal is conducted under acts of 
Congress and the supervision and direction of the Secretary of the In- 
terior in accordance therewith. 

Exemption from taxation of railway property or business within 
a state cannot be upheld on the ground that the lines hâve been con- 
structed and are operated under grants contained in acts of Congress 
and accepted by the companies. The power of the state to tax is 
understood not to be affected in such cases, provided the tax be not 



145 

imposed upon or désignée! to terminate the service to be rendered the 
government in the way of transportation, etc., inserted as a condi- 
tion or requirement in thèse grants. But this tax is not laid upon 
transportation service in any way, and its relation to such service to 
the government is so remote that the objections on that ground are 
without merit. Williams v. City of Talladega, supra ; Telegraph Co. 
v. Texas, 105 U. S. 460, 26 L- Ed. 1067. 

[5] But the tax has a doser relation to the rights conferred by the 
leases of thèse coal mines, concededly a fédéral agency designed and 
put in exécution by the government in pursuance of its constitutional 
power to deal with Indian tribes. The state's power of taxation is 
broad and complète and extends to ail classes of property and oc- 
cupations, and would not be open to objection because exerted upon 
this coal as property, or the right to mine it, unless it would thereby 
hinder or defeat the means employed by the government in carrying 
out its policy towards the Indians, in which case it would yield va- 
lidity in favor of the superior power. U. S. v. Rickert, 188 U. S. 
432, 23 Sup. Ct. 478, 47 L. Ed. 532; U. S. v. Thurston County, 143 
Fed. 287, 74 C. C. A. 425. If this tax were an ad valorem tax upon 
the coal produced from the mines, it would be valid because the ex- 
emption adhering to it in the mines would terminate on its removal, 
upon the gênerai principle that taxation of property is valid after the 
status which exempts it no longer exists. But it is evidently not an 
ad valorem tax, as it is in terms imposed in addition to such taxes, 
and it is subject to the same comment in respect of its character as 
that upon gross railway receipts defîned in the Meyer-Fargo Case, 
supra. If it is not a property tax, its classification would appear to 
fall within section 12 of article 10 of the state Constitution, authoriz- 
ing the levy and collection of license, franchise, gross revenue, excise, 
and other spécial taxes. The following portion of the opinion of the 
state Suprême Court in the case of Binion v. Oklahoma Gas & Electric 
Ce, supra, with référence to the application of section 19 of article 
10 of the Constitution, is strongly indicative of the view of that court 
as to the nature of the tax: 

"The Court of Appeals of Kentucky, liowever. In construing a simllar con- 
stitutional provision, lield tliat it did not applv to francliise taxes. Brown- 
Foreman Co. v. Com., 125 Ky. 402, 101 S. W. 321, .50 Ky. Law Rep. 793. 
As to whether tlie reasons tliat exlsted In Kentucky by whicli tlie Court of 
Appeals was induced to reach tliat conclusion would apply or hâve any per- 
suasive force in this state, \ve do not now détermine." 

The language of the acts under considération is that the tax is to 
be equal to a per centum of the "gross receipts from total production," 
and both ad valorem and franchise taxes are authorized by the Con- 
stitution. The construction therefore seems well fortified that the 
tax was intended to be laid upon the pursuit of mining. In that light 
it should be tested in its efïect upon the fédéral agency embodied in 
the System of leasing the mines. If the tax be sustained, it seems 
clear it might be extended by législation to the limit of depriving the 
leases of ail value, and of frustrating the exercise of the fédéral pow- 
204 F.— 10 
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er. The question is doubtless whether the tax is sufficiently direct 
in its bearing upon the leases to bring it into conflict with such agency. 
In the case of Thomas v. Gay, 169 U. S. 264, 18 Sup. Ct. 340, 42 
I/. Ed. 740, taxes upon cattle grazed upon an Indian réservation in 
Okiahoma territory were upheld. It was argued that the taxes niight 
impair or destroy the value of the lands for grazing purposes, but it 
was held to be obvious "that a tax upon the cattle of the lessees is 
too remote and indirect to be deemed a tax upon the lands or priv- 
ilèges of the Indians." It was also held that the tax was not an 
interférence with the constitutional power of Congress to regulate 
commerce with the Indian tribes, but it was said : 

"The taxes In question hei'e were not imposed on the business of grazing, 
or on the rents received by the ludlans, but on the cattle as property of the 
lessees, and, as we hâve heretofore said tliat as such a tax is too remote and 
indirect to be deemed a tax or burden on Interstate commerce, so It is too 
remote and indirect to be regarded as an Interférence with the législative Pow- 
er of Congress." 

This language is taken to indicate the view that a tax was not per- 
missible upon the business of grazing. Hère the tax based upon re- 
ceipts from production of coal has been found to be virtually upon 
the business of producing it. A considération of the character and 
effect of the tax in the case of the plaintiff leads to the conclusion 
that it so directly bears upon the leases and the rights conferred there- 
by that it should be declared invalid as a burden upon an instrumen- 
tality of the fédéral government. 

The demurrer to the bill in part challenges the averments thereof 
which.raise the question just decided, and the resuit is it must there- 
fore be overruled. The answer does not raise any différent question 
in asserting that the tax is laid on property rights. Nor does it con- 
tain relevant matter in alleging that plaintiiï's other property is not 
fully taxed. If it be assumed that there was any failure of such 
assessment, it would not under the law aid or support the tax hère 
involved. The exceptions to the answer are well taken, and will be 
sustained. 

A final decree will be entered perpetually enjoining the collection or 
enforcement of the taxes involved in the suit, and the costs will be 
taxed to the défendant. 
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ROBERT H. INGERSOLL, & BRO. y. McCOLL. 
(District Court, D. Minnesota, Tlilrd Division. Marcli 17, 1913.) 

L Monopolies (§ 17*) — Patents — License — Validitt or Peice Restriction. 

If a license restriction iinposed by tUe owner of a patent is not for the 
purpose of protecting the patent or for securing its benefits, but for 
the purpose of evadlng the Anti-Trust Act (Act July 2, 1800, c 647, 
26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]), it is void. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13 ; Dec. Dig. 
§ 17.*] 

2. Monopolies (§ 17*) — Patents — License — Validitt or Peice Restrictions. 

Complainants make and sell, under différent trade-names, watches con- 
taining parts whlch are patented. Each watch is placed in a box, and 
on some of the boxes is printed a notice or so-called license, restriction 
by whlch complainants attempt to eontrol the priée at which the watch 
may be sold by jobbers and retailers under penalty of belng charged 
with infringement of the patents. Others of the watches, sold under 
différent trade-names, but having the same mechanism an'd containing 
the same patented parts, are sold wlthout any restriction. Eeld, that 
such restrictions were clearly not intended to protect the use of the pat- 
ents or the monopoly whlch the law conféra upon them, but for the pro- 
tection of certain of the trade-marks, and that a purchaser who had 
no eontract relations with complainants was not bound thereby. 

[Ed. Note. — For other cases, see Monopolles, Cent Dig. § 13 ; Dec. Dig. 
§ 17.*] 

In Equity. Suit by Robert H. Ingersoll & Bro. against Henry Mc- 
Coll. On final hearing. Decree for défendant. 

Edward S. Rogers, of Chicago, 111., and E. S. Stringer, of St. Paul, 
Minn., for plaintifï. 

C. D. O'Brien, of St. Paul, Minn., for défendant. 

WILLARD, District Judge. This is a suit for the infringement of 
patent No. 787,041, granted April 11, 1905, for improvements in lan- 
tern pinions used in watches; patent No. 855,950, granted June 4, 
1907, for improvements in lever escapements used in watches ; pat- 
ent No. 926,329, granted June 29, 1909, for improvements in watches 
relating to stem-winding and setting ; and patent No. 958,987, granted 
May 24, 1910, for improvements in center frictions in watches. The 
infringement is said to consist in this : 

The plaintifïs are owners of the patents. They cause to be manu- 
factured for them a watch known under three names, "Ingersoll Dol- 
lar Watch," "Yankee Dollar Watch," and "Yankee." This they sell to 
jobbers, who sell to retail merchants. Each watch is packed in a box, 
on the outside cover of which is pasted the following notice : 

"License. 

"Robt H. Ingersoll & Bro., Makers, New York, Chicago, London, 
San Francisco. 

"Mechanism in this watch is covered by United States patents, and the 
watch is licensed and sold under and subject to the following conditions, 
assented to by purchase and controlling ail sales and uses thereof, any viola- 

•For other cases see same toplc & S numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tlon of which llceiise conditions revokes and terminâtes ail rights and M- 
cense ai? to this and ail otlier watclies of uiakers in vlolator's possession, and 
subjects the violator to suit for infringement of said letters patent : 

"(1) Jobbers may sell only to retail dealers, may not sell to any one desig- 
iiated by niakers as objectiouable, may not detach or sell wlthout tliis no- 
tice, and may sell only at rates specifled in scliedules furni.slied by niakers. 

"(2) Retailers niav advertise and sell ouly to buyers for use at ONE DOLr 
LAR. 

"(3) No donation, discount, rebate, premium, or bonus may be allowed or 
giveii in connection with any sale at Wholesale or retail. 

"(4) Guarautee, vvitli date of sale indorsed thereou, to accompany each 
watcb." 

The défendant, a retail druggist in St. Paul, never bought any 
watches from the plaintiffs, and never had any contractual relations 
with them. He did, however, buy from a jobber in Duluth several 
of the Yankee watches, advertised them for sale in his store at 83 
cents each, and sold them at that price. He knew at the time of so 
advertising and selling them of the license restriction imposed by the 
plaintiffs in regard to the priée. The prayer of the bill is that he be 
enjoined from selling a Yankee watch for less than $1, and for dam- 
ages and profits. 

The real question in the case is whether this is a suit to protect a 
trade-mark, or one to protect a patent. 

The Suprême Court of the United States has not yet directly decided 
that such a price restriction upon a patented article is binding upon a 
person who has entered into no contractual relation with the patentée. 
Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 345, 28 Sup. Ct. 722, 52 
L. Ed. 1086; Dr. Miles Médical Co. v. Park & Sons Co., 220 U. S. 
373, 402, 31 Sup. Ct. 376, 55 L. Ed. 502. Nor has the Circuit Court 
of Appeals of this circuit so decided, but that court in the case of Na- 
tional Phonograph Co. v. Schlegel, 128 Fed. 733, 64 C. C. A. 594, did 
hold that such a price restriction could be enforced against a person 
who had entered into contractual relations with the owner of the 
patent. 

But although the owner of a patent may control the price of the 
patented article, it does not follow that the owner of a trade-mark can 
do so. No such povver is vested in the owner of a copyright. Bobbs- 
Merrill Co. V. Straus, 210 U. S. 339, 28 Sup. Ct. 722, 52 L. Ed. 1086. 
The owner of an unpatented medicine cannot control the price in the 
hands of retail dealers with whom he has no contractual relations. An 
attempt to do so would be a violation of the Anti-Trust Law. Dr. 
Miles Médical Co. v. Park & Sons Co., 220 U. S. 373, 31 Sup. Ct. 376, 
55 L. Ed. 502. It is very clear that the owner of a trade-mark is in 
no better position than the owner of a copyright. If this suit is really 
for the protection of a trade-mark, it cannot be maintained. Nor can 
it be maintained on the ground of any contractual relation between the 
plaintiffs and the défendant, because there was none. 

Can it be maintained on the ground that the purpose is to protect a 
patent? In E. Bernent & Sons v. National Harrow Co., 186 U. S. 70, 
on page 92, 22 Sup. Ct. 747, on page 756 (46 L,. Ed. 1058), the court 
said ; 
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"But that statute clearly does not refer to that kind of a restraiiit of In- 
terstate commerce wliicli niay arise from reasonable and légal conditions iui- 
posed upon tlie assignée or licensee of a patent by tlie owiiev thereof, re- 
stricting tlie terms upon wtiicli the article may be used and tbe price to be 
denianded therefor. Such a construction of the act (Slierman Act) we hâve 
110 doubt was never contemplated by its franiers." 

In Henry v. Dick Co., 224 U. S. 1, on page 31, 32 Sup. Ct. 364, 
on page 372 (56 L. Ed. 645), the court said : 

"If the stipulation in an agreement between patentées and dealers in 
patented articles, which, among other things, flxed a price below which the 
patented articles should not be sold, would be a reasonable and valid condi- 
tion, it must follow that any other reasonable stipulation, not inhereutly vio- 
lative of sonie substantlve law, imposed by a patentée as part of a sale of a 
patented machine, would be equally valid and enforceable." 

In Standard Sanitary Mfg. Co. v. United States, 226 U. S. 20, 33 

Sup. Ct. 9, 57 L. Ed. , decided by the Suprême Court November 

18, 1912, the court said: 

"The agreements clearly, therefore, transceuded what was necessary to pro- 
tect the use of the patent or the monopoly which the law conferred upon 
it. They passed to the purpose and accomplished a restraint of trade con- 
deuined by the Sherman Lavk-. It had, therefore, a purpose and accomplished 
a resuit not shown in the Bernent Case. There was a contention in that case 
that the contract of the National Harrow Company with Bernent & Sons was 
a part of a contract and eombiuation with many other companies, and con- 
stituted a violation of the Sherman Law ; but the fact was not established, 
and the case was treated as one between the partieular parties, the one grant- 
Ing and the other receiving a right to use a patented article with conditions 
suitable to protect such use and secure its beneflts. And there is nothing in 
Henry v. A. B. Dick Co., 224 U. S. 1 [32 Sup. Ct. 364, 56 L. Ed. 645], which 
contra venes the views lierein expressed." 

[ 1 ] From thèse authorities the rule to be deduced is this : If the 
license restriction is imposed, not for the purpose of protecting the 
patent or for securing its benefits, but for the purpose of evading the 
provisions of the Anti-Trust Act, then it is void, because such restric- 
tion is not "a reasonable condition imposed upon the licensee of a 
patent by the owner thereof," nor is it "a condition suitable to protect 
the use of a patent and secure its benefits." 

It is necessary, therefore, to examine the évidence to see what the 
real purpose of the license restriction is in this case. Putnam, a wit- 
ness for the plaintiffs, has been connected with their business for 15 
or 16 years, and is, and for more than 10 years has been, their gênerai 
sales manager. He testified, among other things, as f ollows : 

"Q. Please state what the fact has been, and is, in référence to the use of 
the complalnant during this period of trade-marks and brand names in con- 
nection with the manufacture and sale of Its products, and if trade-marks 
or braud names hâve been used thereon, please give some of the principal 
names employed. A. The gênerai name under which its principal watch 
products hâve been sold is 'Ingersoll.' Différent classes or grades of watches 
hâve been given identifying names, each of which has been largely advei'- 
tised and has become a trade-mark for such partieular watch. Thèse names 
as now and recently used are 'Yankee,' 'Eclipse,' 'Midget,' and 'Junior.' There 
are and hâve been other names, but they are not in such common or large use. 

"Q. Please state whether thèse names 'Ingersoll,' or the universal gênerai 
trade-mark nanie for the produet, and the names 'Yankee,' 'Eclipse,' 'Junior,' 
'Midget,' and other names, hâve been in any way advertised as trade-mark 
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or brand names of the product? A. Eacli of such uames lias been largely 
advertised ; the name 'Yaukee' lias been very largely advertised. 

"Q, Of thèse différent trade-mark nanies, 'Yankee,' 'Eclipse,' 'Junior,' 'Mid- 
get,' whieh bas been the uiost exteusivelj' advertised? A. 'Yankee,' or, as 
it bas been conmionly known and advertised, the 'Dollar Watch.' 

"Q. About wlien was the naine 'Yankee" adopted by the complainaut as a 
trade-mark naine for a part of its product? A. Soine time prier to 1897. 

"Q. At the time of its adoption, and sluce, bas tliis name 'Yankee' been 
applied to a watch of particular construction':' By that I mean distinctive 
construction, although it may bave varied at différent tinies'? A. Yes. 

"Q. At the time that the vvord 'Yankee' vvas adopted as a trade-mark name, 
and during the perlod that it was so adopted by the complainaut, bas there 
been a retail selling price for such Yankee watch, designated and requested 
to be employed and used by retailers? If so, please state wbat this retail 
selling prlce was. A. Siuce 1897 or thereabouts, there bas been such retail 
selling price, and it was at that time and ever since one dollar. 

"Q, How bas this fact of one dollar belug indicated and requested as tbe 
retail selUng price been employed in connection with the Yankee watch in ad- 
vertisiiig it to the trade and public? By that I mean bas this term 'Dollar 
Watch' corne to be associated with the Ingersoll Yankee watch as a trade- 
mark name or phrase? A. It bas. 

"Q, Please explain to wbat estent, if any, the term 'Dollar Watch' bas be- 
come associated with and is now used, if at ail, as a trade-mark name or 
phrase for the Ingersoll Yankee watch in advertising by the plaintlffi, by the 
trade, and by the public. A. It is my opinion, based upon observations and 
knowledge, that the term 'Dollar Watch,' as applied to the Yankee watch, 
bas lost, if it ever bad, a monetary slguiflcance to the trade or to the public, 
and it is my bellef that the two terms interchangeably used — 'Dollar Watch' 
and 'Yankee Watch' — as trade-marks are associated defiuitely in the pub- 
lic mind with the same watch, the principal Ingersoll product in watches. 

"Q. Please state to wbat extent, if any, tbe term 'Dollar Watch' has been 
employed since 1897 in advertising the Ingersoll Dollar watch. A. In almost 
every advertiseinent and show card the term 'Dollar AVatch' bas been used, 
and usually in such advertising and show eards the picture of a watch has 
been shown, on whlch watch bas appeared tbe trade-mark 'Yankee.' During 
the period referrcd to in tbe question, much more than a nilllion dollars has 
been expended in the varions ways referred to in my auswer to question 
17, and tbe largest part of such sum has beeri directed to the advertising 
of the Yankee or Dollar watch. 

"Q. During this period, has the newspaper or magazine advertising of tbe 
Ingersoll Watch contained the term 'Dollar AVatch.' and, if so, in a gên- 
erai way to wbat extent? A. Almost always. 

"Q. Eeferring to the llcense shown upon tbe box inarked 'Exbibit F,' con- 
taining the watch marked 'Exhibit G,' referred to Saturday in tbe testlmony 
of Arthur H. Brown, please state, îf you know. tbe date at wiileb this li- 
eense System was adopted, connected with the niannfacture or sale of tbe 
Ingersoll Y'aiikee or Dollar watch. A. In this ijartienlar form, this llcense 
System was adopted about six years ago. 

*****#*♦*♦ 

"Q. Please state the fact as to wbether, prior to tbe adoption of this ll- 
cense System sonie six years since, in connection with the Y'ankee or Dollai' 
watch, this watch, uudcr tbe name 'Iiigcrsoll Yuukeo,' 'Yaiil^'e,' 'Iiigersoll 
Dollar AA'^atch,' or 'Dollar AA'atch,' bad obtained any reinitatiou, eitber in the 
trade or with the public. A. I caii perhaps best ans>ver this question by stat- 
ing that in tbe year 1899 about one-half nilllion Ingersoll Yaukee watches 
were sold, and that tbe sale tliereof increased yearly uutil in 1905 or there- 
abouts tbe sale bad reached at least a million of thèse Ingersoll Yankee or 
Ingersoll Dollar watches. Tliey were bandled l)y many tliousands of mer- 
cbaiits throughout tbe l'nited States and foreign coniitries. 

"Q. About wbat is the annual output of tbe Ingersoll Y'ankee or Dollar 
watch at présent? A. About 2,000,000 per year." 
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He further testified that the Yankee or Dollar watch, since it was 
put upon the market in about 1897, contained mechanism covered by 
letters patent of the United States. In that connection he also said : 

"Q. Hâve any notices of the dates or numbers of the patents covering the 
mechanism eniliodied therein been placed npon the watclies? If so, please 
.state where. A. For a fjreat many years past, and I lielieve always, each 
Yankee watch has had stamped iipou it the word 'pateuted' and tlie dates 
of such patents as froiu tinie to tiuie they existed in siich watch. Such no- 
tice has usually been staniped upon that part of watch Ivuown as the barre! 
bridge, which is, conimonly spealjlug, a part of the rear movement plate or 
rear of the watch movement." 

He further said : 

'■Q. What was the occasion or roason, if any, for the adoption by the com- 
plainaut of tliis license sysleni for the Ingersoll Yankee or DolUir watch, if 
.\ou know? A. xlbout 181H1, or iiossiltly l'JOO, when the sale of tliis Ingersoll 
l'ankee watch or Ingersoll Dollar watch had reached into many hundreds 
of thousands, a few mercliants, both retailers and jobbers, sougiit to take ad- 
vautage of the réputation of this watch, established by large advertising aud 
large sale, by offering it to the public or to the trade, as the case niight 
be, at less than the priées which the complainant had fixed upon for sucli 
watches. This eaused protests from merchants, botli retailers and jobbers. 
throughout the couutry, who threatened, if snch eut priées were allowed to 
continue, that they would cease handiing and dealing lu and buying from 
tlie complainant this Ingersoll Yankee watch. Thereupon complainant, know- 
iug that its contimiance as a business organization for the manufacture and 
sale of watches depended upon the good will of thèse merchants, both job- 
bers and retailers, and the continued and continuons buying, handiing, and 
selling by them of this watch, cast about for a plan by which it could prop- 
erly and lawfully flx, détermine, and control the priée at which this Yankee 
watch might be sold by the merchants, both retailers and wliolesalers, and, 
having fouud what, in their opinion was a proper means, determined upon 
and did adopt such means, out of which this présent license System la ter 
grew. 

"Q. Prior to the adoption of the license System in Its présent or original 
form, did the complainant hâve a means of controlling the priées of the 
Ingersoll Yankee or Dollar watch in the hand of dealers, or did it simply in- 
dieate the priées at which it desired the dealers to sell. without any means 
of enforcing such priées? A. While ahvays indicating the price, it knew of 
no means, and believed it had no means, of controlling such pricos. 

"Q. And until the license System was adopted, it was simply optional with 
the dealers to observe thèse priées, I understand? A. If you mean by 'li- 
cense System' any System which the complainant had adopted, including the 
System adopted about 1.S90 or liXK), the auswer is 'Yes.' 

"Q. I understand tliat a license System was adopted about 1899 or 1900, 
whicli after varions modifications about six years since took the présent form? 
A. That is correct." 

This testimony strongly indicates that the purpose of the plaintiffs 
was to protect the trade-mark, and that the patented improvements 
placed in the watch were of little or no conséquence. There were al- 
ways in the watch such patented improvements, but they were not al- 
ways the same. The dates of patents placed upon the interior mech- 
anism of the watch varied from time to time. The license System was 
adopted in 1900, but the earliest one of the patents in suit was not 
granted until 1905. The case of thèse same plaintiffs against Snellen- 
berg (C. C.) 147 Fed. 522, indicates that further évidence in support 
of the inference drawn from the testimony already in the case might 
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have been obtained. The purpose of that suit was the same as the 
purpose of this suit. One of the patents there involved was for an im- 
provement in escapement mechanism, and was issued in December, 
1890; that patent expired in 1907. The escapement patent hère in 
suit was granted on June 4, 1907. The other patent in that suit was 
for an improved clock pinion, and was granted in January, 1891. That 
patent expired in 1908. The lantern pinion patent in this suit was 
granted on April 11, 1905. The plaintifïs make a high-grade watch, 
which contains none of the mechanism covered by the patents in suit. 

There bas been no judicial détermination of the vaHdity of any one 
of them. There bas been no litigation concerning any one of them. 
No testimony was presented by the plaintiffs to show that any one of 
the patents was of any value. The défendant produced as a witness 
a watchmaker of 30 years' expérience, who testified that there was 
nothing new in any of them. The plaintifïs presented no évidence in 
rebuttal. There is nothing in the case to show what patents relating to 
the subject-matter of thèse improvements were granted prior to the 
patents in suit. While the defendant's watchmaker testified that he 
understood the scope of the claims of two of the patents, yet it ap- 
peared that one at least of the other two he had never read. His évi- 
dence probably is not sufficient to overcome the presumption of novelty 
and utility created by the issuance of the patents. 

The most important évidence, however, remains to be stated. In 
addition to the Yankee, Eclipse, Midget, and Junior, the plaintiffs 
sell other watches, one of which is called the Défiance. Thèse watches, 
according to Putnam, have probably hundreds of spécial names. One 
of the watches ofïered in évidence was called the McColl, and was so 
named at the request of the défendant. He bought 27 dozen Yankee 
watches and 18 dozen of the other kind. He paid 65 cents each for the 
Yankee and 55 cents each for the McColl watches. The Défiance and 
the McColl contain the same mechanism as the Yankee. The parts of 
the Yankee and the parts of the McColl and the Défiance are inter- 
changeable. In fact, it is the same watch under three différent names. 
The barrel plates of the Défiance and the McColl contain the dates of 
ail the patents in suit. There is nothing on either of thèse watches 
to indicate that the plaintifïs are in any way connected with them. 
They are sold without any license restriction, such as it attached to 
the sale of the Yankee. While the purchaser of the Yankee is required 
to sell it for not less than $1, a purchaser of identically the same watch, 
if it is called the Défiance or the McColl, can sell it for any price he 
chooses. 

If the purpose of the license restriction were to secure the benefits 
of the patents, no sound reason can be given why it should not have 
been applied to the watch when it is called the Défiance, as well as 
when it is called the Yankee. It is very évident that the plaintiffs care 
nothing for the patents. They say in one of their briefs : 

"A point was made at the argument that complainant makes three watches 
under différent names and embodies in them the same patents, and that 
only one of tlieni, the Yankee watch, is sold under the license restriction. 
What inference it is sought to draw from this fact is not apparent. Com- 
plainant, having a complète monopoly under the statute, is not bound to 
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exercise ail of it. It may release an^' part of it that it sees fit and reserve 
the rest. If it wislies to release tlie 'Défiance' and the 'McColV watches en- 
tirely from the patent monopoly by unrestricted sale, and retain a portion of 
its monopoly of sale with respect to the Yankee watch, it may do so." 

The right of a patentée to do what he may please to do with the pat- 
ented article is not unrestricted. It is limited in the manner indicated 
by the cases hereinbefore cited. He cannot impose upon a purchaser 
a condition which is unreasonable. He cannot impose an unreasonable 
condition, for the purpose of enabling him to violate the Anti-Trust 
Act. It appears from the évidence in this case that the license restric- 
tion so imposed on the sale of the Yankee watch is not for the purpose 
of securing the benefits of the patented improvements therein, but in or- 
der that the plaintiflfs may protect the trade-mark or trade-name un- 
der which they sell the watch. Such a condition was not imposed "to 
protect the use of the patent or the monopoly which the law conferred 
upon it." It is an unreasonable one, is beyond the power of the plain- 
tiffs to impose upon the défendant, and is void as to him. Whether 
or not it would be valid if the défendant had made a contract directly 
with the plaintiffs, and thereby bound himself not to sell the Yankee 
watch for less than $1, it is not necessary to décide. 

Let the bill be dismissed, with costs. 



TJNITED STATES v. MILITARY CONST. CO. 

(District Court, W. D. Missouri. April 3, 1913.) 

No. 3,831. 

Inteknal Revenue (§ 25*) — Corpobation Tax Act — Retubn— Duty to Make. 
Act Cong. Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (U. S. Comp. St. Supp. 
1911, p. 946), Imposes an excise tax on ail corporations with certain ex- 
ceptions, earnlng an annual net profit in excess of $5,000, and requires 
the officers of every such corporation to file a return on or before the 
first day of March in each year. Held, that ail corporations of the kinds 
specified in the act as siibject to the tax were bound to file returns, 
though their net profits were not sufiiclent to reuder them liable to the 
tax. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 72, 73 ; 
Dec. Dig. § 25.*] 

Action by the United States against the Military Construction 
Company. Judgment for plaintifif. 

Hugh C. Smith, of Kansas City, Mo., Asst. U. S. Atty. 
Ben R. Estill and George H. English, Jr., both of Kansas City, 
Mo., for défendant. 

VAN VALKENBURGH, District Judge. The United States, 
through the district attorney at the instance of the commissioner of 

*For other cases see same topic & § numbbs ia Dec. £ Âm. Dlgs. 1.907 to date, & Rep'r ladexes 
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internai revenue brought suit against the défendant to recover pen- 
alty for failure to make return under paragraph 3 of section 38 of 
the act of Congress approved August 5, 1909, providing for a spé- 
cial excise tax on tlie business of corporations. The défendant an- 
swered that its entire net annual income is less than $5,000, and in 
conséquence thereof that it is not subject to such corporation tax, 
and was not required to make a return to the coUector of internai 
revenue. To this answer the government demurred. 

My attention has been called to an opinion of the honorable Solic- 
itor General rendered August 7, 1911, in which he reached the con- 
clusion that ail corporations, joint-stock companies, or associations 
organized for profit and liaving a capital stock represented by shares, 
as defined in the act, are subject to this excise tax, and therefore re- 
quired to make the return provided in the third paragraph of the sec- 
tion. I think his reasoning convincing and his conclusion sound. 

By section 38, 36 Stat. p. 112 (U. S. Comp. St. Supp. 1911, p. 
946), it is provided : 

"That every eoriioration, .loint-stock company, or aKsoclation, organized fui- 
profit and haviug a capital stock represented by mliares, aud every iusiiraiice 
Company, now or hereafter orf^anlzed under the laws of the United States or 
of any state or teri*itory of tlie T'nlted States or under the acts of Cou.ti;ress 
applicable to Alaska or tlie District of CoUinibla, or now or hereafter or- 
ganized under the laws of any foreign country and eugaged In business in 
any state or terrltory of the TJnlted States or in Alaska or In the District of 
Oolunibia, shall be subject to pay auuually a spécial excise tax with respect 
to the carrylng on or doiug business by such corporatiou, .ioiut-stock conipauy 
or association, or Insurance company e<iuivalent to one per cent.uui upon the 
entire net income over and above five thousand dollars recel ved by it froni ail 
sources during such yeai'," exclusive of certain receipts then speciiled. 

The same section in a proviso then excepts certain other classes 
of corporations and organizations from the opération of that sec- 
tion ; that is to say, expressly provides that such excepted classes 
shall not be subject to the tax. 

The income tax law of 1894 (Act Aug. 27, 1894, c. 349, § 27, 28 
vStat. 553 [U. S. Comp. St. 1901, p. 2260] ) explicitly requires returns 
from ail business corporations, whether or not they had any net in- 
comes during the year. Manifestly corporations which had no net 
incomes could not be required to pay an income tax. Nevertheless. 
the law expressly required a return. This is instructive and pertinent 
only in so far as it indicates the policy and practice of requiring re- 
turns from al! corporations of a class sul)ject to the tax, whether or 
not for any particular year they were bound for any amount of tax. 
Section 27 of the War Revenue Law of June 13, 1898 (chapter 448, 
30 Stat. 464 [U. S. Comp. St. 1901, p. 2306]), provided: 

"That every person, flrm, corporation, or company carrylng on or doing 
the business of reiiuing petroleum, or reflning sugar, or owning or controlllng 
any pipe Une for transporting oil or other products. v-lione. grosa annual re- 
ceipts cxceed tico hundred and flfty thousand di/llan', shall be subject to pay 
annually a spécial excise tax e(iulvalent to one-Quarter of one per centum ou 
the gross amount of ail receipts of such persons, firms, corporations, and com- 
panies in tlielr respective business in excess of sald sum of two hundred and 
tifty thousand dollars. 
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"And a true and accurate return of the amount of gross receipts as afore- 
said shall be made and rendered monthly by each of snch associations, cor- 
porations, companies, or persons to the coUector of the district in which any 
sueh association, corporation, or company may be located, or in which such 
person has his place of business." 

Hère it will be seen that the limitation that the gross annual re- 
ceipts should exceed $250,000 is expressly made a part of the descrip- 
tion o£ the corporation made subject to the tax. It would seem, 
therefore, that under that law corporations whose gross annual re- 
ceipts did not exceed $250,000 were specifically excluded, and were 
not required to make the return provided for. Nevertheless the 
Treasury Department construed that law to require returns from 
ail who were engaged in the designated business. In its circular of 
July 7, 1899, directing when and by whom returns should be made, 
it said: 

"The foregoing instructions will also apply to ail such persons, firms, cor- 
porations, and companies where the gross receipts, during the period for 
which the return required by law is made, do not exceed the $250,000 speclally 
exempted from tax." 

Of this the Soliciter General says : 

"Thls usage of the government requlrlng ail those engaged in the désig- 
na ted business as being subject to the tax, ta make returns, even though the 
volume of business was not large enough to make them liable for any 
amount of tax, was no doubt in the mlud of Congress when enacting the law 
of 1909, and should be considered In construing that law." 

The Treasury Department has construed the présent law to mean 
that ail corporations organized for profit, and having a capital stock 
represented by shares, must make this return, irrespective of whether 
or not their entire net annual income is over and above $5,000. 3o 
that for a period of 18 years législation of this nature has been thus 
construed by the department charged with its administration. If 
this interprétation by the department is not obviously or clearly 
wrong, but is fairly supported by the language employed, the action 
during many years of the department charged with the exécution 
of the statute should be respected, and not overruled except for 
cogent reasons. United States v. Finnell, 185 U. S. 236, 22 Sup. Ct. 
633j 46 L. Ed. 890. Furthermore, as has been said, it may well be 
that this construction was in the mind of Congress when this légis- 
lation was enacted. 

It will be observed that in the présent act the amount of the net 
annual income is not made an intégral part of the description of the 
class of corporations, joint-stock companies, or associations made 
subject to the tax. Their essential characteristics are that they shall 
be organized for profit, and hâve a capital stock represented by 
shares, and that they shall be actually engaged in carrying on or 
doing business. The classification does not include those specifically 
exempted in the proviso, nor corporations generally not organized 
for profit, and not doing business in that sensé. This interprétation, 
that it is its inhérent nature and not its income that stamps the cor- 
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poration designated as subject to the tax, is supported by the déci- 
sion of the Suprême Court in Flint v. Stone Tracy Company, 220 
U. S. 107-144 et seq, 31 Sup. Ct. 342, 55 L. Ed.^ 389, Ann. Cas. 
1912B, 1312, and is further suggested by other provisions of the act. 
The return required is a somewhat complicated one. It consists of 
eight sections, the proper interprétation of which controls the déter- 
mination of what the net income may be. This is a matter for the 
exercise of the officiai judgment and discrétion of the Revenue De- 
partment; in order that it may exercise such judgment and discré- 
tion, it must hâve the facts before it. The officers of the corporation 
and those of the Revenue Department may differ as to the ultimate 
elïect of such facts. Tlie Soliciter General in his opinion well said: 

"As weil permit the corporation to détermine for itself how luucli tax it is 
liable for as permit it to so détermine whetlier it is liable for any aniount. 
The law in every respect is to be administered by tlie officers of the law, 
and not by those vvho are subject to it. iîtficiency of administration would be 
difBcult, and even impossible, it. the corporations could détermine, each for 
itself, wliether or not they were liable for any amount of tax, and nuike or 
wlthhold returns accordlngly." 

Furthermore, if the obligation to make a return dépends upon the 
amount of net annual income, and lies within the discrétion of the 
corporation itself, then by reason of fluctuation in business affairs the 
same corporation might deem itself charged with the duty of making 
a return in one year and absoîved from that duty in another year ac- 
cording to conditions. This would lead to endless confusion. Nor 
can it be successfully urged that corporations whose incomes are con- 
sistently small should be excused. The law, to be effective, must be 
uniform. 

It must not be forgotten that the revenues of the government are 
its life blood; without them it cannot exist. Taxes are imposed in 
large measure with référence to estimated needs ; and the collection 
of such taxes must be effective and thorough, in order that the esti- 
mated revenue may not fall short of known requirements. For thèse 
reasons, such statutes are construed with greater strictness in favor 
of the revenues. 

The duty of making thèse returns is one comparatively light to each 
corporation subject to the tax, and may easily and readily be provid- 
ed for as a regular part of its business System. In the aggregate the 
burden thrown upon the collecting department of the government ic 
a heavy one, and should not be increased by imposing upon it the 
added necessity of initiative in the discovery of delinquents. Its» 
labors in that regard will be great enough if those subject to the tax 
are held to the full measure of duty contemplated by the law. If it' 
were left to each corporation to détermine whether it need make the 
return provided for, there can be little doubt that the number of delin- 
quents would be largely increased. It would follow, either that an 
added burden of investigation would be cast upon the Revenue De- 
partment, or that the revenues would be greatly diminished. The" 
court should not lean to a construction which would contribute to 
either resuit. If the présent law is déficient, or unduly harsh in its 
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terms, it should be so amended as to enable its administration to 
meet the requirements of justice and the necessities of particular 
cases. 

For the foregoing reasons, the demurrer to the answer will be sus- 
tained. 



rXITED STATES v. ACORN ROOFING CO. SAME v. BROADWAY BOWL- 
ING ACADEMY. SAMK v. J. DESSXEK & CO. SAME v. FEIN-BALL 
REALTY & CONSTRUCTION CO. SAME v. M. A. FINKEL & 00. 

(District Court, E. D. New York. June 22, 1912.) 

1. Intbrkal Revenue (§ 25*) — Cokpobation Tax Act — Construction — Du- 

TY TO File Retukns. 

Corporation Tax Act Aug. 5, 1909, c. 6, § 38, 36 Stat. 112,t provides 
that every corporation, joint-stock conipany, or association organized for 
profit and liaving capital stock represented by shares, etc., shall be sub- 
.lect to pay annually an excise tax of 1 per cent, on its entire net income 
over !i;5,000, and that on or before the Ist day of March in eaeh year a 
true and accnrate return under oath or affirmation shall be made by 
each of the corporations, etc., subject to the tax iniposed, to the col- 
lector of inter]ial revenue, etc., and déclares that for a willful neglect to 
make return 50 per cent, of the amount of the tax may be added, and 
for a false return 100 per cent, may be added, but In elther case the cor- 
poration is also liable to a penalty of not less than $1,000 nor more 
than $10,000. Held, that the duty to make returns extended to ail cor- 
porations of the sort deseribed In the act, and was not limited to those 
the net profits of which were sufBclent to render them liable to the pay- 
ment of the tax. 

[Ed. Note.— For other cases, see Internai Revenue, Cent. Dig. §§ 72, 
73; Dec. Dig. § 25.*] 

2. Internal Revenue (§ 45*) — Corporation Tax — Action for Penalty — 

Verdict. 

Act Cong. Aug. 5, 1909, c. 6, § 38, 36 Stat. 112, Imposes a tax on cor- 
porations not specifically exempted, and requires ail such corporations 
to make a return, declaring that, if any shall refuse or neglect to make 
return within the tline speclfied In each year or shall render a false or 
fraudulent return, It shall be liable to a penalty of not less than |1,000 
nor more than $10,000. Held that, where a civil action is brought to 
recover a penalty against delinquent corporations, the jury's verdict 
must flx the amount of such penalty not less than the minimum, after 
which the only remedy of the corporations (other than appeal) Is an ap- 
plication to the commissioner of internai revenue or the Secretary of 
the Treasury for a compromise authorlzed by Rev. St. §§ 3229, 3469 (U. 
S. Comp. St. 1901, pp. 2089, 2317). 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 109- 
113 ; Dec. Dig. § 45.*] 

Actions by the United States against the Acorn Roofing Company, 
against the Broadway BowUng Academy, against J. Dessner & Co., 
against the Fein-Ball Realty & Construction Company, and against M. 
A. Finkel & Co. to recover penalties for défendants' failure to file re- 
turns under the Corporation Tax Act (Act Cong. Aug. 4, 1909, c. 6, § 
38, 36 Stat. 112). A verdict having been returned in favor of the 
government for $1,000 in each case, défendants moved to set the same 
aside. Denied. 

•For other cases se© same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
t V. S. Comp. St. Supp. 1911, p. 946. 
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Wm. J. Youngs, U. S. Atty., and Louis R. Bick and William P. 
Allen, Asst. U. S. Attys., ail of Brooklyn, N. Y. 

Bloomberg & Bloomberg, of New York City, for défendant Acorn 
Roofing Co. 

Paul Hellinger, of New York City, for défendant Broadway Bowl- 
ing Academy. 

Philip S. Glickman, of New York City, for défendant J. Dessner & 
Co. 

Altkrug & Kahn, of Brooklyn (M. V. Lovins, of New York City, 
of counsel), for défendant Fein-Ball Realty & Construction Co. 

CHATFIELD, District Judge. In the cases before the court ac- 
tions hâve been brought against five corporations to recover in suits 
at law the penalty provided by Act Cong. Aug. 5, 1909, c. 6, § 38, 
36 Stat. 112, for failure to file returns. By direction of the court the 
jury in each case has found a verdict, and has fixed the amount of 
penalty at the minimum, viz., $1,000. 

[1] The facts shown by the record in the five cases do not differ 
so far as the présent question is concerned. Each of the five corpo- 
rations was organized under the laws of the state of New York, and 
either was doing or was authorized to do business during the year 
1910. None of them made the return required by statute by March 
1, 1911, nor did any one obtain any extension during the 30-day peri- 
od, or apply to the Secretary of the Treasury to compromise their 
obligation for failure to comply with the statute. In each of the cas- 
es, however, the défendant has ultimately filed a report showing that 
the net income received by it during the calendar year 1910 did not 
amount to the sum of $5,000, and in one instance, at least, the évi- 
dence shows that the défendant did no business whatever beyond 
keeping itself in existence during that year. 

The statute provides that each corporation "now or hereafter or- 
ganized" shall be subject to pay, etc. This clearly makes every cor- 
poration not actually dissolved or legally out of existence subject to 
the provisions of law. 

The next question presented is whether every organization admit- 
tedly within the classes defined, viz., a corporation, joint-stock com- 
pany, or association organized for profit, and having capital stock 
represented by shares, and every Insurance company, except the par- 
ticular ones exempted, is liable to the duty of making the annual re- 
turn specified by the statute, or whether only those who enjoyed a 
sufficient net income to make them liable to the payment of the an- 
nual tax are under obligations to make the return. 

This question was first passed upon for the guidance of the Treas- 
ury Department in administering the law by an opinion of the Solic- 
itor General, issued upon the 7th day of August, 1911, and approved 
by the Attorney General. In this opinion the Solicitor General re- 
fers to the income tax law of 1894, by which ail persons having an 
income in excess of $3,500 were required to make returns, while ail 
business corporations were expressly required to make returns 
whether having a net income or not. The Solicitor General also re- 
ters to the war tax law of 1898 (Act June 13, 1898, c. 448, § 27, 30 
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Stat. 464 [U. S. Comp. St. 1901, p. 2306]), which provided that ail 
corporations, firms, persons, and companies engaged in the business 
of refining, etc., whose "gross annual receipts exceed $250,000, shall 
be subject to pay an annual tax." The law further on provides that 
each of "such corporations," etc., shall make a return of the amount 
of its gross receipts monthly. Under that statute the Treasury De- 
partment naturally required a monthly return from every corporation 
of the kinds enumerated, whether or not at the end of the year the 
amount of business might be such as to make the corporation liable 
to a tax. To hold otherwise would hâve been to render the law ridic- 
ulous. The présent statute has not foUovi'ed the language of the war 
tax law, however, but has provided that from the amount of the net 
income of each of "such corporations," etc., "ascertained as provided 
in the foregoing paragraphs" of the law, $5,000 shall be subtracted 
and that the remainder shall be taxed. It is apparent that "such cor- 
porations" in this sentence in practice must mean corporations hav- 
ing a net income of more than $5,000. The law then provides that 
on the Ist of March in each year "a true and accurate return under 
oath shall be made by each of the corporations," etc., subject to the 
tax imposed by this section. The Solicitor General draws an anal- 
ogy between the two laws by saying that "in each case only those 
subject to the tax are required to make returns." 

But it will be seen that the war tax law did not require a return 
from those only wlio were subject to tax, but, on the contrary, re- 
quired a return from every such corporation, while in the présent 
statute the tax is to be collected from every "such corporation" as is 
taxable ; that is, such as hâve a certain amount of income, while the 
return is to be made by every "such corporation," subject to the tax. 

In the case of U. S. v. Military Construction Co., 204 Fed. 153, de- 
cided by the United States District Court for the Western District of 
Missouri, and published as Treasury Décision No. 1,774, the same 
question as is presented in the présent case was considered by the 
court, and the conclusions of the honorable Solicitor General were 
followed, for the reason that the application of the war tax law was 
considered to hâve been in the mind of the Congress when passing 
the présent statute. But it would seem that the changes in the lan- 
guage of the statute might as well be held to show that Congress in- 
tended to change the application, if they were justified by the plain 
reading of the law. Nor does it seem that any greater confusion would 
resuit to the government if certain corporations in certain years did 
not make returns, and hence should be assumed to consider them- 
selves not subject to tax, than if they did make returns, and upon the 
face of the figures as presented by them they did not appear to be 
taxable. The diiïerence in trouble and necessary investigation to the 
government would be slight. 

But it does appear by the reading of the law itself that the présent 
statute makes every corporation of a certain kind subject to pay a 
tax upon income over and above a certain amount, and every such 
corporation — i. e., of the sort required to pay if their income be great 
enough — must make a return and must pay if taxable. There would 
be no difïiculty about this interprétation if it were not that the Con- 
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gress did not specify a différent penalty tlian is provided for a willful 
néglect to make return, or for a false or fraudaient return, if such be 
handed in. The minimum penalty for the wrongful act is $1,000, and 
the maximum penalty is $10,000. A willful act of tliis sort is also made 
a misdemeanor, and the law provides that the tax shall be increased 
by one-half, and shall bear interest if a return is not made by a cer- 
tain time. It also provides that the Commissioner of Internai Revenue 
may prépare the return after investigation and fix the tax. The lan- 
guage of this section, giving authority to investigate upon report 
that a corporation "has failed to make return as required by law," is 
pertinently pointed out by the solicitor as indicating that every cor- 
poration is bound to make such return, even if not showing business 
enough to make it liable for the tax. If the provision for an addi- 
tion of 100 per cent, for false return, or 50 per cent, for neglect, with 
added interest, were not based upon the amount of the tax, instead 
of the minimum amount of income taxable, it would be possible to 
treat this as the penalty for neglect, or honest belief that a return 
was not necessary, and the difïiculties of the présent situation could 
be avoided. 

[2] But such is not the case. The law has provided but the one 
penalty ; and in the présent instances, where jury trials hâve been had 
in civil actions, the verdict must provide the amount of the penalty, 
and nothing less than the minimum amount, $1,000, can be found. 

The présent motions, therefore, which hâve been considered to set 
aside the verdict of $1,000 in each case, must be denied and the va- 
rions corporations can hâve no remedy (other than appeal) except to 
apply, as is indicated in the opinion of the Solicitor General above 
quoted, to the commissioner of internai revenue, or to the Secretary 
of the Treasury, for a compromise of the government's claim under 
sections 3229 and 3469 of the Revised Statutes (U. S. Comp. St. 
1901, pp. 2089, 2317). 
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MARIAN COAL CO. v. PEALE. 

(Circuit Court of Appeals, ïhird Circuit. April 19, 1913.) 

No. 1,690. 

1. Courts (§ 314*) — Fédéral Courts — Actions — Pboper District. 

Wliere plaintiff was a citizen of New Yorlt, and défendant was a Dela- 
ware corporation operating a coal wasliery in Pennsylvania, tlie fédéral 
forum, where jurisdlction depeuded solely on diversity of citlzeuship, was 
eitlier in New York or Delaware. as provlded by Act Mardi 3, 1875, c. 
137, 18 .Stat. 470, as amended byAct March 3, 1887, c. 373, 24 Stat. 552 
{V. S. Conip. St. 1901, p. 508). 

[Ed. Note. — For otlier cases, see Courts, Cent. Dlg. § 860 ; Dec. Dig. § 
314.* 

Diverse citlzensliip as a ground of fédéral jurisdictiou, see notes to 
Shlpp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298.] 

2. Courts (§ 325*) — Fédéral Courts — Suit in Wrong District — W ai ver. 

Where fédéral jurisdictiou existed by reason of diversity of citizeuship 
of the parties, but plalntifï sued in the wrong district, the error was 
waived by a demurrer flled by défendant, raising not only tbe question 
of veime, but also denying that plaintiff had a cause of action. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 884 ; Dec. Dlg. § 

Walver of right as to district in which suit may be brought, see notes 
to Memphis Saviugs Bank v. HoucbeiTs, 52 C. C. A. 192; McGiimlty Co. 
V. Union l'ac. II. Co., 87 C. C. A. 634.] 

3. Appeal a?<d Error (§ 80*) — Judgments Appealable — Fixal or Intebloc- 

utory Judgment. 

Where a decree appealed from determlned the rights of the parties, the 
fact that it referred the cause to a master to perform certain miuisterial 
duties with référence to ascertaining the aniount of damages recoverable, 
no further judicial proceedlngs being conteniplated, did not render it in- 
terlocutory, so as to preclude an appeal tlierefrom. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 429, 
432, 433, 450, 456, 457, 494-509 ; Dec. Dig. § 80.*] 

4. Specieio Performance (§ 4*) — Hight to Relief — Conteact Kemedibs. 

Défendant coal company, engaged in washing coal from the culm bank 
of a large colllery, in considération of advauoes made to it by the plain- 
tiff, agreed to deliver to him for sale ail the output of its colllery until 
the bank was exhausted, the plaintiff to sell the coal and remit the pro- 
ceeds, less a commission and a certain suni per ton, to be reserved and 
applied on his advances until repaid. ïhe coutract also provlded that, in 
case of the default of the coal company, plaintiff should be entitled to 
a writ of estrepement, or to the appointment of a recelver by any court 
of compétent jurisdictiou in foreclosure, or any other proi>er proceeding, 
and that a writ of scire facias might issue, and an exécution sale of the 
property be had for the collection of the whole amount of the debt and 
interest remaining unpaid, etc. Held, that the contract itself provlded the 
remédies to be invoked in case of the coal company's default, which were 
more adéquate than those which equity could afford, and that plaintiff, 
on the coal company's default, was not entitled to maintaln a suit for 
spécifie performance. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. § 4; 
Dec. Dig. § 4.*] 

Appeal from the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

•For other cases ."îee same topic & § numeee in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
204 P.— 11 
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Suit in equity by John W. Peale against the Marian Coal Com- 
pany. From a decree for complainant (190 Fed. 376), défendant ap- 
peals. Affirmed in part, and reversed in part. 

John H. Dando, WiUiam P. Brewster, and John T. Lenahan, ail of 
Wilkes-Barre, Pa., for appellant. 

Franklin D. Peale, of New York City, Robert Snodgrass, of Plar- 
risburg, Pa., and Joseph O'Brien, John P. Kelly, and William J. Fitz- 
gerald, ail of Scranton, Pa., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. [1,2] The plaintiff is a 
citizen of New York, and in 1909 filed a bill in equity against the 
Marian Coal Company, a corporation of Delaware, operating a coal 
washery in Lackawanna county, Pa. The fédéral jurisdiction de- 
pended solely on diversity of citizenship, and under Act March 3, 
1875, c. 137, 18 Stat. 470, as amended by Act March 3, 1887, c. 373, 
24 Stat. 552 (U. S. Comp. Stat. 1901, p. 508) the fédéral forum was 
either in New York or in Delaware. But the suit was actually 
brought in the Middle district of Pennsylvania, and therefore, as the 
plaintiflf was in the wrong court, the Coal Company was entitled to 
hâve the bill dismissed, without submitting to any inquiry into the 
merits of the dispute. Nevertheless, as the right to be sued in a par- 
ticular court, and not elsewhere, is merely a personal privilège, a 
défendant may waive it, expressly or impliedly; and the company 
did waive it impliedly, no doubt through a natural désire not to omit 
any ground of objection. For, instead of confining its demurrer to 
the single ground that the plaintiflf had sued in the wrong district, 
the Company set up also the ground that the plaintiff had no 
case on the m:erits, and thus required the Circuit Court to pass on 
the substance of the controversy. To do this is to waive the priv- 
ilège just referred to, as the Suprême Court has often held; and the 
Circuit Court was right, therefore, in so deciding. Its opinion, cit- 
ing the authorities, will be found in 172 Fed. at page 639. 

The controversy thereupon took the usual course. The company 
answered the bill, an examiner was appointed, much testimony was 
taken, argument was had, and the Circuit Court considered and de- 
cided ail the questions in controversy. An extended opinion was 
filed on August 24, 1911, which is reported in 190 Fed. 376, and on 
the same date the following decree was entered: 

"First. That the défendant be ordered and directed to specifically perform 
its contract with the plaintiff, by delivering to the plaintiff from the date 
of this decree the output of its washery. 

"Second. That the défendant be enjoined by perpétuai injunction from de- 
livering any of the output of the washery and the Holden dump to any one 
other than the plaintiff. 

"Third. That the défendant be and it is hereby required to account to 
the plaintiff for ail moneys advanced by the plaintiff to it under tlie cou- 
tract, which has not alreudy beeu repaid, together with interest thereoii, 
and that the défendant be required to account to the plaintiff for ail dam- 
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âges sustained by tbe plaintiff by reason of the defendanf s breadi of eon- 
tract 

"Fourth. That j. Pred Schaffer, Esq., be appointed a speciftl examiner to 
State an account between the parties and report the same to tbe court" 

[3] As a whole, the form of this decree is rather interlocutory 
than final ; for, as will be observed, the third and fourth paragraphs 
direct the company to account, and appoint a spécial examiner (or 
master) for this purpose. But the true character of the decree ap- 
pears upon further examination. The master reported, making some 
arithmetical calculations, and recommending a money decree in favor 
of the plaintifï. The court confirmed the report, and in March, 1912, 
entered a second decree, whose first three paragraphs are identical 
with the first three in tlae decree of August 24th. But the fourth 
paragraph now reads as follows: 

"Fourth. That the défendant, the Marian Coal Company, pay to the plain- 
tiff, John W. Peale, withln six months from the date hereof , the sum of 
thlrty-four thousand flve hundred thirty-three and 94/100 dollars ($34,533.94), 
with interest from the Ist day of January, 1912, in fuU payment and satis- 
faction of the sum due to the plaintiff, John W. Peale, by the défendant, 
tbe Marian Coal Company, on the loan or advancement account, and the dam- 
ages due by reason of the defendant's violation of the contract In suit." 

And a final paragraph disposes of the costs. The appeal before 
us was taken in February, 1912, and, of course, is from the decree of 
August, 1911, as the decree of March, 1912, had not yet been entered. 
The motion to dismiss is put upon the ground that, as the August 
decree was interlocutory, the appeal should hâve been taken within 
30 days ; and the company resists the motion on the ground that the 
August decree was really final, since the master had nothing judicial 
to do, but was merely required to perform the ministerial labor of 
computation — the facts and the rules of décision having previously 
been ascertained by the court, with one or two unimportant excep- 
tions. We think the company's contention must be sustained. The 
two lines of authorities on this subject — one stating the gênerai rule, 
and the other stating the exception — are referred to in Latta v. Kil- 
bourn, 150 U. S. 539, 540, 14 Sup. Ct. 207, 37 h. Ed. 1169: 

"It is well settled by the décisions of this court that where the purpose 
of the suit is to obtain an account, such as that prayed for by the bill in 
this case and directed by the order of October 27, 1886, the decree is of 
such an interlocutory character that no appeal wlll lie therefrom. Beebe 
V. Russell, 60 U. S. (19 How.) 283, 285, 15 L. Ed. 668; Green v. Flsk, 103 
TJ. S. 518, 26 L. Ed. 486; Keystone Manganèse & I. Co. v. Martin, 132 U. 
S. 91 [10 Sup. Ct. 32] 33 L. Ed. 275 ; Lodge v. Twell, 135 U. S. 232 [10 Sup. 
Ct. 745] 34 L. Ed. 153 ; McGourkey v. Toledo & O. C. R. Co., 146 U. S. 544, 
550 [13 Sup. Ct. 170] 36 L. Ed. 1083, 1085. In this last case the authori- 
ties are thoroughly reviewed as to what constitutes a final decree, and it 
was laid down as the gênerai rule that If the court made the decree fixlng 
the rights and liabilltles of the parties, and thereupon referred the case to 
a master for a ministerial purpose only, and no further proceedings In court 
are contemplated, the decree is final, but if It referred the case to him for a 
judlclal purpose, as to state an account between the parties, upon which a 
further decree Is to be entered, the decree is not final." 

Among the early cases that support the exception is Forgay v. 
Conrad, 47 U. S. (6 How.) 201, 12 L. Ed. 404; but a brief extract 
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from Beebe v. Russell, 60 U. S. (19 How.) 286, 15 L. Ed. 668, will 
sufficiently state the ground on which the exception rests: 

■'ïhe object of the law and the liiterijretatiou of it by this court is to pre- 
veiit a case froni coniiiig to it from the coiirts below, in whicli the whole eon- 
troversy has not lieen deterniined flnally, and that the sanie may be doue in 
this court. We say : 'In wliich tlie whole controvefsy has not bèen deter- 
luined.' Wherever it has been, and ministerlal duties are ouly to b(i i.ier- 
fornied, thougU that be to ascertaiii an aniùuut due. the decree is final." 

See, also, Thomson v. Dean, 74 U. S. (7 Wall.) 342, 19 L. Ed. 94; 
Winthrop Iron Co. v. Meeker, 109 U. S. 180, 3 Sup.. Ct. 111, 27 L. 
Ed. 898., 

An examination of the master's report shows that his duties were 
ministerial and not judicial. No doubt he took a little "additional 
testimony, * * * covering shipments of coal from the defend- 
ant's washery from December 1, 1910, to September 30, 1911"; but 
this was the mère présentation of a supplementary statement, and 
was only intended to bring the account up to the date when the wash- 
ery ceased opération after the suit was begun. The master's report 
leaves no doubt concerning the character of his duties : 

"It appears, by an inspection of tlie opinion of the learned judge already 
flled in this case, that ail the dispnted facts, with the exception of two items 
(ipléS and $125), hâve been deterniined in fa\'or of the plaintiff, and that 
the books of account of the treasurer of the défendant, by which the plain- 
tif!: proved his case, were correctly kept. (Opinion, pages 18-20.) ïhe two 
items above mentioned hâve been practically abandoned by the plaiutitt. The 
défendant did not offer any books of account in évidence. ïhe only acconuts 
ofEered in évidence were the books of the defendaiit's treasurer, supervised 
by an expert accountant, and the books of the plaintiff, both offered by the 
plaintiff, and which correspond to the cent. ïhe plaintiff' also oft'ered the 
tonnage figures of the Delaware, Lackawanna & Western Railroad Company, 
showing shipments by the défendant. ïhese were not disputed. The i)laintlff 
alone offered évidence on the loan account. In view of the opinion of the 
learned judge, it would be supererogatlon for the examiner and master to en- 
ter into a discussion of the facts, the law applicable thereto, or to report 
conclusions of law." 

In our opinion the August decree was final for the purpose of 
appeal, and the motion to dismiss must be refused. 

[4] But we discover no reason to disagree with the conclusions 
of the District Judge on the disputed questions, except in one partic- 
idar. We are not disposed to set aside on technical grotuids a set- 
tlement of conflicting claims that has only been reached after a long 
and bitter controversy. We content ourselves with saying that upon 
other matters covered by the assignments of error we accept the 
opinion of the District Judge, both for the facts and for his conclu- 
sions thereon, merely adding that we do not find it necessary to dé- 
cide whether the plaintiff was a buyer of the company's coal, or an 
agent selling on a del credere commission. But vi'e cannot agrée to 
the first two paragraphs of the August decree, for the reason, briefly 
stated, that the agreement of April 11, 1907, has provided adéquate 
remédies for its own enforcement. The agreement is a very care- 
ful and elaborate instrument. The District Judge quotes it in part 
(190 Fed. 378-380), and we shall refer to one more paragraph only. 
One who reads the whole agreement can hardly doubt that the par- 
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ties intended to me,et every contingency that they were able to fore- 
see, and in our opinion they did make ample provision for the prés- 
ent situation. The f ourth paragraph is as follows : 

"Fourth. In case tlie maturlty of tlie amounts secured by said. mortgage Is 
accelerated as hereiii above provlded, because of the default of tlie party of 
the second part, or in case of the failure of the party of the second part to 
repay the amount of said loans us hereinbefoi-e provided, or any part tiiereof, 
or interest thereon, wlien due, tlie party of the tirst part shall be entitled to 
a wrlt of estrepenient, or to tlie appointnient of a receiver by any court of 
compétent jurisdictiou in foreclosure or any other proper proceeding; and 
a writ of scire facias may be Issued forthwith on said mortgage and prose- 
cnted to judgment, exécution, and sale for the collection of the whole amount 
of said debt and interest reniaining unpaid, together wlth ail fées, costs, 
and expenses of such proceeding, including an attorney's commission of three 
(■}) per cent, and ail errors in said proceedings. together wltli ail stay of, 
or exemption froni, exécution, or extension of time of paymeut, wliidi may 
be given by any act or acts of assembly now in force or whicli may be en- 
acted hereafter, are hereby forever waived and released." 

Abundant care has therefore been taken hère and elsewhere in 
the agreement to secure "repayment of the moneys to be advanced 
hereunder, with interest thereon, and due performance of the terms 
and stipulations of this agreement and of the leases aforesaid, 
* * * due performance of each being expressly understood ta 
be of the essence of this contract and a material part of the security 
of the party of the first part" (the plaintiff in this suit). The mort- 
gage contains an express stipulation making the whole sum secured 
thereby due and payable at once whenever the company shall make 
default in keeping "each and every of the stipulations of said agree- 
ment," and provides that in such event (and in other contingencies 
also) a writ of estrepement may issue, or a receiver may be ap- 
pointed, or a writ of scire facias may issue forthwith, etc. In 
a word, the agreement takes up four distinct remédies, and makes 
them more effective in certain directions for the plaintifï's benefit, 
or it forestalls controversy by declaring expressly that they shall 
be applicable. The writ of scire facias may issue forthwith upon 
the mortgage, this being the usual Pennsylvania procédure upon such 
an instrument; and, as the company may impair the security, the 
plaintiff may apply for a writ of estrepement to stay waste, this also 
being a well-known remedy in Pennsylvania ; or he may ask a court 
of equity to put a receiver into possession of the property ; and, still 
further, if default continue for 30 days, he may enter an amicable 
action of ejectment in the state court, and proceed immediately to 
Judgment and exécution, thus taking sunimary possession of the 
premises. Thèse remédies are certainly more complète than the de- 
cree now in question, which does not even make the attempt (futile 
as such an attempt would be) to compel the company to operate 
the washery. It simply requires the company to deliver the product 
of the washery to the plaintiff, and forbids delivery to any one else. 
If there should be no product, of course, the decree can do no more 
than maintain an expectant attitude. No doubt this is an effort to 
do indirectly what could not be done directly, namely, to compel the 
companj to operate the washery; and perhaps we need not be sur- 
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prised that the effort has not succeeded. The only resuit has been 
to keep the washery idie, thus depriving both litigants of whatever 
ultimate advantage might hâve been gained by its opération. But, 
by using the remédies to which he is already entitled, the plaintiff 
may not only take possession, but may acquire title to the property 
in dispute, and may thereafter dispose of it as he sees fit, either 
by operating the washery himself, or by sale or lease to another per- 
son. 

The présent situation cannot be approved. We affirm so much 
of the decree as is contained in the third and fourth paragraphs, but 
we reverse the rest, with instructions also to set aside the first two 
paragraphs of the March decree. Each party to pay one-half the 
costs of this appeal. 

This order is, of course, without préjudice to the plaintiff's right 
to use such remédies as he may be entitled to employ in any court of 
compétent jurisdiction. 



SILVER KING COALITION MINES CO, OF NEVADA t. SILVEK KING 
CONSOL. MINING CO. OF UTAH. 

SILVER KING CONSOIj. MINING CO. OF UTAH v. SILVER KING COALI- 
TION MINES CO. OF NEVADA. 

(Circuit Court of Appeals, Elghth Circuit. April 5, 1913.) 
Nos. 3,646, 3,687. 

(Syllabus by the Court.) 

1. OoNTRACTS (§ .330*) — Mines — Promise to Pay Debt of Another — Suit in 

Equity by Creditor — F'acts — Conclusion. 

ïhe K. Co. and the C. Co. were equal owners and tenants In common 
of a minlng right. The K. Co. secretly extracted ore therefrom, failed 
to account therefor, and conveyed its property to the M. Co., which, in 
considération of that conveyance, assumed and agreed to pay ail the 
debts and obligations of its grantor. 

Ueld, a suit in equity can be malntained by the C. Co., or its assignée, 
against the M. Co., without the présence of the K. Co. to enforce the 
contract of the M. Co. to pay the obligation of its grantor to account to 
the C. Co. for the latter's share of the value of the ore the K. Go. ex- 
tracted from the common property. 

[Ed. Note.— For other cases, see Contraets, Cent. Dig. §§ 1589, 1591- 
1594, 1596, 1597, 1602-1604; Dec. Dig. § 330,*] 

2. CoNTRACTs (§ 187*) — Mines— Creditobs' Suit in Equity on Promise of 
. TiiTRD Person to Pay His Clatm. 

When a grantee contraets with his grantor to pay the latter's debt or 
obligation in payment, or in part payment, for the conveyance, the 
creditor may accept and appropriate that contract to Mmself, aud main- 
tain a suit in equity upon it. In equity, the grantee then becomes the 
principal debtor, the grantor the surety, and the creditor is substituted 
for the promisee or grantor. 

It is Immaterial in equity whether or not the contract was made or 
Intended for the beneât of the creditor. 

[Ed. Note.— For other cases, see Contracta, Cent. Dig. §§ 798-807 ; Dec 
Dig. § 187.*] 
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8. Eqttitt (§§ 94, 96*) — "Indispensable Pabtt" — Peopee Partt — Original 
Debtor Not Indispensable Partt. 

In the fédéral courts, a suit in equity may proceed wlthout any n«c- 
essary or proper party, who Is not an indispensable party, If his prés- 
ence would oust the jurlsdiction of the court 

An "indispensable party" is one who has such an Interest In the sub- 
ject-matter of the controversy that a final decree cannot be rendered 
between the other parties to the suit without radlcally and injurlously 
affecting his interest, or without leaviug the controversy in such a sit- 
uation that its final détermination may be inconsistent with equity and 
good conscience. 

The original debtor Is not an indispensable party to a suit in equity 
by his créditer on the promise of the grantee of the debtor to pay the 
creditor's claim. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 24&-252, 253-256 ; 
Dec. Dig. §§ 94, 96.* 

For other définitions, see Words and Phrases, vol. 4, p. 3559.] 

4. CONTRACTS (§ 187*) — WoRDS AND PHRASES "DeBTS AND OBLIGATIONS" 

LlABILITY FOR THE APPROPRIATION OF ANOTHER'S OeE. 

A promise to pay ail the "debts and obligations" of an«ther includes 
the promise to pay its obligation to account and pay to a eotenant the 
latter's shave of the proceeds of ore wUch the grantor has extracted 
from the common property and sold. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. §§ 798-807 ; Dec. 
Dig. § 187.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1864-1886; 
vol. 8, p. 7628.] 

6. Appeal AND Error (§ 1011*) — Beview — Questions of Fact — Findings — 
Presumption. 

Where a court has considered conflicting évidence, and made a flnd- 
Ing or decree, it is presumptively correct, and unless some obvions error 
of law has intervened, or some serions mistake of fact has been made, 
the flnding or decree must be permitted to stand. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3983- 
3989 ; Dec. Dig. § 1011.*] 

6. Mines and Miner als (§ 51*)— Damages — Measure or — Willful Trespass. 

The measure of damages for the reckless, willful, or intentional taklng 
of ore or timber from the land of another without right is the enhanced 
value of the ore or timber when it is flnally converted to the use of the 
trespasser, without allowance to him for the labor bestowed or expense 
Incurred lu removing it and preparing it for market. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 137- 
141; Dec. Dig. § 51.*] 

7. Trusts (S ,S22*) — Tenanct in CoirnoN (§ 22*) — Accounting bt Trustée- 

Basic Principlb in Equity — Allowance or Expense of Mining. 

The basic principle of an accouuting by a trustée in equity is that the 
account should be so stated that the trustée shall make no profit by his 
use of the property of the cestui que trust and the latter shall receive 
the value of his property and its income. 

A eotenant has the right to extract ore from the common property 
and sell it, accounting for the proceeds, less the reasonable expense of 
mining and marketing. 

Where the fundamental rule of an accounting can be complied with 
by allowing to the eotenant, who is a trustée for his fellow, the expenses 
of mining and marketing the ore, the measure of damages for a willful 
trespass is not necessarily applicable to the case, although the eotenant 
who extracted the ore intended to appropriate ail of it to himself, con- 
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cealed his acts, tept no accounts, caved tlie stope, and made It difflcult 
and expensive to ascei'tain the volume and value o£ the ore taken. 

[Ed. Note.— For other eases, see Trusts, Cent. Dig. § 480; Dec, Dlg. 
§ 322;* Tenancy in Commou, Cent. Dlg. § 63; Dec. Dig. § 23.*] 

8. Tbusts (I 309*) — Accountino et Teustee — Compound Interest. 

Where the basic principie of an aceouutlng by a trustée can be given 
effect vrithout chargiug him wlth compound interest on tlie iimounC 
which he bas held for his cestui que trust, it is not error to refuse to 
make such a charge. 

[Ed. Note.— For other cases, see Trusts, Cent. Dlg. § 429; Dec. Dlg. 
I 309.*] 

Appeals from the Circuit Court of the United States for the Dis- 
trict of Utah ; John A. Marshall, Judge. 

Bill by the Silver King Consolidated Mining Company of Utah 
against the Silver King Coalition Mines Company of Nevada. Decree 
for complainant, and both parties appeal. Modified and affirmed. 

W. H. Dickson, of Sait Lake City, Utah (A. C. EHis, Jr., and Rus- 
sell G. Schulder, ail of Sait Lake City, Utah, on the briefs), for ap- 
pellant in No. 3,646 and for appellee in No. 3,687. 

Andrew Howat and Edward B. Critchlow, both of Sait Lake City, 
Utah (Herbert R. Macmillan and William J. Barrette, both of Sait Lake 
City, Utah, on the briefs), for appellee in No. 3,646 and for appellant 
in No. 3,687. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. The Silver King Mining Company, a 
corporation of the state of Utah, and the Silver King Consolidated 
Mining Company, a corporation of the state of Wyoming, were equal 
owners and tenants in common of the Vesuvius mining claim, which 
was situated in the state of Utah, from 1901 until June 19, 1907. Dur- 
ing that time the King Company secretly extracted from that clainj 
and sold a large amount of valuable ore without accounting to its 
cotenant for any of it, and on June 19, 1907, it sold and conveyed ail 
its property to the Silver Coalition Mines Company, a corporation of 
the state of Nevada and the défendant below, and in part payment 
for that conveyance the Coalition Company agreed to pay ail the out- 
standing debts and obligations of its grantor, the King Company. The 
Coalition Company then secretly extracted ore from the Vesuvius 
claim and sold it, without accounting to its cotenant for this ore or its 
proceeds. On February 24, 1908, the Consolidated Company of Wyo- 
ming conveyed ail its title and interest in the Vesuvius mining claim, 
and in its cause of action against the Coalition Company on account 
of the extraction of the ores by the King Company and by it, to the 
Silver King Consolidated Mining Company of Utah, a corporation 
of that state and the complainant in this suit. On May 26, 1908, the 
latter company exhibited its bill in equity in the court below against 
the Coalition Mines Company of Nevada, and prayed, among othen 
thingG, for an accounting and recovery of one-half of the value of the 

•For other cases see same topic & % numbeb in Dec. & Am. Digg. 1907 to date, & Rep'r Indexes 
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ores extracted by it afld by its grantor, the King Company. The de- 
fcBdant demurred, it subsequently answered, issues were joined, évi- 
dence was taken, and upon final hearing a decree was rendered that 
the défendant was indebted and should pay to the complainant $735,- 
045.87 on account of the ores taken from the Vesuvius daim by the 
défendant and by its grantor. Both parties hâve appealed from that 
decree and specified many alleged errors. 

(A) The défendant irisisted by demurrer and motion in the court 
below, and still insists, that the King Company was an indispensable 
party to the cause of action to recover the value of the ore which its 
grantor, prior to the latter's conveyance on June 19, 1907, extracted 
and sdld; but the Circuit Court overruled that contention, and its 
ruling is specified as error. 

[1] When a grantee contracts with his grantor to pay the latter's 
debt or obligation in payment, or in part payment, for the conveyance, 
the créditer or obligée may accept and appropriate that contract to 
himself and maintain a suit in equity to enforce it. In that event the 
grantee becomes the principal debtor and the grantor the surety, and 
the creditor's suit stands on the équitable doctrines that the creditor 
may hâve the benefit of any security or obligation given by the prin- 
cipal debtor to the surety, and that to avoid circuity of action — that 
is to say, an action by the creditor against the original debtor and a 
subséquent action by the latter against his grantee — the creditor may 
be, and is in equity, substituted for the promisee, the grantor. Keller 
V. Ashford, 133 U. S. 610, 623, 625, 626, 10 Sup. Ct. 494, 33 L. Ed. 
667; Johns v. Wilson, 180 U. S. 440, 447, 21 Sup. Ct. 445. 45 L. Ed. 
613; Thompson v. Cheesman, 15 Utah,'43, 48, 49, 48 Pac. 477; Black- 
more v. Parkes, 81 Fed. 899, 900, 26 C. C. A. 670, 671. 

[2] In this case the complainant, the creditor, bas accepted the prom- 
ise of the défendant, the grantee, to pay the obligations of the King 
Company, the grantor, and standing by substitution in the shoes of the 
King Company, the grantor, bas brought this suit to enforce the cove- 
nant of the grantee. 

[3] It is contended that this suit cannot be maintained for the value 
of the ore extracted by the King Company, because it was a neces- 
sary party to the suit for the value of the ore which it extracted, and 
it has not been made a party to this suit. But necessary parties, 
who are not indispensable parties, may be dispensed with in suits 
in equity in the national courts. An indispensable party is one who 
has such an interest in the subject-matter of the controversy that a 
final decree cannot be rendered between the other parties to the suit 
without radically and injuriously afïecting his interest, or without 
leaving the controversy in such a situation that its final détermination 
may be inconsistent with equity and good conscience. Every other 
party who has any interest in the controversy or subject-matter which 
is separable from the interest of the other parties befc«-e the court, 
so that it will not necessarily be directly or injuriously affected by a 
decree which does complète justice between them, is a proper party 
to a suit. But he is not an indispensable party, and if his présence 
would oust the jurisdiction of the court the suit may proceed without 
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him. Rogers v. Penobscot Min. Co., 154 Fed. 606, 610, 83 C. C. A. 
380, 384; Sioux City Terminal R. & W. Co. v. Trust Company, 27 
C. C. A. 73, 75, 82 Fed. 124, 126. The King Company, the grantor, 
is a corporation of the same state as the complainant, and its présence 
in this suit would oust the jurisdiction of the fédéral courts. 

Why is that corporation an indispensable party to this suit ? Coun- 
sel for the défendant answer: Because the amount of the claim for 
the extraction of the ore taken by the grantor, the King Company, 
was unliquidated. But how can its liquidation in a suit between the 
créditer and the grantee alone radically and injuriously affect the in- 
terest of the grantor? Because, say counsel, in separate actions against 
a grantor and grantee, founded on the obligation of the former, dif- 
férent juries or courts might find différent amounts recoverable, and 
because the grantor could not maintain an action against the grantee 
alone to enforce the latter's promise. Let the propositions that dif- 
férent courts and juries might find différent amounts recoverable, and 
that the grantor could not maintain an action against the grantee alone 
to enforce the latter's promise, be conceded. Nevertheless the grantor 
cannot be injuriously affected by the creditor's suit and recovery 
against the grantee. The grantor was liable to a suit by the créditer 
on its obligation before the creditor's suit against the grantee was in- 
stituted, and if it is still subject to such a suit its liability is no greater 
since the suit and the decree against the grantee than it was before 
that suit was commenced. Counsel argue that if the créditer first re- 
cover a judgment of $100,000 against the grantor on its obligation, and 
subsequently recover a judgment of $200,000 against the grantee in an 
action on the grantee's promise to pay the grantor's obligation, the 
grantee would be subject to two judgments on the same promise — one 
for $100,000 in favor of the grantor on a suit which it might brîng 
against the grantee, and one in favor of the créditer for $200,000. 
But the grantee could suffer no légal injury from the judgment for 
$100,000, because its payment of the judgment of $200,000 against 
it in favor of the créditer would discharge it from ail liability on the 
judgment for $100,000 on the same obligation, on the ground that a 
party is required to make but one satisfaction of the same claim. 

Counsel say that if the plaintiff, the créditer, sheuld subsequently 
bring an action against the King Company, the grantor, and recover 
one-half the amount awarded by the final decree herein, the grantor 
could not recover of the grantee more than one-half the amount which 
the grantee is adjudged to pay to the créditer, and y et the créditer 
could recover ef the grantee twice as much as it could from the gran- 
tor. But the créditer would not recover, nor would the grantee be 
required to pay, more than the just amount of its liability, and no one 
would be injuriously affected; for, against the mère supposition of 
counsel that a subséquent judgment for one-half the amount fixed by 
the decree in this case may be recovered by the créditer against the 
grantor, the amount adjudged by the decree of the court below in this 
suit, after full hearing, must be presumed to be right and just. Coun- 
sel centend that if the créditer sheuld subsequently recover a judgment 
against the grantor on its obligation for doubje the amount fixed by 
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the decreq herein, the grantor would be entitled to a judgment for that 
amount against the grantee. The supposition is toc improbable for 
serious considération. If the creditor subsequently sues the grantor, 
it is probable that it will be met by the answer that by the présent suit 
the creditor elected to substitute itself for the grantor and in the lat- 
ter's right to litigate with the grantee, whom it thereby made the prin- 
cipal debtor, while the grantor became the surety in this suit to dé- 
termine the amount of the grantor's original obligation, that the gran- 
tee bas obeyed the decree of the court and paid the amount thûs ad- 
judged due to the creditor, for, the presumption is that it will promptly 
obey the decree, and that, as the creditor can hâve but one satisfaction 
of the same claim, it is estopped by thèse facts from recovering any 
judgment or decree whatever against the grantor. And the probabil- 
ity that the creditor will overcome such an answer and recoyer such 
(a judgment or decree is so remote as to be negligible. Moreover, thèse 
hypothèses of counsel présent nothing but moot questions. It is im- 
probable that they will ever rise to the dignity of living issues, and 
the argument based upon them is neither convincing nor persuasive. 

On the other hand, the facts disclosed by the record satisfy that 
the grantor, the King Company, bas no such interest in the subject- 
matter of the controversy in this suit that a final decree cannot be 
rendered between the creditor, the plaintiflf, and the grantee, the de- 
fendant, without radically and injuriously affecting the interest of 
the grantor, or without leaving the controversy in such a situation 
that its final détermination may be inconsistent with equity and good 
conscience. They convince that a decree between the creditor and 
the grantee, just and équitable to the latter, can be made and ought 
to be made in this suit, which will not in any way injuriously affect 
the interest of the grantor, the King Company, and that the latter is 
not an indispensable party to this suit. There was no error in the 
ruling of the court below to this efïect. KeUer v. Ashford, 133 U. S. 
610, 626, 10 Sup. Ct. 494, 33 L. Ed. 667 ; Barker v. Pullman's Palace 
Car Co. (C. C.) 124 Fed. 555, 559, 570 ; Dancel v. Goodyear Shoe Ma- 
chinery Co. (C. C.) 137 Fed. 157, 158, 159, 160, 161 ; s. c, 144 Fed. 
679, 680, 75 C. C. A. 481, 482. 

(B) It is specified as error that the court below held that the de- 
fendant grantee was hable to account to the creditor, the plaintiff, for 
the one-half of the value of the ore extracted by the grantor from the 
common property of the grantor and the Consolidated Company of 
Wyoming prior to June 19, 1907. The promise of the défendant, evi- 
denced by the deed of ail the property of the grantor which the grantee 
accepted, was to pay therefor, among other things, $3,750,000, and 
"ail the outstanding debts and obligations of the grantor." The gran- 
tor owed its cotenant and creditor one-half of the value of the ore 
it had extracted from their common property. It was under a lé- 
gal obligation to account for and pay to its cotenant one-half of 
that value, and without the aid of the ingénions arguments of coun- 
sel it would be difficult to perceive any reason why this obligation 
did not fall within the terms of the grantee's contract, 

Counsel contend, however, that it does not do so because the word 
"debt" is without definite meaning in the law, and in this contract it 
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means a debt for a sum certain, and does not include ohe for an un- 
lîquidated amount, and because the word "obligation" is of the same 
character, and in this contract bas the same meaning. In support of 
this position définitions of thèse words are quoted f rom text-books and 
opinions of courts; but after a thoughtfui considération of the au- 
thorities cited, and many others, an abiding conviction still remains 
that in this contract thèse words are so plain and their meaning is 
so clear and certain that there is no doubt that they include, and 
must be held to bave been intended to include every liability of 
the grantor of such a nature as that hère in suit. The use of the 
words "debts" and "obligations" is so common that an exhaustive re- 
view of opinions concerning their meaning is impossible within the 
limits of the opinion of a court, and a partial review might be confus- 
ing or misleading. The conclusion which has been reached, however, 
is readily deducible from the terms of the contract and from familiar 
rules of construction. 

[4] Words and phrases should be given their popular sensé and 
meaning, unless there is a clear indication that they were used in a 
différent sensé. The popular sensé of a word or phrase is that sensé 
which people conversant with the subject-matter with which the con- 
tract is dealing would attribute to it. When a word which has a known 
légal meaning is used in a contract, it must be assumed that it was 
used in its légal sensé, in the absence of a clear indication of a con- 
trary intent. The légal presumption is that words in a contract are 
used in their usual sensé, unless it clearly appears that the parties in- 
tended to use them in a différent or more restricted sensé. Apply 
thèse indisputable canons of interprétation to the words and terms of 
this contract. The popular, the customary, and the légal sensé of 
the word "debt" in a contract to pay ail the debts of a party is not, 
in our opinion, limited to obligations to pay certain sums of money; 
and, if it is so limited, the popular, the customary and the légal sensé 
of the broader word "obligation" includes every duty "which has a 
binding opération in law and which gives to the obligée the right of 
enforcing it in a court of justice." 2 Bouvier's Law Dictionary, page 
534. The contract of the défendant is to pay ail the debts and obliga- 
tions of the grantor. The word "obligations" may not be ignored, 
nor may it be restricted to the more limited meaning of the word 
"debts" ; for in the construction of the agreement tautology must be 
avoided, and ail the words of the contract must be given meaning and 
légal effect (Keith v. Haggart, 4 Dak. 438, 33 N. W. 465, 468; Ullman 
v. Chicago & N. W. Ry. Co., 112 Wis. 150, 88 N. W. 41, 47. 88 Am. 
St. Rep. 949; Fitzgerald v. First National Bank, 114 Fed. 474, 52 C. 
C. A. 276), and the grantor was certainly bound, by opération of law, 
to account for and to pay to its cotenant one-half of the value of the 
ore it had extracted from their common property, and the cotenant 
had the right to enforce that obligation in a court of justice. 

The grantee was a new corporation, formed apparently to suc- 
ceed to the rights of the grantor, to take ail its property, and to 
acquire other interests. Most, if not ail, of the stockholders of the 
grantor received stock of the grantee in payment of their respective 
shares of the $3,750,000 paid by the grantee for the grantor's prop- 
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erty and surrendered their stock in the grantor. Keith was the 
président, and Kearns was the vice président and manager of the 
grantor, and they were also stockholders and directors of the grantee, 
when the conveyance to it was accepted, and they voted for the 
resolution which authorized the grantee's contract to pay ail the debts 
and obligations of the grantor. There were seven other directors 
in the board of the grantee. Keith and Kearns had conducted the 
grantor's extraction of the ore from the common property, and nec- 
essarily knew ail about it; but they claim that they thought that 
the grantor was not indebted to its cotenant, because they believed 
that the expense of finding and taking the ore out of the ground 
exceeded the proceeds obtained from it. The other seven directors 
testified substantially that they were aware of three or four other 
obligations contracted by the grantor, but that they were ignorant 
of the extraction of this ore and of the grantee's liabihty there- 
for, and that they never intended to authorize a contract by the 
grantee to pay for it. The foregoing facts were proved by counsel 
for the grantee, and they reiy upon them to reach the conclusion 
that the parties to the contract never intended that the grantee should 
agrée by its promise to pay the grantor's obligation to account for 
the ore thus extracted. They contend that theif évidence proves 
that the grantee was ignorant of the obligation arising out of the 
taking of the ore, and, while this is not admitted, it is conceded for 
the purpose of the discussion and détermination of the question hère 
at issue. 

Counsel invoke the gênerai rule that the purpose of ail interpréta- 
tion of the words and terms of a contract is to ascertain the sensé 
or meaning in which the parties to it used them when their minds 
met upon the stipulations of the agreement, and they then argue that 
inasmuch as the grantee was aware of three or four other obligations 
contracted by the grantor, and was ignorant of this one, the parties 
to the contract intended to exclude it from the meaning of the words 
"ail the debts and obligations of the grantor." But the words and 
terms of this agreement are clear, and their meaning is not doubtful. 
It is ambiguous words and terms of doubtful meaning in a contract 
only that are susceptible to interprétation by the situation of the 
parties and the circumstances surrounding them when they made 
them. The secret intentions of parties to a contract, the words and 
terms of which are clear, free from ambiguity, and inexpressive of 
the intention, may not be imported into it by construction. Cold 
Elast Transportation Co. v. Kansas City Boit & Nut Co., 114 Fed. 
77, 80, 52 C. C. A. 25, 28 (57 L. R. A. 696). And: 

"Where, without fraud, accident, or mutual iiiistake (and none of thèse haa 
been pleaded or proved lu this case), tlie written contract purports to be a 
mémorial of the transaction, it supersedes ail prier représentations, proposais, 
and negotiations, and is eonclusive évidence tliat it embodies such of thèse 
as were iiltiniatel.y intended to becouie parts of the agreement, and that ail 
others were rejected as not expressing the final intention of the parties. 
* * * The law controlling the opération of a contract is deemed to be, 
and usually is actually, withiu the contemplation and Intention of the par- 
ties, as much as the words In which it is expressed, and becomes equally aa 
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essentlal part of It. • • ♦ For thls reason the rule that a written con- 
tract cannot be varied by paroi eitends to the légal Import or Intendment 
of the contract, as well as to the terms or words in which it is written." 
Union Selling Co. v. Jones, 128 î"ed. 672, 676, 63 C. 0. A. 224, 228; EUiott 
on Evidence, pp. 646, 647. 

By the plain terms of the contract the grantee agreed to pay ail 
the debts and obligations of the grantor. It was not a contract to 
pay ail the debts and obligations of the grantor listed or named in the 
agreement, for none was listed or named, nor ail except those un- 
known to the grantee, nor ail the debts and obligations of the gran- 
tor except the obligation to pay for one-half of the ore which the 
grantor extracted f rom the Vesuvius claim ; and because the grantee, 
at the time it made the contract with the grantor, had the oppor- 
tunity to require the insertion of any of thèse limitations and ex- 
ceptions it desired in its contract, and it did not do so, but per- 
mitted and induced the grantor to join in and perform it in reliance 
upon the grantee's promise to pay ail its debts and obligations 
without exception, it is now estopped from importing into its prom- 
ise by construction any of thèse limitations or exceptions. Insur- 
ance Company v. Mowry, 96 U. S. 544, 547, 24 L. Ed. 674. This 
is a natural, reasonaWe, and righteous conclusion. This agreement 
by the grantee to pay ail the debts and obligations of the grantor 
was a natural and reasonable requirement of the grantor, which was 
parting with ail its property, with ail its means to pay its debts and 
obligations; and the évidence of the situation, knowledge, intention, 
and circumstances of the parties which counsel for the grantee hâve 
produced, if admissible and carefully considered, as it has been, 
would fail to convince that thèse parties ever intended that the con- 
veyance should be made without such a contract. The obligation of 
the grantor to account for and pay to the predecessor of the com- 
plainant the value of one-half of the ore extracted by the grantor 
from the Vesuvius claim fell far within the terms and meaning of 
the agreement of the grantee to pay ail the debts and obligations of 
the grantor. 

The next contention is that the creditor, the complainant, cannot 
maintain this suit on the contract of the grantee, because the gran- 
tor itself could not hâve maintained it. But for the reasons already 
stated the grantor could hâve maintained a suit upon the contract 
of the grantee, in the absence of fraud, mutual mistake, accident, or 
rescission, and none of thèse has been pleaded or proved in this 
case. Moreover, while the gênerai rule is that the suit of a creditor 
against the grantee, founded on the latter's promise to the grantor, 
is subject to the same défenses as the suit of the grantor would 
hâve been, the exceptional facts of this case place the creditor in 
a much stronger position than the grantor itself would hâve had. 
The assigner of the complainant was a creditor of the grantor when 
the conveyance of ail its property to the grantee was made, and the 
complainant has succeeded to ail the rights of its assignor. A "trans- 
fer of property by a debtor with the réservation of an interest therein 
to himself" is aïways fraudulent and'voidable by his creditors as 
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against a debtor and ail claiming under him with notice of his act, and 
a transfer by stockholders of a corporation of ail its property to an- 
other corporation, in considération that they receive stock or bonds 
of the grantee in exchange for their stock in the grantor, is equally 
fraudulent in law as to the unpaid creditors of the grantor, and ren- 
ders the grantee liable for their claims. Northern Pacific Ry. Co. v. 
Boyd, 177 Fed. 804, 101 C. C. A. 18; Luedecke v. Des Moines Cab- 
inet Co., 140 lowa, 223, 118 N. W. 456, 32 L. R. A. (N. S.) 616; 
Hurd V. New York & Commercial Steam Laundry, 167 N. Y. 89, 
60 N. E. 327 ; Montgomery Web Co. v. Dienelt, 133 Pa. 585, 596, 
19 Atl. 428, 19 Am. St. Rep. 663; Railroad Co. v. Howard, 74 U. 
S. (7 Wall.) 392, 409, 19 L- Ed. 117; Central of Georgia Railway 
Co. V. Paul, 93 Fed. 878, 884, 35 C. C. A. 639. 

In the case at bar, most, if not ail, of the stockholders of the gran- 
tor took stock of the grantee in exchange for their stock in the 
grantor, and in considération of this exchange caused ail the prop- 
erty of their corporation to be conveyed to the grantee. If, there- 
fore, as counsel for the grantee argue, the grantee did not make 
a valid agreement with the grantor to pay its obligation to the as- 
signor of the complainant, the conveyance of the grantor's prop- 
erty to the grantee was fraudulent as to the assigner and is fraud- 
ulent as to the complainant, and on that ground the grantee is liable 
to pay the claim of the complainant, for the property of the grantor 
which the grantee received was worth much more than the amount 
of this claim. The contention that the grantor may escape liability 
hère, either because the grantor could not maintain an action upon 
its promise, or because the obligation of the grantor to account and 
pay for the ore was not within the terms of the promise, cannot be 
sustained. 

Finalty, it is insisted that the créditer has no right of action on 
the grantee's promise to the grantor to pay the creditor's claim be- 
cause it does not appear that this contract was made for the cred- 
itor's benefit, and that it was the party intended to be benefited 
thereby. The following language of Judge Folger is quoted from 
Simson v. Brown, 68 N. Y. 355 : 

"It is not every promise made by one to another, from the performance of 
whlch a beneflt may inure to a third, which gives a right of action to such 
third person ; he being neither priv ■ to the contract, nor to the considéra- 
tion. The contract must be made for hls beueflt as its object, and he must 
be the party intended to be benefited." 

Many authorities are cited that hâve repeated or approved this 
statement of the law. Austin v. Seligman (C. C.) 18 Fed. 519, 522 ; 
Sayward v. Dexter, Horton & Co., 72 Fed. 758, 764, 765, 19 C. C. A. 
176; Constable v. National Steamship Co., 154 U. S. 51, 74, 14 
Sup. Ct. 1062, 38 L,. Ed. 903; American Exchange National Bank 
V. Northern Pacific Ry. Co. (C. C.) '76 Fed. 130; Central Trust 
Co. V. Berwind-White Coal Co. (C. C.) 95 Fed. 391 ; Electric Ap- 
pliance Co. v. United States Fidelity & Guaranty Co., 110 Wis. 434, 
85 N. W. 648, 53 L. R. A. 609, 613 ; Parker v. Jeffery, 26 Or. 186, 
37 Pac. 712; Burton v. Larkin, 36 Kan. 246, 250, 13 Pac. 398, 59 



176 204 FEDERAL EEPORÏEU 

Am. Rep. 541; Howsmon v. Trenton Water Co, 119 Mo. 304, 308, 
24 S. W. 784, 23 L. R. A. 146, 41 Am. St. Rep. 654; Wright v. 
Terry, 23 Fia. 160, 2 South. 6. But none of thèse cases vvas a suit 
in equity and in none of them were the équitable doctrines that a 
créditer may hâve the benefit of any security or obligation given by 
the principal debtor to the surety, and that, to avoid circuity of ac- 
tion, the créditer may be, and is, when he sues upon the contract 
of the grantee to pay the latter's indebtedness to the créditer, in 
equity substituted for the grantee and promisee, upon which this 
suit stands, either invoked or available. Authorities are conflicting 
upon the proposition that it is essential to the maintenance of an 
action at law by the créditer of a grantor upon the contract of his 
grantee to pay the granter's debts that the contract should be made 
for the creditor's benefit as its object and that he should be the party 
intended to be benefited. Coster v. Mayor, 43 N. Y. 399, 411, and 
cases there cited; Arnold v. Nichols, 64 N. Y. 117, 119. 

That, however, is a moot question in this case. It is unnecessary 
to consider or discuss it, and it is hère dismissed, because this is a 
suit in equity, and not an action at law. In such a suit it is suffi- 
cient that the grantee has agreed with the grantor to be primarily 
liable for the latter's obligation to the créditer, se that, as between 
the parties to the agreement, the first is the principal and the second 
the surety. The créditer of the surety is then entitled in equity to 
be substituted in his place, and to maintain his suit against the grantee 
to the same extent as the grantor could hâve maintained it, and it 
is immaterial whether the contract was made and intended for the 
Ijenefit of the créditer or of the grantor, for the créditer has ail the 
rights of both to enforce the obligation of the grantee. Keller v. 
Ashferd, 133 U. S. 610, 623. 10 Sup. Ct. 494. 33 L. Ed. 667, and 
the authorities there cited ; Barker v. Puhman's Palace Car Co. (C. 
C.) 124 Fed. 555, 568, 569; Willard v. Wood, 164 U. S. 502, 519, 
520, 17 Sup. Ct. 176, 41 L. Ed. 531 ; Johns v. Wilson, 180 U. S. 440, 
447, 448, 21 Sup. Ct. 445, 45 L. Ed. 613. There was no error in the 
décision of the court below that the grantee, the défendant, was lia- 
ble to account and pay to the créditer, the complainant, fer the ha!f 
of the value of the ore extracted by the grantor from the Vesuvius 
claim prier to June 19, 1907, and that the complainant could maintain 
this suit in equity to enforce that accounting and payment on the 
promise of the grantee to the grantor to pay ail the latter's debts and 
obligations. 

(C) The court below found that the value of one-half of the ore 
extracted from the Vesuvius claim by the défendant and its grantor 
was $516,264.47, and that the complainant was entitled to recover 
from the défendant this sum and interest thereon at 8 per cent, per 
annum from January 1, 1906, which amounted in the aggregate to 
$735,045.87 en April 17, 1911, when the decree for that amount was 
rendered. The complainant and défendant complain of this amount, 
the former that it is too small, the latter that it is too large, and 
by numerous spécifications of error challenge the controlling facts 
which the court found and used to ascertain it. As the défendant 
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Stands in tlie shoes of the grantor in this accounting, the acts, omis- 
sions, and intent of the latter will henceforth be treated as those of 
the former, and the grantor will be ignored. The défendant secretly 
entered the Vesuvius claim beneath its surface by means of a deep 
shaft, which it sunk from adjoining claims, which it owned in sev- 
eralty, and, working by means of levels running from this shaft, 
extracted the ore, mixed it with the ores it took from the claims it 
owned in severalty, sold the combined product, and kept ail the pro- 
ceeds. It kept no account of the ore which it took from the Vesuvius 
claim, and gave no notice to the complainant's grantor that it was 
extracting it, and that grantor was in ignorance of that fact until 
the ore was gone. 

The court below was compelled to ascertain the amount and value 
of this ore from more than 4,000 printed pages of évidence. It found 
from this évidence thèse facts : The extent of the excavation in 
the Vesuvius claim was 573,937 cubic feet. After the excavation 
was made there remained in the cavity 435,350 cubic feet of caved 
and waste material, and 31,551 cubic feet of like material had been 
removed, so that the entire amount of this material was 466,901 cubic 
feet. This material, when it was in place in the cavity, occupied only 
one-half of the space which it filled after it was extracted, or only 
233,450 cubic feet. Deducting this amount from the 573,937 cubic 
feet in the excavation, there remained 340,487 cubic feet of the cav- 
ity which must hâve been originally occupied by the ore which the de- 
fendant removed. This ore was of two classes: There were 18,916 
tons of ore of the first class, from which the défendant realized $60.07 
per ton, in ail $1,136,284.12. The cost of mining, tramming, and 
smelting this ore was $6.33 per ton, or $119,738.28, which left the 
net proceeds from it $1,016,545.84. There were 14,187 tons of sec- 
ond-class ore, whose net value was $3.53 per ton, in ail $50,080.11. 
The sum of $1,016,545.84 and $50,080.11 is $1,066,625.95. The cost 
of the work done by the défendant within the Vesuvius claim in 
developing the ore was $34,097. Deducting this amount from $1,- 
066,625.95, there remains $1,032,528.95, the total net value çf the 
ore taken from the Vesuvius claim by the défendant. One-half of 
this amount, or $516,264.47, and the interest thereon, is the amount 
which the court found from thèse facts the défendant owed the com- 
plainant for its share of this ore. 

[5] Each of the findings of fact from which the court deduced 
this conclusion is vigorously assailed by each of the parties to this suit 
in oral argument and in briefs which contain many hundreds of 
printed pages. Each of them bas been carefully examined, with the 
aid of thèse arguments and briefs, and in the light of the évidence 
to which they refer, and bas been found to hâve been deduced from 
conflicting testimony, and many of them from évidence very evenly 
balanced. Thèse findings, therefore, fall far within the familiar rule 
that, where a court bas considered conflicting évidence, and made a 
finding or decree, it is presumptively correct, and unless some obvious 
error of law has intervened, or some serious mistake of fact has been 
made, the finding or decree must be permitted to stand. Coder v> 
204 P.— 12 
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Arts, 152 Fed. 943. 946, 82 C. C. A. 91, 94, 15 L. R. A. (N. S.) 372 
Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664 
Kimberly v. Arms, 129 U. S. 512. 9 Sup. Ct. 355, 32 L. Ed. 764 
Furrer v. Ferris, 145 U. S. 132, 134, 12 Sup. Ct. 821, 36 L. Ed. 649. 

An exhaustive considération of the record and the briefs relating 
to the defendant's spécifications of error in regard to thèse findings 
has failed to convince that through any mistake of fact or error of 
law the court below has made any finding or reached any conclusion 
too favorable to the complainant. Turning to the spécifications of the 
complainant, there is convincing évidence that there was a space in the 
openings out of and directly connected with the excavated' stope in the 
Vesuvius claim which contained 22,168 cubic feet that was not in- 
cluded in the 573,937 cubic feet of excavation on which the finding of 
the court below is based, and one of complainant's spécifications is the 
exclusion of thèse 22,168 cubic feet. But because there is persuasive 
évidence that there was only a small percentage of the material taken 
from thèse openings which contained any ore, that thèse openings 
were made in the course of the work of developing the ore body and 
determining its extent, and not in the work of stoping for ore, and 
that the larger part of the material taken from them was never placed 
in the stoped cavity, but was taken to the surface and thrown away 
before the cavity was made, the record fails to prove that the court 
below made any mistake in this exclusion. 

The complainant spécifies as error the addition by the court of 
31,551 cubic feet of wa.ste material removed from the cavity in 1909 
to the 435,350 cubic feet of filled material which the court found in 
the cavity, on the ground that this added material was removed after 
the measurement of the filled material on which the court relied had 
been made, so that this addition gave the défendant crédit for it twice. 
This spécification is well founded. The évidence convinces that the 
court fell into the mistake hère charged, and on account of it the 
amount which the court found the défendant owed the complainant 
should be increased $23,908.07. 

[6] The complainant spécifies as error: (1) The allowance by the 
court to the défendant below of one-half the cost of mining, tramming, 
and sampling the first-class or shipping ore, and one-half the cost of 
mining, milling, tramming, and sampling the second-class or railling 
ore, which amounted in the aggregate to about $117,000.00; and (2) 
that it failed to charge the défendant with compound interest upon the 
amount found due. In support of the first spécification, its counsel 
invoke the rule that the measure of damages for the reckless, willful, 
or intentional taking of ore or timber from the land of another with- 
out right is the enhanced value of the ore or timber when it is finally 
converted to the use of the trespasser, without allowance to him for 
the labor bestowed or expense incurred in removing and preparing it 
for market. Wooden-Ware Co. v. United States, 106 U. S. 432, 434, 
1 Sup. Ct. 398, 27 L. Ed. 230; United States v. Homestake Min. Co., 
117 Fed. 481, 482, 54 C. C. A. 303, 304; Durant Min. Co. v. Percy 
Consolidated Min. Co., 93 Fed. 166, 167, 35 C. C. A. 252, 254; Rés- 
urrection Gold Min. Co. v. Fortune Gold Min. Co., 129 Fed. 668, 679, 
64 C. C. A. 180, 191. They argue that this rule is applicable to the 
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case at bar, and cite in support of their contention Sweeney v. Hanley, 
126 Fed. 97, 103, 61 C. C. A. 153, 159; Poster v. Weaver, 118 Pa. 42, 
12 Atl. 313, 4 Am. St. Rep. 573; Walker v. Walker, 9 Wall. 743, 757, 
19 L. Ed. 814; Railroad Co. v. Soutter, 13 Wall. 517, 519, 52D, 523, 
524, 20 L. Ed. 543 ; Blank v. Aronson, 187 Fed. 241, 246, 109 C. C. A. 
327, 332; Guckenheimer v. Angevine, 81 N. Y. 394, 396, 397; Goble 
V. O'Connor, 43 Neb. 49, 61 N. W. 131, 133, 134; Lynch v. Burt, 132 
Fed. 417, 67 C. C. A. 305. 

Thèse and other authorities hâve been examined, but they fail to 
disclose any settled rule of law to the effect that a cotenant, who law- 
fully extracts the ore from the common property and sells it, is de- 
prived, in his accounting with his cotenant, by his preconceived intent 
to appropriate ail the proceeds thereof to himself, of any allowance 
for the necessary and reasonable expense of extracting, preparing, and 
marketing the ore. In Sweeney v. Hanlev, 126 Fed. 97, 103, 61 C. 
C. A. 153, 159, and Foster v. Weaver, 118' Pa. 42, 12 Atl. 313, 4 Am. 
St. Rep. 573, cotenants who had first fraudulently obtained from their 
fellows conveyances of their shares of the common property, and 
thereafter had extracted the minerai from it, were denied an allowance 
for their labor and expense. The courts held that the complainants 
were entitled to the enhanced value of their shares of the minerai 
extracted and sold by the défendants while the complainants were 
fraudulently dispossessed by them, without any déduction or allow- 
ance for the labor and expense of mining or marketing. In those 
cases the intentional and fraudulent dispossession of the défendants 
was first effected, and it characterized and rendered unlavc'ful the sub- 
séquent acts of the défendants. In the case in hand, however, the 
intent of the défendant to appropriate ail the proceeds of the ore to 
its own use did not render its entry upon the common property, or 
its extraction and préparation of the ore for market, unlawful. In 
this extraction, préparation, and sale it was not a trespasser. It was 
not acting without right. It was the owner of one half of every par- 
ticle of the ore in its own right, and of the other half when extracted 
as trustée for its cotenant. It had the right to extract and sell the ore, 
in order that it might obtain its share of its value; and if it had 
accounted for and paid over to its cotenant in due time its part of the 
proceeds of the sales, no one would be so bold as to claim that it was 
not entitled to a just allowance for the reasonable expense of mining 
it, preparing it for the market, and selling it. 

[7] In an accounting by a trustée in equity, the basic principle is 
that the account should be so stated that the trustée shall make no 
profit from his use of the property of the cestui que trust, and that the 
latter shall receive the just value of his property and its income. Oth- 
er équitable rules and principles inform and guide the conscience of 
the chancellor; but their application to the particular facts of each 
case is necessarily and wisely left largely to his discrétion, to use them 
in such a manner as to work out the fundamental principle that gov- 
erns the accounting. 

It ,is conceded that there is convincing évidence in this record that 
the défendant had the intent, before it extracted any of this ore, to 
appropriate it ail to itself ; that it entered secretly, and carefuUy con- 
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cealed its extraction and sale of the ore for many years; that it mîxed 
the ore with its own taken from other mines, which it owned in sev- 
eralty ; that it kept no separate account of this ore, or of its proceeds ; 
and that it caved the stope from which it extracted it, so that it was 
diiïicult and expensive to ascertain the amotint or value of the ore it 
took. But an evil intent does not make a rightful act wrongful, or an 
owner of property in its lawful possession a trespasser thereon (Ste- 
venson V. Newman, 13 C. B. 285, 297; Allen v. Flood [1898] App. 
Cas. 114, 123), or necessarily subject a cotenant who extracts ore from 
the common property to the measure of damages for a willful trespass. 
It was a trustée for the complainant of its share of the ore it took, and 
of the proceeds thereof. As such trustée it violated its duty to notify 
its cotenant of its entry and taking of the ore, its duty to keep the ore 
separate, its duty to keep an account of it and of its proceeds, and its 
duty promptly to account for and pay to its cotenant its just share of 
the proceeds of the ore. Nevertheless, when this matter came to an 
accounting in the court below, the duty still rested upon the chancellor 
so to apply the ruies and principles of equity jurisprudence to this 
accounting that the complainant should receive its just share of the 
value of the ore, or of its proceeds, and the défendant should make no 
profit by its breaches of trust. 

The gênerai and just rule is that a cotenant, in exclusive possession 
of mining property, who extracts and sells the ore, may charge against 
its proceeds the reasonable and necessary expense of its extraction and 
marketing. Lindley on Mines, § 790, p. 990; Appeal of Fulmer, 128 
Pa. 24, 18 Atl. 493, 15 Am. St. Rep. 662. The chancellor below was 
of the opinion that the application of this rule to the accounting in 
this case would yield a just and équitable resuit, and our review of 
the évidence and the arguments has led to the same conclusion. There 
was neither error nor mistake in allowing to the défendant the reason- 
able expense of mining, tramming, milling, and sampling the ore. 

[8] Did the court err by its refusai to allow compound interest? 
Compound interest is generally allowed to give effect to the équitable 
rule that a trustée may not dérive profit from the property of the 
cestui que trust, and that the latter should receive the fuU value of his 
property and its income. Walker v. Walker, 9 Wall. 743, 757, 19 L. 
Ed. 814; Heath v. Waters, 40 Mich. 457, 472; Schiefïelin v. Stewart, 1 
Johns. Ch. 620, 627, 7 Am. Dec. 507. The défendant stood in a iidu- 
ciary relation to its cotenant. It held the complainant's share of the ore 
and its proceeds in trust for it. It violated its duty to keep an ac- 
count of the ore and its proceeds, to keep the ore separate from othef; 
ores it mined, to account for and promptly pay over to the défendant 
its share of the proceeds of the ore, and to inform the défendant of 
its acts and omissions. But if the payment of the amount adjudged 
will deprive the défendant of ail profit from the complainant's share 
of the ore, and will yield to the complainant the full value of its share 
and of the interest or income therefrom that it would probably hâve 
derived if the défendant had not extracted the ore, the reason for the 
allowance of compound interest does not exist. 

The défendant took this ore from the mine between 1902 and May, 
1908. It extracted the larger part of it between 1904 and 1908, The; 
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testimony fails to disclpse the amount taken each month, or each year, 
and the court below fixed January 1, 1906, as the mean time when the 
entire debt of the défendant for the complainant's share of the pro- 
ceeds of ail the ore should be deemed due, and charged it with interest 
thereon from that date at 8 per cent, per annum. The évidence left 
the value of the ore uncertain. For the first-class ore the court 
charged the défendant with the highest monthly price it had received 
for ore of that class during the extraction of this ore, and it stated 
its account by the rule that the défendant should be made to bear the 
burden of any uncertainty in the proof due to its fault. This was the 
state of the case when the request for compound interest was consid- 
ered, and the chancellor said that the lawful rate of interest to be al- 
lowed by the decree, 8 per cent, per annum, was above the current 
rate, that the method of calculation of the amount adjudged due had 
been sufficiently unfavorable to the défendant, and refused to granr 
the request. The évidence in this case is so persuasive in support of 
many of the findings of the court on the material issues of fact, and 
so conflicting and uncertain upon the others, that the record fails to 
convince that the amount adjudged due, with interest at 8 per cent, 
per annum, will not yield to the complainant the full value of its share 
of the ore extracted, and of the income that it probably would hâve 
derived from it, if the extraction had not been made, or that it will 
not deprive the défendant of ail profit therefrom. There is no rule 
of law which requires the allowance of compound interest under such 
circumstances, and no mistake of fact or error of law is discovered in 
the refusai to charge it. 

There are many spécifications of error of each of the parties to this 
suit which hâve not been discussed in this opinion, but there is none 
which has not received examination and reflection. This is a suit in 
equity, and the considération and décision of the questions this appeal 
présents is a trial of this case de novo. Upon a review of the entire 
case, the conclusion of this court is that the decree below, modified by 
the correction of the slight mistake which has been noted, is well sus- 
tained by the évidence, reasonable, and just. 

Let the case, therefore, be remanded to the court below, with di- 
rections to modify the decree by increasing the amount of the ad- 
judged recovery by $34,034.46, which is the sum of $23,908.07 and 
interest thereon from January 1, 1906, to April 17, 1911, and let the 
decree, so modified, be affirmed. 



COXX V. RICE et al. 

(Circuit Court of Appeals, Flfth Circuit. March 18, 1913.) 

No. 2,341. 

1. TrESPASS f§ 19*) — TiTLE OF Pl.AINTirF — ASSIGNMEXT AS SECURITY. 

Wliere a landowner, pending suit to recover certain land aud In addi- 
tion to convey half of tlie land to plalntiff, made a subséquent assign- 
ment to hini of timber rlglits on the land, includlng a cause of action for 
damages for trespass already committed, such assignaient conferred on 

'For other cases see same topic & § numebb in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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plaintiff the right to sue for and recover ail damages resulting froin the 
taking of the timber from the whole tract, though the coiiveyauce and as- 
slgnnient, absolute In ternis, were mère securltles for the repayment of 
nioneys advanced by plaintlfC. 

[Ed. Note. — For other cases, see Trespass, Cent. Dig. §§ 18-31; Dec. 
Dig. S 19.*] 

2. Trespass (§§ 23, 56*) — Cutting Timbeb — Damages — Mitiqation — Ad vice 

of cotjnsel. 

Where, in an action against receivers to recover tluiber land, plaiutiffi 
appealed from an adverse judgment, and pendlng appeal the receivers 
sold the timber on the land, which was removed by their vendees, the 
fact that the receivers, in so doing, acted on the advice of eminent coun- 
sèl, did not constitute a défense, and was available only, as indicating 
good faith, to relleve tliem from liability for exemplary damages, on its 
being subsequently determiued that they had no interest in the timber. 

[Ed. Note.— For other cases, see Trespass, Cent. Dig. §§ 48-51, 64, 65; 
Dec. Dig. U 23, 56.*] 

3. Tbespass (§ 27*) — Receivers — Extent or Liability. 

Where, peading ai>peal in a suit against receivers to recover timber 
land, they wrongfully sold and permitted the renioval of the timber which 
they were subsequently held not to own, they were guilty of trespass and 
conversion, and could not be permitted in equity to dérive any profit 
therefrom. 

[Ed. Note.— For other cases, see Trespass, Cent. Dig. §§ 53, 59-63 ; Dec. 
Dig. § 27.*] 

4. Trespass (§ 46*) — Cutting Timber — Stumpage Value. 

In an action for the wrongful cutting of timber from land which the 
défendants did not own, évidence of the stumpage or market value of 
like timber at the time of the trespass was not conclusive as to the 
amount to be recovered for the wrongful taking against the will and pro- 
test of the owner. as he was not bound to sell, but was entitled to hold 
the timber according to his own judgment and necessities. 

[Ed. Note.— For other cases, see Trespass, Cent. Dig. §§ 123-127; Dec. 
Dig. § 46.*] 

5. Trespass (§ 52*) — Cutting Timber — Sale — Damages — Contbact Pbice. 

Where, pending suit against the receivers of an oil company to recover 
certain timber land, the receivers, who were subsequently held not to own 
the land, sold the timber to the receivers of a lumber company, who re- 
moved the timber, the nieasure of recovery against the receivers of the 
oil company for the conversion of the timber could not be less thaii the 
contract price which they received for the sale thereof. 

[Ed. Note. — For other cases, see Trespass, Cent. Dig. §§ 137, 138 ; Dec. 
Dig. § 52.*] 

6. Trespass (§ 52*) — Standing Timber — Damages to Vendée. 

An owner of certain timber land contracted to sell the same to 0. for 
$200 cash and $2.25 lyev 1,000 feet as the timber wus thereafter sealed 
when eut and removed. C. paid the $200, but took no further steps to 
assert any right to the timber until afcer it liud bo(>n eut and removed by 
trespassers, and the landowner had sued to recover for the trespass and 
conversion. Held, that C.'s rights in the recovery were limited to a re- 
turn of the if200 advance payment, with interest, and to the différence 
between the rate per 1,000 which he had agreed to pay for the standing 
timber and its value regarded as standing timber at the time it was eut. 

[Ed. Note.— For other cases, see Trespass, Cent. Dig. §§ 137, 138; Dec. 
Dig. § 52.*] ^ 

"For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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T. Attoeket and Client (§ 144*) — Compensation — Contracts — Assignments 
— Bffect. 

An owner of timber land, havlng contracted to sell the timber to C, 
pendlng suit to recover the land from an adverse clainiant, assigued one- 
half of ail uioneys to accrue under the transfer of the timber to C. to 
H., one of his attorneys, in considération of services rendered in the 
suit. The timber was wrongfnlly eut and removed by the vendee of the 
adverse clainiant, and suit was thereafter brought by the landowner's as- 
signée to recover damages for the trespass. At the time of the assign- 
ment to H., C. owed the landowner nothing under his timber contract, 
and, the timber havlng been subsequently removed, there was no possi- 
blllty that the contract could be further executed, so as to give the land- 
owner any enforeeable claim agalnst C. Held, that H. was entitled to no 
part of the trespass recovery by vlrtue of such assignment, but was in 
equity only entitled to such an allowance as his services were reasonably 
worth. 

[Ed. Note.— For other cases, see Attorney and Client, Cent. Dig. §§ 332, 
333; Dec. Dig. § 144.*] 

8. MoRTGAGEs (§ 217*) — Absolute Conveyance — Action Against Third Per- 

SON — RiGIIT to PROCEEDS. 

An owner of certain timber land, havlng sued an adverse claimant to 
recover the same and being unable to appeal from an adverse decree, 
couveyed one-half of the land to plaintiff to Induce him to advance the 
tunds neccssary for an appeal, pending whlch the timber was sold by the 
adverse claimant and wrongfully removed, after whlch the landowner as- 
signed to plaintiff his rlght to recover damages for the trespass. Held 
that, such deed and assignment, though absolute in form, beiug in the 
nature of collatéral security for advances inade and to be œade, plain- 
tiff, after reimburslng hlmself for such advances and interest, together 
with his proper expenditures and dlsbursements, was bound to accouut 
to the landowner for the balance as trustée. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 559-562 ; Dec. 
Dig. § 217.*] 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

Action by R. C. Conn against Joe S. Rice and others, as receivers, 
etc. Judgment for plaintiff for less than relief demanded, and he ap- 
peals. Reversed and remanded, with directions. 

On the 24th day of April, 1905, Charles DUliugham, receiver of the Houston 
OU Company of Texas, instituted an anclllary suit in the United States Cir- 
cuit Court, Southern District of Texas, against G. W. Lewis, for tlie title 
and possession of 160 acres of land out of the southwest corner of the W. C. 
Armstrong survey in Xewton county. The said Lewis answered, claimiug ti- 
tle to the said 160 acres of land by the statute of limitation of 10 years un- 
der the laws of Texas, and after issue joined the case was referred to a spé- 
cial master for hearing and to report his fiudings therein. On August 8, 
1907, the master made liis report, in whlch he fouud that the record title to 
the said 160 acres of land was in the Houston Oil Company of Texas, or its 
receiver, and found against the said George W. Lewis on his limitation claim. 
Exceptions were duly filed to the report of the master, whlch exceptions were 
overruled by the court, and a decree was entered in favor of Charles Dllling- 
ham, receiver of the Houston 011 Company of Texas, for title and possession 
of said 160 acres of land, including ail timber thereon, save and except about 
11 acres surrounding the improvemeuts of the said Lewis. Lewis flled a pé- 
tition for an appeal to this court, whlch was granted by the judge a quo ou 
his giving a bond in the sum of |1,000, the same to act as a bond for costs 
and damages on appeal. Lewis gave a bond, with appellant hereln as security, 

•For other cases see same topic & S numbee In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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for $1,000, coiiditloncd to prosecute his appeal to effect and answer ail costs. 
On Febniary 9, 1900, tins court reversed and rendered said cause in favor of 
said Lewis, The decree against Lewis in the Ciix'uit Court was reudei-ed on 
Mardi 16. 1908. 

l'rior tliereto, on the 16th day of January, 1008, the said Lewis, by a war- 
ranty deed, conveyed the north oue-half of the 160 acres of land for wliicli 
lie was beins sued, to R. C. Conn. Lewis' deed was duly recorded in the Deed 
Keeords of Ne-svton couuty, Tex., on the lOth day of March, 1908. The con- 
sidération for the deed mentioned from Lewis to Conn was $50 in cash and 
an agreeinent upoii the part of R. G. Conn to look after the appeal of the 
said case of Dillingliam v. Lewis, make the appeal bond, and advance sncli 
nioueys as were necessary to pay cost, in order thut the case mlght be brought 
to and decided by this court. Mr. Conn perforined his part of the contract, 
made the appeal bond for G. W. Lewis, and advanced in cost about $250 in 
cash. Pouding the appeal, and after R. 0. Conn liad recorded his deed, the 
receivers of the Kirby Lumber Company, while the appeal was pending in 
this court, eut and carried away the pine tiniber on said 160 acres of land. 
Before the timber was eut by the receivers of the Kirby Lumber Company, 
(îeorge W. Lewis gave theni written notice and forbade them doing so. At 
tlie time of the cutting of the said timber by the receivers of the Kirby Lum- 
ber Company there was a contract exlstlng between the said Kirby Lumber 
Company and the Houston Oil Company of Texas, the ternis of which were 
lieing carried out. The receiver of the Houston Oil Company of Texas, upon 
application by the receivers of the Kirby Lumber Company, gave permission 
to eut the said tiniber, and, aeting together, the said tiniber was eut. The 
receivers of the Kirby Lumber Company, in accordaiice with the contract ex- 
isting between the Kirby Lumber Company and the Houston Oil Company of 
Texas at and before the cutting of the said timber, paid to the receivers of 
the Houston Oil Company of Texas, for the timber eut off of the land of R. 
C. Conn and G. W. Lewis the suni of $5 per 1,000 feet of timber, aggregatiug 
1,198,500 feet. or $5.992.50. 

The case of Lewis v. Dillingham, Receiver, 167 Fed. 779, 93 C. C. A. 267, 
in this court was decided in favor of said Lewis on February 9, 1909. At 
tliat time ail of the inerchantable pine on the land of the said G. W. Lewis 
and R. C. Conn had been eut by the receivers of tlie Kirby Lumber Company 
iind the receiver of the Houston Oil Company of Texas, aeting together. R. 
C. Conn and G. W. Lewis, having learned of the fact that the said case was 
reversed and rendered in favor of G. W. Lewis, entered into au agreenient 
on the 14th day of April, 1909, by which R. C. Conn agreed to reconvey to 
G. W. Lewis the north oiie-half of the 160 acres of land, and to give liini a 
liorse and buggy and $50 in merchandise; and in considération of the said 
land, horse and buggy, and merchandise the said G. W. liCwis, by an instru- 
ment in writing, assigned to R. C. Conn "ail of uiy interest In a certain debt 
that is due me by Geo. W. Cavin, of Nacogdoches, Texas, and the K^irby Lum- 
ber Company and the Houston Oil Company and tbeir receivers, of Houston, 
Texas ; the said debt that I this day sold to the said R. C. Conn is for tim- 
ber eut and renioved by the Kirby Lumber Company olï m,v land," etc. The 
agreeinent between the said Conn and Lewis was that out of the recovery 
had for the tiniber on the south one-half of the land the said Conn sliould 
be paid for his land, horse and buggy, and merchandise the suni of $550, the 
balance to be paid out of the recovery to G. W. Lewis. 

R. C. Conn brought this suit as an ancillary one on May 12, 1909, claim- 
ing that, at the time of the cutting of tlie timber by the receivers of the Kirby 
Lumber Company and the Houston Oil Company, he ovvned in fee simple the 
north one-half of the said 160 acres of land by virtue of a warranty deed 
froni the said G. W. Lewis, dated January 16, 1908, and recorded in the Deed 
Records of Newton county, Tex., on March 16, 1908; further, that G. W. 
Lewis, for good and valuable considération, prior to the institution of the 
said suit, and on, to wit, April 14, 1909, by an instrument in writing had 
assigned and conveyed to him the cause of action accruing to the said Lewis 
for the cutting of the said timber on said land, and by said deed and as- 
sigumeut ail of the debts and causes of action in favor of the said Lewis 
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had become vested in hlm, the said R. C. Conn. He also alleged that George 
W. Cavin, of Nacogdoches couiity, Tex., was setting up some preteuded claiiii 
In and to the said timber and luniber as against tlie plaintiff and the said 
receivers, and prayed that the said Cavin be made a party. l'ialntitï's suit 
was against Joe S. Rice and Cecil A. Lyon, receivers of the Kirby Lumber 
Company, a corporation, and the Kirby Lumber Company, Cliarles Dilling- 
ham, receiver of the Houston Oil Company of Texas, and Geo. W. Cavin, to 
recover of the défendants the Kirby Lumber Company, the Houston 011 Com- 
pany of Texas, and their receivers, as joint tort-feasors, damages for cutting 
the timber off of the said laud pending the appeal — plaintifC alleging that he 
was the owner in fee simple title of 80 acres of the land at the time of the 
trespass, and that since the trespass G. W. Levi'ls had asslgned to hlm, by 
an Instrument in writing, ail of his rights and causes of action in référence 
to the cutting of said timber ; that the défendants conspired and confederated 
together to willfully eut and remove the said timber from the said land and 
appropriate said timber to the use of themselves pending the appeal of the 
case of G. W. Lewis v. Charles Dillingham, Receiver, and by bringing the 
same within the terms of the said timber contract between the Kirby Lum- 
ber Company and the Houston Oil Company of Texas, the Kirby Lumber 
Company, or its receivers, would pay to the Houston OU Company of Texas 
and its receiver $5 per 1,000 feet, thereby enabling the Houston OU Com- 
pany of Texas and its receiver to make a profit from the said timber largely 
in excess of its actual market value; that the défendant had eut and re- 
moved from said land, pending the appeal, 7,000 logs, aggregating 1,700,000 
l'eet of lumber, and did convert the said logs into lumber willfully and with- 
out right or excuse, and with full knowledge of the rights and possession of 
the said Lewis and plaintiff, and had mixed and mingled the said lumber 
with other stocks of lumber, and had sold the same on the market, so that 
now the same could not be identified, by reason of which the défendants hâve 
become llable and obligated to pay plaintiff the value of the said lumber, 
to wit, the sum of $15 per 1,000 feet, aggregating the sum of ,$25,500, to- 
gether with 6 per cent, interest thereon from the date of said conversion, 
l'iaintiff also prayed in the alternative that, if it should be declded that he 
was not entitled to judgment for the market value, of timber taken from the 
said laud, then plaintiff prayed for judgment against the défendants for the 
value of said timber as lumber, less reasonable cost for converting the tim- 
ber into lumber, and for the value of the said timber according to the con- 
tract existiug between the said défendants and under which the said tim- 
ber was eut, to wit, the sum of $5 per thousand feet, aggregating ,$8,500, to- 
gether with 6 per cent, interest thereon from the date of the conversion, 
and, if that could not be had, plaintiffl prayed for the market value of said 
timber, to wit, ?3 per 1,000 feet. 

The Houston Oil Company of Texas and its receiver answered plaintiff' s 
suit on October S, 1910, wherein they alleged that on or about the 24th day 
of April, 1905. Charles Dillingham and F. A. Reichardt, then receivers of 
said Houston Oil Company of Texas, filed in the Circuit Court of the United 
States for the Southern District of Texas, and in the cause of Maryland 
Trust Company, Trustée, v. Kirby Lumber Company et al., known as the main 
receivership cause, in which cause said Dillingham and Reichardt were ap- 
pointed receivers, their supplemental and ancillary bill, which is docketed as 
"Intervention No. 294, Chas. Dillingham and F. A. Reichardt, Receivei-s of 
the Houston Oil Company of Texas, v. Geo. W. Lewis, wherein they sought 
to recover title and possession of ItiO acres of land, part of the W. C. Arm- 
strong survey, in î\ewton county, Tex. ; that the said Lewis had answered 
said suit, and the same had been referred to the spécial niaster, who, on or 
about the 12th day of July, 1907, had filed in said Circuit Court his report, 
recommending judgment in favor of the Houston Oil Company of Texas and 
tts receiver ; that said Geo. W. Lewis duly excepted to the master's report, 
which exceptions were overruled by the court, and judgment rendered in 
favor of the Houston Oil Company of Texas and its receiver for said land, 
less, however, the tract of 11 acres actual 1 y inclosed by the said Lewis, and 
said decree was entered by said court on Marcb 16, 1908; that on the 29tli 
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day of July, 1908, tlie said Geo. W. Lewis, in said Intervention No. 294, filed 
liis assiguments of error, pétition for ai)peal, and appeai bond, and that the 
said Circuit Court tliereupon entered an order allowiug said appeai, and tlie 
said case was carried to tlie United States Circuit Court of Appeals, tliis 
circuit, for a revievv of the said judgment. The said défendants denied that 
Cecil A. Lyon and Joe S. Rice, receivers of the Kirby Lumber Company, aud 
Charles Dillinghain, as receiver of the Houston 011 Company of Texas, did 
with force of arms, wrongfully, willfully, and oppressively enter upon said 
land. They denied that they were engaged in selling said lumber and said 
logs upon the market, and denied that they ever sold any logs at any time, 
and denied that they had committed trespass upon the said 160 acres of 
land. The said answer admitted the making and the existence of the contract 
between. the Kirby Lumber Company and the Houston Oil Company of Texas, 
whereby the said Houston Oil Company of Texas, or its receiver, obtaiued 
$5 per 1,000 feet for the timber eut ofC of said land; that under the decree 
of March 17, 1904, appointing receivers for the said Kirby Lumber Company 
and the said Houston Oil Company of Texas, the said receivers were vested 
with title to and with full power of said receivers, and instructed to take 
immédiate possession and charge of, and to manage and control, under the 
orders of the court, ail of the property, real, personal, and mixed, beloug- 
ing to the two défendant corporations, and the said receivers were author- 
Ized and directed to continue the business opérations of said corporations and 
carry eut said timber contract; that on the 24th day of July, 1908, the re- 
ceivers of the Kirby Lumber Company, in due course of the carryiug out and 
continuing of the business of the Kirby Lumber Company, and in the due and 
usual and ordinary performance of the said timber contract, asked the re- 
ceiver of the Houston Oil Company of Texas for permission to eut the tim- 
ber from the 1,130 acres of land owned by the Houston Oil Company of 
Texas on the W. C. Armstrong survey in Newton county, of which the 160- 
acre tract involved in said Intervention No. 294 was and is a part ; that 
upon advice of their gênerai counsel, Denman, Franklin & McGowen, they 
gave permission to the receivers of the Kirby Lumber Company to eut said 
timber under the said timber contract ; that said advice of their gênerai 
counsel was given after being apprised of the existing condition of said liti- 
gation in Intervention No. 294 ; that, acting upon the said advice of gênerai 
counsel, they had given permission to the receivers of the Kirby Lumber 
Comijany to enter upon the said 160 acres and eut the timber therefrom un- 
der the timber contract between the said two companies ; that about the 19th 
of August, 1908, the receiver of the Houston Oil Company of Texas gave per- 
mission in writing to the receivers of the Kirby Lumber Company to eut the 
timber from the 160 acres of land involved in said suit (except the 11 acres 
awarded to Geo. W. Lewis by decree of said Circuit Court) under the timber 
contract between the Kirby Lumber Company and the Houston Oil Company 
of Texas, and alleged that the said receivers of the Kirby Lumber Company, 
in accordance with said permission and under and by virtue of said timber 
contract, entered upon said land and eut and removed therefrom 1,198,577 feet 
of pine timber, and that the same was eut and removed during the months of 
October, November, and December, 1908, and January, 1909 ; that, in cutting 
and removing said timber, same was scaled by the timber scalers provided for 
in said timber contract, and that the quantity of timber given above is the 
quantity eut and removed from the said 160 acres of land and scaled and 
reported by the said timber scalers ; that at the time of the giving of per- 
mission to eut said timber the Houston Oil Company of Texas owned and 
held said land under fee simple title and perfect record title, aud in addi- 
tion to that the Circuit Court had entered a decree in favor of the said de- 
fendant and against the said Lewis for said land, and having the report of 
the spécial master on said cause and the decree of the Circuit Court cou- 
flrmiug same, and having submitted said question of law to bis counsel, the 
said receiver of said Oil Company owned said land, and in entire good faitb 
and without any désire to injure the said (Jeorge W. Lewis gave permission 
to the receivers of the Kirby Lumber Company to eut said timber. The said 
défendant alleged that Geo. W. Cavin, of Nacogdoches county, Tex., Geo. W. 
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Lewis, of Newton county, Tes., and John Hamman, of Harris county, Tex., 
were asserting some character of claim or right In and to sald tlmber or its 
value, as agalnst the claimant and the Kirby Lumber Company, and Its re- 
«eivers, and the Houston OU Company of Texas, and its receiver, and asked 
the sald parties be made parties litlgant to this suit, so that the parties 
might be protected, etc. 

Cecll A. Lyon and J. S. Rlce, recelvers of the Kirby Lumber Company, flled 
thelr answer on March 16, 1911. ïhey admltted that they were the recelvers 
of the Kirby Lumber Company, acting under and by virtue of the appoint- 
ment of the Circuit Court at the dates and trespasses complained of by in- 
tervener R. C. Conn, and admltted that as such recelvers they had posses- 
.sion of and control of ail of the properties of the sald corporation, and were 
operating the same under orders of the court at those dates, and that the 
défendant Chas. DllUngham, recelver of the Houston OU Company of Texas, 
had like authorlty and power. The sald answer then proceeds to admit the 
matters of fact In référence to Intervention No. 294, Chas. DlUingham, Ee- 
celver, v. Geo. W. Lewis, practically as set out and admltted by their co- 
defendants, Chas. DllUngham and Houston OU Company of Texas. The sald 
défendants denied that they did with force of arms, wrongfuUy, willfuUy, 
and oppresslvely enter upon sald land and eut and carry away ail of the mer- 
«hantable plue tlmber thereon. The sald défendants admltted the existence 
and the terms of the tlmber contract between the Houston OU Company of 
Texas and the Kirby Lumber Company at the tlme of the alleged trespass; 
that the sald défendants requested permission of the recelver of the Houston 
OU Company to eut the tlmber on the 160 acres of land Involved in sald In- 
tervention No. 294, and that said permission was glven, and under the terms 
of the sald contract exlsting between the said two companles, after havlng 
taken the advlce of thelr own gênerai counsel, with knowledge of the clrcum- 
etances then exlsting relative to the disposition of sald Intervention No. 294, 
they proceeded to eut and did eut the tlmber from sald land, and in doing 
so acted in good faith, belleving that the Houston OU Company of Texas 
had a good tltle to said land ; that during the months of October, Novem- 
ber, and December, 1908, and january 1909, they eut and removed from sald 
land 1,171,665 feet of tlmber, belleving that they were rightfuUy entltled to 
commit the acts done by them, and with no intention to Injui-e or oppress 
the Intervener or deprive hlm of any rlghts whlch he may hâve had ; that 
the logs, after being transported to the mlUs, are so mlngled and mixed with 
other logs that accurate information in référence to the same eannot be ob- 
tained. The sald défendants admltted the existence of the timber contract 
as alleged in plaintlft's pleadlngs, and admltted, further, that the sald con- 
tract was in force at the tlme of the cuttlng of said timber, and alleged that 
they were at said tlme engaged in due performance of sald contract under 
the orders of the court in the receivershlp cause. The sald défendants ad- 
mltted the price of ^5 per thousand feet referred to in plaintllï's pleadlngs 
as the price flxed by said contract to hâve been paid by said Kirby Lum- 
ber Company was largely in excess of the niarket value of the timber at the 
tlme of the alleged trespass. The said défendants also impleaded Geo. W. 
Cavln, Nacogdoches, Tex., John Hamman, Harris county, Tex., and G. W. 
Lewis, of Newton county, Tex., and prayed the court that the Intervener take 
nothlng, and that they go heriee without day, etc. 

On October 21, 1910, John Hamman flled a cross-blU, complainlng of ail of 
the parties to the sald suit, and alleging in said cross-blU that he referred 
to and adopted as hls own the allégations of the cross-blU of hls codefend- 
ant Geo. W. Cavln, flled on the same date. The said John Hamman further 
alleged that under and by virtue of that certain wrltten contract and trans- 
fer made, executed, and dellvered to him by Geo. W. Lewis, dated March 
20, 1909, the said Lewis,' for valuable considération, did transfer and assign 
to him in full one-half interest in and to ail snnis of money and other rlghts, 
Interests, and properties whlch Inured or might accrue to sald Lewis under 
and by virtue of hls timber contract theretofore entered into by and between 
him, the sald Lewis, and Geo. W. Cavln, dated October 2, 1906, and by vir- 
tue of said Instrument that he became and was the owner of an undlvlded 
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oiie-Iialf of ail sums of inoney which the said Lewis was or is entitlcd to re- 
celve fi'om tlie said Geo. W. Cavin for the timber eut or to be cia.t by tlie said 
Cavin on said laiid; that the Kirby Luuiber Company, and its receivers, and 
the Houston Oil Company of Texas, and its receiver, knowingly, willi'ully, 
aud recklessly, and in disregard of the rights of complainants, trespassed 
upon the said lands, and eut and appropriated the timbers therefroni, and 
converted the saine into lumber, and disposed of tlie sanie, and put it beyond 
the reach of said Cavin and of tins complainaut, thereby becoiniug liable to 
the said Caviu, and to the said Lewis, aud to con')j)lainant, accordiug to the 
respective interest as measured and flxed by the said coutracts betweeu Cavin 
and Lewis, on the one hand, aud complainaut aud Lewis, on the other ; that 
the said défendants eut aud carried away timber from said laud aggregating 
1,700.000 feet of lumber, and that by virtue of said contract between Lewis 
and Cavin the said Lewis wonld hâve been entltled to receive as compensation 
for said timber $3,825, aud would hâve received the sauie from the said Geo. 
W. Caviu if the latter had not been iuterrupted by the nnlawful conduct of 
said conipanies and their said receivers in cuttiug and approprîatiug the said 
timber; that the complainant Johu Hamman, under and by virtue of Ms said 
contract with said Lewis, was entitled to and would hâve received oue-lialf 
of the said Lewis' portion, which would hâve been $1,912.50. Wherefore the 
said complainaut prayed for judgment against the Kirby Lumber Company 
and the Houston Oil Company of Texas and their receivers, in the sum of 
$1,912.50, with interest at the rate of 6 per cent, per annum from the dates 
of the conversion of said timber, and that the sa me be declared and fixed 
as a lieu on the funds in the hauds of the Houston Oil Company of Texas, 
placed by the Kirby Lumber Compauy as the purehase prlce thereof, etc. 

Geo. W. Caviu flled a cross-bill on October 21, 1910. He a:ileged that on 
or about the 2d day of October, 1906, G. W. Lewis, belng the owner of 160 
acres of laud, by written deed and transfer of that date sold, transferred, and 
conveyed, for a valuable considération, to him ail the merchantable pine 
timber then standing on said laud (it being the tract of laud involved in In- 
tervention No. 294) ; that the considération of said conveyauce was the pay- 
ment by said Cavin to said Lewis of the sum of $200 in cash and the further 
payment of $2.25 per 1,000 of the timber to be eut, and to be paid as scaled, 
payments to be made on the 15th day of each month after the scales should 
be turned in on the Ist of said month, and It was stipulated as part of said 
contract that said Cavin should eut and remove said timber from said land 
within a period of 10 years from the date thereof, and, failing to do so, that 
the title thereto should revert to aud vest in the gi'antor, G. W. Lewis ; that 
said deed was duly ackuowledged aud recorded October 2, 1906, in the deed 
records of Newton couuty, ïex. ; that he purchased and acquired and be- 
came the owuer of said timber in good faith and for a valuable considéra- 
tion ; that at the date of the exécution of said deed he paid the said Lewis 
$200 in cash, and for which he was entitled to receive a crédit on tlie total 
purehase priée, aud subsoquently he had paid said Lewis the sum of $250, 
for which he is entitled to a crédit on the total purehase price of said tim- 
ber; that after his purehase of the said timber, aud before he was able, 
with the utmost diligence, to perform and consuminate his undertaking tliere- 
under, so as to remove the said timbers, suit was instituted in tliis court b.y 
Charles Uillingham, receiver of the Houston Oil Company of Texas, agaiust 
G. W. Lewis for the title and possession of said laud. The said cross-bill 
sets out the proceediugs in the said Intervention No. 294, and allèges the tres- 
passes of the receivers of the conipanies as alleged by the complainaut, R. 
0. Conn ; that the said Cavin was entitled to a judgment by reason of his 
conveyauce aforesaid against the Kirby Lumber Company and the Houston Oil 
Company of Texas, and their respective receivers, for the market value of 
the lumber taken from said land, to wit, $25,500, together with 6 per cent, 
interest thereon per auiiuni from the date of said conversion, and lu the al- 
ternative for the value of said timber accordiug to the contract between the 
Kirby Lumber (îoinpany and the Houston Oil Company of Texas, under which 
the timber was eut, to wit, the sum of $5 per 1,000 feet, aggregatiug $8,500, 
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togethei- with 6 per cent, interest thereon ; and further, In the alternative, 
for the niarket value of said tinilier, with 6 per cent, interest, etc. 

The plalntiff, R. C. Conu. ansvveriug the cross-bill of G. W. Cavin, alleged 
that some tiiue prior to the reuditlou of the judgment in the lower court in 
the case of DiDingham v. Lewis, Intervention No. 294, G. W. Caviu pretended 
to purchase froua the said G. W. Lewis ail of the merchautable pine timber 
of the land involved in said suit, and took from the said Lewis a pretended 
transfer or timber deed to ail of the merchantable pine timber upon the said 
land, for a considération of $2.25 per 1,000 feet; that at the time of the 
trial of said case in the lower court, and at the time of the renditlon of the 
judgment therein, the said Cavin had taken no steps to remove the timber 
froui said land, but had nierely placed bis timber deed on record in Newton 
count.y. Plaintifï alleged that on the renditlon of the decree in the case of 
Dillingham v. Lewis it became apparent to the said Geo. W. Cavin that what- 
ever right he had in and to the timber upon the said land was lost, in that 
the said G. W. Lewis had been cas t in said suit, and a judgnieiit had been 
reudered for the said Dillingliam for the said land ; that thereupon the said 
Cavin sent for the said G. W. I^ewis and represeuted to the said Lewis that 
he had lost his land, and therefore the timber deed from the said Lewis to 
the said Cavin was of no value, and set aliout to induce the said Lewis to 
appeal the said case to the (circuit Court of Appeals at New Orléans ; that 
vhe said liewis told the said Cavin that he had no money with wliich to ap- 
peal the case, and had no way of getting the case to the higher courts, so 
that it might be reversed, as he was poor and uot able to make a bond on 
appeal. und not able to raise the money necessary to pay the cost of appeal ; 
that thereupon the said Cavin told the said Lewis that he might get Parker 
& Ilefner, at Beaumont, Tex., to appeal the said case and advance the neces- 
sary mouey therefor, if he would give the said attorneys one-half of the 
pine tiuber upon the said land, and asked the said Lewis if he would be 
willing to join hini in making the said deed to Parker & Hefner for one-half 
of the timber upon the said land in order to get the case appealed ; that the 
said Lewis agreed to the proposition made to him by said Cavin, and asked 
tlif said Cavin to write to Parker & Hefner, but the said Cavin refused to 
Write or take up the matter with them, but insisted on the said Lewis doing 
so. l'iaintiff alleged that the said Lewis suggested at said time to Cavin that 
probably he could get Mr. K. C. Oonn, a banker at Kirbyville, Tex., to ad- 
vance ail necessary moiieys to appeal the said case and make a bond therein, 
if the said Cavin and Lewis would give to him (E. C. Conn) one-half of the 
timber and land ; that said Cavin consented thereto, and requested the said 
Lewis to go and see the said Conn, and if he would agrée to advance the 
money necessary to appeal said case, and, if he would, to make a deed to 
the said Conn for one-half of the land, and that he, the said Cavin, would 
;*ive up or waive his rights to the timber upon the said land. Plaintifl! al- 
leged that the said Lewis, acting uiron the représentations made by said 
Cavin, upou plaintifl! agreeing to make a bond in said case and advance the 
necessary moneys for appealing the same, executed and delivered to the 
plaintifC, R. C, Conn, his gênerai warranty deed for the north one-half of the 
said land ; that the said deed was taken by plaintiff on January 16, 1908, 
and that at tlie time the said timber deed to Geo. W. Cavin was on record 
In Newton county, but he, the plaintiff, had no knowledge thereof, and, fur- 
ther, the plaintiff had no knowledge of the sale of the said timber to said 
Cavin, and did not know that Cavin was interested in said land or timber 
in any manner ; that plaintiff, R. C. Conn, complied with his agreement with 
G. W. Lewis and caused the said case to be appealed ; that a short while 
after the taking of the said deed from G. W. Lewis, and before the case liad 
been appealed or passed on by the higher court, the said Cavin intormed the 
plaintiff that he had a deed to the timber upon the said land ; that the plain- 
tiff then refused to proceed further with the matter of appealing the said 
case, and so Informed the said Cavin, but the said Cavin at said time told 
the plaintiff that he was willing to give np to the said Conn the timber on 
the north one-half, if he would proceed with the said appeal, and appeal the 
said case for I^ewis, and also informed the said Conn that he had authorized 
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G. W. Lewis to make the deed to Mm for the north one-half of the land In 
order to get the said Conn to appeal the sald case. Plaintifif alleged that by 
the représentations and Inducement of the said Cavin he proceeded with the 
appeal of the said case and advanced the sum of $300 or $350 for appeal- 
ing the same ; that he paid ail the cost in the lower court, and the neces- 
sary cost of preparlng the record and maklng brlefs in the higher court, aud 
paid the expenses of an attorney to New Orléans to make an oral argument 
in the case, and by virtue thereof the said case was reversed and rendered 
for G. W. Lewis; that if it had not been for the représentations made by 
the said Cavin he would not hâve appealed the said case or advanced Ijis 
money therefor, and that he took the deed to the north one-half of the land 
In Ignorance of the rlght, if any, of the said Cavin to the timber thereon, 
and It was only by the assurance made by the sald Cavin to hlm, and be- 
cause he learned that the said Cavin had authorlzed the said Lewis to make 
the said deed that he was induced to proceed with the appeal and advance 
his money therefor; that in equity and good conscience the said Cavin was 
estopped from asserting any clalm or rlght to the timber upon the sald land. 
Plalntiff also alleged that in any event he is entltled to recover the sum of 
$2.25 per 1,000 feet for ail timber eut ofit' of the said land by reason of the 
contraet between the said Lewis and Cavin and an assignment thereof by 
the said Lewis to the plaiutifC, and by reason of plaintlff's deed from Lewis. 
Plalntiff further alleged that by the terms of said pretended contraet of sale 
no completed sale was made of the standing timber of said land by said 
Lewis to the sald Cavin, but the said sale was- to be complète Only upon the 
cutting and removal of said timber by the said Cavin and the measurlng or 
scaling of same and the payment therefor by sald Cavin ; that the said pre- 
tended sale was executory in character, and the said instrument in wrlting 
under which the said Cavin claims was and is only an executory contraet of 
sale, and the same was never executed by the said Cavin cutting, removlng, 
and measurlng the same at hls mill, or paying therefor as provlded for In 
said contraet ; that none of the said timber was ever eut or removed or 
scaled at the mill of the said Cavin, or elsewhere, as the said Cavin was 
never in possession of the same; that no tltle to the said timber passed from 
the said Lewis to said Cavin, but reniained in the sald Lewis at the tlme 
he executed and delivered the several couveyances to the plaintifif ; that by the 
said conveyance to plalntiff the sald Lewis revoked and annulled the sald 
pretended executory contraet of sale to sald Cavin and the license gianted 
therein to the said Cavin ; that It was the intention of Lewis and Cavin that 
the tltle to the said timber should remain in Lewis until the sald Cavin should 
avail himself of the ternis of the contraet, and eut and remove the said tim- 
ber, measure the same, and pay therefor at the pfice stipulated, and to glve 
to the sald Cavin merely a license to eut and remove tlie sald timber ; that 
the said Instrument did not convey any interest in the land of the sald Lewis, 
and was not entltled to record under the laws of tlils state, and, if recorded, 
did not operate as notice to this plalntiff. Plalntiff further alleged that at 
the time of the maklng of the said contraet by said Lewis the suit of Charles 
Dillingham, Keceiver, v. G. W. Lewis was pending, and had been for more 
than one year, which was known to said Cavin ; that after the exécution of 
said contraet the sald Cavlu took no steps to défend the said contraet, or to 
assert his claim, if he had any, but shortly thereafter the sald Cavin sold 
liis mill near the said land and moved therefrom, with the Intention of aban- 
donlng ail claims to the said timber, and with no intention of ever removing 
or cutting the said timber. Plalntiff alleged that the said Lewis was very 
old and poor, and had no means with which to défend the sald suit or em- 
ploy légal counsel, and because of his necessitous condition it was necessary 
for him to glve a part of said land and timber to obtain funds to prosecute 
the said case, ail of which was well known to the said Cavin, and the said 
Cavin permitted the said Lewis to deal with the sub.iect-matter of said suit 
as if it were his own, and the said Cavin is and should be held bound by 
the acts of the sald Lewis done In furtherance of the défense of said suit. 
G. W. Lewis answered In this case in the lower court, and referred to and 
adopted as hls own the pleadings of the plaintiff, E. C. Conn. He admitted 
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ail of the allégations in the pleadings of the plaintiff, and alleged that the 
matters and thlngs therein alleged were true. He prayed that judgiiient 
be rendered hereln for the sald plaintiff as prayed for by him, and that the 
said Hamman and Cavin be adjudged to recover nothing. 

Upon the issues as made by the pleadings, évidence was taken by the re- 
spective parties, and final judgment was rendered by the lower court Novem- 
ber 3, 1911. By the terms of this judgment the court found agalnst the Hous- 
ton Oil Company of Texas and the Kirby Lumber Company in the sum of 
$3,595.50, the same being the value of 1,198,500 feet of timber at $3 per 1,000 
feet. The decree does not provide for interest, and the court made no al- 
lô wance for interest in entering the said decree. By the terms of the de- 
cree the défendants, the Houston Oil Company of Texas and the Kirby Lum- 
ber Company, were required to pay into court the said sum of money in full 
satisfaction of the claims of ail parties to the record, and ordered the fund 
distributed as follows: To R. C. Conn, $550; to G. W. Cavin, $961.40; to 
John Hamman, the sum of $1,042.05 ; to Geo. W. Lewis, the sum of $1,042.05. 
The plaintifC, R. C. Conn, being dissatisfled with the said decree, in due time, 
on December 27, 1911, appealed to this court. 

John B. Warren, of Houston, Tex., for appellant. 
T. M. Kennerly, John G. Logue, John Hamman, and B. F. Louis, 
ail of Houston, Tex., for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

FARDEE, Circuit Judge (after stating the facts as above). Under 
the décision of this court (Lewis v. Dillingham, 167 Fed. 779, 93 C. C. 
A. 267) Lewis, at the institution of the proceedings against him, was the 
owner of the land in contest. Lewis' deed to Conn, duly recorded, 
conveyed the north one-half, so that at the time the trespass was com- 
mitted, and the timber eut and removed, by the receivers of the Hous- 
ton Oil Company of Texas and the receivers of the Kirby Lumber 
Company acting in conjunction, Lewis and Conn were the parties dam- 
aged. 

[ 1 ] The subséquent assignment by Lewis to Conn of his timber 
rights, including his cause of action for damages for the trespass al- 
ready committed, gave to Conn the right to sue for and recover for ail 
the damages resulting from the taking of the timber from the whole 
tract; and this right, not specifically denied in the pleadings, is rein- 
forced by the undisputed évidence that the deed for the north one-half 
of the land and the assignment of timber rights, though absolute in 
terms, were mère securities for the repayment of moneys advanced by 
Conn. The décision appealed from ignored this right of Conn, and 
therefore this appeal must be maintained, as none of the défenses pre- 
sented are sufhcient. 

[2, 3] That the receivers, in cutting and removing the timber pen- 
dente lite, acted under the advice of eminent counsel, and as they may 
bave supposed within their légal rights, may mitigate the character of 
the trespass, so far as good f aith is to be considered ; and this may 
relieve them from exemplary damages, still the fact remains that with- 
out right and pending an appeal wherein the order of the court — if not 
the bond — operated a supersedeas, they invaded the possession of 
Lewis, and over his protest eut and removed and converted to their 
own use 1,198,500 feet of timber belonging to Lewis and Conn, and 
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they should fully compensate for and restore the same, or its full 
value, and not be permitted in a court of equity to escape with any 
profit resulting from their wrongful trespass and conversion. 

[4] There is much évidence in the record of "stumpage" value and 
market value of like timber at the tinie of the trespass, and while this 
may be admissible and useful in determining the value when an ovvner 
is compelled or is willing to sell, it is not at ail conclusive as to the 
amount to be recovered when property is wrongfully taken over the 
will and protest of the owner, who has a right to sell or to hold ac- 
cording to his own judgment and necessities. In cases of conversion 
of Personal property of fluctuating value, a rule of damages frequently 
applied is that the recovery may be at the highest value the property 
may hâve had at any time between the conversion and settlement day 
(38 Cyc. 2096, and cases cited), for we take it that vi'here an owner is 
not bound to sell he may avail himself of the highest market. 

[5] In this case, however, we are somewhat relieved; for in the 
case we find a contract between the Houston Oil Company of Texas 
and the Kirby Lumber Company, whose receivers committed the tres- 
pass, and who benefited by the same, which stipulâtes the priée to be 
paid as timber was eut on the lands supposed to belong to the Houston 
Oil Company of Texas, and therein $5 per 1,000 feet is fixed as the 
price to be paid for over three-fourths of the timber therein contracted 
for, and se far as we can find from the record that is the price at 
which the trespassers in this case and the companies they represented 
settled for the timber taken from the lands of Lewis and Conn, and 
undër ail the circumstances we think that is the price they ought to 
account for in this case. At less than that they would make a profit 
out of the trespass. 

Conn is the only appellant now before this court, but in order to 
grant him the relief to which we think he is entitled, and yet do justice, 
it is necessary to pass upon the claims of the interveners and cross- 
complainants, appellees, whose rights are involved. 

[Bj George W. Cavin intervened in a cross-bill, in which he claimed 
he was the owner of ail the pine timber on the Lewis tract, and lie 
exhibited a contract in the form of a warranty deed executed by Levids 
October 2, 1906, and thereafter duly recorded, which purports, for a 
considération of $200 in cash and the payment of $2.25 per 1,000 feet 
as scaled thereafter when eut and removed, to convey to Cavin ail the 
merchantable pine timber then standing on the Lewis tract, and ends 
with this provision ; 

"It is expressly imderstood that the sald Geoi'se W. Cavin agrées, by ac- 
ceptance hereof, to eut aiul reuiove said timber ahove couveyed from the 
above-described land, witliiii a period of 10 yeai's from date hereof, failiiig 
so to do, title thereto shall revert to aud vest in grautor hei'ein." 

Cavin paid the $200, but thereafter eut and removed no timber from 
the Lewis tract, nor took any steps to assert any right thereto until 
after Conn filed his intervention in October, 1909. The contract as 
shown by the deed is admitted ; but the contention below and hère is 
that it was, and is, only a license to Cavin to enter and eut and remove 
the timber within the limited period, and until the timber should be 
eut and removed, and paid for, it belonged to Lewis, and it is pointed 
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out that Cavin was not obligated to take and pay for the timber at 
any time specifically or otherwise, and that until eut and paid for the 
timber belonged to Lewis and was solely at his risk, and that this was 
Cavin's construction of the contract, as he never removed any tim- 
ber, has not shown that he ever prepared to or contemplated any re- 
moval, stood by and allowed the removal by other parties without pro- 
test, and, without aiding Lewis to défend his title, now comes in to 
reap where he has not sown. We hâve been referred to cases in Texas 
construing such contracts, in which it has been held they are contracts 
afifecting the realty and must be in writing, and some other cases where 
a sale was executed by payment of the price, in which it was held that 
the contract conveyed an interest in the land. We rrily accept the 
rulings in thèse cases, but they do not control in the instant case. 

The agreement between Lewis and Cavin is an executory contract 
of sale of standing timber, on which there was a price fixed and a small 
advance paid, but delivery was postponed ; and, pending the time given 
to Cavin to remove the timber agreed to be sold, the same has been, 
and without the fault of the owner, wrongfully carried away and 
converted, and the question hère is what are Cavin's damages recov- 
erable in this suit. He is entitled to recover the $200 paid to Lewis 
in advance, with légal interest thereon from the date of payment. If 
he had ever paid Lewis for the timber, and been diligent in the pro- 
tection of his rights, he might be entitled to the full value of the stand- 
ing timber at the time it was eut and removed ; but he did not pay 
Lewis, nor did he défend. The decree below allows him the $200 ad- 
vance payment, and further allows him 75 cents per 1,000, the différ- 
ence between the $2.25 agreed to be paid by Lewis and $3, the value 
the court fixed for the standing timber. 

It may be that Cavin had a shadowy inchoate equity to be protected 
by the court, but we hâve difficulty in locating it. He had no claim 
against Lewis, even for the advance, for Lewis neithe'r sold nor re- 
moved the timber ; and it is by no means clear that he had any action- 
able claim against the receivers, for he was not the owner nor in pos- 
session of the timber. The amount allowed Cavin by the decree below 
is libéral, as we view the f acts in the case ; but as he has not appealed, 
and we cannot deny that he has some equity in his claim, we will af- 
firm the decree in his favor. 

[7] Appellee Hamman claims relief in this case by reason of a writ- 
ten assignment as follows : 

"Know ail meu by thèse présents, that I, George W. Lewis, of the afore- 
-said State and eounty, for and in considération of the sum of one dollar 
($1.00) to me in hand paid by John Hamman, the receipt whereof is heveby 
fuUy acknowledged, and for the additional considération of services hereto- 
fore rendered by him to me In cause No. 1871, entitled G. W. Lewis, Appel- 
lant, V. Charles Dillingham, Receiver of Houston Oil Company of Texas, 
Appellee, in the U. S. Circuit Court of Appeals, Fifth Circuit, at New Or- 
léans, hâve sold, asslgned, transferred, and set over, and by thèse présents do 
sell, asslgn, transfer, and set over, unto said John Hamman, of Houston, Har- 
rls eounty, Texas, a full one-half (%) of any and ail sums of money whatsoever 
to me inurlng or accruing under and by virtue of a certain conveyanee by me 
made to George W. Cavin, under date of October 2, 1906, and of record in the 
records of Newton eounty, Texas, to which said conveyanee and the aforesaid 
record référence is hereby made. It Is the intention hereby to set over to 

204 F.— 13 
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the sald John Hamman a full one-half (%) of ail luoneys Inurlng or accrulng 
to me under and by virtue of the ternis of said Instrument, and to vest In 
him an equal right with myself thereln, as well as in ail rights whatsoever 
vested in me thereby, he, the said Hamman, being hereby subrogated to the 
said extent in and to my place and stead under said instrument, he being 
hereby authorized and empowered to collect from said Cavin one-half (%) of 
certain moneys as may accrue to me under said conveyance. To hâve and to 
hold the same unto the said John Hamman, his heirs and assigns, forever, 
free of ail clalms and deniands whatsoever of myself, my heirs and assigns. 
"In testimony whereof, witness my hand, this transfer being executed in 
dupllcate, this March 20, 1909. [Signed] G. W. Lewis." 

This document seems to be an assignment in considération of légal 
services theretofore rendered on the former appeal in this case of one- 
half interest in a claim Lewis was supposed to bave against Cavin 
growing out of the timber contract between Cavin and Lewis. The 
assignment was made at a time when Cavin owed Lewis nothing, for 
he had not removed nor eut any timber under the contract, and after 
the receivers had already eut and removed ail the timber from the 
Lewis tract, and there was no possibility that the contract could be 
further executed, so as to give Lewis any claim enforceable against 
Cavin. 

In this présent suit neither Lewis nor his assigns recover anything 
from Cavin by reason of the contract: On the contrary, in the decree 
below and in this court, Cavin practically recovers from Lewis on the 
nebular theory that if he had paid Lewis for the timber he would hâve 
made a profit of 75 cents per 1,000 feet out of the trespass of the re- 
ceivers. Hamman has not proved in this case the extent or value of 
the services rendered Lewis on the former appeal in this court, and 
Lewis may be indebted to him for such services, and the assignment 
relied on furnishes no gtiide to adjudge any amount he may be en- 
titled to recov.er in this case. 

In the brief filed by appellee Hamman in this case, and signed by 
him as associate counsel, it is alleged that George W. Lewis was a 
poor, old, uneducated man, and it was not only proper, but commenda- 
ble, for the court in the exercise of its equity powers to award this 
unprotected old man what the évidence established was his rights. 
This is advanced as a reason why Lewis' assignrnent to Conn was 
properly disregarded, and Conn's claim eut down to the actual ad- 
vances of cash and property made by him, and we think it is equally 
good as applied to Hamman's assignment, obtained from the same 
"poor, old, uneducated man." 

As the proof furnishes us no basis for determining the real amount 
due Hamman, we shall sufificiently recognize his demand by allowing 
him in the decree to be rendered such amount for his professional 
services in the former litigation as the parties may agrée, subject to 
the arbitrament and approval of the court below. 

George W. Lewis, the central figure in this litigation, without being 
made a party to the same, and after giving his évidence, of his own 
motion and apparently without objection, appeared by counsel and 
filed an entitled answer in the caSe as f ollows : 

"Novr eonies G. W. Lewis, by his attorney hereiu, and makes and files this 
his answer to the pleadings of the défendants herein. 
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"I. The said G. W. Lewis refers to and adopta as his own pleadiugs the 
pleadings of the plalntiff hereln, R. C. Conn. 

"II. ïhe said Lewis admits ail allégations in the pleadiugs of the plaiutiff 
hereln, and says the matters and things thereln alleged are true. 

"III. The said Lewis prays that judgiuent be rendered hereln for the said 
plalntiff as prayed for by hlm, and that the said Hamman and Oavin be 
adjudged to recover nothing. 

"John B. Warren, Attorney for G. W. Lewis." 

From which it appears that he informally joins intervener Conn as 
co-complainant. 

[8] Under his évidence and that of intervener Conn, it appears 
clearly estabHshed that under titles formally conveying to Conn land 
and ail of Lewis' right of action for and interest in and to the timber 
that had been carried away from his lands, yet in fact the same-were 
in the nature of collatéral security for advances made and to be made, 
with the understanding that after the collection of the timber claims 
Conn should account to Lewis as trustée. The court below took this 
view of the case in the decree, and to a certain extent protected Lewis 
in the matter. In the decree which we shall render in the case we 
think that Lewis' rights will be fuUy protected without attempting to 
precisely adjust or limit them. 

The decree of the court below is reversed, and this cause is re- 
manded, with instructions to enter the f ollowing decree : 

It appearing to the court that the receiver of the Houston Oil Com- 
pany of Texas and the receivers of the Kirby Lumber Company, acting 
together, during the months of October, November, and December, 
1908, and January, 1909, eut and removed from the 160 acres of land 
of the W. C. Armstrong survey, in Newton county, Texas, the prop- 
erty of George W. Lewis, 1,198,500 feet of timber without right, and 
should account for the same, and the court finding that the said 
Houston Oil Company of Texas and the said Kirby Lumber Company 
and the receivers thereof, which hâve since been discharged by the 
court — jurisdiction, however, being retained over the same and the said 
companies and the properties thereof until the disposition of ail pend- 
ing interventions, of which this is one — are liable for the value of said 
timber so eut and removed, which the court finds and déclares to be 
the sum of $5 per 1,000 feet, amounting to the sum of $5,992.50, it 
is accordingly ordered, adjudged, and decreed that the défendants, the 
Houston Oil Company of Texas and the Kirby Lumber Company, 
pay into the registry of this court said sum of $5,992.50 in fuU settle- 
ment and satisfaction of the claims of ail the parties hereto to said 
timber so eut and removed, which sum shall be distributed among the 
parties hereinafter named, but this decree as against said companies 
shall in no wise préjudice the rights of either company against the oth~ 
er; and it further appearing to the court that George W. Lewis did 
on the 2d day of October, 1906, convey to the défendant George W. 
Cavin the right for a period of ten years to eut and remove the said 
timber from the lands aforesaid in considération of the sum of $200 
advanced and the payment thereafter of $2.25 per 1,000 feet of tim- 
ber as same should be removed and scaled, and it further appearing 
that the intervener R. C. Conn had notice of the conveyance of such 
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timber rights to the said George W. Cavin, it is ordered and decreed 
that out ot the funds so ordered to be paid into the registry of the 
court the said George W. Cavin do receive the sum of $961.40 in full 
settlement and satisfaction of ail claims against the Houston Oil Com- 
pany and the Kirby Lumber Company and the receivers of said com- 
panies and ail other parties hereto of ail of said Cavin's claims grow- 
ing out of the timber contract between him and the said George W. 
Lewis; and it is also ordered and decreed that for professional serv- 
ices rendered by John Hamman, Esq., in the former suit between Lew- 
is and Dillingham, Receiver, in Intervention 294, No. 54, Equity, of 
the docket of this court, the said Hamman be paid from such sum de- 
posited as the parties in interest may agrée, subject to the approval 
and arbitrament of the judge of the court below. 

It is further ordered and decreed that the remainder of the said 
sum of $5,992.50 be paid over to intervener R. C. Conn, who is hereby 
adjudged the trustée therefor of George W. Lewis, and which, after 
he has paid himself the advances of cash and property heretofore 
made by him to said Lewis, with interest thereon to this date, and his 
proper expenses and disbursements as trustée, and shall hâve paid and 
settled attorney's fées and other legitimate charges, he shall account 
for and pay over to said George Lewis; ail subject to the approval and 
arbitrament of the judge of the court below. 

It is further ordered, adjudged, and decreed that ail costs be paid 
by the défendants the Houston Oil Company of Texas and the Kirby 
Lumber Company, and that the clerk shall not make up the final record 
herein unless, upon application of the parties in interest, the court 
may order it done. 



GILBERT et al. v. HOPKINS et al. 

(Circuit Court of Appeals, Fourtli Circuit. Mardi 11, 1913.) 
No. 1,098. 

1. Partition (§ 84*) — Nature of Prooeeding. 

TJiider the équitable practice prevailing in tlie courts of the United 
States, a proceediiig in partition is équitable lu its nature, aduiluistered 
under the rules applicable to a bill in equity for partition. 

[Ed. Note. — For other cases, see Partition, Cent. Dig. g§ 88, 90; Dec. 
Dig. § 34.*] 

2. Partition (§ 17*)^Is.sues — Denial or Plaintiffs' Possession ob Inter- 

est — ÏRIAL aï Law. 

Where défendants, in a suit in equity for partition, denied plaintiffs' 
possession of any interest in the land, and clulmed sole title and seisiii, 
they were entitled to a trial of that issue at law. 

[Ed. Note. — For other cases, see Partition, Cent. Dig. §§ 53-59; Dec. 
Dig. § 17.*] 

3. Partition (§ 17*) — Title— Légal Issues — Trial at Law — Effect of Ver- 

dict. 

Where, in partition, défendant claimed sole title and seisin, but de- 
nied that plaintiffs had any interest in the land, and the court thereupon 

•For other cases see saïae toplo & § numbeb In Pec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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directed a trial of that issue at law, the verdict therein was not merely 
for tlie eiilightenment of the chancellor's conscience, but was determina- 
tlve of the légal issue, leaving only the remaiuing équitable matter in- 
volved for trial before the chancelier. 

[Ed. Note. — For other cases, see Partition, Cent. Dig. §§ 53-59; Dec. 
Dig. § 17.*] 

4. ExECUTOES AND Administbatoks (§ 388*) — Sale by Administbatob — Titlb 

OF PUECIIASEE. 

Rights in a tract of land in North Carolina having been transferred to 
G. and P. as tenants in common, G. conveyed his undivided half interest to 
P. ; but P.'s heirs thereafter reconveyed to G. the same undivided half In- 
terest in the land by a deed which recited that no considération had been 
paid by their ancestor to G. for the prior conveyance made to him, and 
thereafter l'.'s heirs by silence and acquiescence recognized that G. was 
the owner of an undivided moiety in the lands. Held, that such reconvey- 
ance was not void, but was at naost voidable, under Kev. Code N. C. 
c. 46, § 61, providing that a conveyance of land by the heirs of a de- 
ceased debtor within two years after his death, or the appointaient of 
an exécuter or administrator, shall be void as against creditors, execu- 
tors, and administrators, etc., and that the record of such deed was 
sufflcient to impart notice to a subséquent purehaser of the land at a 
sale by P.'s administrator under proceedings to which the heirs of G. 
were not parties. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 1573-1582 ; Dec. Dig. § 388.*] 

5. Executors and Administeaioes (g 388*) — Sale of Lands — Payment of 

Debts — Effect. 

Where the heirs of a tenant in cemmon had reconveyed a moiety of 
the land to the cotenant because the considération fer the original con- 
veyance had not been paid, subséquent proceedings by the administra- 
tor to sell their ancestor's land to pay debts passed only the remaining 
moiety, notwithstanding the administrator's deed, based on the proceed- 
ings, purported to convey the fuU estate in fee of ail the lands. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 1573-1582 ; Dec. Dig. § 388.*] 

e. Adverse Possession (§ 77*) — Coloe of Title. 

An administrator's deed, purporting to convey a fee in an entire tract 
of land, afforded good eolor of title for an ensuing adverse possession, 
theugh the inte.state in fact owned only an undivided moiety therein. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 455- 
457 ; Dec. Dig. § 77.*] 

7. Infants (§ 24*) — Adverse Possession — Suspension. 

Where an administrator of a tenant in common sold for the payment 
of debts and purported to convey the whole estate, limitation.s would 
only begin to run against the heirs of the cotenant for the Cfnumenee- 
ment of the period ef adverse possession from the date the youugest at- 
tained majority. 

[Ed. Note. — For other cases, see Infants, Cent. Dig. § 25 ; Dec. Dig. 
§ 24.*] 

8. Executors and Adminisieators (§ 377*) — Conveyance by Administbatob 

— Rights of Heies. 

Where the heirs of a tenant in common of certain land were of fuU 
âge in 1871, when proceedings were instituted by the administrator to 
sell the land te pay debts of the ancestor, and such administrator, acting 
aise as the agent and attoruey of the heirs, sold the land for $15,000, 
and conveyed the same to the purehaser in 1881, and accounted for the 
proceeds as a part ef the estate, such heirs were thereafter estopped to 



*For otber cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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deny the sale by the admlnistrator, or to treat the deed then executed 
as Invalld. 

[Ed. Note. — For other cases, see Executors and Admlnlstrators, Cent 
Dlg. § 1543 ; Dec. Dig. | 377.*] 

In Error to the District Court of the United States for the Western 
District of North Carolina, at Asheville ; Jeter C. Pritchard, James E. 
Boyd, and Henry G. Connor, Judges. 

Action at law by A. Louisa M. Gilbert and others, heirs at law of 
L. W. Gilbert, against W. R. Hopkins and others. Judgment for de- 
fendants, and plaintiffs bring error. Reversed. 

See, also, 198 Fed. 849, 117 C. C. A. 491; 204 Fed. 204. 

James H. Merrimon, of Asheville, N. C, and Marshall W. Bell, of 
Murphy, N. C. (Thomas S. Rollins and John S. Adams, of Asheville, 
N. C., on the briefs), for plaintiffs in error. 

C. B. Matthews, of Cincinnati, Ohio, and Théodore F. Davidson and 
Louis M. Bourne, both of Asheville, N. C. (W. B. Councill, of Hick- 
ory, N. C, and F. A. Sondley, of Asheville, N. C, on the briefs), for 
défendants in error. 

Before GOFF, Circuit Judge, and DAYTON and SMITH, District 
Judges. 

SMITH, District Judge. Prior to July 20, 1860, several persons 
had made entries entitling them to grants of land in Cherokee county, 
N. C, for about 62,000 acres of land. One Thomas S. Calloway was 
authorized to sell the rights of the parties having made the entries and 
on July 20, 1860, he sold thèse rights to L. W. Gilbert, of New York, 
and William H. Peet, of New Orléans, in considération of the payment 
of a certain sum "already arranged" and in addition "the sum of ten 
thousand dollars out of the first receipts from sales of any portion of 
said property without interest." Gilbert and Peet thereupon paid the 
sum "already arranged," and the grants were issued to them jointly 
for the land aggregating some 63,000 acres on or about November 
3, 1860. March 1, 1861, Lyman W. Gilbert conveyed his undivided 
one-half interest in the lands so granted to William H. Peet, and the 
deed of conveyance was recorded in Cherokee county on February 6, 
1862. William H. Peet died in 1864, and his lands passed to his heirs 
at law, Edward J. Peet, Sarah H. P. Sawtelle, and Mary H. P. Bixby, 
ail of whom were of full âge when on the Ist of May, 1866, they re- 
conveyed to Lyman W. Gilbert the same undivided one-half interest 
in the lands which Gilbert had conveyed to William H. Peet on March 
1, 1861 ; this last deed stating that : 

"No valid considération was paid by the sald William H. Peet to the sald 
Lyman W. Gilbert for the conveyance made by him as aforesald." 

It does not appear exactly when during the year 1864 William H. 
Peet died, but it does appear that some time in that year William A. 
Bartlett, an intimate friend of Peet's, administered upon his estate in 
Tennessee, and then or later in Louisiana. On December 3, 1867, Wil- 

•For oUier cases see sams topic & § numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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liam A. Bartiett, as the administrator of the estate of William H. 
Peet, and as agent and attorney for the heirs at law of Peet, executed 
a written instrument with Lyman W. Gilbert, which recited that Gil- 
bert and Peet owned jointly some 60,000 acres of land in Cherokee 
county, and agreed that two persons, viz., J. E. Raht and William S. 
Calloway, should make an equal and équitable division of the lands 
between the parties entitled. No division seems ever to hâve been ac- 
tually made as intended by this agreement, but Bartiett appears to hâve 
acted as attorney for the heirs at law of Peet, and in 1870 retained 
counsel for the estate of William H. Peet in Cherokee county, N. C., 
and on the 9th of November, 1870, petitioned the probate court for 
Cherokee county to be appointed administrator of the estate of Wil- 
liam H. Peet, producing and filing an instrument in writing signed by 
the heirs at law of William H. Peet, dated October 21, 1870, renounc- 
ing ail claims to administer on the estate of their intestate, and asking 
that William A. Bartiett be appointed administrator, and thereupon 
Bartiett was on the 9th of November, 1870, appointed by the probate 
court for Cherokee county administrator of the estate of William H. 
Peet. On the 30th of March, 1871, William A. Bartiett filed a pro- 
ceeding in the probate court of Cherokee county by himself , as admin- 
istrator of William H. Peet, against Edward J. Peet, George Saw- 
telle and wife, Sarah H. P. Sawtelle, Solomon Bixby and wife, Mary 
H. P. Bixby, as heirs at law of William H. Peet, deceased, for leave 
to sell the lands of the intestate to pay debts, and on proof of the non- 
residence of the parties défendant service by publication was ordered ; 
and, no answer or plea having been put in by the défendants, the pro- 
bate court for Cherokee county on June 5, 1871, made a decree in the 
cause permitting the administrator to sell the lands of Peet at public 
or private sale. 

Lyman W. Gilbert died in March, 1871, leaving a wife, and two mi- 
nor children, girls, one born October 27, 1861, and the other Decem- 
ber 25, 1862. No will bas been proven according to the laws of North 
Carolina, and therefore on Gilbert's death his interest in the lands 
descended to his two minor children. Gilbert's death took place about 
the time that Bartiett filed his pétition in the probate court for leave 
to sell the lands. The record does not disclose whether Gilbert's death 
was before or after the filing of the summons against the défendants, 
the heirs at law of Peet ; but it does disclose that the pétition for the 
sale of the lands, which sets out that the lands belonged wholly to Peet 
(in direct contradiction of the agreement with Gilbert of December 3, 
1867), was not filed until after the Ist of April, 1871, and therefore 
after Gilbert's death. 

Neither Gilbert nor any of his heirs at law were named as parties 
to thèse proceedings, nor was any service made upon any of them. 
They were ail nonresidents of North Carolina. The record does not 
disclose that any notice of thèse proceedings was ever brought home to 
the heirs at law of Gilbert, even if any such gênerai notice would hâve 
been effectuai to bind them. It does appear that in 1875 Mrs. Gilbert, 
the widow of Lyman W. Gilbert, had some correspondence both with 
Bartiett and with F. P. Axley, who was the attorney for and repre- 
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sented Bartiett in the proceedings in the probate court for leave to sell 
the lands. Thèse letters disclose no knowledge on the part of Mrs. 
Gilbert of any proceedings to sell the lands. 

On the contrary, although Bartiett in the pétition to sell the lands, 
filed by Axley for him in April, 1871, allèges that the lands belonged 
to Peet, without mentioning Gilbert's interest, yet in her letter of 
March 10, 1875, to Axley Mrs. Gilbert states to Axley that she is in- 
formed by Bartiett that Axley, as Bartlett's lawyer, is looking after 
the North Carolina lands belonging to Peet and Gilbert, and asks for 
information as to who held the mortgage on the land, and how much 
was due on it, and in her later letters of June 30 and August 4, 1875, 
to Mr. Bartiett she still harps upon the thème that she understood there 
was some immédiate and pressing claim on the lands, which must be 
paid or they would be sold. So far as the record discloses, nothing of 
the kind existed. The obligation given by Peet and Gilbert in July, 
1860, when they acquired the rights to the grants, was for $10,000 to 
be paid out of the first receipts from sales of the land. This obliga- 
tion did net mature until the lands were sold, unless befor.e that time 
some court of compétent jurisdiction should hâve construed this obli- 
gation as meaning that the lands must be sold within a reasonable time, 
and then hâve fixed that time and decreed that, unless the amount 
should be paid within that time, the lands should be sold to pay. Noth- 
ing of that kind had occurred. 

In March, 1869, one Andrew Colvard had commenced proceedings 
against Gilbert in the superior court of Cherokee county, and the ad- 
ministrator and heirs at law of Peet, on this same $10,000 instrument; 
but no service of thèse proceedings appears to hâve been ever made on 
Gilbert or his heirs at law, and on August 5, 1870, thèse proceedings 
were by order of court dismissed without reaching final decree. In 
August, 1872, M. G. King, as receiver to coUect this same obligation of 
$10,000, also commenced proceedings in the superior court for Chero- 
kee county against W. A. Bartiett, administrator of W. H. Peet, and 

Mrs. Gilbert, administrator of Lyman W. Gilbert; but no 

service was ever made on any heirs at law or représentative of Gilbert, 
nor any appearance entered in their behalf, and the last order made 
in this cause in the spring of 1875 omits ail mention of the Gilberts 
and appears to deal with Bartiett alone. The record discloses no no- 
tice to or knowledge by Mrs. Gilbert or her daughters of any of thèse 
proceedings, and shows only on her part in 1875 a belief that there 
was a pressing mortgage on the property, which appears not to hâve 
been the case. In April, 1879, J. J. Colvard, sheritï of Graham coun- 
ty, N. C., made a tax deed for $107.67 for a portion of thèse lands to 
J. E. Raht. Whether or not this tax deed was regular and valid does 
not appear to be material to the présent case. 

No sale was made by W. A. Bartiett as administrator of W. H. 
Peet under the order of the probate court made June 5, 1871, for 
many years. On December 31, 1881, he executed a deed of convey- 
ance to the lands in question to D. W. Belding and others. The con- 
sidération stated is $15,000. The deed purports to be made under au- 
thority of the order for sale made June 5, 1871, in the proceedings 
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against the heirs at law of Peet and of another order made July 22, 
1881, in the same proceeding confirming the sale and directing the con- 
veyance. The deed purports to convey a fuU estate in fee simple to 
the lands. They are not conveyed as a whole as one tract with a gên- 
erai boundary, but each tract covered by each separate grant is sep- 
arately described and conveyed. The record discloses no notice to the 
heirs at law of Gilbert of this deed: They were at its date still mi- 
nors. One arrived at her majority in 1882 and the other in 1883. In- 
asmuch as the purchasers under this deed by its terms purported to 
hâve acquired an absolute estate in fee simple to the lands, it consti- 
tuted under the law of North Carolina good color of title to the lands, 
sufficient, if followed by sufficient adverse possession, to ripen into a 
bar under the statute and constitute statutory title. As against the 
two Gilberts who were minors at the date of the deed, this adverse 
possession could begin to run after the time they attained their ma- 
jorities. The title to the lands, or such title as the purchasers took un- 
der the deed of December 31, 1881, with any further rights they may 
hâve acquired by any adverse occupation, passed by sundry mesne 
conveyances to the présent défendants on March 3, 1903. 

[1,2] In July, 1904, the présent plaintifïs commenced proceedings 
in the superior court for Cherokee county against the présent défend- 
ants for partition of the lands ; the pétition for partition averring that 
the plaintifïs as heirs at law of Lyman W. Gilbert were entitled to 
an undivided one-half interest in the lands. Thèse proceedings were 
by the défendants removed to the Circuit Court of the United States 
for the Western District of North Carolina, and the défendants ap- 
peared and answered, setting up as a défense the claim of sole seisin 
and the right to the exclusive title and possession of the lands. Under 
the statutes of North Carolina, the proceeding for a partition of lands 
is a proceeding at law. Under the équitable practice prevailing in the 
courts of the United States, a proceeding in partition is an équitable 
proceeding, administered under the rules applicable to a bill in cquity 
for partition. It was so recognized by the counsel for both sides, for 
in the three orders made in the cause after removal (one of which was 
made by consent) the cause is entitled as in equity. Although on its 
face the bill was one for partition, yet the défendants had not admitted 
the possession by plaintifïs of any interest in the lands, but had set 
up the claim of sole title and seisin, and on that défense or issue they 
were entitled to a trial at law. 

The Circuit Court of the United States on July 8, 1909, made an 
order that inasmuch as the title of the plaintifïs to the land sought to 
be partitioned was denied in the answer, which interposed the plea of 
sole seisin, the bill should be retained for 12 months, with liberty to 
the plaintifï in the meantime to proceed at law touching this alleged 
title to the lands in question, but, in case they should not proceed at 
law and to trial within the time mentioned, the bill should stand dis- 
missed unless further time was given by the court, but that no final 
hearing of the cause should be had until after the trial of the action 
at law and the final disposition of the same. Thereupon, on August 
19, 1909, the plaintifïs filed a complaint upon the law side of the court 
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against the défendants for the recovery of their one-half interest in 
the lands. To this complaint the défendants answered, denying any 
title in plaintiffs and claiming exclusive title and possession in them- 
selves, and also pleaded the statute of limitations by adverse posses- 
sion, and on the issues so joined the cause went to trial before the 
court and a jury on the law side of the court. 

On the trial below the presiding judge ruled that the défendants 
were entitled to a verdict, and therefore gave to the jury a peremptory 
instruction to find that the plaintiffs were not the owners of any inter- 
est in the lands in dispute. The question of adverse possession does 
not seem to hâve been considered, as from the record it appears that 
the trial judge took the view that the plaintiffs upon the whole case 
had established no paper title in themselves to any part of the land 
in dispute. It is on a writ of error to the judgment of the Circuit 
Court, based on this ruling, that the cause is now before this court. 

[3] The cause in the United States Circuit Court was originally a 
bill in equity for partition. In that case a défense or issue was set up 
involving, among others, one question which could only be determined 
in a court at law. The practice in a court of chancery in such cases 
has been, whilst retaining the cause for ultimate adjudication, to send 
the légal questions to a court of law for trial. It is not the referring 
of an issue of fact to a jury for the enlightenment or assistance of the 
conscience of the chancellor. In such case the verdict of the jury is 
advisory, but not binding upon the chancellor. It is the case of seud- 
ing to the law court for trial of a question which upon the demand 
of the party can only be tried and determined by or in a trial at law. 
We so construe the order of the Circuit Court of the 8th of July, 1909. 
The légal issue was ordered to be determined in a trial at law, and 
the bill was retained, so as, when that détermination was had, any oth- 
er équitable matter involved in the cause might be determined, upon 
the basis that the légal issue was to be held and treated as it should 
be determined in the trial at law. As, for instance, if in the présent 
case the trial at law resulted in favor of the plaintiffs, the court would 
then proceed with the cause in equity by decreeing the partition upon 
the basis of the plaintiff's interest as determined in the proceeding at 
law. 

[4] The interest of Gilbert would appear to hâve been settled as 
against the Peets by the deed of May 1, 1866, and the succeeding ac- 
knowledgments. Taking together the deed of May 1, 1866, the agree- 
ment between Bartlett (the attorney of the heirs at law of Peet) and 
Gilbert of December 3, 1867, the information given by Bartlett to Mrs. 
Gilbert, the testimony of Axley, and the silence and acquiescence of 
the heirs at law of Peet, there can be no doubt but that it was entirely 
understood and admitted by the heirs at 1-aw of Peet that Gilbert had 
a one-half undivided interest in the lands ; the heirs at law of Peet 
having the other undivided moiety. The deed of May 1, 1866, was 
sufficient under its terms to convey a légal title to Gilbert to this one- 
half. It was at the most voidable under the statute (Rev. Code N. C. 
c. 46, § 61), not void, and in any event on the record was sufficient to 
advise any intending purchaser of Gilbert's interest. The proceedings 
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in the court of probate for Cherokee county are the only proceedings 
under which, subséquent to 1866, it can be claimed there was any di- 
vesting of the interest held by the Gilberts. To those proceedings the. 
Gilberts were in no wise ever made parties, and they are consequently 
not bound by them. 

[5] At most, under the North Carolina statute they would operate 
to seil only the interest of Peet in the lands, and his interest was but 
one moiety. The deed of conveyance of the 31st of December, 1881, 
by its express terms, was based upon the proceedings in the probate 
court, and could hâve at that date no greater force in disposing of Gil- 
bert's interest than those proceedings themselves. Upon the record 
the court is of the opinion that the Gilberts are shown to hâve had title 
to a one-half interest in the lands in dispute on the 31st of Decem- 
ber, 1881, and that there is no évidence of any transfer from them by 
any contractual act of their own, or by the judgment of any court of 
compétent jurisdiction of that interest. 

[6, 7] The deed of 31st of December, 1881, did, however, purport 
to convey the lands in fee simple, and by its terms could constitute 
good color of title for an ensuing adverse possession. The youngest 
of the heirs at law of Gilbert attained her majority in 188i From the 
date she attained her majority the statute of limitations could begin 
to run, and the period of adverse occupation could begin to be com- 
puted. To whatever portion of the lands the défendants can show 
adverse occupation under the color of title given by the deed of De- 
cember 31, 1881, for the statutory period, the title of the Gilberts 
would be divested, and the défendants would be entitled to recover. 
This dépends upon a question of fact under the issues in the pleadings, 
and should be submitted to a jury. The court below erred in holding 
that .upon the whole cause the plaintiffs had not shown title to any part 
of the lands, and in not submitting the issues of adverse possession to 
a jury, so far as the plaintiffs, heirs at law of Gilbert, are concerned. 

[8] The heirs at law of William H. Peet stand in différent case. 
William A. Bartlett was the administrator of the estate of their ances- 
tor. They were ail of fuU âge in 1871, when the proceedings to sell 
the lands of their ancestor were instituted in the probate court for 
Cherokee county. Bartlett was also their agent and attorney. Axley 
was retained by Bartlett as their attorney. The $15,000 received by 
Bartlett in 1881 as the proceeds of sales of the lands was received and 
paid out and accounted for by him as the administrator of Peet. They 
must be presumed to bave been advised of their own affairs, and to 
bave known that this $15,000 was received and disbursed as part of 
the estate to which they were entitled, and of the balance which re- 
mained, and which presumptively the administrator paid over to them. 
Under thèse circumstances they are now estopped to deny the sale of 
1881, or to treat the deed there given as invalid. 

The judgment is accordingly reversed, and the cause remanded to 
the District Court of the United States for the Western District of 
North Carolina for a new trial in accordance with this opinion. 

Reversed. 
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GILBERT et al. v. HOPKINS. 

(Circuit Court of Appeals, Fourth Circuit. March 11, 1913.) 

No. 1,134. 

In Errer to the District Court of tlie United States for the Western District 
of North Carollna, at AslievlUe; James B. Boyd, Judge. 

Action at law by A. Louisa M. Gilliert and Ida Isabella K. Gilbert, lielrs 
at law of Lyman W. Gilbert, deceased, Mary H. P. Lowe and lier husbaud, 
Edward Lowe, William E. Bixby, Joslali P. Blxby, Maria S. Hopkins, Fred- 
erick G. Sawtelle, Franklin J. Sawtelle, and William E. Sawtelle, helrs at 
law of W. H. Peet, deceased, against W. E. Hopkins. Judgment for défend- 
ant, and plaIntifCs bring error. Reversed. 

James H. Merrlmon, of Asheville, N. C, and Marshall W. Bell, of Murphy, 
N. C. (Thomas S. Rollins and Jolin S. Adams, botli of Asheville, N. C, on the 
briefs), for plalntififs in error. 

C. B. Matthews, of Cincinnati, Ohio, and Théodore F. Davidson and Bourne, 
Parker & Morrison, ail of Asheville, N. C. (W. B. Councill, of Hickory, N. C, 
and F. A. Sondley, of Asheville, N. C, on the briefs), for défendant iu error. 

Before GOFF, Circuit Judge, and DAÏTON and SMITH, District Judges. 

PER CURIAM. This cause was argued together wlth No. 1,098, Gilbert 
et al. V. Hopkins et al., 204 Fed. 196, as restlng upon the same facts, and as 
determlned by the same conclusions of law. It foUows that the opinion flled 
in that case niust be taken also as flled in this, and the judgment below in 
this cause must be reversed, and the cause remanded to the District Court 
of the United States for the Western District of North Carollna for a new 
trial, in aceordance wlth such opinion. 

Reversed. 



AMPJIICAN STEEL FOUNDRIES v. LAZEAR et al. 

(Circuit Court of Appeals, Third Circuit. February 13, 1913.) 

No. 1,662. 

1. Corporations (§ 156*) — Peefbrred Stockholders— Action to Recover 

DiVIDENDS. 

A holder of preferred stock in a corporation, entitled under the charter 
and terms of bis certiflcate to receive dividends at the rate of 6 per cent, 
per aununi "when and as declared," cannot maintaln an action iu as- 
sumpslt against the corporation to recover dividends, when noue hâve 
been declared by the dlrectors; his remedy, in case the dlrectors hâve 
wrongfully refused to déclare dividends, being in equity. 

[Ed. Note.—For other cases, see Corporations, Cent. Dig. §§ 581-583, 
593-603; Dec. Dig. § 156.*] 

2. Corporations (§ 156*) — Pheiterred Stockholders — Action to Recover 

Dividends. 

A statenient of claim in an action at law by a preferred stockholder 
against the corporation to recover dividends, which did not show that 
a'.iy dividends had been declared on such stock that were unpaid, but 
did show that by the action of the stockholders, includlng the holders 
of more tlian 90 per cent, of the preferred stock, a plan for réduction of 
the capital stock and the conversion of the preferred into coumion stock 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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had been adopted, and tliat most of such stock liad been so converted 
thereunder, held not to state a cause of action. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 581-583, 
593-603; Dec. Dig. § 156.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; James S. Young, Judge. 

Action at law by Thomas C. Lazear and Jesse T. Lazear, executors 
of the will of Alice C. Lazear, deceased, against the American Steel 
Foundries. Judgment for plaintifïs, and défendant brings error. Re- 
versed. 

Pam & Hurd, of Chicago, II!., and Reed, Smith, Shaw & Beal, of 
Pittsburgh, Pa. (Max Pam, of Chicago, 111., of counsel), for plaintiff in 
error. 

H. V. Blaxter, of Pittsburgh, Pa. (Lazear & Blaxter, of Pittsburgh, 
Pa., of counsel), for défendants in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. The défendants in error, citizens of the 
state of Pennsylvania (hereinafter called the plaintiflfs), brought an 
action of assumpsit in the court below against the plaintiff in error, 
a corporation of the state of New Jersey (hereinafter called the de- 
fendant), to recover the sum of $4,029, the aggregate of certain cumu- 
lative dividends which they claimed vvere due and payable to them as 
the holders of 102 shares of the preferred stock of the défendant cor- 
poration. 

Défendant demurred to the plaintiffs' statement of claim, on the 
gênerai ground that the facts averred therein were not sufiScient to 
support an action of assumpsit. On August 2, 1911, the court over- 
ruled the demurrer of défendant, and directed that an order be pre- 
sented for judgment for the plaintiffs for the amount of the claim, 
with interest. On the same day, August 2, 1911, there is the following 
entry by the clerk: 

"In pursuance of said opinion, judgment is hereby entered in favor of the 
plaintiffs, * » * and against tlie défendants * * * in ttie sum of $4,- 
029.00," with interest from varions dates, maliing an aggregate of $4,398.61. 

Afterwards, the record shows an entry of the following order made 
by the court : 

"And now, September 27, 1911, the clerk having inadvertently entered judg- 
ment wlthout an order so to do, the same is hereby strlcken off. Per Curiam." 

On February 9, 1912, it appears from the record that an affidavit 
of défense was presented in open court and leave therefor allowed to 
file the same "for the information of the court." On March 7, 1912, 
the court filed an opinion, stating : 

"This cause cornes before us now upon the motion and présentation of an 
order for judgment, the court having heretofore overruled the defendant's 
demurrer in an opinion flled in the cause August 2, 1911. Upon présenta- 
tion of this motion for judgment, défendant has presented to the court an 

*For other cases see same topic & S mumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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îiffidavit of défense, and has asked the court to permit It to be filed, claim- 
iiiK that it présents a défense to the plaintiffs' action upon the merlts. We 
hâve carefuUy cousldered the affidavit of défense, in order to détermine 
whether or not défendant has presented a défense upon the merits." 

After discussing at length the various allégations of the affidavit, the 
court decided that there was no merit in the grounds of défense set 
forth and that "judgment will therefore be entered for plaintiffs for 
the whole amount of their claim against the défendant," and the clerk 
was thereupon ordered and directed to enter judgment accordingl3^ 
Pursuant to said order, such judgment was entered, and upon the same 
day the following order was made by the court: 

"And now, to wlt, March 7, 1912, the motion of défendant for leave to file 
the affidavit presented as an affidavit of défense to the action, is refused." 

On this peculiar state of the rcord, the writ of error is sued out to 
the judgment entered by the court, after its refusai to grant the mo- 
tion of défendant for leave to file the affidavit presented as a défense 
to the action. The affidavit was, however, as we hâve seen, filed for 
the information of the court, and was by the court discussed and con- 
sidered as to its sufficiency, and because of its insufficiency the judg- 
ment of March 7, 1912, was entered. Counsel on both sides seem to 
hâve been in doubt as to whether this was a final judgment on the de- 
murrer, or a judgment for want of a sufficient affidavit of défense, and 
accordingly hâve argued it in its dual aspect. At ail events, it seems 
certain that the court would hâve declined to enter judgment on the 
demurrer if the affidavit filed for its information had in its opinion 
presented a légal défense to the action. In the following brief state- 
ment of the case, we may refer, therefore, as the court below did, to 
the facts presented by the affidavit of défense supplementary to those 
alleged in the statement of claim. 

In 1897, the business and financial condition of the défendant cor- 
poration was such as to make it expédient in the interest of its stock- 
holders that a readjustment of its outstanding stock be had. On No- 
vember 7, 1907, at a directors' meeting, committees were appointed for 
devising a plan for such readjustment. Subséquent meetings of the di- 
rectors were held for considération of this business, resulting in a call 
for a spécial meeting of the stockholders for February 8, 1908, to con- 
sider and take action on the subject. Notices of such spécial meeting, 
with a statement of the proposed plan of readjustment, were sent to 
the addresses of the stockholders of record, including the plaintiffs, 
who, it appears, received such notice and plan of readjustment. The 
spécial meeting of stockholders called for February 8, 1908, was ad- 
journed to March 14, 1908, and subséquent meetings and adjournments 
were had between that date and June 12, 1908. Some eight in number 
were held, as to ail of which due notices were addressed to the stock- 
holders, including the plaintiffs. At the meeting of stockholders, of 
June 12, 1908, the plan for readjustment of the capital stock of de- 
fendant was approved and declared effective by the affirmative vote 
of about 90 per cent, of ail the outstanding stock, and notice of such 
action was sent to each of the stockholders, including the plaintiffs, and 
was received by them. Ail thèse matters and proceedings are set forth 



AMERICAN STEEL FOUNDBIES V. LAZEAB 207 

in the minutes of the various meetings, and appear as exhibits attachée! 
to the affidavit of défense. 

It is further averred in the affidavit that, notwithstanding plaintiffs 
had notice of the proceedings for the readjustment of the capital stock 
of the défendant corporation, and had copies of ail the reports and 
proceedings relating thereto, with notice of each successive adjourn- 
ment, yet at no time and in no way did the plaintiffs oppose or dissent 
from the action of the directors and stockholders of the défendant. 
No objection was made or protest submitted by plaintiffs, either in 
writing to the officers or directors of the company, or at any of the 
meetings of the stockholders, but, on the contrary, Thomas C. Lazear, 
one of the plaintiffs, vi'ho is the owner of the 102 shares of the pre- 
ferred stock in question as life tenant under the terms of the will of 
Alice C. Lazear, actively participated in the readjustment of the cap- 
ital stock of the défendant, and accepted the benefits thereof, as the 
owner of 71 other shares of the same preferred stock, of which he 
made deposit in accordance with the terms and provisions of the plan 
for readjustment, and received and accepted the new common stock 
and the new debentures of the plaintiff in error, as well as the cash 
dividend distributed thereon. The affidavit then states that, after the 
lapse of 17 days following the action of the stockholders in approving 
the plan, and no objection having been made, the company, on June 
29, 1908, complied with the law of New Jersey, by filing with the Sec- 
retary of State of that state its certificate of change in and réduction 
of its capital stock, and ail its proceedings in relation thereto. A no- 
tice to the eft'ect that the Guaranty Trust Company of New York was 
prepared to carry into effect the readjustment so adopted and approved 
by the stockholders, was, under date of July 11, 1908, sent to each of 
the stockholders, including the plaintiffs, and was received by them. 
Subsequently, the preferred and common stock of défendant, thereto- 
fore outstanding and listed upon the New York Stock Exchange, were 
stricken from the list and the new common stock issued by défendant 
under said plan was substituted therefor upon the said Exchange. The 
affidavit then states that, notwithstanding the premises, plaintiffs at 
no time presented any protest or objection to the New York Stock Ex- 
change, or to the défendant, or to any body else, or instituted any suit 
or proceeding to prevent the listing of the new stock by the défendant. 
It is further stated that out of the total of 172,400 shares of old pre- 
ferred stock, ail but 978 shares had assented to and been converted into 
the new stock. In other words, the holders of 99.66 per cent, of the 
old preferred stock participated in and accepted the readjustment pro- 
posed and adopted. 

Upon the facts set forth in the affidavit of défense, the défendant 
contends : 

(1) That the readjustment and conversion of the capital stock of 
défendant was in ail respects légal and binding upon the plaintift's and 
ail other of its stockholders, because it received the necessary and 
requisite assent of the stockholders of the company, as required by the 
laws of the state of New Jersey, which are controlling in the premises. 

(2) That such readjustment and conversion are complète and bind- 
ing upon plaintiffs, because of their actual and active assent thereto 
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and participation therein, their conduct in the preniises constituting 
in law an assent to the conversion of their preferred stock. 

(3) That their conduct in the premises was such as to constitute in 
law an estoppel in pais. 

Défendant therefore contends that it may avail itself of the équita- 
ble défense of estoppel allowable under the Pennsylvania practice, 
arising from a situation in which it appears that Thomas C. Lazear, 
who has a présent vested life estate in the 102 shares of preferred 
stock, the subject of the présent controversy, as the owner of 71 other 
shares of the same preferred stock participated in ail the meetings and 
proceedings of stockholders had for the purpose of bringing about and 
putting in opération the said readjustment and plan for reducing the 
stock of the défendant corporation, and specifically assented thereto 
by the surrender of bis said 71 shares of preferred stock, and receiving 
with the other stockholders the debentures, stock, and cash offered by 
the défendant in exchange for the same. 

It is further contended that it is inéquitable for the plaintifï to claim 
payment of ail the undeclared and cumidative dividends on bis pre- 
ferred stock, witbheld by him from surrender, out of a fund that was 
only rendered adéquate for such payment in full, by reason of the 
surrender of their stock by other preferred stockholders. 

Tho'ugh judgment was entered by the court below, after discussing 
and pâssing upon ail the défenses set forth in the affidavit of défense, 
we are constrained to regard that judgment as having been entered in 
the discrétion of the court below on the demurrer. We therefore turn 
to the essential averments of the statement of claim demurred to, to 
wit, that the plaintiffs are the holders of 102 shares of the preferred 
stock of défendant company, for which certificates were duly issued to 
them by the company ; that the contract set forth in said certificates 
entitled the plaintiffs to receive quarterly dividends on said stock, at 
the rate of 6 per centum per annum, and that in case such dividends 
should not be declared, the same were made cumulative. The plain- 
tiffs received such dividends on their preferred stock until August 15, 
1904, but since that date, no other dividends or payments on account of 
said stock had been received, défendant having suspended payment on 
ail dividends from that date for a period of more than five years. 

It is then averred that défendant has resumed the payment of div- 
idends, but since this resumption has not paid and has refused to pay 
the plaintiffs anything on account of the dividends due them on their 
said preferred stock and paid ail dividends declared by it only to the 
common or unpreferred stockholders, to the exclusion of ail preferred 
stockholders. The statement of claim then states : That in the year 
1908, four years after the suspension of the dividends as aforesaid, 
the plan of readjustment and réduction of stock was proposed and 
carried into effect by the assent of nearly ail the stockholders, as set 
out in the affidavit of défense, as above referred to. That under this 
plan, about 90 per cent, of the preferred stockholders surrendered their 
stock and accepted certain debentures, cash and common stock in lieu 
thereof. That plaintiffs and other holders of the preferred stock de- 
clined to assent to said plan, and plaintiffs still hold their 102 shares 
of the preferred stock "and insist on the payment of the dividends due 
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thereon in accordance with the terms of the contract contained in their 
said certificates," which certificates are appended as an exhibit and 
made a part of the statement of claim. That "in the month of April, 
1910, défendant set apart a dividend fund, derived from the net earn- 
ings of its business, amounting to $214,800, and declared a dividend 
of 114 per cent, on each share of said new or unpreferred stock above 
mentioned, payable to the holders thereof on tlae 15th day of May, 
1910, and to whom it paid the same" (italics our own). The same 
averment is made as to what was done by défendant in the month of 
July, 1910, in the month of October, 1910, and in the month of Jan- 
uary, 1911. The statement then avers as foUows: 

"Of the above dividend funds so set apart as aforesaid, amounting in the 
aggregate to 9Î859,200, plaintifEs and the other holders of the said preferred 
stock who had not surrendered the same In exehange for said new or un- 
preferred stock, but still retained the same, were then entitled to recelve the 
full amount of uupaid dividends due tliereon, including the dividends which 
had accumulated during the said period of suspension, and the amount 
wliich plaintiffs were entitled to receive thereof was not less than $4,029, 
being in the proportion of 102 shares of preferred stock held by plaintiff, to 
17,224 held by ail the holders of said stock and still outstanding." 

[1] Upon thèse averments of the statement of claim, the plaintiffs' 
case must on the demurrer thereto stand or f ail. Plaintifïs' contention 
is that, under the contract, evidenced by the certificates of stock, the 
plaintiffs were entitled to receive from the défendant company accumu- 
lated dividends of 6 per cent., when the company, through its board 
of directors, set apart funds constituting profits. 

It is hardly correct to speak of the certificate of stock as the con- 
tract between the shareholder and the corporation, upon which this 
suit is brought. Such a certificate establishes the status of the share- 
holder as one of the owners and constituent members of the corpora- 
tion, on the basis of which a contractual relation between the share- 
holder and the corporation and the shareholders inter sese may in cer- 
tain respects be created. Certain obligations on the part of the corpora- 
tion to the whole class of stockholders represented by such certificates 
may be, and as in the case of preferred stockholders are, defined there- 
in. In gênerai, such obligations — as the obligations to pay preferred 
dividends, and to make the same cumulative — are obligations incurred 
to the whole class of preferred shareholders under the authority of 
its charter. 

Referring to the copy of the certificate held by the plaintifïs, an- 
nexed to the statement of claim, we find that, after setting forth the 
fact that the plaintifïs are the owners of 100 non-assessable shares of 
the capital stock of the défendant company, the certificate makes the 
following statement as to the rights of such owners : 

"The holders of preferred stock shall be entitled to receive, wTien and as 
declared, from the surplus or net profits of the compaijy, yearly dividends at 
the rate of 6% per annum, and no more, payable quarterly on dates to be 
flxed by the by-laws. The dividends on the preferred stock shall be cumula- 
tive, and shall be payable before any dividend on the common stock shall 
be paid or set apart." 

This statement in nowise diflfers from that usually made in certifi- 
cates of preferred stock, and it seems too clear for argument that such 
204 F.— 14 
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statement créâtes no right in the plaintiffs to claim in this suit the pay- 
nient of undeclared dividends. 

The plaintiffs hâve brought an action of assumpsit, which must be 
maintained, if at ail, on the ground that the sum claimed has been 
declared as a dividend on the preferred stock held by plaintiffs, and 
that therefore a promise by the défendant to pay the same is implied, 
Upon such implied promise, the suit is alone maintainable. Such im- 
plication of a promise arises from the déclaration by the défendant 
Company of a dividend on the preferred stock, not upon any alleged 
duty of the corporation or its officers to déclare such dividend. What 
it or its officers ought to do, in this respect, pertains to the interior ad- 
ministration of the corporate functions, and belongs to the category 
of those corporate rights and duties which are justiciable only under 
the authority of the législation of the state by which the corporation 
was created. For neglect or refusai by the officers of the corporation 
to perform a corporate function, as to the déclaration of the dividend, 
or as to the distribution of funds asserted to be legally or equitably 
applicable to dividends, relief must be sought by an appropriate suit 
in equity, in which the chancellor may, while avoiding interférence with 
the exercise ot a due discrétion by corporate officers, yet enforce the 
performance of a légal corporate duty. No individual debt, however, 
from the corporation to the stockholder is created until the dividend 
is declared. It is hardly necessary to cite authority for thèse proposi- 
tions. Those cited by the plaintiff in error, however, are hère referred 
to: 2 Cook on Corporations, § 542; 1 Morawetz on Private Corpora- 
tions, § 276; Wheeler v. Northwestern Sleigh Co. (C. C.) 39 Fed. 347, 
349; Knapp v. S. Jarvis Adams Co., 135 Fed. 1009, 1011, 70 C. C. A. 
536. 

[2] There is no averment in the plaintiffs' statement of claim, that 
the défendant had either earnings or surplus applicable to the payment 
of dividends on plaintiffs' preferred stock, nor is there any averment 
in the statement of claim that any dividends upon the preferred stock 
held by plaintiffs had been declared or paid by the défendant. It is 
merely averred that payment of dividends was resumed by défendant 
on May 15, 1910, but it is nowhere averred that payment of dividends 
upon the preferred stock of défendant was resumed at that or at any 
other time. On the contrary, it appears by the statement of claim that 
a plan for the réduction of capital stock of défendant and for the con- 
version of its preferred stock into common or unpreferred stock was 
submitted to ail the stockholders, including the plaintiffs, and that such 
proposai was adopted by the holders of 90 per cent, of the preferred 
stock, and it is specifically averred in the statement of claim that the 
dividends were declared by the défendant on this common stock, and 
were payable to the holders thereof. 

A careful reading of plaintiffs' statement of claim compels us to 
the conclusion that' the averments therein contained do not constitute 
a cause of action. The demurrer thereto should hâve been sustained, 
and the judgment of the court below is therefore reversed, with in- 
structions to the court below to enter judgment upon the demurrer in 
favor of the défendant 
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METCALF V. HANOVEK STAB MILLING CO.f 

(Circuit Court of Appeals, Flfth Circuit. April 8, 1913.) 

No. 2,4Î6. 

L Tbade-Marks and Teade-Names (f 68*) — TJnlawful Compétition — In- 

ÏBINGEMENT — PBIOB USE. 

Infringement of a trade-mark Is inseparably involved in a suit for un- 
lawful compétition; the rlght to protection agalnst the latter depending 
on first and exclusive use. 

[Ed. Note. — F'or other cases, see Trade-Marks and Trade-Names, Cent. 
DIg. § 79 ; Dec. Dig. § 68.*] 

2. Tbade-Mabks and Trade-Names (§§ 53, 68*) — "Infbingement" — "TJnfaib 

Compétition" — What Constitutes. 

"Infringement" of a trade-mark is the wrongful copylng of a mark and 
sendlng forth thereunder an article well calculated to be taken for one 
already established in the trade, being regarded In the law as analogous 
to a trespass ; while "unfair compétition" eonsists in placing on the es- 
tablished trade of another an article or commodity dressed so as to be 
very like the other, and palming ofC the imitation as the original. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i§ 61, 79 ; Dec. Dlg. §§ 53, 68.» 

For other définitions, see Words and Phrases, vol. 4, pp. 3590-3594; 
vol. 8, p. 7174.] 

3. Teade-Mabks and Tbade-Names (§ 81*) — Protection — Reqdisites. 

Right to protection of a trade-mark primarily dépends on flrst inven- 
tion or prior adoption and original exclusive use; thls entltling the ap- 
proprlator to common-law protection against similar and deceptive dress- 
ing coupled wlth fraudulent misrepresentation. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 91 ; Dec. Dig. § 81.*] 

4. Tbade-Marks and Trade-Names (§ 81*) — Unfair Compétition. 

To invoke the jurlsdiction of equity to prevent infringement and un- 
fair compétition in the use of a trade-mark by another, It Is incumbent 
upon complainant to show that he bas a property right in the mark or 
thing whlch indicates the ownership or origin of the article, and that 
Its use bas been fraudulently invaded by the défendant, whlch property 
right is acquired chiefly by prior adoption and exclusive use of the mark 
or symbol relied on to distinguish complainant's proprietorship. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 91; Dec. Dlg. § 81.* 

TJnfair compétition in use of trade-mark or trade-name, see notes to 
Seheuer v. Muller, 20 C. C. A. 165; Lare v. Harper & Bros., 30 C. C. 
A. 376.] 

6. Tkade-Mabks and Tbade-Names (§ 93*) — Unlavcfui. Compétition. 

In a suit for infringement of complainant's "Tea Rose" trade-mark on 
flour and for unlawful compétition, évidence held to require a flndlng 
that complainant was not the orlglnator or flrst appropriator of such 
name and mark as applied to flour, but that both défendant and an- 
other mllllng concern had used the mark and name in that connection 
long prior to complainant's adoption thereof, and that it was therefore 
not entitled to relief. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 104-106; Dec. Dig. § 93.*] 

*Far other cases eee same topic & i numbkb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
t Rehearing denied June 2, 1913. 
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6. Trade-Marks and Trade-Nambs (§ 32*) — Abandonment — Evidence. 

Abandonment of a trade-inark will not be found, unless supported by 
proof of a clear Intention of tlie owuer to entirely discontinue its use. 

[Ed. Note. — For other cases, see Trade-Marks and Ïrade-Names, Cent. 
Dig. § 36; Dec. Dig. § 32.*] 

Appeal from the District Court of the United States for the Mid- 
dle District of Alabama; Thomas G. Jones, Judge. 

Suit by the Hanover Star Mihing Company against D. D. Metcalf. 
From a decree granting a tempo rary injunction, défendant appeals. 
Reversed and remanded, with directions to dismiss. 

Edward Everett Longan, of St. Louis, Mo., J. Fred Gilster, of Ches- 
ter, 111., Lane & Lane, and C. F. Winkler, for appellant. 

Clarkson & Morrisette, of Tuscaloosa, Ala., and London & Fitts, of 
Birmingham, Ala., for appellee. 

Before FARDEE and SHEEBY, Circuit Judges, and SHEPPARD, 
District Judge. 

SHEPPARD, District Judge. This is an appeal from the District 
Court of the Middle District of Alabama from an order allowing a 
temporary injunction against the plaintifï in error, hereafter designated 
défendant, by the Hanover Star Milling Company, a corporation of 
Germantown, 111., hereafter referred to as plaintiff, for infringement 
and unfair compétition under plaintiff's alleged trade-mark "Tea 
Rose." 

The bill, in so far as it is necessary to consider to détermine the 
merits of the controversy, charges substantially : That the plaintiff, 
Hanover Star Milling Company, for 27 years had been engaged at 
Germantown, 111., in the manufacture of a popular grade of flour 
called "Tea Rose." That for 12 years this flour had been upon the 
market in Alabama in sacks or bags under the distinctive label or sten- 
cil brand similar to the following eut ; 



Hanover Star 
Milling Co. 

[Design] 

TEA ROSE 

Spécial l'atent 
Flour 

Germantown, III. 

TEA ROSE. 



[Design of green rose with yellow leaves, design 
tiirned to rlglit, and conslsts of one large rose, a 
half-open rose and small bud, etc.] 



That by maintaining a high grade of flour under this brand, and by 
extensive advertising, plaintiff enjoyed a lucrative trade in its Tea 
Rose flour, and by reason of the réputation of the Tea Rose was 
enabled to sell to the trade in Alabama, Georgia, and Florida large 
quantifies of other flour of its manufacture. That défendant, Met- 
calf, had invaded its territory in Alabama, and was oft'ering and selling 
in Butler county, Ala., a product of the Steeleville Milling Company, 

•For other cases see same topic & § numbee in Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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located at Steeleville, 111., a flour différent from that made and sold 
by plaintiff in packag-es substantially identical with those ,used by plain- 
tiff in marketing its Tea Rose flour, the similarity of brand and stencil 
picture being shown by appropriate exhibits to the bill, which disclose 
such an imitation or dressing of the package as might well mislead 
the trade of the Hanover Star MilHng Company's product, named 
"Tea Rose." That Metcalf by the use of such wrappings, and by his 
misrepresentations that the Steeleville article is the original Tea Rose 
flour, constitutes unfair compétition against plaintiff.' Wherefore 
plaintiff seeks relief in equity. 

Défendant, Metcalf, answered the bill, and denied specifically : The 
allégations of déception and misrepresentations in connection with the 
sale in Butler county, Ala., of the Steeleville article of flour called 
"Tea Rose." That he had sold and delivered as a merchant in busi- 
ness at Greenville, Ala., 40 barrels of the manufacture of the Steele- 
ville Milling Company at Greenville, Ala., in packages stamped as 
hère shown : 



steeleville 
RoLLER Mills 

[Design] 

TEA ROSE 

Guaranteed by 

Steeleville Milling Co. 

under Food & Drugs Aot, 

June 30, 1906. Sériai No. 15304. 

Steeleville Milling Co. 
Steeleville, Ills. 

24 Lbs. TEA ROSE Flour 

Remis, St. Louis. 



[Design of yellow rose with green leaves, 
tlie design turned to the left, and consists 
of one large rose, a half-open rose, and a 
small bud, etc.] 



That it was net represented as the Hanover Star Milling Company's 
flour, and that no deceit was practiced in the sale thereof. Further 
answering, défendant denied that plaintiff was the first to appropriate 
the name "Tea Rose" in the manufacture of flour; that the name 
"Tea Rose" had been appropriated as a brand of flour by the firm of 
Allen & Wheeler, of Troy, Ohio, long before plaintiff's use, and as 
early as 1872 ; that the Steeleville Milling Company bas used the Tea 
Rose brand on flour for more than 16 years, and that for 6 years prior 
to plaintiff's suit the Steeleville Milling Company had been selling, with 
plaintiff's knowledge, to the trade in portions o'f Mississippi and parts 
of Alabama, flour in packages stamped with the eut above indicated. 

The cause was submitted on bill, answer, and exhibits; and there- 
upon a temporary restraining order was granted, from which défend- 
ant prosecuted his appeal to this court on several grounds of error, 
\vhich may be considered for the purpose of this review in one as- 
signment — that the court erred in not denying the preliminary injunc- 
tion, on the ground that the plaintiff was not the owner of the trade- 
mark "Tea Rose," and that. défendant had not engaged in unfair com- 
pétition. 
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[1j 2] The question mainly presented is unfair compétition, but in 
the light of the authorities infringement is inseparably involved, and 
the right to protection against the latter dépends upon the antécédent 
fact of first and exchisive use. Infringement is the wrongful copying 
and sending forth of an article well calculated to be taken for one al- 
ready estabhshed in trade, and is regarded in the law as analogous to 
a trespass. Unfair compétition consists in placing on the established 
trade of another an article or commodity dressed so as to be very like 
the other and "palming ofï" the imitation as the original. 

[3] This leads us necessarily to ascertain what constitutes one's 
right in a trade-mark which the law undertakes to protect. Primarily, 
first invention, use, or adoption assures to the originator or owner pro- 
tection from infringement. Prior adoption and original exclusive use 
entjtles the first appropriator to the common-lavv protection against 
similar and deceptive dressing coupled with fraudulent misrepresenta- 
tion. Lawrence Mfe. Co. v. Tennessee Mfg. Co., 138 U. S. 537, 11 
Sup. Ct. 396, 34 L. Ed. 997; Hopkins, Trade-Marks (2d Ed.) § 30. 

It does not comport with the purpose of the law to put any bar- 
riers in the way of commercial intercourse or to interfère with fair 
compétition. It is to the best interests of society that commerce be 
left to the adjustment of the law of supply and demand. There are, 
however, exclusive property rights in trade-marks and names which 
may hâve been adopted by one to indicate his ownership, which are 
recognized and protected by the common law, to the extent that an- 
other will not be allowed to appropriate the name, mark, or symbol to 
enable the imitator to palm ofï on the established trade of the orig- 
inator a différent article or commodity, though it might be in every 
respect equal in quality to the original mark or brand. Such imposi- 
tion constitutes what is technically termed unfair compétition, which 
the law undertakes to prevent. Trade-Mark Cases, 100 U. S. 82, 25 
L. Ed. 550. 

[4] To invoke the jurisdiction of a court of equity to prevent in- 
fringement and unfair compétition by the use of a similar trade-mark 
by another, it is incumbent upon the complainant to show that he has 
a property right in the mark or thing which indicates the ownership, 
or origin, of the article, and that its use has been f raudulentlv invaded 
by another. Columbia Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 
151, 37 L. Ed. 1144; Epperson & Co. v. Blumenthal, 149 Ala. 125, 42 
South. 863, 13 Ann. Cas. 832. The property right in a trade-mark is 
acquired chiefly, as we shall see, by prior adoption and exclusive use 
of the mark or symbol relied upon to distinguish the proprietor's own- 
ership. The exclusive right to the use of a trade-mark rests, not so 
much on priority of invention, but upon such use as to indicate the 
origin of the plaintiff 's goods, and must_ be early and separate enough 
for that purpose. Where long use is clearly shown, the mère fact that 
the owner has permitted the limited use by another, if such use was 
not calculated to mislead, will not defeat the owner's right to protec- 
tion. 

[5] On the question of first appropriation and exclusive use, which 
we hâve seen are the indicia of plaintiff's_title, let us advert briefly to 
the bill and the évidence in support of its allégations on this point. 
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The bill avers that the plaintifE for 27 years had given the name "Tea 
Rose" to a flour manufactured by it; but nowhere does it state defi- 
nitely the time of its first use, or when it was adopted as a mark of 
distinction, or when its exdusive use began, except the gênerai alléga- 
tion that plaintiff had marketed flour in Alabama for 12 years under 
the distinctive wrappings indicated in the eut, in which Tea Rose oc- 
curs in the ellipse after the name of the manufacturer. It is shown 
by several dépositions in support of the_bill that plaintiff had estab- 
lished quite an extensive trade in the particular brand of flour in Ala- 
bama and parts of Georgia, Florida, and Mississippi, over a period of 
f rom five to seven years ; that it had encountered no compétition in 
this territory from défendant until about two years ago it discovered 
a small shipment of defendant's brand at Tupelo, Miss., and later a 
shipment at West Point, Miss., to the time in February, 1912, when it 
is alleged Metcalf received the car load at Greenville, Ala., which pre- 
cipitated the présent litigation. Opposed to this array of fact by the 
plaintiff, the defendant's showing is that in 1899 to 1903, inclusive, 
it sold at divers points in Alabama and Mississippi car load lots of its 
Tea Rose flour under the distinctive wrappings indicated by the Steele- 
ville Milling Company's eut, and that for 16 years flour bearing the 
identical trade-mark exemplified in defendant's eut had been sold by 
défendant in car lots in the states of Illinois, Tennessee, Louisiana, 
Mississippi, and Arkansas, including one lot in Alabama as long ago 
as 1899. It is further shown by defendant's exhibits that the Tea Rose 
label was first used as a trade-mark and stamped on flour manufac- 
tured by Allen & Wheeler, of Troy, Ohio, as early as 1872, and had 
been continuously used by said firm and its successors up to the time 
of this suit. It also was shown by the records of a bag factory of 
H. & L. Bag Company of St. Louis, which makes bags for both plain- 
tiff and défendant, that the orders of the Steeleville Milling Company 
for sacks labeled with the print containing Tea Rose mark identical 
with that appearing in defendant's eut antedated the orders of the 
plaintiff's Tea Rose print fuUy three years. 

From this summary of the évidence, at most, it does not appear that 
there is any prépondérance favoring the contention that the plaintiff 
was the first appropriator of the trade-mark Tea Rose, or that it had 
the exclusive right to the use of the label in the territory to which it 
sets up exclusive title — neither on the ground of first or prior appro- 
priation, because by a clear prépondérance of the évidence the name 
"Tea Rose" had been adopted as a brand of flour many years previous 
to plaintiff's use of the phrase for same purpose; nor on account of 
abandonment by the first claimant, or such intermittent use of the 
trade-mark by the first owner as would justify the adoption by another 
on that ground. On the contrary, the proofs show that défendant 
was for 16 years consecutively supplying an extensive trade under that 
particular brand in Illinois, Tennessee, Indiana, Arkansas, and Missis- 
sippi, with occasional shipments into Alabama. During most of this 
period bags stamped with the distinctive labels of both plaintiff and 
défendant were turned out by the same factory. The évidence in our 
opinion points indubiously to Allen & Wheeler as having first adopted 
the Tea Rose brand for their flour in 1872. Whether this use was so 
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gênerai or continuous as to exclude any other appropriation or entitle 
tliem to protection, the évidence shows conclusively that the use by 
the Steeleville Milling Company of this brand, commencing in 1895, 
was so extensive and continuons throughout a large territory as in 
our judgment would wholly exclude the claim of the Hanover Star 
Milling Company to either act of first appropriator or exclusive use 
in any of the territory from which it seeks to expel défendant. 

[6] Abandonment, as we hâve seen, must be supportcd by a clear 
intention of the owner to discontinue the use of the trade-mark. The 
évidence does not show any purpose on the part of défendant, in our 
opinion, to abandon the use of the Tea Rose in the territory generally 
occupied in its trade. Nor does the évidence support the right of the 
plaintiff on any theory of "transitory, spasmodic, or inconsiderable" 
use by the défendant of the trade-mark in the territory by it previ- 
ouslv occupied. Hopkins, Trade-Marks (2d Ed.) .54; O'Rourke v. 
Central Citv Soap Co. (C. C.) 26 Fed. 576 ; Heublein v. Adams (C. C.) 
125 Fed. 782; Uvy v. Waitt, 61 Fed. 1008, 10 C. C. A. 227, 25 L. R. 
A. 190. 

It appears to be well settled by authority that the first use of a trade- 
mark gives to the prior user the exclusive right to its use in trade to 
a commodity to which it is applied. George v. Smith (C. C.) 52 Fed. 
830. Nor is property in a trade-mark limited to its enjoyment by ter- 
ritorial bounds, but may be asserted and protected wherever the law 
afifords a remedy for wrongs. Saxlehner v. Eisner & Mendelson Co., 
179 U. S. 19, 21 Sup. Ct. 7, 45 L. Ed. 60; Derringer v. Plate, 29 Cal. 
292, 87 Am. Dec. 170. 

The Steeleville Milling Company's first use, and its extensive and 
continuous use, established by the évidence, in the territory of its sélec- 
tion, gave it the unqualified right to extend unhampered its trade in 
fiour under the Tea Rose brand into any part of the United States, and 
that, too, without incurring the légal odium of unfair compétition. To 
entitle the plaintiff to protection against unfair compétition in the dress 
of goods, it should be clearly shown that he had established the ex- 
clusive right by prior adoption to dress his goods in the manner 
claimed. Coats v. Merrick Thread Co., 149 U. S. 562, 13 Sup. Ct. 
966. 37 L. Ed. 847; Dietz v. Horton Mfg. Co., 170 Fed. 865, 96 C. 
C. A. 41. 

We hâve seen that, before there can be any inf ringement of a trade- 
markj it should appear by a clear prépondérance of the évidence that 
complainant was the fîrst to appropriate the mark or symbol, and his 
exclusive use dépends upon prior appropriation. The proofs show 
that Allen & Wheeler were the first to appropriate the Tea Rose brand 
as early as 1872, and that its use by the Steeleville Milling Company 
began in 1895, three years before the first order for sacks bearing that 
dress by the Hanover Star Milling Companv. Columbia Mill Co. v. 
Alcorn, supra; Levy v. Waitt (C. C.) 56 Fed. 1016. 

In arriving at this conclusion, we hâve not overlooked the Balti- 
more Club Whisky Case (Carroll v. Mcllvaine [C. C] 171 Fed. 125), 
décidée! by Judge Hough, and emphasized by counsel for plaintiff. 
The distinguishing fact of that case, and upon which the décision 
doubtless turned, was the limited territory employed by the Baltimore 
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vendors of the article called "Baltimore Club," which appears to hâve 
been confined to the city of Baltimore before it was "introduced" to 
the trade in New York. The liquid blend of the same name in New 
York, if it did not enjoy a name so ancient, was equally as popular 
and covered a more extensive territory ; and while apparently the 
case did not turn on that point, the sounder reason for the décision 
may hâve been put on the fact that, while the original Carroll began 
to sell Baltimore Club not earlier than 1870, the original Mcllvaine, 
the New York vendor, as ascertained by the learned judge, "sold Bal- 
timore Club whisky and obtained a considérable market for same as 
early as 1868." 

From the facts disclosed by the record and summarized in this opin- 
ion, in the light of the authorities, we conclude that the plaintifï had 
no exclusive right to Tea Rose as a trade-mark for flour anywhere, 
and that Metcalf, by selling to his trade in Alabama the Tea Rose 
brand of the Steeleville Milling Company manufacture, was not en- 
gaged in such un f air compétition as would authorize the jurisdiction 
of a court of equity to prevent. 

The restraining order, therefore, should be dissolved, and the bill 
dismissed ; and the order will be accordingly that the decree is re- 
versed, and the cause remanded, with directions to dismiss the bill. 



STAR-CHRONICLE PUB. CO. v. UNITED PRESS ASS'NS. 

(Circuit Court of Appeals, Eightti Circuit. March 3, 1913.) 

No. 3,851. 

1. coepoeations (§ 642*) — foreign corporations — doino business in 

State — Interstate Business. 

A contract between a press association, incorporated and liaving Its 
lieadquarters in New York, and a newspaper company in St. Louis, Mo., 
by wliicli the association furnislied for the use of the paper daily over 
its leased wires, largely from one of its main offices in Chicago, news 
gathered by it throughout the several states and in foreign countries, 
related entirely to Interstate business, and although the association 
maintained an office and an operator in the building of the newspaper 
Company, under the décisions of the Suprême Court of the state, it was 
not wlthin Eev. St. Mo. 1909, §§ 3039, 3040, relating to foreign corpora- 
tions doing business in the state, and which provide that no action shall 
be maintained by such a corporation, which has not complied with their 
provisions. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2520-2527; 
Dec. Dig. § 642.* 

Foreign corporations doing business in state, see notes to Wagner v. 
J. & G. Meakln, 33 C. O. A. 585 ; Ammons v. Brunswick-Balke CoIIender 
Co., 72 C. C. A. 622.] 

2. OoNTBACTS (§ 217*) — Notice to Tebminate Continuing Contbact— Suf- 

ficiency. 

Where a continuing contract reqnired 60 days' notice for its termina- 
tion, a letter written by one party to the other, statlng that it was its 
présent intention to terminale the contract, was insufflcient as such no- 
tice. 

[Ed. Note. — For other cases, see Contracta, Cent. Ddg. §§ 1005-1009: 
Dec. Dig. § 217.*] 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Damages (§ 124*) — Measure of Damages — Bbeach of Contract. 

Plaintiff, a press association, liaving in opération au establislied and 
extensive System and equipment for eollecting and distributing news, 
contracted to furnish news to défendant, a newspaper company, for a 
flxed term at a stated priée per week. Before tlie expiration of tlie 
term défendant refused to longer receive and pay for the service. It 
was stiown tliat tlie only additional expense incurred by plaintiff by 
reason of tlie contract was tlie cost of uiaintalning au office in defeud- 
ant's building, wlth an operator wlio took dlspatches from a main wire 
operated by plaintiff, which passed tlirougli the city, aud transcribed 
the same for defendant's use. Held, that the lueasure of damages re- 
coverable by plaintiff for breaeh of the contract was the différence be- 
tween what It was to receive under the contract aud the cost of main- 
taining such office. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 326-338; Dec. 
Dig. § 124.*] 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action at law by the United Press Associations against the Star- 
Chronicle Publishing Company. Judgment for- plaintif?, and défendant 
brîngs error. Reversed, vvith leave to plaintiff to file remittitur. 

Shepard Barclay, of St. Louis, Mo. (William R. Orthwein, P. H. 
Cullen, and Thomas T. Fauntleroy, ail of St. Louis, Mo., on the brief), 
for plaintiff in error. 

G. B. Arnold, of St. Louis, Mo. (Jay W. Curts, of Cincinnati, Uhio, 
and Campbell Cummings, of St. Louis, Mo., on the brief), for défend- 
ant in error. 

Before SANBORN, Circuit Judge, and WM. H. MUNGER and 
TRIEBER, District Judges. 

WM. H. MUNGER. District Judge. On the 12th day of September, 
1908, at New York City, in the state of New York, the United Press 
Associations, a corporation, organized under the laws of the state of 
New York, was engaged in the business of gathering news throughout 
the différent states of the United States, as well as through foreign 
countries, preparing news reports thereof in the city of New York 
and at other points, for distribution throughout the several states, and 
selling and contracting for the right and privilège of publishing said 
news reports by the owners and publishers of varions nevvspapers 
throughout the United States, and delivering, by télégraphie com- 
munication, from said city of New York, Chicago, 111., and other 
points of distribution in the several states, such reports to such pub- 
lishers. 

On said 12th day of September, 1908, said United Press Associa- 
tions, in the city of New York, in the state of New York, entered into 
a contract with the Star-Chronicle Publishing Company, a corporation 
organized under the laws of the state of Missouri, by the terms of 
which said United Press Associations sold to the Star-Chronicle Pub- 
lishing Company the privilège of publishing in the Sunday Star and 
Chronicle, a newspaper printed in the English language at St. Louis, 
Mo., on Sundays, the full Saturday night reports of the United Press 

•For other cases see same toplc & § nvmeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



STAB-CHBONICLE PUB. CO. V. UNITED PRESS ASS'nS 219 

Associations, and agreed to deliver to the Star-Chronicle Publishing 
Company its news reports, foreign and domestic, so far as it was prac- 
ticable to do. The contract provided that, in ail cases of rebate granted 
by the telegraph company on account of wire trouble, the Star-Chron- 
icle Publishing Company was to receive the same, provided that said f ull 
Saturday night report of the United Press Associations should be filed 
for the Star-Chronicle Publishing Company at Chicago, 111., or else- 
where, if the Star-Chronicle Publishing Company so elected. The 
Star-Chronicle Publishing Company agreed to receive and accept said 
news reports, publishing such parts thereof as it might désire, and to 
pay to the United Press Associations at its office $25 per week ; and 
the Publishing Company agreed to furnish the Press Associations the 
local news within 15 miles of the office in which the Publishing Com- 
pany's newspaper was published, without cost to the Press Associa- 
tion. Said contract contaihed the foUowing provision: 

"Thls agreement shall continue for 12 months from the date hereof, and 
shall thereafter renew itself for like periods untll elther party has notified 
the othev at least 60 days before the end of any of said periods of its désire 
to termlnate this agreement." 

Subsequently, and on the 9th day of November, 1908, at New York 
City, in the state of New York, the same parties entered into another 
agreement of the same character, by the terms of which the United- 
Press Associations sold to the Publishing Company the right and priv- 
ilège of publishing in the Star and Chronicle, a newspaper printed in 
the English language, at St. Louis, Mo., daily except Sundays, the fuU 
day report of the United Press Associations, and agreed to deliver to 
the said Publishing Company its news reports, foreign and domestic, 
so far as practicable. The contract contained the same provisions with 
regard to rebates granted by the telegraph company and the reports 
to be filed for said Publishing Company at Chicago, 111., or elsewhere, 
if it so elected, and its automatic renewal unless notice was given, etc., 
and the Publishing Company agreed to receive and accept said news 
reports and pay for the same $153 per week. 

The Press Associations delivered such news to the Publishing Com- 
pany pursuant to said contracts, and the same were received and paid 
for by the Publishing Company up to and including the week ending 
September 3, 1910, and the Press Associations delivered to the Pub^ 
lishing Company and the Publishing Company received said reports, 
under said contracts, for a period of 9 weeks after September 3, 1910, 
for which 9 weeks service the Publishing Company failed and refused 
to pay. On the 14th day of December, 1910, said Press Associations 
(as plaintifif) instituted its suit in the United States court for the East- 
ern judicial district of the state of Missouri, against said Publishing 
Company (as défendant), stating in its pétition that there was due it 
from the défendant, on the contract of September 12, 1908, for the 
service which it rendered for the 9 weeks after the 3d of September, 
1910, the sum of $225, and further alleged that, on the 9th day of 
November, 1910, défendant, without any just cause or lawful excuse, 
and against the consent of the plaintiff, refused to receive and accept 
from plaintiff said news reports and news service, and repudiated and 
abandoned said agreement; that plaintiff had been ready and willing 
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to perform ail the terms of the contract on its part to be performed 
uptothe expiration of the contract, September 12, 1911; that it had 
sustained damage by reason of the Ijreach of the contract on the part 
of the défendant to receive and accept such news reports, in the sum 
of $836, and it asked judgment for both of said amounts, with interest 
upon the $225. 

It also alleged in its pétition, as a further and second cause of action, 
that there was due it'under the contract of date November 9, 1908, 
for the news which it had furnished under the contract, and which was 
received and accepted by the défendant, the sum of $1,453.50, and it 
further alleged a breach of the contract by the défendant, on Novem- 
ber 9, 1910, in the same manner as before stated in the first cause of 
action, and that it was damaged by reason thereof in the sum of $6,- 
533.80, and it prayed judgment upon its claims arising under said con- 
tract of November 9, 1908, for the sum of $1,453.50, with interest, and 
the additional sum of $6,533.80. 

To this pétition the Publishing Company answered, stating, in sub- 
stance: First. That by the terms of the contract sorae of the business 
was to be donc in the state of Missouri ; that plaintiff did in f act do 
a great deal of its business wholly in the state of Missouri ; that it had 
not complied with the statute of the state of Missouri and obtained a 
license authorizing it as a foreign corporation to transact business in 
said state; and that, because of such failure to comply with the stat- 
utes of the state of Missouri, no actions could be maintained upon said 
contract. Second. That the contract had been terminated by a notice 
given by the défendant to the plaintifï 60 days prior to the expiration 
of the contract. Third. The answer alleged a settlement and adjust- 
ment. Fourth. A gênerai déniai. 

The case was tried to a jury, and a verdict returned in favor of plain- 
tiff for the sum of $1,678.50, with interest thereon on the first count of 
the pétition, and for $6,533.80 on the second count of the pétition. The 
défendant has brought the case hère for review. 

[ 1 1 The first question to be determined is whether or not the plain- 
tifï, because of not having complied with the provisions of the statute 
of the state of Missouri, relative to transacting business within the 
state by foreign corporations, can maintain an action to recover upon 
said contract. This requires a considération of the nature of the con- 
tracts and the business performed by the plaintifï in the state of Mis- 
souri, respecting the fulfillment of the contracts. The applicable pro- 
visions of the statutes of Missouri are sections 3039 and 3040, Re- 
vised Statutes 1909, which sections contain the following provisions: 
"Sec. 3039. * * * Every company incorpora ted for the purpose of gain 
mider the laws of any other state, territory or country, uow or hereafter do- 
ing business within this state, shall file in the office of the Secretary of State 
a copy of its charter or articles of association, duly authenticated by the 
proper authority, together with a sworn statement nnder its corporate seal, 
particularly setting forth the business of the corporation which it is engaged 
in carrying on, or which it proposes to carry on in this state ; and the prin- 
cipal oIHcer or agent in Missouri shall make and forward to the Secretary 
of State, with the affidavits required, a statement sworn to of the propor- 
tion of the capital stock of said corporation which is represented by its prop- 
erty located and business transacted in Missouri, wliich statement shall set 
out the location of its principal office or place in this state for the transactloa 
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of its business, where légal service may be obtained upon it. Sueli corpora- 
tion shall be requlred to pay into the state treasury upon the proportion of 
its capital stock represented by its property and business in Missouri, in- 
corporating tax and lees equal to tliose requlred of slmilar corporations 
formed within and under the laws of tliis state, wltli an addition of ten 
dollars as a fee for issuing the llcense authorizing it to do business in this 
state. Upon compliance wlth thèse provisions by the corporation the Secre- 
tary of State shall glve a certiticate that said corporation has duly complied 
with the law, and is authorized to engage ouly in the business set out in 
the statement filed with its charter. * « * Provided, that the provisions 
of this article are not intended to and shall not apply to 'drumiuers' or travel- 
ing salesmeij soliciting business in this state for foreign corporations which 
are entirely nonresldent. * * « 

"Sec. 3040. * * * Every corporation for pecuniary profit, formed in any 
other state, territory or country, now doing business in or which may here- 
after do business in this state, which shall neglect or fail to comply with the 
conditions of this law, shall be subject to a fine of not less than one thou- 
sand dollars, to be recovered before any court of compétent jurisdiction ; 
* * * in addition to which penalty, on and after the going into effect of 
said sections no foreign corporation, as above deflned, which shall fail to 
comply with said sections, can maintain any suit or action, either légal or. 
équitable, in any of the courts of this state, upon any demand, whether aris- 
ing out of contract or tort : Provided, tliat tlie provisions of this section shall 
not apply to railroad companies which hâve heretofore Duilt their Unes of 
railway into or through this state ; nor to 'drummers' or traveling salesmen 
soliciting business in this state for foreign corporations which are entirely 
nonresldent." 

The business, as transacted by the plaintiff and défendant, under 
thèse contracts was as follows : Plaintiff had the country divided into 
various circuits, New York being the office of the Eastern circuit, Chi- 
cago of the Central, and Denver of the Western. News gathered in 
ail parts of the country would be filed in thèse main offices and sent 
out; for instance, that filed in the Chicago office would be sent out 
over the leased wires of the plaintiff and received simultaneously by 
its clients within that circuit. Plaintiff had a wire running from the 
defendant's building to its main leased wire, which ran through St. 
Louis. It kept and maintained an operator in the building of the de- 
fendant, who received the news which passed over the leased wires 
within the circuit, copied it ofï with a typewriter, and delivered it to 
the telegraph editor of the défendant, who would use such portions of 
it as he desired. The plaintiff also had what it called a "pony" service, 
which consisted in the boiling down or condensing of news which 
came over the leased wire to from one-fourth to one-fifth of the orig- 
inal amount. This would be sent to clients in smaller towns in Mis- 
souri not desiring full reports. The défendant had correspondents of 
its own in the several towns in the state, from which it received its 
Missouri news. The news which it received from the plaintiff was 
that which came from other parts of the country over its leased wire. 
The évidence clearly shows that, as to the business transacted between 
the plaintiff and the défendant, under the contracts in question, it was 
entirely interstate. Such being the case, the foregoing statutory pro- 
visions were clearly inapplicable. 

In the case of International Text-Book Co. v. Gillespie, 229 Mo. 
397, 129 S. W. 922, it appeared that the plaintiff. International Text- 
Book Company, was a corporation of the state of Pennsylvania ; that 
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it taught pupils throughout the country by a System of correspondence ; 
the students would exécute a contract and forward it to the principal 
office in Pennsylvania for approval. In that case, Gillespie, one of its 
students, who lived in Missouri, declining to make payment according 
to the terms of the contract into which he had entered with the plain- 
tiff, the plaintiff brought action upon such contract, and the défense 
interposed was that the contract was void and nonenforceable, because 
the plaintifï did business within the state of Missouri without having 
complied with the provisions of the statute before referred to. It ap- 
peared that the plaintiff, a foreign corporation, had not complied with 
the statute. The évidence showed that the International Text-Book 
Company, the plaintiff, maintained, in the state, a district superintend- 
ent, nine division superintendents, and three solicitors in each division, 
one district office, and nine division offices, in which were clerks and 
stenographers. The business of the parties engaged in thèse local 
offices was to solicit pupils for the correspondence school. Thèse 
pupils were taught through correspondence with the main office in 
Pennsylvania, books were furnished by plaintiff to the pupils for use 
(though not purchased by the pupils). The Suprême Court held that, 
while the plaintiff, the International Text-Book Company, did business 
within the state of Missouri, such business was Interstate, not of a 
domestic character, that the corporation was not required to comply 
with the provisions of the before-mentioned statute, and could recover 
upon the contract. The court, after reviewing many authorities, said : 

"That whlle appellant is dohig business In this state, yet the évidence shows 
that its business is conflned to Interstate business alone. That being true, 
It is not subject to state régulation within tlie meaning of said section of our 
statutes, but is governed by the Constitution of the United States, and the 
laws thcreof. We therefore liold said sections to be unconstltutional, null, 
and void In so far as they apply to and atfect appellant and ail foreign cor- 
porations engaged in Interstate commerce." 

It is clear from this décision of the Suprême Court of the state 
that the statute has no application to contracts relating wholly to In- 
terstate business, and, as the business donc between the plaintiff and 
défendant in the case before us was wholly of an Interstate character, 
such contracts were unaffected by the statute. The fact that the 
plaintiff may hâve furnished some of its "pony" service to clients 
within the ■ state, and as to them the business was intrastate, in no 
manner affected the validity of the contracts in question, as thèse con- 
tracts related wholly to Interstate business. The news which défend- 
ants collected within a radius of 15 miles of the city of St. Louis and 
delivered to plaintiff was used in Interstate commerce, and the business 
done between plaintiff and défendant in pursuance of the contracts was 
Interstate. If the provisions of the statute already. referred to could 
be held to apply to the contracts in question, such statute would be 
unconstltutional under the authority of Crutclier v. Kentucky, 141 U. 
S. 47, 11 Sup. Ct. 851, 35 L. Ed. 649, Western Union Telegraph Co. v. 
Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 54 L. Ed. 355, and International 
Text Book Co. V. Pigg, 217 U. S. 91, 30 Sup. Ct. 481, 54 L. Ed. 678, 
24 E. R. A. (N. S.) 493, 18 Ann. Cas. 1103. To the same effect, Dun- 
lop V. Mercer, 156 Fed. 545, 86 C. C. A. 435. We are clearly of the 
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opinion that the contracts in question were valid, and the rights of 
the parties thereunder legally enforceable. 

[2] The oral conversation shown by the testimony to hâve taken 
place between Mr. Taylor, the manager of défendant, and the oper- 
ator of plaintiff, in St. Ivouis, was clearly insufficient to constitute a 
notice of termination of the contract. The letter of July 5, 1910, by 
the défendant to the plaintiflf, had it been received by the plaintiff, was 
insufficient as a notice of discontinuance of the contract, because of 
being indefinite and uncertain, in that it stated that it was the présent 
intention of the défendant to discontinue, not that it would discon- 
tinue, the contracts. Carpentier v. Thurston, 30 Cal. 123. While the 
évidence of the défendant was that this letter was duly addressed to 
the plaintiff, stamped and mailed in the United States mails in St. 
Louis, the évidence of the plaintiff was that it was never received. 
The court instructed the jury upon this subject that: 

"The law présumes that a letter wrltten in St. Louis, put in an envelope 
with a United States postage stamp placed on the envelope and directed to a 
party In New York — the presumption of the law is that that letter, being so 
written, so stamped, and so deposlted, reached Its destination, and that it 
was received by the party to whom it was addressed. That Is the presump- 
tion or prima facie évidence only. That presumption or prima facie case 
may be rebutted by plalntiffs showing that no such letter was received in 
New York. You hâve heard ail of this testimony in référence to the matter. 
You hâve heard the letter read from the manager of this plaintiff associa- 
tion, to the manager of this défendant association hère in October, saying 
that no such letter had been received. You hâve heard the testimony read 
from thèse dépositions of the employés of the oflace in New York. If that 
letter was in fact received at New York, the court holds that the language 
of the letter is suffieient under thèse contracts to terminate the contracts." 

Tîic question as to the receipt of the letter was fairly submitted to 
the jury, with the statement that if it was received the contracts were 
terrninated. The verdict of the jury was necessarily a finding that the 
letter was not received by the plaintiff. No évidence was offered tend- 
ing to show that there had been a settlement and adjustment between 
the parties. 

[3] Objection is made to the rule of damages for breach of the 
contracts. The court instructed the jury that, if they found for the 
plaintiff any damages for the alleged breach of the contracts, they 
should ascertain those damages at the différence between the contract 
price and the cost of maintaining the St. Louis office. The défendant 
contends that the profits were not the différence between what the 
plaintiff was entitled to receive under the contracts and what it cost to 
maintain the St. Louis office, but there should be deducted from what 
it would hâve received under the contracts, not only the expense of 
the St. Louis office, but a relative proportion of the expense of the 
entire business of the plaintiff. We think the measure of damages, as 
stated by the court, the correct rule. United States v. Behan, 110 U. 
S. 338, 4 Sup. Ct. 81, 28 L. Ed. 168; United Press v. Abell Co., 79 
App. Div. 550, 80 N. Y. Supp. 454, affirmed 178 N. Y. 578, 70 N. E. 
1110. The évidence discloses that the only extra expense to which 
plaintiff was put in performing its contracts with the défendant was 
the local expense incurred in maintaining the St. Louis office. AU 
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other expense incurred by it was the same after the défendant ccased 
to accept its news. 

Numerous objections were taken to the introduction of testimony 
on the part of plaintiff and to the exclusion of testimoAy otïered by 
the défendant. This testimony related chiefly to the business donc in 
Missouri through the "pony" service, the giving of the notice, and the 
measure of damages. In view of the law which we bave herein an- 
nounced, thèse objections are not well taken. 

It appears, however, that plaintifif, upon its first cause of action 
only claimed a total sum of $1,061,. with interest on $225. The jury 
awarded the plaintiff upon said first cause of action the sum of $1,- 
678,50, with interest amounting to $100.71. As this was $617.50, ex- 
clusive of interest, more than claimed by plaintiff in its pétition upon 
its fiirst cause of action, it follows that the judgment must be reversed, 
unless the plaintiff shall file in the court below a remittitur in the sum 
of $617.50, with the proportionate amount of interest, and file with 
the clerk of this court a certified copy of such remittitur within 30 
days from the handing down of this opinion. If such remittitur is so 
entered, the judgment will be affirmed. If plaintiff does not enter 
such remittitur in the court below, and file a certified copy of the 
same in this court within the time mentioned, the judgment will be 
reversed. 



NORTHRUP V. BROWNE. 

(Circuit Court of Appeals, Eighth Circuit. Jlarcli 3, lOlS.) 

No. 3,868. 

1. CoUIiTS (§ 2G0*) — .TURISDICTION OF FeDEBAL CoUETS — rROBATE AND AD- 

MINISTRATION Pkoceedincs. 

A fédéral court is without .iurisdictiou of a suit to détermine mat- 
ters purely of administration with respect to tlie estate of a décèdent, 
sucli as to revise the allowance of clainis by the probate court, read- 
judicate the necessity and pi'opriety of orders authorizing the sale of 
real estate for the i)ayment of debts made by such court, or to revise 
tlie accounting of executors. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 792 ; Dec. Dig. 
§ 260.* 

Probate jurisdlction of fédéral courts, see note to Quarries Co. v. 
Thomlluson, 36 C. C. A. 276.] 

2. ExEcrTOEs AND Administbatoks (§ 513*)— Accounting — Conclusiveness 

OF Adjudication. 

Â decree of a probate court, approving and settling the accounts of 
executors and grantlng their discharge, Is conclusive as against col- 
latéral attack, unless impeached for fraud. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 2267-2291; Dec. Dig. § 513.*] 

,">. Equity (§ 71*)— Lâches — Inexcusable Deiay. 

A pétition by executors to a probate court for an order to sell real 
estate to pay debts is an adversary proceeding, and a legatee of the 
testator, who made no objection thereto, and took no steps to question 
any of the proceedings until six years after the last of such orders was 
made, when he couimenced a suit, which was allowed to lie dormant for 

•For other cases see same toplc & § nttmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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six years more, was chareeablé with sucli lâches as will debar him front 
tlie rlght to équitable relief. 

[B:d. Note.— For other cases, see Equity, Cent. Dlg. §§ 204-211; Dec. 
Dig. § 71.*] 

4. Equity (S 07*)— Lâches — Failukb to Pkosecute Suit. 

The niere institution of a suit does not relieve a person of the charge 
of lâches, if he fails in its diligent prosecution. 

[Ed. Note.— Eor other cases, see Equity, Cent. Mg. §§ 191-196; Dec. 
Dig. § 67.*] 

5. ExEOUTOKS AND Administeatoes (| 118*)- Duty to Sell Pebsonal Peop- 

EETY — ('ONSTEUCTION OF StATUTE. 

IJnder Gen. St. Kan. 1909, § 3504, whieh requires executors and ad- 
ministrators to sell the Personal property of the décèdent within three 
months. except such as is speciflcally bequeathed, which shall not be 
sold until it is found that the remaining personalty is insuffleient to 
pay the debts, executors cannot be charged with Personal liability by a 
residuary legatee because of their failure to sell within such time bank 
stock which subsequently became worthless, where the will of the 
testator requested that it be not sold, and disposed of the divldends 
thereon until the expiration of the bauk's charter. 

[Ed. Note.^For other cases, see Executors and Administrators, Cent. 
Dig. §§ 472-482 ; Dec. Dig. § 118.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas ; John C. PoUock, Judge. 

Suit in equity by Milton C. Northrup against Kenneth L. Browne. 
Decree for défendant, and complainant appeals. Affirmed. 

Paul R. Stinson and R. R. Brewster, both of Kansas City, Mo. 
(Brewster, Kelly, Brewster & Buchholz, E. H. Busiek, and Ingram D. 
Hook, ail of Kansas City, Mo., on the brief), fon appellant. 

Samuel Maher, of Kansas City, Kan. (O. L. Miller and C. A. Miller, 
both of Kansas City, Kan., on the brief), for appellee. 

Before SANBORN, Circuit Judge, and MUNGER and TRIEBER, 
District Judges. 

WILLIAM H. MUNGER, District Judge. About the year 1875 
one Hiram M. Northrup formed a partnership with his son, Thomas 
C. Northrup, for the purpose of conducting a banking business in 
Kansas City, Wyandotte çounty, Kan. Said partnership continued 
until the death of the son in 1876. Thereafter Hiram M. Northrup 
continued the banking business as sole owner under the name of 
Northrup & Son until the year 1887, when pursuant to the laws of the 
state of Kansas he incorporated said banking business under the cor- 
porate name of the Northrup Banking Company. For some years 
prior to the incorporation Kenneth L. Browne and Eldridge H. Love- 
lace had been in the employ of Hiram M. Northrup, and upon the 
incorporation Hiram M. Northrup became the président, and Ken- 
neth L. Browne and Eldridge H. Lovelace, respectively, cashier and 
assistant cashier. The capital stock was $100,000, of the par value 
of $1,000 a share. Hiram M. Northrup became the owner of 52 
shares, Kenneth L. Browne 24, Eldridge H. Lovelace 1 share, and 
Joseph S. Chick, who was then and for some years thereafter the pres- 

*For other cases see same topic & § kxjmber in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
204 F.— 15 
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ident of the Kansas City National Bank, became the owner of 1 share, 
and the remaining other shares were owned by various other persons. 
For the purpose of accomplishing a transfer of the property, business, 
and good will of the said banking concern pf Northrup & Son to the 
said corporation, the said Hiram M. Northrup after the incorpora- 
tion duly made assignments of the securities, theretofore owned by 
him as the proprietor and owner of the said business of Northrup 
& Son, to the said Northrup Banking Company, and, as alleged in the 
bill hereinafter referred to, said Hiram M. Northrup did not by said 
transfer intend to assume any personal liability, but solely for the 
purpose of transferring the ownership of the assets of the bank of 
Northrup & Son to the Northrup Banking Company. Hiram M. 
Northrup continued as président and active manager of the Northrup 
Banking Company until his death, March 22, 1893. He left a last will 
and testament, which was duly probated in the probate court of said 
Wyandotte county March 31, 1893. The will named said Browne, 
Lovelace, and Chick as executors. Chick, being a nonresident of the 
state of Kansas,'was disqualified from acting as executor, and letters 
testamentary issued to Browne and Lovelace. 

Hiram M. Northrup upon his death was the owner of a large 
amount of real estate as well as personal property. Numerous spécifie 
bequests of real property were made to his grandchildren and others. 
To one of his grandchildren ail of his real estate in Sterling, Johnson 
county, Neb. ; to a number of others improved real estate, to be se- 
lected by his executors, to the value of $10,000 to each, aggregating 
$70,000. Various charitable bequests were made, and to keep the 
cemetery in Huron Place in repair and suitable adornment the total 
sum* of $10,500. The will contained the following provision : 

"It is my wlU and request that ail of the capital stock of the Northrup 
Banking Company standing in my name shall not be sold but kept intact dur- 
ing the existence of the charter of said Banking Company, the cash divi- 
dends declared upon said stock, after first deducting the costs and expenses 
of exeeuting this will, to be paid to the legatees, one-half to Milton C. North- 
rup and one-half to Frank A. Northrup and Andrus B. Northrup, share and 
share alike. The said cash dividends to descend to the heirs of the respec- 
tive bodies of the legatees in this paragraph named, if any there be; other- 
wise to be paid in like proportion to their légal heirs. None of said prop- 
erty In this paragraph named to descend to the présent wife of said Milton 
O. Northrup. But the surplus earnings of said banking company to remain 
to augment its capital stock." 

After the spécifie bequests before mentioned the will provided as 
f ollows : 

"I will and bequeath one-half of the remainder of my estate both real and 
Personal to my son, Milton C. Northrup to descend to the heirs of his body. 
None of such property to descend to the présent wife of said Milton C. 
Northrup." 

"I will and bequeath the remainder of my estate both real and Personal, 
share and share allke to my grandsons Frank A. Northrup and Andrus B. 
Northrup, to be by them received when said Andrus B. Northrup arrives at 
the âge of twenty-one years." 

On the death of Hiram M. Northrup, Joseph S. Chick was elected 
piesident of the Banking Company, and Browne and Lovelace con- 
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tinued as cashier and assistant cashier. For some 10 years before the 
death of Hiram M. Northrup, one A. B. Hovey was in his employ 
in the capacity of bookkeeper. 

After the probate of said will appraisers were duly appointed by 
the probate court to appraise the property of the deceased. The 52 
shares of bank stock, par value of $52,000, were appraised at $78,000. 
On July 15, 1893, the Attorney General of the state of Kansas applied 
to the judge of the district court of said Wyandotte county, Kan., for 
the appointment of a receiver of said Banking Company on the ground 
that the Banking Company was insolvent. The district court appointed 
said A. B. Hovey receiver, who duly qualified and entered upon his 
duties as such. 

Numerous claims were filed against the estate of Hiram M. North- 
rup, duly allowed by the probate court, and suits were brought by the 
receiver against the executors of the estate upon some of the notes 
which were assigned by Hiram M. Northrup to said Banking Com- 
pany upon its incorporation as before mentioned, and judgments were 
rendered in favor of the receiver. Suits were also brought by the 
owners of depositors' accounts in said Banking Company against the 
executors to recover under the laws of the state a sum equal to the 
par value of the stock so held by deceased under what is denominated 
as the "stockholder's double liability law" of the state of Kansas. 
One of the suits was tried, and a stipulation entered into between the 
parties to the others that the remaining suits should abide the resuit 
of the one suit which was tried. Judgments were rendered upon the 
depositors' claims against the executors to the amount of the par value 
of deceased's bank stock. 

November 17, 1893, the executors presented their pétition to the 
probate court for an order to sell real estate to pay debts and taxes, 
etc. The statutory notice was given, and an order entered directing 
the sale of certain of the real estate. November 10, 1894, a second 
pétition was presented to the court for an order to sell real estate to 
pay debts, etc., and after notice and hearing the order was granted. 
November 25, 1905, a third pétition was presented to the court for 
an order to sell additional real estate to pay debts, etc., which order 
after notice and hearing was granted. On account of financial strin- 
gency, it having been difficult to sell real estate under orders for a fair 
value, the executors on March 4, 1898, petitioned the court for an or- 
der authorizing them to exchange real estate in payment of debts, etc., 
which, after notice and hearing, was by the court granted. 

On January 22, 1904, Milton C. Northrup, appellant, with others, 
filed their bill in the United States Court for *the District of Kansas 
against Kenneth L. Browne, Eldridge H. Lovelace, and one C. K. 
Wells, alleging the f acts hereinbef ore stated ; also alleged that the 
District Judge who appointed Hovey receiver of said Banking Com- 
pany was disqualified to act, being an interested party, in that he was 
indebted to said Banking Company upon a note executed by him and 
held by the Banking Company. It also alleged that Hovey was dis- 
qualified as receiver, because of the fact that he also was indebted to 
the Banking Company upon a note, and alleged that judgments ob- 
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tained tipon the notes assignée! by Hiram M. Northrup to the Banking 
Company were invalid, without considération, and that no notice or 
protest was given Hiram M. Northrup of the nonpayment of said 
notes ; that, while the executors made some pretended défense against 
said notes, they f ailed to make that défense. The bill allèges that many 
of the claims which were filed against the estate and allowed by the 
probate court were not valid claims against said estate. They further 
claimed that the executors liad received the rents of certain real es- 
tate, which rents did not belong to the executors ; and the bill further 
alleged that the orders to sell real estate were improperly granted, 
for the reason that the personal property would hâve been sufficient 
to bave paid ail of the claims which complainants in the bill alleged 
were just and valid claims against the estate. The bill also charged 
that the executors had been derelict in their duty, in that they failed 
to sell the shares of stock held by Hiram M. Northrup in the bank 
within three months after the bond, as it was alleged was their duty 
to do under and by virtue of statutory provisions of the state, reading 
as f ollows : 

"ïhe exécuter or administrator shall, wlthin three moutlis after the date 
of his bond, sell the whole of the personal property belonging to the estate, 
which Is liable to the i)ayinent of debts. and Is assets iu his hands to be ad- 
mlnistered, except the following: * * * Such property as is specifically 
be(iueathed shall not be sold untll the resldue of the personal estate has been 
sold, and is foiind by the exécuter or admlnistrator to be insufflcient for the 
payment of the' debts of the estate." Gen. Stat. 1909, p. 798. 

Their prayer for relief was that thq executors be enjoined from fur- 
ther proceeding in the probate court with the administration of the 
estate, that the executors be required to make a full statement and 
accounting of their acts as executors, that the court ascertain the valid- 
ity of the judgments before mentioned rendered against said ex- 
ecutors, and for équitable relief. The bill contained varions charges 
of fraud against the executors in permitting said judgments to be ob- 
tained, in the appointment of the receiver for the Banking Company, 
and in not properly resisting the allowance of numerous claims against 
the estate. Thèse charges, however, are gênerai, and not supported 
by allégations of spécifie facts from which fraud or misconduct could 
be inferred. 

September 14, 1905, the action was dismissed for failure to comply 
with a certain order of the court relative to the payment of the costs, 
and on December 9, 1905, the action was reinstated by order of the 
court. Nothing further was donc until November 7, 1911, when a 
supplemental bill was filed. The supplemental bill alleged that on De- 
cember 8, 1905, Browne and Lovelace, as executors, filed their ap- 
plication for a full and final settlement of their account as executors 
of said estate, with proof of the publication of notice thereof. It is 
alleged in the said supplemental bill that said executors' account did 
not contain a full and accurate accounting of the moneys received and 
disbursed, and alleged numerous objections and exceptions to the cor- 
rectness of said account. The supplemental bill shows that the hear- 
ing of the application of the executors for the final settlement was 
continued by the probate court from the December term, 1905, to the 
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February term, 1906, and various parties interested in the estate as 
creditors filed exceptions to the report, and that Milton C. Northrup, 
complainant, also appeared and filed exceptions to said report. The 
said Mihon C. Northrup also filed a motion that the hearing on said 
account for final settlement and the objections and exceptions filed 
thereto be continued and held in abeyance until the final hearing and 
disposition of their suit brought in the United States court be finally 
heard and determined, and for the further reason that said probate 
court had no jurisdiction to hear and détermine the questions and 
exceptions filed to the final account of said executors. The probate 
court overruled the motion, whereupon said Milton C. Northrup, by 
his attorneys, announced to the court that no évidence would be of- 
fered, but that he would stand upon the objections to the jurisdiction 
of the court to hear and détermine the matters. The court entered 
upon a full hearing upon the exceptions filed by the other parties, 
heard the évidence which was ofïered by the parties, found generally 
that the exceptions were not true and well taken, and entered a final 
judgment approving the account of the executors, finding the residue 
■iafter the payment of debts, etc., due and in the hands of the executors, 
and ordered distribution thereof, and that the executors be discharged 
as executors and from further liability as such. 

On June 28, 1912, Milton C. Northrup filed an amendment to the 
supplemental bill, setting forth that because of his illness and financial 
inability, and his counsel and attorney having been engaged in other 
matters, he had been unable to prosecute his action more diligently. 
The record shows that in the meantime, before the filing of the amend- 
ment to the supplemental bill, the défendant Lovelace had died, and 
that for various reasons ail parties complainant and défendant had 
been dismissed out of the case, excepting complainant, Milton C. 
Northrup, and Kenneth L. Browne, défendant. 

A demurrer was filed to the bill and supplemental bill as amended, 
which demurrer was on July 2, 1912, sustained by the court, and the 
cause dismissed, from which judgment Milton C. Northrup, appellant, 
has brought the case to this court. 

[1] It is to be observed that the object and purpose of the bill and 
supplemental bill is to obtain in the United States court an accounting 
of the acts of the executors, re-examination of the validity of claims 
allowed by the probate court, and readjudicate the necessity and pro- 
priety of the orders authorizing the sale of real estate for the payment 
of debts, etc., and to charge the executors with what may be found 
due upon such accounting. This présents the question of jurisdiction 
of the fédéral court to grant such relief. The Suprême Court in Wa- 
terman v. Canal-Louisiana Bank Co., 215 U. S. 33, 30 Sup. Ct. 10, 54 
L. Ed. 80, the latest décision of that court on the subject which has 
oeen called to our attention, after reviewing the previous cases of 
Payne v. Hook, 7 Wall. 425, 19 L. Ed. 260, Byers v. McAuley, 149 
U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 867, Yonley v. Lavender, 21 
Wall. 276, 22 L. Ed. 536, Farrell v. O'Brien, 199 U. S. 89, 25 Sup. 
Ct. 727, 50 L. Ed. 101, and other cases cited, said: 

"In View of the cases clted, and the rules thiis established, It Is évident that 
the bill in this case goes too far in asking to hâve an accounting of the es- 
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tate, such as can only be had In the probate court havlng jurlsdlctlon of the 
matter ; for it Is the resuit of the cases that in so far as the probate adminis- 
tration of the estate Is coneerned in the payment of debts, and the settle- 
ment of the accounts by the executor or admlnlstrator, the jurlsdlctlon of 
the probate court may not be Interfered wlth. It is also true, as was held 
In the court below in the case at bar, that the prlor possession of the state 
probate court cannot be interfered wlth by the decree of the fédéral court. 
* • • If the fédéral court flnds that the complalnant is entitled to the al- 
leged lapsed legacy and the resldue of the estate, whlle It cannot interfère 
with the probate court In determlning the amount of the resldue arlslng 
from the settlement of the estate In the court of probate, the decree can 
flnd the amount of the resldue, as determlned by the administration In the 
probate court in the hands of the executor, to belong to the complalnant, and 
to be held in trust for her, thus blnding the executor personally." 

Tfius it clearly appears that the fédéral court may in the first in- 
stance adjudicate a claim against the estate of a deceased person in an 
action brought by the creditors against the administrator or executor, 
the requisite amount in controversy and diversity of citizenship exist- 
ing. The fédéral court may also in a proper case détermine the right 
of a party as heir, legatee, or distributee ; but the court has no juris- 
diction to détermine those matters which are purely matters of ad- 
ministration, and the relief asked in the présent case relates solely to 
matters purely administrative. 

[2] Again it appears that the executors presented their final item- 
ized account for settlement with the probate court. Complalnant had 
due notice thereof, filed exceptions thereto, then objected to the juris- 
diction of the probate court, for the reason that jurisdiction had be- 
come vested solely in the fédéral court, because of the action brought 
therein. The probate court overruled the objections to the jurisdiction. 
Complainant elected to stand upon his motion, and offered no proof 
relative to the correctness of the executors' account. The probate 
court, after hearing the évidence offered by other objectors, specifically 
found that the objections were not well taken, that the executors had 
duly and faithfully administered the trust and rendered a true and 
correct account thereof, the same was approved by the court, and the 
executors discharged. This constituted a final judgment, and was 
conclusive as against collatéral attack, unless impeached for fraud; 
and, as we hâve said, the allégations of fraud are too gênerai and pré- 
sent no facts upon which it can be based. Proctor v. Dicklow, 57 Kan. 
119, 45 Pac. 86; Lewis v. Woodrum, 7Çy Kan. 384, 92 Pac. 306. 

[3, 4] Again, the complainant had an opportunity to hâve, at the 
time the application for orders to sell real estate to pay debts was 
made, the validity and justness of the claims which had been allowed 
by the probate court against the estate re-examined and reviewed. 
Black v. Elliott, 63 Kan. 211, 65 Pac. 215, 88 Am. St. Rep. 239. The 
proceeding for an order to sell real estate to pay debts being an ad- 
versary proceeding, complainant was a party thereto. He neglected 
to avail himself of this right, and took no steps to question any of the 
proceedings until January, 1904, nearly 11 years after the institution 
of the probate proceedings, 10 years after the second order of sale, 
and 6 years after the last order of sale was granted. Then the bill was 
filed. No steps were taken to prosecute the bill for 6 years thereafter. 
Thus we hâve a case in which the complainant is clearly guilty of 
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lâches. He was not only guilty of lâches before filing the original bill, 
but guilty of lâches in not prosecuting the same with reasonable dili- 
gence; for the law is well settled that the mère institution of a suit 
does not relieve a person from the charge of lâches, and if he fails in 
its diligent prosecution the conséquences are the same as if no action 
had been begun. Johnston v. Standard Mining Company, 148 U. S. 
360, 13 Sup. Ct. 585, 37 L. Ed. 480; Willard v. Wood, 164 U. S. 502, 
17 Sup. Ct. 176, 41 L. Ed. 531. 

[ 5 ] There is no merit in the claim that the executors should be held 
personally liable for the value of the bank stock because of the failure 
to sell the same within three months after the date of their bond. We 
think by the terms of the will this stock was brought within the ex- 
ception provided for in the statute, as it was property specifically be- 
queathed. The will provided, as we hâve seen, that it should not be 
sold during the existence of the charter of the Banking Company, but 
the dividends should be paid, one half to appellant, and the other half 
to two of the testator's grandchildren, the surplus earnings to remain 
to augment the capital stock. Upon the termination of the charter of 
the Banking Company, it doubtless went to the residuary legatees. In 
any event, however, under the circumstances, the executors cannot be 
charged with bad faith and rendered personally liable for the loss of 
the stock, because complying with the testator's request not to dispose 
of the same. 

'It is further claimed that the notice given of the hearing for the 
final settlement of the executors' accounts was insufficient. This is 
unavailing to complainant, because he allèges that he appeared at the 
hearing and filed exceptions to the account as before stated, and ob- 
jected to the jurisdiction of the court on the ground that the case was 
pending in the United States court. Even if the United States court 
had jurisdiction to examine the accounts of the executors, and recharge 
and falsify the same, that would not oust the jurisdiction of the pro- 
bate court, as in such case the jurisdiction of the fédéral court would 
be concurrent, rather than exclusive. 

From a fuU considération of the entire case, we think the demurrer 
was properly sustained, and the decree is therefore affirmed. 
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(Circuit Court of Appeals, Fourth Circuit. February 18, 1913.) 

No. 1,117. 

1. CoBPOKATioNS (§ 294*) — Officeks and Agents — ïekuke of Appointment — 
West Vikginia Statcte. 

Witliin tlie meanitig of Code W. Va. c. 53, § 53, wliicli proviUes that 
ttie board of directors of a corporation may appoint such officers and 
agents of the corporation as they deem proper, who shall liold their 
places during the pleasure of the board, a gênerai manager, appointed 
for the business of the corporation in another state, is sucli an agent, 
and not an ordlnary employé, and under the construction placed on such 
provision by the hlghest court of the state he cannot enforce a eontract 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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for his eniployiiieut for a deflnite term of yeai-s, but holds hia position 
subject to (liscliarge by tlie board of directors at aiiy tlme. 

[Ed. Note. — For othei- cases, see Corporations, Cent. Dig. §§ 1263-1266; 
Dec. § 294.*] 

2. OOBPOKATIONS (§ 308*) AGENTS — OONTHACT 01' EMI'LOYMBKT. 

ilavlng Kucb povver of discliarge under tbe )a\v, tlie board of dircctors 
could not biiid the corporation by contract to pay such manager an ad- 
vance salary for tliree montlis in case of his dlsebarge. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. §§ 1334-1349 ; 
Dec. Dig. § 308.*] 

3. COEPOBATIONS (§ 308*) — StOCKHOLDEES — CONTEACTS WIÏH OfFICER — Le- 

GALITY. 

To render void, as against public policy, a contract by a stockbolder in 
a corporation to pay a salary to an otficor of the corporation, it sliould 
at least be shovvn that there are other niinorily stockholders, and that 
the contract was made without tlieir lînowledge or consent. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig, §§ 1334-1349; 
Dec. Dig. § 308.*] 

4. CoEPORATioNS (§ 308*) — AciaoN Against Cobpobation on Contract — Dé- 

fenses. 

In an action against a eori^oration on a contract, défendant cannot set 
off an indebtedness from plaintltf to a subsidiary corporation of défend- 
ant, in which it is the sole or controlling stockholder, unless in case of 
fraud or other spécial circunistances ; but, where the contract sued on 
was one to pay plaiutiff a salary as an offlcer of the subsidiary corpora- 
tion, défendant is entitled to prove any fact shovving that plaiutiff did 
not faithfully discharge his duties as sucli offlcer, and heuce is not en- 
titled to the salary promised. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1334-1349; 
Dec. Dig. § 308.*] 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. KeHeK, 
Judge. 

Action at law by John M. Wright against the Warren Bros. Com- 
pany. Judgment for plaintiiï, and both parties bring error. Reversed. 

Price, Smith, Spihnan & Clay, of Charleston, W, Va., and J. B. 
Cessna, of Erie, Pa., for plaiutiff. 

T. S. Clark, of Charleston, W. Va., and Arthur Drinkwater, of 
Boston, Mass. (J. M. Head and Chilton, MacCorkle & Chilton, ail of 
Charleston, W. Va., on the briefs), for Warren Bros. Co. 

Before GOFF and PRITCHARD, Circuit Judges, and ROSE, Dis- 
trict Judge. 

ROSE, District Judge. John M. Wright was the plaiutiff below. 
He wiU be hère designated as such. He is a citizen of New York. 
W^arren Bros. Company was the défendant. It will be so called. It is 
a West Virginia corporation. The plaintift' brought suit for what he 
claimed to be a balance due him under a contract by which he said 
he had been employed by the défendant. He obtained a judgment 
below for $21,798.05. The défendant sued out a writ of error. The 
judgment was for much less than the plaiutiff 's claim. He took a 
cross-writ. 

*For other cases see samc topic & § numbek In Dec. à Am. Digs. 1907 to date, & Rep'r Indexes ' 
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It will be more convenient to deal in the first place with the ques- 
tions raised by his assignments of error. For that purpose we may 
assume in his favor many things which the défendant disputes. 

The plaintiff says that he had a contract with the défendant by 
which he gave it the right to command his services for a period of 
ten years. His salary for the iirst year was to be at tlie rate of $6,- 
000 per annum. For five years he was annually to receive in addition 
$4,000 of the defendant's common stock. In certain contingencies, 
the défendant was, after the first year, to increase his income directly 
or indirectly by dividends on the stock, by bonus, or by salary by not 
less than $1,000 per year, until his income should reach $10,000 per 
annum from the business. The contract contained a provision that, 
in case of plaintiff's dismissal for any cause within the ten years, he 
was to receive the balance of the common stock due according to the 
agreement before the dismissal was effected. By another paragraph 
of the agreement défendant promised, if, at any time after the first 
year, it dispensed with his services, to give him three months' notice 
in writing, or in lieu thereof to pay him three months' salary, com- 
puted at the monthly rate for the year in which he was then working. 

The plaintiff says the défendant discharged him on the 17th of May, 
1907, without giving him three months' notice in writing, and with- 
out paying him in lieu thereof three months' salary. Up to that time 
he had received only $4,000 of the defendant's common stock. The 
$4,000 per annum of said stock for the remaining four years bas never 
been delivered to him. The plaintiff contends that its delivery to him 
was a condition précèdent to the defendant's exercise of the right to 
dismiss him. The plaintiff says until the stock was delivered to him 
he was entitled to his salary up to the time of the trial, less the amount 
he might bave earned elsewhere in the meanwhile. 

[1] The refusai of the court below to permit a recovery upon this 
theory, and its rejection as irrelevant of évidence of the plaintiflf's 
earnings between the date of his discharge and the trial, are assigned 
by him for error. The court refused to construe the contract as mak- 
ing the prior delivery of the stock a condition précèdent to the exer- 
cise of the right of dismissal. In this we think it was right ; but, even 
if we did not, the plaintiff would not hâve been entitled to recover any- 
thing for services after the time at which the défendant had discharged 
him. 

Section 53 of chapter 53 of the Code of West Virginia, among other 
things, provides that the board of directors of a West Virginia cor- 
poration, which défendant was, "may, subject to the provisions of the 
law and the by-laws, appoint such officers and agents of the corpora- 
tion as they may deem proper. * * * The officers and agents so 
appointed shall hold their places during the pleasure of the board." 
The construction placed upon this statute by the highest court of the 
State is binding upon us. That court bas held that the purpose and 
effect of the provision in question is to inhibit the employment by the 
board of a corporation of such officers or agents for a definite period 
of time. In its language: 

'•They are not permitted thus to handicap the company In the conduct of 
it.'! business." Darrah v. Wheellng Ice & Storage Co., 50 W. Va. 417, 40 
S. E. 373. 
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By the terms of the contract sued on, the plaintiff was to hâve the 
gênerai management of defendant's Michigan business under the gên- 
erai direction of defendant's président. His duties, therefore, were 
of an executive character. Within the principles laid down in Munn 
V. Wellsburg Banking & Trust Co., 66 W. Va. 204, 66 S. E. 230, 135 
Am. St. Rep. 1024, he was an agent of the défendant as that word is 
used in section 53 of chapter 53, and was not merely an ordinary em- 
ployé. 

This conclusion disposes of ail the plaintiff's assignments of error, 
except that which is based upon the court's refusai to permit him to 
testify as to a conversation with the président of the défendant at the 
time of the writing of the letter which embodied the terms of the con- 
tract. 

■Plaintiff's counsel argued that, in view of the fact that this letter 
contemplated the making of a subséquent formai contract, which was, 
however, never made, the agreement between the parties might well 
hâve been partly in writing and partly by paroi. It is not necessary to 
discuss this contention. 

As we shall see when we corne to consider defendant's assignments 
of error, the contract was not binding upon the latter until ratified by 
its board of directors. The only action taken by the board was a 
resolution, passed some months after the letter was written, author- 
izing the defendant's président to make a contract with the plaintiff 
upon the gênerai lines of the correspondence already had. Such au- 
thority was clearly based upon the correspondence, and not upon con- 
versations not therein embodied. 

Considération of the defendant's assignments of error require a 
fuller statement of the terms of the alleged contract and of the facts 
and circumstances in évidence. 

As already stated, the letter said to be a contract provided that the 
plaintiff was to hâve the gênerai management of the defendant's busi- 
ness in Michigan. In strict theory of law the défendant, during the 
time the plaintiff says he was in its employ, did no business in Mich- 
igan, or none of any importance. In that state and in many others it 
did not operate directly in its own name. Its transactions were car- 
ried on through subsidiary companies. It actually, if not always, nom- 
inally held a large majority, if not absolutely ail, of the stock of thèse 
companies. They were under its control. One of them was the Cen- 
tral Bitulithic Company. For brevity it will be called the Central 
Company. It was also a West Virginia corporation. It was through 
this Central Company that the défendant carried on business in Mich- 
igan. 

Within a few days after writing the letter which plaintiff says con- 
stituted, or at ail events in part evidenced, the contract upon which he 
sues, the défendant caused him to be elected président of the Central 
Company. It had some shares of stock put in his name. The cer- 
tificate therefor he immediately returned to it, so indorsed that it could 
at any time cause the stock to be transferred to itself or to any one 
else. When it wanted to end his employment, it had this stock trans- 
ferred to another name. Under the by-laws of the Central Company, 
when he ceased to be a stockholder he was no longer qualified to hold 
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the office of président. It was in this way, and apparently in this way 
only, that tiie défendant discharged him. 

During the four years and a little over in which he was, as he 
claims, in the defendant's employ, his salary of $6,000 per annum, or 
$500 a month, was paid by the Central Company. It does not appear 
that he was ever given anything directly by the défendant company, 
except $4,000 of its common stock. AU he received, either from the 
défendant or the Central Company, during the time of his employment, 
was $6,000 a year and this $4,000 of stock. By the terms of the let- 
ter upon which he sues he should hâve annually received during the 
four years he was in the defendant's employ $4,000 of such stock. 
The learned judge below held that, as he was in that employ for four 
years, he was entitled to $16,000 of stock. He had received only $4,- 
000. He had a just claim to $12,000 more. By the letter the défend- 
ant bound itself to buy at the end of ten years, or say on May 1, 1913, 
the common stock given to the plaintiff, and to pay par for it. The 
case went to the jury below on the 7th of December, 1911. The prés- 
ent value of $12,000, payable May 1, 1913, was then $10,988. 

By the terms of the letter the plaintifif's salary in certain contin- 
gencies, which actually happened, was to be increased $1,000 a year 
until it reached $10,000 per annum. He was, however, to treat as 
part of his salary any dividends he received upon the common stock 
which was given him. On May 17, 1907, the date of his dismissal, 
there was due and unpaid him for this promised augmentation in sal- 
ary the net amount of $6,022.78. The interest thereon to the time of 
trial footed up $1,890.35. In addition, the court held that under the 
terms of the contract he was entitled to three months' salary in lieu 
of notice. Such salary, it determined, was to be calculated at the rate 
his salary would then hâve been, had the increase of $1,000 a year 
been made. If it had been, he would hâve been receiving, beginning 
May 1, 1907, $10,000 per year. Three months' salary at that rate 
would be $2,500. Although he was discharged as of May 17, 1907, 
he had, prior thereto, coUected his salary for the entire month of May 
at the rate of $6,000 per annum, or $500 a month. At that rate the 
salary from the 17th to the 31st of the month amounted to $225.81. 
The verdict below accordingly allowed him $2,500 less $225.81, or 
$2,274.19, and interest thereon from May 17, 1907, to trial, or $622.73. 
The présent value of defendant's contract to give laim $12,000 of com- 
mon stock and to buy it from him at par on May 1, 1913, and the an- 
nual augmentations of salary he was to receive, and salary for three 
months in lieu of notice, together with interest on the two last-named 
sums, foot up the amount for which the plaintiff below recovered judg- 
ment. 

[2] We hâve held that the plaintiff was an agent of the défendant 
within the meaning of section 53 of article 53 of the Code of West 
Virginia. As such the corporation, acting through its board of di- 
rectors, had the right to dismiss him at any time. The board could 
not bind the corporation to pay a penalty if it saw fît to exercise a 
privilège that the law of the state made inaliénable. It foUows that 
the plaintiff was not entitled to recover this sum of $2,274.19, or the 
interest thereon, $622.73, a total of $2,896.92, 
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It does not appear that the défense under this statute vvas ever in 
any way taken by the défendant in the court below. Under such cir- 
cumstances, it could not for the first time make the contention hère ; 
but as the point has been fully argued before us, and as the case will 
for other reasons hâve to be sent back for a new trial, we hâve thought 
it best to say about it what we hâve. 

At the time the alleged contract was entered into the plaintifif was 
a director and vice président of the défendant. He remained such for 
about a year thereaf ter, if his apparently somewhat vague recollection 
on the subject is accurate. The défendant hère argues that under the 
law of West Virginia no salary or compensation can be allowed a 
président or director for services as such without the approval of the 
stockholders. It is admitted that the contract between the défendant 
and'the plaintiff was never laid before the stockholders of the former. 
It does not appear from the record that this objection was made be- 
low. Under such circumstances, ail that need be said is that the stat- 
ute does not apparently prohibit absolutely ail compensation to any 
président or director unless the stockholders approve, but only such 
compensation as shall be paid him for his services as président or 
director. When the case is again tried, the défendant may, if it be so 
advised, set up this défense. The question will then hâve to be deter- 
mined whether, upon the évidence, the services rendered by the plain- 
tiff were rendered as a director of the défendant. If they were not, 
the provision of the statute now under considération would appear 
to hâve nothing to do with the case. 

[3] In the court below the défendant strenuously insisted, as he hère 
insists, that the contract was void, even if both the parties to it had in 
fact attempted to make it. According to this contention it was void 
because sound public policy does not permit any holder of the stock 
of a corporation to place the officers thereof under spécial and peculiar 
obligation to him or it by agreeing to pay him something beyond that 
which he receives from the corporation in return for what he does for 
it. In support of this contention it cites West v. Camden, 135 U. S. 
507, 10 Sup. Ct. 838, 34 h. Ed. 254; Seymour v. Détroit C. & B. 
Rolling Mills, 56 Mich. 117, 22 N. W. 317, 23 N. W. 186; Wilbur v. 
Stoepel, 82 Mich. 344, 46 N. W. 724, 21 Am. St. Rep. 568. None of 
thèse cases sustain defendant's contention in the broad form in which 
it is made. They do hold that it is contrary to public policy for a 
stockholder in a corporation, who does not own ail the stock, so to 
bind himself by contract that he will be liable in damages if the other 
party is not kept in oiBce by the corporation. 

The contract sued on in this case does not in form undertake to 
make or keep the plaintiff an officer of the Central Company. The 
défendant binds itself to commit to him the gênerai management of 
its Michigan business. It may bave been, and the record shows that 
it was, in the contemplation of the parties that the défendant should 
operate its business in Michigan through the Central Company. So 
far, however, as the agreement between plaintiff and défendant was 
concerned, the défendant could hâve at any moment changed its mind 
in this respect, without the plaintiff having any right to complain. He 
was entitled, so long as he remained in defendant's employ, to man- 
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âge its Michigan business. It was for it to say whether it would or 
would not use the Central Company in connection with that business, 
and to what extent. Moreover, ail the cases hold that such contracts, 
when void, are so because they are made without the knowledge and 
consent of minority stockholders. If enforceable, the majority cannot 
permit the removal of the other contracting party from his corporate 
office or employment, except at the risk of exposing themselves to Per- 
sonal liability to him. 

When the reason for the rule does not exist, the rule is inapplicable. 
The défendant has not affirmatively shownthat there were, otherwise 
than in name, any other stockholders in the Central Company. It is 
agreed that at ail times the défendant owned 90 per cent, of the Cen- 
tral stock. The défendant sets up this défense. The record shows 
that the connection between it and the Central Company was most 
intimate. If it be a fact that the Central Company had other stock- 
holders than the défendant, that such other stockholders had an ap- 
préciable pecuniary interest in it, and did not know of the contract 
with the plaintiff, it will be easy for the défendant to prove such facts. 
We think the burden of proof is on it. If there shall be a new trial 
of the case, the défendant may, if it wishes, show precisely who the 
stockholders of the Central Company were at the time the contract 
was made, and at any other times which it may think relevant, and 
what the amount and character of their holdings were. 

The défendant says that in any event such a contract as that sued 
on in this case is beyond the corporate powers of the défendant cor- 
poration. It admits that such powers are broad. There is no ques- 
tion that it is expressly authorized to hold stock in such a corporation 
as the Central Company; but even under such circumstances, it 
argues, it may not use or contract to use its funds in augmenting the 
salary of one who is serving it, if he is serving it at ail, only as an 
ofiScer of a corporation in which it is a stockholder. The rules of 
law which should be applied to relations between one corporation 
and another in which it is a stockholder are still to a large extent 
in the making. It is quite possible that they are and should be dif- 
férent, when there are other real and substantial .holders of stock, 
from what they are when to ail practical intents and purposes the 
other corporation is the sole holder. The relation between thèse two 
corporations in this respect will doubtless be clearly shown at a new 
trial, if one is had. Until then we prefer not to deal with what well 
may become moot questions. 

The defendant's assignments of error thus far discussed, so far 
as they were raised below at ail, arose either out of the action of the 
court in overruling; the defendant's demurrer to the plaintifif's déc- 
laration, or out of its rejection of defendant's prayer for an instruct- 
ed verdict. 

The défendant says there are other reasons why it was entitled 
to such an instruction. It claims the letter sued upon upon its face 
shows that a formai contract was to be substituted for it; that the 
contract was the act of the président alone, and was not binding upon 
the défendant unless and until it was ratified by its directors; and 
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that the plaintiff, by accepting the presidency of the Central Company 
and receiving salary therefrom, voluntarily rescinded or abrogated 
his contract with the défendant. 

There was évidence in the record from which it might be found 
that the parties subsequently mutually agreed that it was unnecessary 
to formulate any other contract; that the letter of April 23d suffi- 
ciently embodied the agreement between them; that such contract 
was afterwards ratified by the defendant's board of directors; and 
that neither party considered the acceptance by the plaintiflf of the 
presidency of the Central Company as anything else than one of the 
things he was expected to do under the contract. 

In so far as thèse issues depended upon the construction of writ- 
ten instruments, they were for the court. So far as they in whole 
or in part turned upon the conclusions to be drawn from oral testi- 
mony, they were for the jury. We see no error in the action of the 
court below with référence to them. 

We corne now to the considération of the more difficult portion 
of the case. 

[4] Défendant had ofFered to prove that plaintiff had taken $10,- 
785.60 out of the treasury of the Central Company and had never 
accounted for it. The court excluded such testimony. Défendant 
could not set off against what it might owe the plaintiff spécifie sums 
due by the latter to the Central Company. Its relations to its sub- 
sidiary corporation and to the other stockholders therein, if any there 
were, might be such that it would be bound by a contract to pay for 
services rendered to the company in whose prosperity it was so 
greatly interested. It does not follow that it can in its own name or 
right recover debts due the Central Company. 

One corporation often finds it convenient to operate through an- 
other company, ail or the majority of whose stock it owns, and whose 
opérations it absolutely controls. Those who manage such corpo- 
rations hâve a keen appréciation of one ultimate fact. They know 
that the subsidiary corporation must do whatever the controlling 
corporation demands. They not infrequently pay little attention to 
the form in which légal theory requires that corporate action shall 
be taken. Substantial rights thus become entangled in a mesh of 
légal difficulties and perplexities, both of substance and of procédure. 
Sometimes justice can be donc only by cutting through this net, or 
by pushing it bodily aside. When fraud cannot be otherwise pre- 
vented, such course has often been taken. No new principle is there- 
by established. There is no promulgation of a doctrine which niay 
logically lead to conséquences undreamed of by the judge or chan- 
cellor who proclaimed it. Nothing more is donc than to make a new 
application of the old rule that the courts will strip from fraud what- 
ever mask it may assume. 

There may be other circumstances under which a court would be 
justified in ignoring the corporate form given to the transaction, in 
order that right may be done to the interests involved. Whether this 
ever can be done, and, if so, under what circumstances, need not be 
hère determined. It certainly ought not to be attempted unless jus- 
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tice cannot be otherwise attained, or unless the doing of it is in ac- 
cordance with some légal principle which can properly be applied to 
ail like cases. We know of no rule which, under the circumstances 
of this case, would permit the setting off against a debt due by a 
controlling corporation to a third party of an indebtedness of such 
third party to a subsidiary company. 

Right and justice may be donc to the défendant without making 
new law. The plaintiff says that substantially the whole of the 
services for which the défendant promised to pay him were to be 
performed for the Central Company. It was implied in his under- 
taking, as in ail such contracts, that he was to discharge his duties 
honestly and f aithfully. If he did not, he was not entitled to the com- 
pensation agreed to be paid him. Whatever his rights might be in a 
suit upon a quantum meruit, he could not in such case recover upon 
a spécial contract. We think, therefore, that the défendant was 
entitled to prove, if it could, that the plaintiiï had not accounted 
for a large sum of money belonging to the Central Company, and 
which he had taken from the latter, and that it should hâve been al- 
lowed to do so. 

By his contract he undertook to operate the promotion part of the 
business at an expense not to exceed 20 cents per square yard of 
pavement laid, and that he would take no work which would not 
show a profit when the calculations were made in a certain definite 
way. Défendant olïered to prove that the promotion expenses of 
the Central Company during the time its opérations were controlled 
by the plaintifï greatly exceeded 20 cents per square yard, and that 
much work was undertaken which did not show a profit according 
to the standard set up in the contract. It appears to us that this 
was its right, and that the refusai to permit it so to do was error. 

There would seem to be only two possible contentions open to 
the plaintifï. Either he was to serve the défendant directly and 
exclusively, or he was to serv« it by managing the Central Company. 
Upon the former alternative his contract would hâve ended when 
he entered into the employ of the latter. He claims that his agree- 
ment contemplated that he was to act through the subsidiary corpo- 
ration. We hâve held that he was entitled to take such position. It 
necessarily follows that the conditions under which he undertook 
to do the work are applicable to what he did for that company. 

Plaintifï says that he did not agrée to keep promotion expenses down 
to 20 cents a yard and to show a profit in ail the work which he took. 
He claims that the language in the agreement upon which défendant 
bases the contention that he did so is nothing more than the expres- 
sion by him of an expectation that he would be able to achieve those 
désirable resuits. We cannot agrée with him. There is nothing in 
the language of the contract which would justify such a construc- 
tion. There is nothing ambiguous about it, nor is the interprétation 
we give it in any wise unreasonable as viewed from the position in 
which the parties stood at the time it was entered into. The plaintiff 
was then in the employ of the défendant. He was receiving a salary 
of $3,000 a year. Its Michigan business was in bad shape. He was 
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put in charge of it. He promised to attain certain specified and 
higlily advantageous results. It promised to pay him a greatly in- 
creased compensation. Défendant could, if it had seen fit, iiave 
waived the performance by the plaintiiï of the whole or any part of 
what he undertook to~ do. We do not find in the record any docu- 
mentary évidence that it did so. As a ruie, whenever he asi^ed the 
défendant for any of the sums for which he is now suing his atten- 
tion was called to the fact tRat the business had not been profitable 
and that the promotion expenses had been too great. If there is any 
other évidence that the défendant waived its right to rely upon the 
plaintifï's breach of thèse undertakings on his part, it was a question 
for the jury under proper instructions from the court. We find noth- 
ing in this record which would justify us in holding that as a matter 
of law such waiver had been shown. 

The judgment belovv must be reversed, and a new trial granted. 

Reversée!. 



rMTEI) STAÏf;.S V. KOLOLA'ER. 

(Circuit ("(lui-t of Aifpeiils, Tiiiril Circuit. Aprll 17, 191.'3.) 

Xo. 1,719. 

AlIEXS (§ 67*) — XATlUAUZAlroK — COKSTKIICTION OF StaTUTE — "DiSTEICT." 

Natiiralizatioii Act .Jiiiie li!>. IDOti. c. ;:î5i)2. ii .'i. :« Stat. 506 (U. S. Comp. 
St. Supp. 1911, ]). .5291, confers ou tlie feder,al courts in any state, for 
certain nauied territories, and tlie Suprême (\)urt of the District of 
Co]uinl:)ia, and state courts of record aud fj;eiieral jurlsdiction, exclusive 
jurisdiction to uaturalize aliens. Section 4 j)rovidcs tliat an appllcant 
must hâve been a résident of the United States for flve years continu- 
ously, and of tlie "state, territory, or district" for one year, immediately 
preceding the application. Section 9 provides that ever,y final hearing 
upon stich pétition shall be had in open court before a judge, and that 
the applicant and witnesses shall be examined under oath "before the 
court and in the présence of the court." Section 10 provides that, in 
case the petitioner has not resided in the "state, territory or district" 
for the full flve years, he inay establish the time of his résidence within 
the state by two witnesses. and the remaining portion of his flve years' 
résidence within the United States may be proved by déposition. Bcld, 
that the word "district," as used in cpnnection with the words "state" 
and "territory" in sections 4 and 10, refers to the District of Columbia, 
and not to the judicial district in which the pétition is iiled, and a pe- 
titioner who has resided within the State, but not within such .iudlcial 
district, for the recjuired flve years, cannot establish any part of such 
résidence by déposition. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 131-137 ; Dec. Dig. 
§ 67.* 

For other définitions, see Words and Phrases, vol. S, pp. 2136-2138; 
vol. 8, pp. 7639, 7640.] 

Appeal from the District Court of the United States for the Middie 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Pétition by the United States against Jacob Kolodner for cancella- 
tion of certificate of naturalization. Pétition dismissed, and the United 
States appeals. Reversed. 

•For other cases see same topic & % numbee in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexe» 
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For opinion below, see 199 Fed. 809. 

Andrew B. Dunsmore, of Wellsboro, Pa., for the United States. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. This is an appeal from the order and de- 
cree of the district court of. the United States for the middle district 
of Pennsylvania, in a proceeding under section 15 of the Act of June 
29, 1906 (34 Stat. 601, c. 3592 [U. S. Comp. St. Supp. 1911, p. 537]), 
instituted July 13, 1912, by the district attorney of the United States 
for the middle district of Pennsylvania, to cancel a certificate of cit- 
izenship granted to the appellee, Jacob Kolodner, by the court below 
on the 28th day of November, 1910. 

The pétition of the district attorney represents that on the 24th day 
of February, 1910, the appellee, an alien, a subject of the Emperor of 
Russia, filed in the circuit court of the United States for the middle 
district of Pennsylvania his application for admission to citizenship of 
the United States, alleging that he had resided continuously in the 
United States and in the state of Pennsylvania for the term of fîve 
years at least, immediately preceding the date of his application ; i. e., 
since the ISth day of June, A. D. 1902. The pétition was supported 
by the affidavits of the petitioner and two witnesses. In thèse affi- 
davits, the witnesses deposed that the petitioner was personally known 
to them, and that he had resided in the United States and in the state 
of Pennsylvania continuously for a period of two years immediately 
preceding the date of filing his application. In order to establish the 
other three of the five years of continuons résidence required by the 
act of Congress, the applicant produced to the court, upon the hearing 
of his application, the dépositions of two witnesses taken in the city 
of Philadelphia. Thèse witnesses deposed to the résidence of the 
petitioner in the United States and in the state of Pennsylvania from 
February 24, 1905, to a day unstated in the year 1908. Such proof, 
by déposition, viras accepted by the court to complète the proof of 
that portion of petitioner's five years' résidence within the United 
States, which was not covered by the affidavits accompanying the pé- 
tition or by the testimony of the affiants in the présence of the court. 
Upon thèse proofs, the petitioner was admitted to citizenship by the 
court below on the 28th day of November, 1910. 

After hearing argument on the proceedings for cancellation, the 
respondent being personally présent but filing no answer, the court, on 
October 26, 1912, entered a decree denying the pétition of the gov- 
ernment, and from this decree the government takes the présent ap- 
peal. 

The facts, as stated in the pétition of the government, are uncontro- 
vcrted. 

The act of Congress of June 29, 1906, above referred to, is entitled 
"An act to establish a Bureau of Immigration and Naturalization, and 
to provide for a uniform rule for the naturalization of aliens through- 
out the United States." By its provisions, Congress bas indicated its 
purpose to make more stringent than theretofore the conditions upon 
204 F.— 16 
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which, and the procédure by which, the privilège of citizenshîp may 
be obtained by aliens. The portions of the act material to the présent 
case are as f ollows : 

"Section 3. That exclusive jurlsdiction to naturalize aliens as citizens of 
the United States is hereby conferred upon the following specifled courts: 

"TJnlted States circuit and district courts now existing, or which may here- 
after be èstablished by Congress in any state, United States district courts 
for the terrltories * * * the suprême court of the District of Oolumbia, 
and the United States courts for the Indian Territory ; also ail courts of 
record in any state or territory now existing. * * * 

"That the naturallzatlon jurlsdiction of ail courts herein speclfied, state, 
territorial, and fédéral, shall extend only to aliens résident withm the respec- 
tive judicial districts of such courts. 

********** 

"Sec. 4. That an allen may be admitted to become a citizen of the United 
States in the following manner and not otherwise: 

******»*»* 

"Second. Not less than two years nor more than seven years after he has 
made such déclaration of intention he shall make and file, in duplicate, a pé- 
tition in writlng, signed by the appllcant In his own handwriting and duly 
verified, in which pétition such appllcant shall state his fuU name, hls place 
of résidence (by street and number, if possible), his occupation, and, if pos- 
sible, the date and place of hls birth; the place from which he emigrated, 
and the date and place of hls arrivai in the United States, and, if he eutered 
through a port, the name of the vessel on which he arrlved ; the tlme when 
and the place and name of the court where he declared his intention to be- 
come a citizen of the United States ; if he Is marrled he shall state the name 
of his wlfe and, if possible, the country of her nativity and her place of rési- 
dence at the tlme of flllng his pétition; and if he lias children, the name, 
date, and place of birth and place of résidence of each child living at the tlme 
of the filing of Us pétition: 

"The pétition shall also be verifled by the afBdavlts of at least two créd- 
ible witnesses, who are citizens of the United States, and who shall state in 
their affidavits, that they hâve personally known the appllcant to be a rési- 
dent of the United States for a period of at least flve years continuously, 
and of the State, Territory, or district in which the application is made for 
a period of at least one year Immedlately preceding the date of the flllng of 
hls pétition, and that they each hâve Personal knowledge that the petitioner 
Is a person of good moral character, and that he is in every way qualifled, 
in theIr opinion, to be admitted as a citizen of the United States. 

* * * * * * * * . * * 

"Sec. 9. That every final hearlng upon such pétition shall be had in open 
court before a judge or judges thereof, and every final order which may be 
made upon such pétition shall be under the hand of the court and entered In 
fuU upon a record kept for that purpose, and upon such final hearing of such 
pétition the appllcant and witnesses shall be examined under oath before the 
court and in the présence of the court. 

"Sec. 10. That In case the petitioner has not resided In the state, territory, 
or district for a period of flve years continuously aûd immedlately preceding 
the flllng of his pétition he may establlsh by two witnesses, both in hls pé- 
tition and at the hearing, the tlme of his résidence within the state, provided 
that It has been for more than one year, and the remaining portion of hls 
five years' résidence within the United States required by law to be èstab- 
lished may be proved by the dépositions of two or more witnesses who are 
citizens of the United States, upon notice to the Bureau of Immigration and 
Naturallzatlon and the United States attorney for the district In which sald 
witnesses may réside." 

In view of thèse provisions of the Naturalization Act of June 29, 
1906, the question hère presented is, Did section 10 thereof permit the 
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applicant for naturalization, who had resided within the state of Penn- 
sylvania, where his pétition was filed, for a peridd of five years con- 
tinuously and immediately preceding the filing of his pétition, to take 
dépositions in such state but outside of the judicial district where 
applicant lived, to estabUsh a portion of the five years résidence re- 
quired to be proven by said act ? 

The court below has answered this question in the affirmative, on 
the ground that, though the applicant had resided in the state for the 
requisite continuous period of five years, he had not so resided for 
the whole of that period within the fédéral judicial district of that 
state, where his application for naturalization was filed. 

The question is not without difficulty, but we think that a careful 
examination of the provisions of the Act above recited makes it clear 
that the législative intention, as expressed by the language employed, 
does not justify the interpolation of the word "judicial" before the 
Word "district," in the second line of the tenth section thereof. 

It will be observed that the section immediately preceding section 10 
of the act requires that every final hearing upon such pétition shall 
be had in open court before a judge thereof, and that upon such final 
hearing the applicant and witnesses shall be examined under oath, 
before and in the présence of the court. In section 10, the framers 
of the Act, évidently having in mind the difficulty of producing wit- 
nesses to prove a résidence for a portion of the period of five years 
in another and perhaps distant state or territory from that in which 
the application is made, provided that the dépositions of such witness- 
es in other states or territories might be taken where they resided, and 
used in lieu of testimony before the court, as to the fact of résidence 
in another state, territory or District of Columbia. Section 10 is 
manifestly an exception to the express rule of section 9, requiring ail 
witnesses as to the period of résidence to be examined under oath and 
before and in the présence of the court. The wisdom of this gênerai 
rule, founded as it is upon a wide and long expérience as to the best 
method of establishing the truth of facts alleged or in controversy, 
espécially commends itself in a case like the présent, where the law 
is seeking to guard the granting of the privilège of citizenship to 
aliens by requiring the strictest proof of the important and essential 
conditions of résidence within the country. Clearly, the exception to 
the gênerai rule should not be loosely construed, and no interpréta- 
tion thereof should be indulged in, which is not warranted by express, 
language of the act, or, where the language is doubtful, is not made 
necessary by the gênerai scope and purpose of the act. 

Looking through the whole act, and dwelling upon the parts there- 
of which hâve been above quoted, we think there will be little difficulty 
in giving its proper and intended meaning to the word "district," as 
used in the tenth section of the act and in the next to the last para- 
graph of section 4. By the third section, the United States circuit 
and district courts in any state and for certain named territories, and 
the Suprême Court of the District of Columbia, and state courts of 
record hâve conferred upon them exclusive jurisdiction to naturalize 
aliens. "States/' named "'territories" and "District of Columbia" are 
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ail well-defined geographical and political names, and togetlier com- 
prise the whole or the largest part of the territory over which the 
jurisdiction of the Constitution and laws of the country extend. In 
this view, there seems to be no difficulty in referring the word "dis- 
trict," in section 10, to the "District of Columbia," one of the three 
geographical names enumerated in section 3, to describe the habitat 
of the courts upon which exclusive naturalization jurisdiction is con- 
ferred. The order in which the words are used is the sanie, — state, 
territories, and district. It hardly needs référence to the principle 
of noscitur a sociis, in the interprétation of this statute, to hold that 
the word "district," in the fourth and tenth sections, refers to the Dis- 
trict of Columbia, mentioned in the third section, and belongs to the 
same class of geographical and political names to which the words 
"state" and "territory" immediately preceding in the fourth and tenth 
sections, belong. As said by the learned counsel for the government : 

"It does not comport with the rules of grammatical construction to récite 
in séries and without qualifj-ing words, divisions of two distinct liinds." 

If the word had been left out in either of the sections, there would 
hâve been no provision for the opération of those parts of the enact- 
ment in the District of Columbia. The generic name "district" is suf- 
ficient to identify the spécial appellation "District of Columbia," just 
as the word "territory" refers to the territories of Arizona, New Mex- 
ico, etc. 

Moreover, the framers of the act did not omit to use the word 
"judicial," when they ref erred to judicial districts, as in the third para- 
graph of section 3, above quoted, and also in section 15. It cannot be 
claimed that the word "district" would hâve no force. or eiïect if the 
qualifying adjective "judicial" be not read in with the provisions cited 
in section 4 and 10. On the other hand, if the word "judicial" is read 
into those sections before the word "district," the preceding words, 
"state" and "territory," are mère surplusage, and that canon of con- 
struction which requires that every word of a statute should, if possi- 
ble, be operative, would be disregarded. Again, the évident interit to 
establish a uniform System of naturalization throughout the United 
States, its territories and District of Columbia, would be thwarted, 
and the strict requirements in regard to the character of the testimony 
requisite to establish the conditions of citizenship, as set forth through- 
out the act, and especially in the sections above quoted, would in some 
respects be inapplicable to the District of Columbia. 

We think, therefore, the language of the act, taken in connection 
with its scope and declared purpose, does not justify the interpréta- 
tion by which the word "district," in the fourth and tenth sections 
thereof, should be qualified by the word "judicial," and, on the con- 
trary, that a just interprétation requires, that by the word "district," 
in thèse sections, référence is made to the generic désignation of 
the District of Columbia, as used in the third section of the act. 

This conclusion may be, and doubtless is, a hardship imposed upon 
the applicant in this case. We may not, however, in order to avoid 
the hardship of a particular case, relax the strict requirements im- 
posed by the law making power upon those who seek to obtain the 
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privilège of citizenship in the United States, or impair in any degree, 
by judicial interprétation, the safeguards sought to be thrown around 
the citizenship of the country. 

The judgment below is therefore reversed, with instructions to the 
court below to enter judgment of cancellation in accordance with the 
government's pétition. 



MAZZARIELLO v. DOHERTY. 

(Circuit Court of Appeals, First Circuit. April 18, 1913.) 

No. 993. 

JuDGMEKT (§ 828*)— Res Judicata — Gbounds of Liability. 

Plaintiff, while employed by défendant, was Injured by the breaklng 
of a wagon, and brought suit in the state court to recover damages, al- 
leglng a cause of action under the Massachusetts Bmployer's Liability 
Âct (Rev. Laws Mass. c. 106), charging a defect in defendant's ways and 
■Works, in that the wagon was rickety, unsafe, overloaded, and unsuit- 
able. .Tudgment having been rendered for défendant in that case, plain- 
tiff sued in the fédéral courts, stating a cause of action for the same in- 
juries for violation of defendant's common-law duty to furnish plain- 
tiff with a reasonably safe place to work. Held that, since both of such 
alleged grounds of liability might hâve been pleaded and relied on by 
plaintiff in the state court, the Massachusetts iudgment for défendant 
was res judicata, and a bar to the proceeding in the fédéral court. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1504-1509; 
Dec. Dig. § 828.* 

Conclusiveness of judgment as between fédéral and state courts, see 
notes to Kansas City, Ft. S. & M. E. Co. v. Morgan, 21 C. C. A. 478; 
Union & Planters' Bank of Memphis v. City of Memphis, 49 C. C. A. 468 ; 
Converse v. Stewart, 18 C. 0. A. 215.] 

In Error to the District Court of the United States for the Dis- 
trict of Massachusetts ; Le Baron B. Coït, Judge. 

Action by Francisco Mazzariello against James Doherty. Judgment 
for défendant, and plaintiff brings error. Affirmed. 

John T. Wilson, of Boston, Mass., for plaintiff in error. 
John F. Cronan, of Boston, Mass., for défendant in error. 

Before DODGE, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

ALDRICH, District Judge. The plaintiff first brought an action in 
the state court of Massachusetts to recover compensation for the same 
injury complained of hère, and by his déclaration based bis supposed 
right upon the Employer's Liability Act (Rev. Laws Mass. c. 106), 
and alleged a defect in the ways and works of the défendant. The of- 
fending thing which caused the injury complained of was a wagon, 
which, as alleged, was rickety, unsafe, overloaded, and unsuitable. 
The case was turned against the plaintiff, and a gênerai verdict di- 
rected for the défendant, after two trials upon the merits, and under 
instructions and a spécial verdict that the défendant was not the own- 
er of the wagon in question. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 190Î to date, & Rep'r Indexes 
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Certain exceptions were taken by the plaintiff in the state court, but 
were not prosecuted. The plaintiff subsequently brought a suit in the 
United States court for the District of Massachusetts to recover for 
the same injury by the same offending thing, and based bis right upon 
an alleged failure of the defendant's common-law duty to furnish a 
reasonably safe place for the performance of the work which the 
plaintiff was supposed to do. 

The défendant herein pleaded the former judgment in the state 
court in abatement or in bar of the proceeding hère, and the plea was 
sustained, upon the ground that the rights of the plaintiff were con- 
cluded by the trials and judgment upon the merits in the state court. 

There are some cases, based upon exceptional situations, like Union 
Pacific Railroad v. Wyler, 158 U. S. 285, 15 Sup. Ct. 877, 39 L. Ed. 
983, and Boston & Maine Railroad v. Hurd, 108 Fed. 116, 47 C. C. 
A. 615, 56 L. R. A. 193, which, for the purpose of determining when 
the statute of limitations begins to run, treat the common-law right 
and a statutory right as presenting différent causes of action. 

We look upon thèse authorities as somewhat exceptional, and as by 
no means conclusive of the broader question before us. 

The unquestionable gênerai rule is that only a single cause of action 
in respect to the same injury springs from a single transaction, though 
it may give rise to différent kinds of relief. Moreover, the situation 
hère is a local one, and the rights of the parties are to be determined 
with référence to the law of Massachusetts. It was unquestionably 
open to the plaintiff to seek his relief in either the fédéral or state 
tribunal. He elected to bave his day in the state court of Massachu- 
setts, one which possesses and exercises the broadest possible com- 
mon-law jurisdiction, under libéral rules and laws with respect to 
pleadings and amendments. 

It is doubtless perfectly true that the plaintiff might hâve invoked 
the two supposed remédies, common-law and statutory, by joining ap- 
propriate counts for that purpose, and hâve elected at the end of the 
trial upon which he would stand ; but, having stood upon the statutory 
count alone, it was open to him, under the libéral practice obtaining in 
the Massachusetts courts, at the end of the trial and before final judg- 
ment, to turn his case into one which would présent the common-law 
right, thus presenting an issue upon which the case could reasonably 
bave been determined upon the common-law right at the end of the 
trial already had, because the new pleading would be merely the asser- 
tion of a common-law duty in respect to a situation about which 
there had been a full trial on the merits. 

Without regard to whether, in certain spécial limited and technical 
sensés, there were two causes of action, one statutory and the other 
common law, the gênerai proposition was early established in Massa- 
chusetts, in Smith v. Palmer, 6 Cush. 513, that the introduction of a 
new count for the enforcement of a différent form of liability is not a 
count based upon a new cause of action. 

In that case the court referred to earlier cases, saying, at page 519: 

"New counts are not to be regardecl as for a new cause of action, when 

the plaintiff in ail the counts attempts to assert rights and enforce claims 

growing out of the same transaction, * • * however great may be the 
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différence In the form of Uabillty, as contained in the new counts, from that 
stated In the original counts." 

See, also, Commonwealth v. Company, 201 Mass. 248, 87 N. E. 590. 
Again, in Clare v. New York, etc., Railroad, 172 Mass. 211, 214, 
SI N. E. 1083, 1084, the court said: 

"There was on the facts but one cause of action for personal Injuries. 
This could not be split by the plaintlffi into two separate causes of action. 
The judgment in the former action Is conclusive upon the whole cause of 
action for personal injuries, whlch could hâve been tried and determined in 
that action as between the same parties." 

Attention has been called to what, upon a cursory glance, would 
seem to présent inconsistent statements in the opinion of the Massa- 
chusetts court in the Clare Case ; but the seeming inconsistency dis- 
appears when it is seen that the court was making a distinction in the 
first paragraph of the opinion between a second trial for personal in- 
juries, or, in other words, for pain and suffering, and a second trial 
between the same parties in an action to recover for the death, rather 
than for personal injuries. And while it is there conceded that a for- 
mer trial for personal injuries would not operate as a bar to the prose- 
cution of a subséquent case for death, it proceeds to point out that it 
would be a bar tô a second trial between the same parties for the same 
Personal injuries. 

It is doubtless true that if, under différent rights, there are distinct 
and différent éléments of damages recoverable under one right, and 
not under the other, a former trial would not be a bar to another trial 
in respect to damages not covered by the earlier trial. This is the 
doctrine of the Clare Case, to which référence has been made, and it 
is so because the two remédies would not be inconsistent. As ex- 
plained in the Clare Case, a former trial for personal injuries would 
not be a bar to the subséquent statutory trial for death; and this is 
so because there would be two kinds of damages, one for personal in- 
juries, or pain and suffering, and another for death. In such a case, 
there would manif estly be two causes of action, one for pain and suf- 
fering, and another for death, and each might be quite independent 
of the other. But hère the damages sought are precisely the same as 
those sought in the state court, where the plaintifï had a f ull trial upon 
the merits; and as said at the conclusion of the opinion in the Clare 
Case, the judgment in the former action is conclusive upon the whole 
cause of action for personal injuries which could bave been tried and 
determined in that action as between the same parties. 

The only différence between the plaintifï's case in the state court 
and his case hère is that the plaintifï hère asserts the common-law 
duty to furnish a safe place, something which he might bave done in 
the state court, thus invoking and avaihng himself of the common-law 
right at the end of his trial. 

It is the imperative demand of the law that a party shall bave his 
day in court, and a f ull and f air trial ; but it is not the policy of the 
law to split remédies or facts, in order that the plaintifï may hâve in- 
terminable trials for a single supposed grievance; and it is because 
of the demands of justice that litigation shall not be endless that the 
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rule is established în Massachusetts, in conformity with that whîch 
exists in England, and generally in this country, that "thé parties are 
concluded by the judgment in the former action, not only upon the 
issues actually tried and determined, but upon ail issues which might 
hâve been tried and determined in that action." Clare v. New York, 
etc., Railroad, 172 Mass. 211, 214, 51 N. E. 1083, 1084; Bassett v. 
Conn. River Railroad, 150 Mass. 178, 22 N. E. 890; Cotter v. Boston 
& Northern Railroad Co., 190 Mass. 302, 76 N. E. 910. 

The last case cited is one in which a différent right was alleged from 
that involved in the former trial. 

As to the attitude of the authorities of the United States courts up- 
on the question as to the extent and conclusiveness of a former trial as 
a bar to subséquent proceedings between the same parties, grounded 
upon négligence in respect to the same occurrence, see Stark v. Starr, 
94 U. S. 477, 485, 24 E. Ed. 276; Roberts v. No. Pacific Railroad, 
158 U. S. 1, 28, 15 Sup. Ct. 756, 39 L. Ed. 873; Columb v. Webster 
Mfg. Co., 84 Fed. 592, 28 C. C. A. 225, 43 L. R. A. 195. 

The former judgment between thèse parties should be treated as 
conclusive, because the plaintiff elected to prosecute his case before a 
state court, and elected to stand upon a statutory right, and to take a 
resuit based upon a full trial upon the merits, rather than invoke 
the common-Iaw right by putting it in issue and having that remedy 
applied to the merits of his case as then and there already presented. 

In the sensé of the res judicata rule, the plaintiff is seeking hère to 
apply a différent rule of duty and liability to the occurrence, the injury, 
and the cause of action in respect to personal injuries, from that in- 
voked in the proceeding in which he had a full trial before a court of 
gênerai jurisdiction; upon such pleadings and issues as he saw fit to 
employ. What he is attempting to do hère is something he could hâve 
done there as well as hère, and something which he ought to hâve 
donc there, if he intended to invoke the common-law right ; and, hav- 
ing failed to do that, he is estopped from prosecuting that right in an 
independent proceeding before another court. 

Judgment of the District Court affirmed, with costs. 



In re P. SANFORD ROSS. Inc. 
Appeal of WENDELIN. 

(Circuit Court of Appeals, Second Circuit. February 10, 1913. On Pétition 
for Beliearing, February 28, 1913.) 

No. 178. 

1. SniPPiNG (i 209*) — Prooeedings for Limitation of Liabilitt — Issues — 
Effect op Pkiob Judgment. 

Where a shipowner does not Institute proceedings for limitation of 
liability until after the damage claimant has recovered a judgment 
against it In a state court, it is concluded in such proceedings by tha 

•For other cases see same tapie & i ncmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



IN RE P. 8ANF0BD, E0S8 249 

décision of tlie state court on ail the issues involved in the action be- 
fore it. 

[Ed. Note. — For other cases, see Shipping, Cent. Wg. §§ 646-655, 659, 
661, 662; Dec. Dig. § 209.*] 

2. JUDGMEST (§ 713*) — CONCLUSIVENESS OF ADJUDICATIONr— MaTTEES CON- 

CLLDED. 

A judgment on the merits is eoncluslve as to every matter ofEered and 
received to sustain or defeat a demand. 

[Ed. Note.— For otlier cases, see Judgment. Cent. Dig. §§ 1063, 1066, 
1099, 1234-1237, 1239, 1241, 1247 ; Dec. Dig. § 713.*] 

3. Shipping (§ 209*)— Proceedings for Limitation op Liability — Issues 

AND Proof. 

Where a judgment was recovered in a state court against a corpora- 
tion, owner of a floating pile driver, for tlie death of an employé there- 
on, in which action the plaintifE alleged that the death was caused by 
the fault and négligence Of the défendant in failing to provide a proper 
and safe appliance, and évidence vtrs received on such issue, in a sub- 
séquent proceeding by such défendant for limitation of liability, the 
only question to be determined is whether such fault or négligence vs'as 
with its privity or Icnowledge, and being a corporation, to entitle it to 
the beneflt of the statute, it is required to show affirmatively that the 
absence of the appliance was without the privity or knowledge of its 
superintendent, who was chargea with the duty of seeing that the vessel 
was properly equipped. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 646-655, 659, 
661, 662 ; Dec. Dig. § 209.*] 

4. Shipping (§ 207*) — Limitation of Liabilitt — Peivitt ob Knowledge — 

Corporation. 

A corporation, owner of a floating pile driver, which for flve years had 
lacked an appliance essentlal to its opération with safety to the em- 
ployés working thereon. is chargeable with knowledge of the defect, and 
is not entitled to a limitation of liability against a claim for the deatli 
of au employé resulting from such defect. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 555, 643, 644; 
Dec. Dig. § 207.* 

Limitation of owner's liability, see note to The Longfellow, 45 C. C. 
A. 387.] 

Appeal from the District Court of the United States for the East- 
ern District of New York; Thomas I. Chatfield, Judge. 

Proceedings in admiralty by P. Sanford Ross, Incorporated, for Um- 
itation of HabiHty. From a decree granting such limitation, Ida Wend- 
elin, administratrix of Frithof Wendelin, deceased, appeals. Reversed. 

For opinion below, see 196 Fed. 921. 

See, also, 200 Fed. 1023. 

ïhe claimant's intestate was employed upon the pile driver belonging to 
the petltioner, which is a corporation, and while so employed received in- 
juries from which he died. ïhe claimant brought a common law action 
against the petitloner to recover damages for négligence causing the death 
of her intestate and obtained a verdict for $8,000. The petltioner thereupon 
flled a pétition for limitation of liability, surreudered the pile driver to a 
trustée, and without further coutesting its- liability for the accident, asserted 
the right to limit its liability to the value of the pile driver. 

Two principal questions were raised before the District Court: (1) Whether 
the limitation of liability statutes applied in the case of a pile driver; (2) 

•For other cases see same toplc & § kumbbb in Dec. & Am. Digs. 190T to date, & Eep'r Indexes 



250 204 FEDERAL RKPORTBB 

Whether the accident occurred without the prlvity or knowledge of thc petl- 
tloner. 

The District Cîourt ruled upon botli thèse questions in favor of the pe-tk- 
tioner and the claimant has appealed to this court 

Anthony J. Ernest, of New York City, for appellant. 

E. G. Benedict, of New York City, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). In con- 
sidering this case it may be un.necessary to détermine whether the pile 
driver, under ail the circumstances, came within the limitation of li- 
ability statutes. If the statute applied and yet the accident occurred 
through fault within its privity or knowledge, the petitioner is not en- 
titled to benefit by it. The détermination oiE the question of privity 
or knowledge may be décisive. 

[1] The petitioner might hâve applied to limit its liability as soon 
as the claim in question arose and thus hâve brought ail the issues 
into the District Court. It did not choose to do so and left some is- 
sues to be decided in the common law court. It is bound hère by the 
décision upon such issues. In re Old Dominion S. S. Co. (D. C.) 
lis Fed. 845 ; The Capt. Jack (D. C.) 169 Fed. 455. 

The complaint in the common law court alleged, among other 
things, that there were defects in the ways, works and machinery 
through the fault of the défendant — the petitioner. Elsewhere it 
stated that the defect was the absence of braces to control piles while 
being driven. From the testimony in the common law case which 
was read into the présent record, it appears that the absent brace was 
a "chock-block" which is a wedge-shaped pièce of wood used, when 
necessary, to prevent a pile while being driven from spinging out of 
proper alignment. There was also testimony that no chock-block was 
supplied or used upon this pile driver and, although there was much 
évidence to the contrary, that its absence caused the accident. 

[2] Upon such allégations and évidence the judgment in the com- 
mon law action necessarily went much further than to find mère négli- 
gence in the petitioner's subordinate employés. It adjudicated that the 
petitioner was itself neghgent in failing to equip the pile driver with a 
chock-block. Thèse questions were raised by the pleadings, and évi- 
dence was offered upon them. They were settled by the judgment 
and it is not material that it may hâve settled other questions or that 
other grounds of négligence may hâve been chargea. A judgment 
on the merits is conclusive as to every matter offered and received to 
sustain or defeat a demand. 23 Cyc. 1169, 1170. 

[3] When therefore, the case came into the District Court, the only 
question was whether the absence of the chock-block was with the 
privity or knowledge of the petitioner. The finding in the common 
law case that the petitioner failed in its duty to properly equip did 
not establish that. But the petitioner is a corporation, and is charged 
with the knowledge of its ofïîcers or agents who hâve charge of the 
particular subject matter. Undoubtedly its high officers were not £Q£- 
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sonally informed as to the détails of the equipment of ail tHe vessels 
belonging to their corporation. But it had a superintendent whose 
duty it was to see that ail vessels were in repair and properly equipped. 
The petitioner failed to show that the absence of a chock-block was 
without the knowledge of such superintendent. It failed to show 
that the pile driver when built was supplied with a chock-block or that 
it ever had one. Consequently the petitioner failed to show want of 
privity or knowledge and, in view of the common law judgment, fails 
to bring itself within the limitation of liability statute. In re Jeremiah 
Smith & Sons, 193 Fed. 395, 113 C. C. A. 391. 

The decree of the District Court is reversed with costs and the cause 
remanded with instructions, in case the claimant apply therefor, to 
decree in her behalf to the extent of the fund in the hands of the 
trustée without préjudice to her right to coUect the remainder of her 
judgment. 

On Pétition for Rehearing. 

Martin T. Manton and Anthony J. Ernest, both of New York City, 
for appellant. 

Everett, Clark & Benedict, of New York City (Edward G. Benedict, 
of New York City, of counsel), for appellee. 

PER CURIAM. In view of the pétition and the brief accompany- 
ing it, we hâve again considered the question whether the petitioner 
sustained the burden of showing that the f ailure of a master's duty 
upon which the common law judgment was based, was without its 
privity or knowledge. 

The petitioner is apparently a large corporation having différent de- 
partments of business, over one of which Campbell was superintendent. 
It is not satisfactorily shown that any duly elected officers of the cor- 
poration had any duty of inspecting the pile driving plant under him. 
There is no proof that the pile driver, either as part of the structure 
or of the equipment, ever had a chock-block and Campbell certainly 
was aware of its condition. Under such circumstances we still thinïc 
he was such a représentative of the corporation that his knowledge 
was imputable to it. While the cases generally speak of the knowledge 
of managing officers as being the knowledge of the corporation, the 
real test is not as to their being officers in a strict sensé but as to the 
largeness of their authority. Upon the record as it stands we are sat- 
isfied that our former conclusion was correct. 

[4] The petitioner further urges that we should now take further 
testimony as to the authority actually possessed by Campbell. It is pos- 
sible that we should give weight to this request were it not for another 
considération which we did not lay stress upon in the opinion. It is 
entirely clear from the testimony, as already pointed out, that this ves- 
sel which was rebuilt by the petitioner as a pile driver had been lack- 
ing in a chock-block for five years bef ore the accident. Whatever may 
hâve been the authority of the superintendent, the corporation must 
be presumed to hâve had knowledge of such condition, and this pre- 
sumption is not overcome by gênerai statements of the elected officers 
that they kept the vessel in good repair and knew of no defects in it. 
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Their testimony was not directed to chock-blocks and the proof is that 
none was ever supplied. A corporation cannot be excused for a long 
continued and apparent structural defect or for lack of necessary 
equipment without any proof that a supply of such équipaient was 
avaiîable or that it was the duty of any agent to obtain it. 

The case was apparently tried in the common law court upon the 
theory that chock-blocks were not necessary and, consequently, that 
the petitioner omitted no duty in failing to supply them. The common 
law judgment negatived this theory and produced a situation where the 
establishment of want of knowledge or privity was particularly diffi- 
cult. In such situation we think the proof offered entirely insufficient 
for the purpose. 

The pétition for a rehearing is denied. 



THE EHRIN (and two other cases). 

(Circuit Court of Appeals, Second Circuit. March 10, 1913.) 

No. 141. 

1. Collision (§ 70*)- — Steamship and Vessels Moored at End of Pibr — 

I'ault. 

Tliree barges, placed by a steamsbip conipaiiy at the eud of oiie of its 
piers at Hoboken, wliere they projected some 12.5 feet iiito ttie river, were 
injured in a collision with an incouiing steamsbip of anotlier line. Tliis 
vessel was intending to enter the thlrd slip above. some 800 feet or more 
away, and when she headed in was cauglit by the ebb tide and carrled 
down agalnst the barges. It was in the daytime, with clear weather, 
and the barges were seen. Held, that it was tbe duty of the steaniship 
to iiiake due allowance for their présence and govern her movements ac- 
cordingly, and that slie was solely in fault for the collision. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 91-100; Dec. 
Djg. § 70.*] 

2. States (§ 12*) — Boundaribs — Jueisdiction Ovee Navigable Watehs — 

Harbor Régulations — New York Harbor. 

Section 879 of the Greater New York Charter (Laws 1S07, c. RIS), which 
provides that It shall be unlawful for vessels to tie at the end of a pier 
in the North or Kast Rivers, except at their own risk of injury, does not 
apply to piers on the New Jersey shore, jurlsdiction over whlcii was ex- 
presslv re.served to that state by the agreement of September 16, 1833, 
confirmed by Congress in Act June 28, 1834, c. 126, 4 Stat. 708. 

IKd. Note.— For other cases, see States, Cent. Dig. §§ 6-11; Dec. Dig. 
§ 12.*J 

Thèse causes come hère upon appeals from decrees of the District 
Court, Southern District of New York, which held the Hamburg- 
American Line solely liable for damages sustained by three barges, 
which lay at the end of the Hamburg pier Ko. 1, Hoboken, N. J., by 
collision with the North German Lloyd steamsbip Rhein. The pier 
in question was the upper one of three occupied by the Hamburg 
Line. Between 10 a. m. and the time of collision, 12 :20 p. m., the lat- 
ter Company had shif ted four barges from the slip between piers 2 and 
3 to make room for a ship sailing from pier 3 at 5 p. m. There was 

•For other cases see same topic & § numbes in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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room in another of its slips to place thèse barges, but fpr its own con- 
veniencé it moved them thus early and placed them at^the end of pier 

1 abreast of each other, so that they projected out into the river about 
125 feet. 

The North Gêrman L,lôyd occupies the three piers next above the 
Hamburg's of which the northmost is pier 1. The Rhein came in from 
sea, intending to take a bérth on the southerly side of pier 1. In order 
to do this she would hâve to corne in on the northeast corner of pier 

2 and then warp herself into the slip between that pier and pier 1. 
The distance between Hamburg pier 1, where the barges lay, and 
North German Lloyd pier 2 was about 750 feet; pier 3 of the latter 
Company lying between. As the Rhein drew near to pier 2 of her own 
Une, and when about ofî pier 1 of the Hamburg Line, she turned 
towards the shore, was caught on her starboard by the ebb tide, and 
came down upon the barges, causing the damages to recover for which 
thèse libels were brought. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlinjgham and Robinson Leech, both of New York City, of coun- 
sel), for appellant. 

J. L. Seager, of New York City (A. J. McMahon, of New York 
City, of counsel), for libelant. 

Foley & Martin, of New York City (F. A. Spencer, Jr., and J. F. 
Foley, both of New York City, of counsel), for Wright & Cobb Co. 

Choate & Larocque, of New York City (Joseph Larocque, of New 
York City, of counsel), for the Rhein. 

Before I.ACOMBE, COXE, and NOYES, Circuit Judges. 

lyACOMBE, Circuit Judge (after stating the facts as above). [1] 
Whether thèse four barges were tied up where they were with or with- 
out sufficient excuse, they certainly constituted no hidden péril. Nei- 
ther the darkness of night, nor fog, nor falling rain or snow obscured 
them from an approaching vessel till she was almost upon them. It 
was broad daylight, and they were visible (and were seen) far enough 
ofï to advise such vessel of their whereabouts, that they were not 
navigating, and that if she undertook to pass them she must do so 
without any assistance from them. 

The Rhein was, therefore, fully advised of the problem before her. 
She knew the strength of the ebb tide which ran true there, she knew 
the force and direction of the wind and its probable efïect upon her 
own superstructure, she knew her own power and speed and her meas- 
ure of steerage way, she knew how much or how little she could de- 
flect from a heading true to the tide without precipitating the buck 
or sheer which would come when she finally turned in for her land- 
ing to swing down against the corner of pier 2. If with ail this in- 
formation she came into contact with vessels made fast, the burden of 
excusing herself from fault is most strongly upon her. The only ex- 
cuse she ofïered for not dealing safely with the situation she encoun- 
tered is the présence of a south-bound tug and tow. That there was 
such a flotilla we do not doubt. The captain and the first ofîicer so 
testify, and we see no reason to doubt their testimony. We are not 
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satisfied, however, that their présence necessitated navigation, which 
brought about the sheer to port. The diagram submitted by the cap- 
tain of the Rhein indicates that this tug and tow were so far to the 
eastward of the course the Rhein was holding, to make her pier, that 
there would be no occasion to modify that course because of their 
présence. 

The captain further says that the tug and the tow sheered over to 
to the steamer's starboard bow ; whether before or af ter exchange of 
signais we do not discover. That is exactly what the tug would do 
under the circumstances, for her master could see the Rhein was a 
North German Uoyd steamer heading for the piers of that line, and, 
although he might be a little on her port bow when he first saw her, 
a prudent man would not be likely to try to run in between her and 
the piers. In the mémorandum made at the time by both captain and 
first officer, no mention is made of this tug. The steamer's sheer is 
described as "unaccountable," which it certainly would not be if she 
starboarded sooner than she had intended to because a tug interfered 
with her, and in that way exposed herself to be bucked by the ebb 
tide. 

Finally, the pilot who was navigating the Rhein testifies that he has 
no recollection of the présence of the tug and tow, which would hard- 
ly be if she had been a factor in his navigation. Moreover his state- 
ment to the board of pilot commissioners, made on the day of the ac- 
cident, contains no référence to this tug and tow. He testified on the 
trial that when he got outside of the barges and nearly abreast of 
them he put the steamer on a course with the pier and stopped. It was 
then that the tide caught her bow and bore her down upon the barges. 
Our understanding of what happened is that the steamer's navigator 
turned in for his pier too soon, and that this was his own miscalcula- 
tion, not brought about by the unexpected appearance of any tow 
which embarrassed his proceeding on the course plotted on the cap- 
tain's diagram as the one they intended to take. For the results of the 
collision with thèse barges tied up to the pier we think the steamer is 
responsible. 

It was found below that the Hamburg Line was in fault for placing 
those four barges at the end of the pier, so as practically to extend it 
125 feet, and thereby cmbarrass the movements of any steamer trying 
to make the piers above them on an ebb tide. 

It is not infrequent for barges to be tied up temporarily at the end 
of a Jersey pier, and we cannot see that the tying up of several of 
them abreast of each other can be held so to obstruct the navigable 
waters of the Hudson river at the place in question as to constitute 
négligence and make the person placing them there responsible if some 
vessel collided with them. The situation hère is materially différent 
from that in The Kennebec (D. C.) 103 Fed. 681, where the eight 
boats practically appropriated more than a quarter of a narrow fair- 
way, and lay there in a thick fog without doing anything to advise 
other vessels of their présence. 

[2] Appellee refers to section 879 of the Greater New York Char- 
ter (Laws 1897, c. 378), which provides ; 
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"It shall not be lawful for any vessel, canal boat, barge, Ughter or tug 
to obstruct the waters of the harbor by lying at the exterior end of wharves 
Ih the waters of the North or Bast River, exeept at their own risk of in- 
jury from vessels enterlng or leaving any adjacent dock or pier, and any ves- 
sel, canal boat, barge, lighter or tug so lying shall not be entitled to claim 
or demand damages for any injury caused by any vessel entering or leaving 
any adjacent pier." 

But this section does not apply to piers on the Jersey shore. The 
agreement between the two states dated September 16, 1833 (4 Stat. 
at Large), which was confirmed by Congress (Act June 28, 1834, c. 
126, 4 Stat. 708), and which gave New York certain jurisdiction over 
the waters of the North River, expressly reserved to the state of New 
Jersey exclusive jurisdiction over wharves and docks on the shore of 
said State and of vessels fastened thereto. The Public Laws of New 
Jersey of 1883, at page 247, prohibited vessels from anchoring in this 
part of the river within 300 yards of the end of a pier. This statute 
was superseded when Congress by Act May 16, 1888, c. 257, 25 Stat. 
151 (U. S. Comp. St. 1901, p. 3549), took up the subject of anchorage 
ground for vessels in the bay and harbor of New York and in the 
Hudson and East rivers, and comprehensively disposed of it. 

Although the présence of the barges at the end of this pier may 
hâve embarrassed the Rhein in making her landing, we cannot see 
how the Hamburg-American Line can be held in fault for the re- 
sulting collision. 

The decrees are reversed, with costs of this appeal to the claimant 
Hamburg-American L,ine against the Rhein, and cause remanded, with 
instructions to decree in conîormity with this opinion. 



NEW YORK C& P. R. S. S. CO. v. .ÏITNA IKS. CO. 

(Circuit Court of Appeals, Second Circuit. Marcb 10, 1913.) 

No. 116. 

1. Insurance (§ 150*) — Construction of Contbact — Effect of Rideb. 

The effect of a rider, attached by the insurer to a marine Insurance 
pollcy, containing a clause that "the terms and conditions of this form 
are to be regarded as substituted for those of the policy to which it is 
attached, the latter being hereby waived," is to displace ail the terms of 
the policy, leaving only the formai parts, and substitute those of the 
rider, and the insurer cannot invoke, as a défense to an action thereon, 
a limitation contained in the policy, but not in the rider. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§305-307; Dec. 
Dig. § 150.'] 

2. Insurance (§ 403*) — Marine Insurance — Loss Thbough Péril of the 

Seas. 

The breaking of the propeller blades of an océan steamer on a voyage 
is a loss through périls of the seas, within the terms of a marine policy, 
where it is shown that the propeller was new, and no latent defects were 
found therein. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1091 ; Dec. Dig. 
§ 403.* 

Marine insurance, périls of the sea, see note to The Dunbritton, 19 
0. C A. 465.] 

*For other caaes see Bame topic & § numbeb in Dec. & Ain, Digs, 1907 to date, & Bep'r Indexes 
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3. Insurance (§ 416*) — Mamne Insurance — Action on Polict — Défenses. 

Conceding that it is the American rtile that if a vessel is in a port 
where repairs may lie marte, anrt tlirougli nesligeuce they are not made, 
an insurer cunuot be held liable for loss resnlting tlierefrom. it was not 
sxich négligence as to relieve an insurer froni lialiility for a steamship 
to leave port on lier returii voyage wlth two of lier four propeller blades 
brokeu ofC at lialf tlieir length. when she liad safely navigated for 15 
days on her ontward voyage lu the saine condition, anrt tlie !oss was 
eaused by the stripplng off of ail tlie blades by sonie uiiknown agency. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 1112, 111.3; 
Dec. Dlg. S 416.*] 

Appeal f rom the District Court of the United, States for the South- 
ern District of New York; Learned Hand, Judj^e. 

Suit in admiralty by the New York & Porto Rico Steamship Com- 
pany against the ^tna Insurance Company. Decree for libelant, and 
respondent appeals. Affirmed. 

For opinion below, see, 192 Fed. 212. 

Foley & Martin, of New York City (J. F. Foley and F. A. Spencer, 
Jr., both of New York City, of counsel), for appellant. 

Burlingham, Montgomery & Beecher, of New York City (Everett 
Masten, of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The libelant, which opérâtes the steamer 
Santurce for its own account and risk, except of total loss, took out 
insurance with the respondent, covering the interest of the owner and 
of itself as charterer of the steamer, for one year from June 2, 1904, 
to cover risks in the policy mentioned. December 11, 1904, the steam- 
er sailed from New York to ports in Porto Rico. She was then en- 
tirely seaworthy. Her propeller was new and she had a spare one 
on board. On the voyage the increased speed of the engines indicated 
that something had happened to the propeller. Thereupon the pres- 
sure on the intermediate cylinder was reduced, and the steamer pro- 
ceeded well. At the port of Guanica the vessel was tipped so that it 
was ascertained that two consécutive blades, each five feet in length, 
had been broken about half off. On the return voyage the propeller 
worked well for 2^2 days, when the engines speeded up again, and, 
as was afterwards discovered, the two whole blades and the remainder 
of the broken blades were stripped off. The vessel had to be helped 
into Nassau by the steamer Rosewood and her spare propeller there 
fitted in place. May 29, 1905, the libelant paid a decree rendered 
against it in the District Court for salvage awarded to the owners of 
the Rosewood in the sum of $10,000. In September, 1905, a gênerai 
average adjustment was made of the salvage and expenses, the pro- 
portion of which due by the respondent was $960.49. May 18, 1910, 
the libel was filed in this case to recover this sum. 

The respondent relies on two express covenants in the body of the 
policy, namely: 

"It is agreert that ail clalms under this policy shall be void unless prose- 
«uted wlthlu two years from the date of the happening of the loss." 

"It is «arranted by the insured seaworthy at her departure on the près- 
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ent voyage, and at the commencement of encli passage during the continu^ 
ance of thls policy." 

[1] The policy sued upon was delivered by the respondenf's agent 
at Boston, and was the usual printed form of the défendant company, 
executed by its officers ; but upon it was pasted a rider, countersigned 
by the agent, which contained the f ollowing clause : 

"The terms and conditions of thls form are to be regarded as substl- 
tuted for those of the policy to which it is attached ; the latter belng hereby 

waived." 

Judge Hand correctly held that the rider displaced ail the terms of 
the policy, and not merely those which were inconsistent with its own 
terms. There was nothing left of the original form except the open- 
ing clause : 

"Mina Insurance Company, Hartford, Connectieut, by thls policy of In- 
surance do make Insurance and cause the United States & Porto Rico Navi- 
gation Company, as owners, and Porto Rico Steamship Company, as chart- 

erers" 

■ — and the subscription clause/ duly executed by the officers of the 
Company : 

"In witness whereof, the said ^îDtna Insurance Company has caused this 
policy to be signed by its président, and attested by Its secretary, at its office 
in the city of Hartford, and state of Connectieut, and this policy is made 
and accepted upon the above expressed conditions, but shall not be valid 
Tmless countersigned by the duly authorized agent of the company at Boston, 
Mass. Wm. K. Clark, Président. 

"Henry E. King, Secretary." 

The same view was taken of a rider in Kuh v. British American 
Insurance Co., 59 Mise. Rep. 589, 112 N. Y. Supp. 410; Id.,T30 App. 
Div. 38, 114 N. Y. Supp. 268; Id., 195 N. Y. 571, 88 N. E. 1122. It 
follows that the restriction of the right to sue to a period within two 
years of the date of the loss contained in the body policy does not 
apply and is no défense. For the same reason the express warranty 
of seaworthiness at the commencement of each passage must be dis- 
regarded. 

[2] The next défense is that the libelant has not shown that the loss 
was covered by the policy. The propeller was new, and no latent de- 
fects were discovered in the métal of the blades to explain the accident. 
The fact that two consécutive blades were broken on the outward 
voyage, when there is no évidence of racing, indicates strongly that the 
propeller must bave struck some submerged object; likewise the fact 
that the two remaining blades and the halves that were left of the two 
broken blades were stripped ofï at the same time on the return voyage 
seems to indicate the same thing. Such an accident would clearly be a 
péril of the seas within the policy. Racing of propellers is too com- 
mon to be regarded as dangerous. Hundreds of light vessels corne to 
this country every year on voyages during which their propellers race 
most of the time. If the blades may be broken ofï under thèse cir- 
cumstances in heavy seas, the damage must be regarded as a péril 
of the sea. The libelant sustained the burden of bringing the loss 
within the périls insured against. 

But if it were to be held that the breaking of the propeller blades on 

204 F.— 17 
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the return voyage was proximately caused by the négligence of the 
master, either in not fitting the spare propeller at Porto Rico or in not 
there loading 6,000 bags of sugar so as to submerge the propeller deep- 
er, as recommended by the surveyors at Mayaguez, the respondent is 
liable under the Inch-Maree clause contained in the rider which reads : 

"Thls Insurance also to cover subject to the spécial terms of this pollcy, 
loss of and/or damage to hull or machlnery through the négligence of master, 
marinera, engineers, or pilots, or through explosions, bursting of boilers, 
breakage of shafts, or through any latent defect in the machinery or huU, 
provided such loss or damage ha s not resulted from want of due diligence 
by the owners of the vessel, or any of them, or by the manager." 

[3] Finally, respondent insists that it is discharged because the im- 
plied warranty of seaworthiness was broken by the condition the ves- 
sel was in on leaving San Juan on her return voyage. The breach 
of warranty of seaworthiness avoids a policy. The law in England 
seems to be very clear that there is no implied warranty of seaworthi- 
ness in the case of time policies. Gow on Marine Insurance, 272. On 
the other hand, our courts seem to take the view that although there 
may be no implied warranty of seaworthiness, still if the vessel is in 
a port where repairs may be made, or equipment and supplies obtained, 
the insured cannot recover for any loss caused by the want of due 
diligence in making repairs and obtaining equipment or supplies. Cap- 
en V. Washington Ins. Co., 12 Cush. (Mass.) 517; Hoxie v. Insurance 
Co., 7 Allen (Mass.) 211; Rouse v. Insurance Co., 3 Wall. Jr. 367, 
Fed. Cas. No. 12,089 ; Mr. Justice Blatchford in Union Insurance Co. 
v. Smith, 124 U. S. 405, 427, 8 Sup. Ct. 534, 31 L. Ed. 497, seems to 
hâve assumed that there is an implied warranty at the beginning of 
the risk under a time policy. The observation was not necessary to 
the décision of the case, because the policy under considération con- 
tained an express exception of losses caused by unseaworthiness. As 
to losses subsequently occurring, he held that want of ordinary pru- 
dence or diligence in keeping the vessel seaworthy would relieve the 
underwriters, not absolutely, but only of liability for damage caused 
by such négligence. See the cases coUected in 26 Cyc. 645. 

The steamer was concededly seaworthy when she left New York, 
and we do not think she was unseaworthy when she sailed from San 
Juan on her return voyage. The burden of proving unseaworthiness 
is, in the fédéral courts, upon the underwriters. We find no lack of 
due diligence in the master in proceeding on the voyage in her then 
condition. His expérience seems to hâve justified it. The first two 
blades of the propeller were broken December 15th, and after reducing 
the pressure in the intermediate cylinder the steamer ran at her usual 
speed to San Juan, arriving December 17th. From there she pro- 
ceeded without any trouble to Jobos, Ponce, Mayaguez, Guanica, back 
to Jobos, and San Juan, leaving on lier return voyage December 28th, 
and not breaking the rest of the blades until December 31st. It is the 
object of insurance to protect owners, among other things, against the 
négligence of their servants. We do not discover, under Insurance 
Company v. Smith, such lack of diligence in the master as would dis- 
charge the respondent from liability. 

The decree is affirmed, with interest and costs. 
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In re OCEANIC STEAM NAVIGATION CO. Appeal of LONG ISLAND 
LOAN & TRUST CO. In re CASE. 

(Circuit Court of Appeals, Second Circuit. February 11, 1913.) 

No. 206. 

Admiraltt (§ 103*) — Appeal — Décisions Reviewable. 

An order, made In a proceeding for limitation of liabillty, enjolning 
tlie bringing of actions by damage claimants, ia a final order, and re- 
viewable on appeal by a claimant, where It appears that the question 
of petitioner's rlght to a limitation of liability cannot be determlned be- 
fore such claimant's cause of action will be barred by limitation. 

[Ed. Note.— For otber cases, see Admlralty, Cent. Dig. |§ 712-719; 
Dec. Dig. § 103.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York ; Charles M. Hough, Judge. 

In the matter of the pétition of the Oceanic Steam Navigation Com- 
pany, owner of the steamship Titanic, for limitation of liability. From 
an order granting an injunction, the Long Island Loan & Trust Com- 
pany, as exécuter, appeals. Pétition of EHzabeth C. Case for a writ 
of mandamus, directed to the judges of the District Court in the 
same proceedings. On motions to dismiss appeal and for mandamus. 
Both motions overruled. 

See, also, 204 Fed. 260. 

Hunt, Hill & Betts, of New York City (G. W. Betts and F. H. 
Kinnicutt, both of New York City, of counsel), for appellant. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham, J. Parker Kirlin, and N. B. Beecher, ail of New York 
City, of counsel), for appellee. 

John C. Prizer, of New York City (Frederick M. Brown, of New 
York City, of counsel), for claimant. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Two motions hâve been made: One, to dismiss 
an appeal ; the other, for a mandamus. 

As to the motion to dismiss, we think that the injunction order ap- 
pealed from disposes of appellant's right (assuming that he has rights) 
with such absolute finality that it may, as to him, be considered a 
final décision within the meaning of the statute. The motion to dis- 
miss is therefore denied. 

Since the claimant in the other application may obtain relief by ap- 
peal, it is not necessary to consider the further questions presented by 
his application for mandamus. 

The appeal may be set for argument on the 17th of February. 

•For other cases see same topic & % numbkb In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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'-''■--"' ' in re OCEANIC'STÉ^AM NAVIGATION CO.' 
'Appeal of LONG ISLAND LOAN & TRUST 00. 
(Circuit Court of Appeals, Second Circuit February 21, 1913.) 

No. 206. 

ÇHIPPIN<1 (§ 209*)^-PROCEBDINGg EOR LIMITATION OF LlASILITY — INJUNCTIOBT 

; •"— Power to Modify. 

■ The authorlty of a court of admlralty, in proceedings for limitation of 
llability, in case it finds that the petitioner is not entltled to the beuefit 
of tbe statute, to retaln the cause and proceed to adjndicate and enforce 
tliQ rlghts of ail damage claimants is not clearly settled, and in vlew of 
sucti fàct where It Is made to appear that the usual order of Injunction 
granted as of course under the rules, restralnlng the commencement or 
furthet prosecutlon of sults by such claimants may possibly deprive 
claimants of ail remedy, as where there are claims for loss of life which 
will become barred by limitation before the right of petitioner to a limi- 
tation of llability can be determined, the court has power to modify its 
Injunction to the extent of permittlng the formai commencement of suits 
to préserve the rlghts of claimants. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 646-655, 659, 
661, 602 ; Dec. Dig. § 209.* 

Limitations of shipowner's llability, see note to The Longfellow, 45 
C. O. A. 387.] 

Appeal from the District Court of the United States for the South- 
ern District of New York; Charles M. Hough, Judge. 

In the matter of the pétition of the Oceanic Steam Navigation Com- 
pany, as owner of the steamship Titanic, for limitation of liability. 
From an order denying a motion to modify an order, entered in lim- 
itation of liability proceedings, restraining the bringing and prosecution 
of suits, the Long Island Loan & Trust Company, as exécuter, ap- 
peals. Modified. 

The appellant is executor of the will of Wyckoff Van Derhoef, who 
lost his life in the Titanic disaster, and claims to hâve a cause of ac- 
tion therefor against the owner, the Oceanic Steam Navigation Com- 
pany, the petitioner in the limitation of liability proceedings. 

See, also, 204 Fed. 259, 295. 

Hunt, Hill & Betts, of New York City (G. W. Betts and F. H. 
Kinnicutt, both of New York City, of counsel), for appellant. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham, J. Parker Kirlin, and N. B. Beecher, ail of New York 
City, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. No question is made that the appellant will lose 
its right of action for the death of its décèdent, if an action be not 
commenced within 12 months from the death, viz., before April 15, 
1913. There is also no question that it cannot be determined before 
that time whether the petitioner is entitled to limit its liability under 
the statute. Therefore, in case it should be determined that the pe- 

'For otber cases see eame toplc & S nvmbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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titioner is not entitled to limit its liability, and that the limitation 
of liability proceedings cannot then be employed to enforce full lia- 
bility, the ap]3ellant will, by reason of the pending injimetion, .lose its 
cause of action. Consequently the appellant contends that the in- 
junction should be so modified that it may at least commence a suit, 
and so guard its rights. 

If the law were well settled that the District Court has not only 
complète authority to détermine the application of the limitation stat- 
ute, but that, when it finds a petitioner not entitled to benefit by it, it 
may proceed to enforce the rights of ail concerned, there would be no 
occasion for any change in the injunction. But the law upon this ques- 
tion cannot be regarded as definitely settled, and it seems inexpedient 
upon an appeal from an order of this kind to attempt to settle it, es- 
pecially in view of the fact that our décision, if in favor of the ap- 
pellee, can never be effectively revievved. Besides, the question may 
never arise in the proceedings themselves. The petitioner may be 
permitted to limit its liability. If by the application of équitable prin- 
ciples — which are open to us in thèse proceedings — we can détermine 
the question now before us, we think it our duty to do so. 

In our opinion it is possible to do equity and grant relief in a case 
where the broad terms of an injunction may, if permitted to stand, 
operate to destroy many causes of action while their modification can 
occasion only inconvenience. And we think this relief can be granted 
without contravening any statute, rule, or established principle. The 
statute undoubtedly intends that the District Court shall hâve com- 
plète jurisdiction of limitation proceedings and that no other court 
shall interfère with it. To make such purpose effective the rule of 
the Suprême Court provides for restraining the prosecution of suits. 
The jurisdiction of the District Court is, in a broad sensé, exclusive. 
But in our opinion it is not so absolutely exclusive as to tie the hands 
of the court itself, and prevent it from modifying its injunctive or- 
ders, so as to permit technical action in other tribunals not inconsistent 
with the full exercise of its authority. To permit the formai com- 
mencement of suits, but to stay their prosecution, is merely to permit 
a precautionary step — little more than a notice — and is not to inter- 
fère with the jurisdiction of the District Court. If the court should 
find the petitioner entitled to the benefit of the statute, the suits would 
end. If the court should deny the petitioner the benefit of the stat- 
ute, and then assume exclusive jurisdiction to détermine and enforce 
full liability, the suits would likewise end. It would be only in case 
the court should, after rejecting the application of the statute, find 
that it could not further proceed, or could proceed only co-ordinately 
with other tribunals, that the suits would be important. And they 
might then become important enough to prevent a failure of justice. 

For thèse reasons, the injunction, with respect to ail death claimants, 
may be modified, so as to permit the mère commencement of suits by 
summons or équivalent process, but otherwise it will stand. It will 
not be so modified as to permit attachments; that remedy not being 
essential to the préservation of the cause of action. Costs of this ap- 
peal are awarded to the appellant. 
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THE STEAM DRBDGE A. 

(Circuit Court of Appeals, Fourth Qrcult. March 3, 1913.) 

No. 1,139. 

Mabitjme liiENS (i 37*) — Liens for REa>AiRS and Supplies — Pkiobities. 

The gênerai rule Is that maritime liens for repairs and supplies made 
or furnished during the same season and within a perlod of reasonable 
tlme will be placed on tUe same basls as to rank and priority, in the 
absence of spécial reasons exlsting for preferring one over the others. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dig. §§ 58-70; 
Dec. Dig. § 37.*] 

Appeal from the District Court of the United States for the Eastern 
District of North Carolina, at New Bern ; Henry G. Connor, Judge. 

Suit in admiralty by Howard S. Roberts, the York Foundry & Ma- 
chine Company, J. K. Petty & Co. and the Earle Gear & Machine 
Company against the Steam Dredge A, Edmund H. Mitchell, trading 
as Mitchell & Co., claimant, and others. From the decree, certain of 
the libelants appeal. Reversed. 

Harry McMuIlan, of Washington, N. C. (Small, MacLean & Mc- 
Mullan, of Washington, N. C, and George C. Muhly, Wickofï & Lan- 
ning, Willard M. Harris, H. Alan Dawson, and Biddle, Paul & Jayne, 
ail of Philadelphia, Pa., on the briefs), for appellants. 

J. F. Duncan and C. R. Wheatley, both of Beaufort, N. C, and H. 
H. Little, of Norfolk, Va. (Hughes, Little & Seawell, of Norfolk, Va., 
and Guion & Guion, of New Bern, N. C, on the briefs), for appellees. 

Before GOFF, Circuit Judge, and BOYD and SMITH, District 
Judges. 

SMITH, District Judge. On the 28th of August, 1911, a libel in 
rem was fîled by the claimant of a lien for repairs, supplies, and other 
necessaries against the steam dredge A in the District Court of the 
United States for the Eastern District of North Carolina. This was 
followed by a number of libels and intervening libels iîled in the same 
court against the same dredge by claimants of similar liens. No an- 
swer raising issues appears by the record to bave been filed to any of 
thèse libels. A so-called "claim" appears to hâve been filed for the 
owner, Edmund H. Mitchell ; but this claim simply alleged his owner- 
ship, and was not accompanied or followed by any further pleading 
traversing any allégation of any of the libels. On the 24th of October, 
1911, a consent decree was entered. The decree so entered recites thaf 
the cause came on to be regularly heard upon the pleadings and proofs 
of the respective parties, and that after due délibération had in the 
premises, the court found that ail of the material allégations of the 
libels were true. From the record it does not appear that any proofs 
were ofifered beyond the libels themselves, and the decree was, in ef- 
fect, a consent decree. This decree adjudged that the several libelants 
were each entitled to recover the amounts alleged in their respective 
libels. It made no distinction as to priority among them, but con- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ladexea 
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demned the dredge to the payment of the sums so decreed to the re- 
spective libelants in f ull, if sufficient there be ; otherwise, pro rata in 
accordance with the sums and amounts of equal dignity therein ad- 
judged to be due and payable. 

The decree further directed that the dredge be sold by the marshal 
and the proceeds be paid into the court to await its further order as 
to distribution. The dredge was sold under this decree for a sum 
much less than the aggregate of the liens thereon as decreed. The 
case then again came on to be heard upon the question of the distri- 
bution of the proceeds. No further proofs appear to hâve been taken, 
and, so far as the record discloses, the matter was heard upon the 
averments and statements in the libels, and a decree was rendered on 
the 15th of April, 1912, whereby the liens were directed to be paid in 
four separate classes or ranks, viz. : To certain liens for repairs and 
supplies furnished in the port of Beaufort, N. C, was decreed priority 
in payment. Next were placed the Hens for repairs and supplies fur- 
nished in the port of Philadelphia, Pa., and next Were placed, foUow- 
ing as third and fourth in rank and priority, certain other claims. The 
decree only recites the claims and decrees their respective rank and 
priority. It contains no finding of facts and conclusions of law as re- 
quired by the act of the 16th of February, 1875 (18 Stat. 315, c. 77 
[U. S. Comp. St. 1901, p. 525]), and does not state the ground upon 
which this distinction in rank between claims of the same character is 
awarded. An appeal from this decree to this court was taken by 
Howard S. Roberts, Earle Gear & Machine Company, York Foundry 
& Machine Company, and J. K. Petty & Co., who were by the decree 
placed in the second rank or class as the holders of claims for repairs 
and supplies furnished the dredge in the port of Philadelphia, Pa. 

The assignments of error on behalf of the appellants claim that the 
judge below should hâve decreed that the claims held by the appellants 
were paramount in lien to the claims which by the decree were given 
the first rank ; but upon the argument bef ore this court the counsel for 
the appellants admitted that this claim for priority could not be sus- 
tained, but insistedthat the claims held by the libelants were entitled to 
rank equally with those by the decree below given priority over them. 
There is no testimony in the record. There are no facts found in the 
decree of the court below, and apparently the only way of ascertaining 
what the facts of the case are is by inspection of the libels filed, whose 
statements were by the consent decree of October 24, 1911, found 
to be true. From thèse libels it appears that ail the claims which by 
the decree below were given a first lien, and also ail the claims of the 
appellants, were for repairs and supplies furnished. Ail of thèse 
claims appear to hâve accrued subséquent to the act of Congress of 
the 23d of June, 1910, and there is no question raised as to the priority 
of maritime liens for supplies and repairs in a foreign port over do- 
mestic liens for those in a home port. 

The decree below gives to the repairs and supplies furnished in the 
port of Beaufort, N. C, a superiority in lien over the repairs and sup- 
plies furnished in the port of Philadelphia. No reason is assigned for 
this conclusion. From the Hbels and the statements of claim thereto 
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attached the repairs and supplies in the case of those furnislied in Phil- 
adelpliia, as well as tliose furnished in Beaufort, were furnislied be- 
tween February and August, 1911, ail in the same year. Those fur- 
nished in Philadelphia preceded as a rule in point of time those fur- 
nished in Beaufort, presumably (although the record does not disclose 
the fact) because the dredge vvas in the port of Philadelphia, and f rom 
thence proceeded to the port of Beaufort. In some instances the same 
party who had furnished supplies and repairs in Philadelphia contin- 
ued to furnish them in Beaufort. 

The gênerai rule as to maritime liens of this class is that, in the 
absence of spécial reasons existing for preferring one over the others, 
they will be placed upon the same basis as to rank and priority, where 
the supplies and repairs hâve been furnished and performed for the 
same voyage, or purpose, or substantially during the same period, or, 
as it may be otherwise stated, as a rule maritime liens for supplies and 
repairs furnished and performed in the same season and vvithin a 
period of reasonable time are placed upon the same footing. Where 
they are separated by distinct voyages, or by an appréciable length of 
time, it has been held that those furnished and performed last are en- 
titled to priority of payment, and the courts of maritime jurisdiction 
bave also held generally that under spécial circumstances attending 
a claim of this character, such as supplies or repairs furnished or per- 
formed under circumstances that saved the vessel from threatened loss 
or destruction, such a claim, although last in order of time, may yet 
be decreed priority in payment. 

So far as the record in this case discloses, there exist no such spé- 
cial circumstances in favor of the claims that accrued at Beaufort, N. 
C, over those that accrued at Philadelphia. In the absence of any 
such spécial circumstances, the court below erred in decreeing priority 
of payment to the claims enumerated in the first list set out in the 
decree as for repairs and supplies furnished in the port of Beaufort 
over the claims held by the appellants, and the decree below is accord- 
ingly reversed, and the case remanded to that court for a decree in 
accordance with the conclusions of this opinion. 

Reversed. 



TKAXKFKR NO. 10. 

CAR FLOATS 40 & 42. 

(Circuit Court of Appeals, Second Circuit. Mardi 10, lOl."?.) 

Nos. 172, 173. 

CoLLilsiON (§ 95*) — Steam Vessels — Violation of Rules. 

A finding afflrmed tliat a transfer tug, witli a car float on each slde, 
proceeding from Greenville cliannel, N. J., across Upper New Yorli Bay 
to a point on East River, was solely in fault and liable for a collision be- 
tween one of her tows and au outbound steaiusblp on the west side of 
the sliip channel, on the ground that she turned up the wrong slde of the 
cluiunel with the steamship lu plaln view, and also answered the steam- 

»For other cases see same topic & | nombee in Dec. & Am. DigB. 1907 to date, & Rep'r Indexe» 
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ehlp's proper passing signal wlth a cross-signal and attempted to ercss 
her bows. 

[Ed. Note.— For other cases, see Collision, Cent Dlg. §| 200-202; Dec. 
Dig. § 95.*] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York; George C. Holt, Judge. 

Suit in admiralty for collision by the Compania Trasatlantica, own- 
er of the Spanish ship Calvo, against Transfer No. 19 and Car Floats 
40 and 42, with cross-libel by the New York, New Haven & Hartford 
Railroad Company, owner of the transfer and car floats. Decree for 
libelant, and claimant appeals. Affirmed. 

For opinion below, see 198 Fed. 568. 

On appeal from decrees of the District Court for the Southern District of 
New York holding Transfer No. 19 solely at fault for a collision which oc- 
curred between her tow and the steamshlp Manuel Calvo In the upper bay 
of New York on February 14, 1911. The final decree assessed the llbelant's 
damages at $20,941.91 and ordered judgment against the tug, and the two 
car floats whIch were being towed by her, for the said sum wIth interest and 
costs, amounting to $20,992.36. The New York, New Haven & Hartford Rail- 
road Company, owner of the tug, appeals, Insistlng that the decrees should 
be modified and both the tug and the Calvo held at fault. 

James T. Kilbreth, of New York City, for Transfer No. 19. 

Hunt, Hill & Betts, of New York City (George Whitefield Betts, 
Jr., and Francis H. Kinnicut, both of New York City, of counsel), for 
the Calvo. 

Before IvACOMBE, COXE, and NOYES, Circuit Judges, 

COXE, Circuit Judge. The tug concèdes that she was at fault but 
insists that the négligence of the Calvo contributed to the collision and 
that the damages should be divided between them. It is not of con- 
trolling importance to détermine whether the vessels were on crossing 
or meeting courses. When they first sighted each other they were 
unquestionably on crossing courses. Subsequently, and shortly prior 
to the collision, they may for a brief period of time hâve been on 
meeting courses. However this may be the gross négligence of the 
tug sufficiently accounts for the collision, and errors of judgment on 
the part of the steamship, assuming them to exist, should not be held 
to relieve the tug from the full responsibility for her acts. She was 
emerging from the Greenville channel destined for Oak Point, East 
River. Her course was perfectly plain and had she taken it and 
crossed over to the Brooklyn side of the bay and thence up the river 
there w/)uld hâve been no collision. Instead of doing so, she turned 
to the northward, after passing the red buoy, intending to go up on the 
extrême westerly side of the channel. This maneuver was executed 
with the Calvo clearly in view, bound out on the side of the channel 
where she had a right to be and where the transfer had no right to be. 
The steamer seeing that the tug was turning apparently intending to 
go up on the westerly side of the channel, gave one whistle and ported. 
Instead of answering with a similar signal, the tug blew t\yo blasts 

*For other cases see same toplc & i nuiibbs in Dec. £ Am. Dlgs. 19C7 to date, & Rep'r Indexes 
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and starboarded, thus heading directly for the steamer's course. We 
are unable to see how the steamer could guard against such erratic 
and whoUy unexpected maneuvers as the tug engaged in. Of course, 
if the Calvo could hâve surmised that the tug intended to go up on 
the wrong side of the channel and not content with that violation of 
the rules, intended also to pass on the wrong side of the steamer, even 
thoUgh she had to cross her bows to get there, the steamer might hâve 
done something to avert the collision. But she did not know thèse 
things and had a right to assume that the tug would foUow the rules 
of the road applicable to such a situation and not violate them ail. 

The tug is so plainly in fault and is so clearly responsible for ail 
that occurred that it is not necessary to sift the testimony to ascer- 
tain whether the steamer was guilty of some slight négligence. Her 
actions were the resuit of the unwarrantable conduct of the tug and 
the incompetency of her master which sufficiently accounts for ail that 
happened. The facts are carefully discussed by Judge Ward and it 
is unnecessary to reiterate what he has said upon the disputed ques- 
tions of fact. It is enough that we agrée with him in his findings of 
fact and the conclusions drawn theref rom. 

The decrees are affirmed with costs. 



THE PASSAIC. 

(Circuit Court of Appeals, Second Circuit. March 10, 1913.) 

No. 99. 

Shipping (§ 203*) — Proceeding foe Limitation of Liabiuitt — Jubisdiction 
— Effect of Employeb's Liabilitt Act. 

Employer's Liabllity Act April 22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. 
St. Supp. 1911, p. 1322), does not by implication repeal the statutory pro- 
visions permitting shipowners to îimit ttieir liability, as applled to ac- 
tions for injuries to employés on a vessel operated by a railroad Com- 
pany as part of its Interstate Une, nor affect the right of the company to 
malntaln proceedlngs for such limitation in a court of admlralty. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 637; Dec. Dig. 
§ 203.* 

Limitation of owner's liability, see note to The Longfellow, 45 C. 0. A. 
387.] 

Appeal from the District Court of the United States for the East- 
ern District of New York ; Thomas I. Chatfield, Judge. 

Proceeding in admiralty by the Erie Railroad Company, as owner 
of the steam ferryboat Passaic, for limitation of liability. From the 
decree Frederick Zahn, administrator of the estate of onë Wilson, 
deceased, claimant, appeals. Affirmed. 

For opinion below, see 190 Fed. 644. 

R. H. Roy, of Brooklyn, N. Y., for appellant. 
Wilcox & Green, of New York City (F. B. Jennings, H. Green, 
and W. C. Cannon, ail of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

•For other cases see Bame topic & § numbkb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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WARD, Circuit Judge. One Zahn, as administrator, brought suit 
against the Erie Railroad Company in the Suprême Court of the state 
of New York to recover damages for the death of his intestate, an 
oiler on its ferryboat Passaic, who was killed by the escape of steam 
from a fracture in the main steam pipe. The ferryboat was en- 
gaged in interstate commerce, plying between New York and New 
Jersey. The Erie Railroad Company filed a pétition in the District 
Court of the United States for the Eastern District of New York 
to limit its Hability, at the same time denying its neghgence. Upon 
its surrender of the ferryboat to a trustée, the usual monition issued 
restraining further prosecution of ail actions in other courts. The 
administrator filed proof of claim in the District Court and answered 
the pétition. 

The cause was tried before Judge Chatfield, who handed down a 
careful opinion holding that the claimant had failed to prove any 
négligence upon the part of the petitioner, and ordering that the 
proceeds of sale of the ferryboat, less expenses, be paid over to it. 
190 Fed. 644. We concur fully, and would write nothing more, but 
for the grounds on which he disposed of the claimant's objection to 
the jurisdiction of the court, which was that the act of April 22, 
1908, by impHcation repealed the earlier limited Hability acts, so far 
as employés of railroad companies engaged in interstate commerce 
are concerned. Section 1, c. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 
1911, p. 1322), is as follows: 

"Section 1. That every common carrier by railroad while engaging in com- 
merce between any of tbe several states or territorles, or between any of the 
States and territories, or between the District of Columbla and any of the 
States or territories, or between the District of Oolumbia or any of the states 
or territories and any foreign nation or nations, shall be liable in damages to 
any person sufCering Injury while he is employed by such carrier in such com- 
merce, or, in case of the death of such employée, to his or her Personal rep- 
résentative, for the benefit of the surviving widow or husband and children 
of such employée; and, if none, then of such employée'» parents; and, if 
none, then of the next of kin dépendent upon such employée, for such Injury 
or death resulting in whole or in part from the négligence of any of the of- 
flcers, agents, or employées of such carrier, or by reason of any defect or 
insufflciency, due to its négligence, in its cars, englnes, appliances, machinery, 
track, roadbed, works, boats, wharves, or other equipment." 

Judge Chatfield held that the claimant had waived this objection 
by filing his claim in the District Court and answering the pétition. 
But the objection goes to the jurisdiction of the court over the sub- 
ject-matter, and cannot be waived or cured by consent. Therefore 
we must détermine whether the objection, as made, is good. We 
think it is not. If the limited liability acts and the acts regulating 
the liability of such railroads to their employés can be construed con- 
sistently with each other, so that both shall staild, they must be so 
construed. What shocks the mind is that whereas full compensation 
can be had in the case of employés of such a railroad company killed 
or injured on shore, often only a partial compensation or none at ail 
can be had in the case of employés killed or injured on a vessel of 
the railroad company. Still this is the very distinction which Con- 
gress has made and for many years permitted to stand between lia- 



268 204 FEDERAL REPORTER 

bility of défendants generally for loss of or injury to persons or 
property on shore and liability of vessel ovvners for the same injuries. 
The acts of Congress regulating the liability of railroads to their em- 
ployés do not afïect the cause of action in any way, but abolish certain 
défenses, such as contributory négligence and assumption of risk. 
This is entirely consistent with previous législation limiting the ex- 
tent of the employer's liability for the cause of action, 
The decree is affirmed, but without costs. 



THE WYOMING. 

THE E. A. PACKER. 

(Circuit Court of Appeals, Second Circuit. March 10, 1913.) 

No. 170. 

Collision (§ 95*) — Meeting Tugs with Tows — Ciianoe of Course. 

Tlie tug Wyoming, witli tliree barges in tow abreast, was proceeding up 
East River at about 4 o'clocli in the morning, while tlie tug Packer was 
coming down furtlier to tlie westward, with three barges in tow tandem. 
By signal agreement a transfer tug with a car float crossed toward the 
Brooklyn shore ahead of the Wyoming, after whlch passing signais were 
exchaiiged between the latter and the Packer; but the Wyoming had 
in the meantime changea her course toward the Manhattan shore, and 
was unable successfully to exécute her maneuver to starboard, and her 
port tow came into collision with one of the tows of the Packer. lleld, 
it appearlng that it was not necessary for the Wyoming to go to the west- 
ward to avoid the transfer tug, that she was solely in fault for chang- 
ing her course when the approaching Packer should hâve iieen seen. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. § 95.* 

Collision with or between towing vessels and vessels in tow, see note 
to The John Englis, 100 C. C. A. 581.] 

Appeal from the District Court of the United States for the South- 
ern District of New York ; Van Vechten Veeder, Judge. 

Suit in admiralty for collision by Bridget Guinan and Oscar Olsen, 
owner and master of the scow John G,, against the steam tug Wyo- 
ming, the Lehigh Valley Railroad Company, claimant, and the tug 
Madison, the Delaware, Lackawanna & Western Railroad Company, 
claimant ; also libel by the Goodwin Sand & Gravel Company, owner 
of the scow, against the Wyoming and the tug E. A. Packer, im- 
pleaded. Decree against the Wyoming, and her claimant appeals. Af- 
firmed. 

The following is the oral opinion of Veeder, District Judge: 

The évidence in this case shows that the Packer was coming down the East 
River with three barges in tow, one behind the other, and that the Wyo^iing 
was going up stream with three barges abreast on a liawser, and that the 
Madison came out of Pier 26 on the New York shore and crossed to tlie 
other slde of the river in front of the Wyoming on a signal to that effect 
i)eing given by her and answered by the Wyoming. After tlie Madison had 
crossed, and the position of the approaching tugs was disclosed, it appeared 
that the Wyoming had sheered over toward the New York shore, either be- 

*For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cause slie aimed to cross the river dlagoually at this point to lier deistina- 
tion above the Krooldyn Bridge on the Manhattan shore, as suggested by the 
llbelant, or. as elalmed by the Wyoniing, in order to avold the Madlson. In 
this situation the Packer immedlately gave a single whistle signal, which was 
jjroniptly answered by one whistle from the Wyomiug. They were so close 
upon each other's courses, however, that the Wyoming was unable to carry 
ont successfnlly lier maneuver to starhoard, and the port barge of her tovp 
swuug arouud and colllded with the second barge of the Packer's tow. TUe 
time was about 4 a. m. on November 19, 1910, and there was an ebb tide. 

I do not find any fault at ail on the part of the Madison. I do not think 
tlmt her crossiug interfered, or shonld hâve interfered, with the navigation 
of the Wyoming. In other vs'ords, I believe that she crossed so far ahead 
of the Wyoming that it was unnecessary for the Wyoming (whether or not 
she did in fact do so) to change her course or speed, going as she was at 
very slow speed and against the tide. 

I do not appreciate why the Wyoming did not see the Packer before the 
view was obstructed by the crossing of the Madison, if it is a fact that she 
did not. The lookout of the Paeker says he saw the Wyoïning's red light for 
a considérable time before the crossing of the Madison. It is true that the 
Packer gave no signal at that time ; but there was no reason to believe that 
the W^yoming would change her course, and so long as she kept on her course 
ofE the Brooklyn shore there would be no danger. The wltnesses agrée that 
the collision took place just below the Brooklyn Bridge, but there is confllct 
In the testiniony as to what part of the river. I find as a fact that it hap- 
pened about midstream. 

The proximate cause of this collision was the inabllity of the Wyoming to 
carry out a maneuver which she had undertaken to carry out in answering 
the Packer's one whistle with one whistle of her own. Her inability arose 
from the fact that she had changed her course sô far to port as to get in the 
course of southbound trafflc. Even if she had not seen the Packer's lights 
before the Madison crossed, she was not justified, under the circumstances, 
in going so far to port at this point in the river. 

From this point of view it is unnecessary to décide whether the hawser 
on the Wyoming's port barge gave way before or after the collision. I find 
the Wyoming in fault. 

Decree accordingly, with référence to ascertain damages. 

Harrington, Bigham & Englar, of New York City (D. R. Englar, 
of New York City, of counsel), for appellant. 

Foley & Martin, of New York City (John F. Foley and F. A. Spen- 
cer, Jr., both of New York City, of counsel), for appellee the E. A. 
Packer. 

J. L. Seager, of New York City (A. J. McMahon, of New York 
City, of counsel), for appellee Delaware, L. & W. R. Co. 

James J. Macklin, of New York City, for appellees Guinan and 
another. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. Decree affirmed on the opinion of the District 
Judge. 



270 204 FEDERAL EEPOBTBB 

MANHATTAN LIGHTERAGE CO. v. NEW ENGLAND NAVIGATION CO. 

(Circuit Court of Appeals, Second Circuit March 10, 1913.) 

No. 161. 

Shipping (§ 86*) — Injuet to Moobed Vessel bt Swell — Action — Evidence. 

Evidence considered, and held insufficient to identlfy the steamer pro- 
ceeded against as the one whose s'well was alleged to hâve eaused the 
damage to a barge sued for. 

lEd. Note.— For other cases, see Shipping, Cent. Dig. §§ 343, 353-360 ; 
Dec. Dig. § 86.» 

Llability of vessel for injuries eaused by création of swell, see note to 
The Asbury Park, 78 C. C. A. 3.] 

This cause cornes hère upon appeal froiïi a decree of the District 
Court, Southern District of New York, adjudging the respondent in 
fault for damage to the barge Morna, lying at Pier 36, East River, 
eaused by swells from a passing steamer. The barge was loaded with 
330 tons of scrap iron, and the libel charges that the steamers Rich- 
ard Peck and Providence, both owned by respondent, came down the 
river, about 6:30 a. m., December 5, 1909, at so high a rate of speed 
as to raise high swells and cause the Morna to surge and roll. The 
testimony showed that three steamers, the Georgia, the Peck, and the 
Providence, came down one after the other, at intervais of about a 
mile. On the trial two witnesses for libelant undertook to identify 
the Peck as the vessel which eaused the trouble, and the charges 
against the Providence were abandoned. 

J. T. Kilbreth, of New York City, for appellant. 

Burlingham, Montgomery & Beecher, of New York City (R. Leech 
and Charles C. Burlingham, both of New York City, of counsel), for 
appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). It 
was shown by quite convincing évidence, including that of disinter- 
ested witnesses, that the Peck came down the river near the Brooklyn 
shore and at a moderate rate of speed. It was necessary for her to 
take that course and speed because the tide was ebb, she was a twin 
screw 318 feet long, and on such a tide bas to make her landing, at 
Pier 28, by rounding to against the tide. The Georgia, a single screw, 
whose landing plaCe was Pier 19, on the contrary, on such tide cornes 
down near the New York shore, making her landing without round- 
ing to. 

The master of the Moma and the master of the barge Bath, which 
was tied up about 30 feet inshore of the Morna, both testified that 
the swells came from the Peck, and say they saw and recognized her. 
We do not find their évidence persuasive. The master of the Morna, 
who was resting in the engine room, came out when he felt the motion 
of bis boat. He describes the swells as "awful big," presumably be- 
cause the Morna rocked greatly; but she was loaded in such a way 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that moderate swells would be likely to produce excessive rocking. 
When he came out he says he saw the Richard Peck a little below, and 
on the trial was positive in his identification. But it is quite apparent 
that he was not equally positive at the time of the accident, because he 
went down shortly afterwards to Pier 28 to inquire what steamers 
had come in; and when the libel was prepared, as the vérification 
States, "from statements made by the master of the Morna and eye- 
witnesses" (there was only one other witness), the charge of fault wa3 
made against the Providence, as well as the Peck. Moreover, he says 
that the boat which he saw was but a httle ways from the New York 
shore. That vessel could not hâve been the Peck, which was close to 
the Brooklyn piers. 

The other witness, the master of the barge Bath, who saw the steam- 
er which he says made the swells, testified that she was the Peck. 
But he also testified with equal positiveness that the steamer which 
he did see was coming down within 200 feet of the New York piers 
and was going about 17 miles an hour. Manifestly the vessel thus de- 
scribed could not hâve been the Peck. 

We are satisfied that the libelant has not identified the Peck as the 
vessel which caused the damage. 

The decree is reversed, with costs, and the cause remanded, with 
instructions to dismiss the libel, with costs. 



THE CITÏ OF LOWELL. 

(Circuit Court of Appeals, Second Circuit. Mardi 10, 1913.) 

No. 151. 

Shippung (§ 16*) — Régulation or Steam Vessels — Numbee of Passengees — 
Violation of Statute. 

A libel against a steam vessel by the United States to recover tlie pen- 
alty prescribed by Rev. St. § 4499 (U. S. Comp. St. 1901, p. 3060), for 
carrying a greater number of passengers than allowed by her certiflcate, 
In violation of sections 4465, 4466 (U. S. Comp. St. 1901, p. 3046), heU 
not sustained by the évidence. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 30-44; Dec. 
Dig. § 16.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York ; George C. Holt, Judge. 

Libel by the United States against the steam vessel City of Lowell, 
the New England Navigation Company, claimant. Decree for re- 
spondent, and libelant appeals. Afiirmed. 

The libel was filed against the steam vessel City of Lowell to recover 
a penalty of $500 for alleged violation of the Revised Statutes regulat- 
ing the number of passengers to be carried by such vessels. The sec- 
tions in question are 4465, 4466, and 4499 (U. S. Comp. St. 1901, pp. 
3046, 3060). 

*For otlier cases see same topic & S numbeb in Bec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Henry À. Wise, U. S. Atty., and Addison S.'Pratt, Asst. U. S. 
Atty., both of New York City, for appellant. 

Charles M. Sheafe, Jr., of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The City of Lowell was allowed by law to 
carry 1,800 passengers on excursions and the government charges that 
on August 7, 1910, she made an excursion up the Hudson river, to 
Poughkeepsie and return, having on board passengers in excess of 
that number. This the appellee dénies. The sole question, therefore, 
is one of fact and unless the finding of the trial judge is clearly against 
the weight of évidence, it should not be disturbed. The government 
called but one witness, an inspector of customs, who testified that lie 
stood at the gangplank from the time the first passenger went aboard 
until the gangplank was pulled in, and that he counted ail the passen- 
gers, checking them by means of a machine, and found that 1,967 had 
been taken aboard the vessel — or 167 more than the law permitted. 

On the other hand, the vessel employed two counters, one relieving 
the other, who used a checking machine similar to the one used by 
the government inspector, and they made the total number of passen- 
gers 1,613. The appellee also proved that only 1,599 tickets were 
sold for this excursion, ail but 2 of which were taken up by the ves- 
sel's employés. Of thèse tickets, 100 represented half tickets for 
children between 5 and 12 years of âge. It also appears that when 
the limit of 1,600 was reached, the appellee refused to sell any more 
tickets, although there was a large crowd on the pier, clamoring to 
be permitted to go on board. 

It cannot be said upon this testimony that the government has 
proved its case by a fair prépondérance of évidence. It must be ad- 
mitted that the évidence shows that the appellee was endeavoring in 
good faith to observe the law. It sold but 1,600 tickets, which was 
200 less than the number of passengers it was permitted to carry. 
This left a margin of 200 which allowed for infants in arms and other 
persons who might get on board through mistake or otherwise. The 
margin would seem to be ample to cover ail contingencies. In short, 
the government's case rested solely upon the testimony of one witness 
and the accuracy of the machine used by him. The appellee directly 
contradicts this witness by a count taken by a similar machine. Not 
only so, but it proves that it sold only 1,600 tickets. It cannot be said 
that there was error in fînding for the appellee. 

The decree is affirmed. 
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PENNSYL VANIA K. CO. v. OETLET. 

(Circuit Court of Appeals, Tliird Circuit. April 4, 1913.) 

No. 1,705. 

Railkoads (§ 350*) — Ix.iuey to Peksons at Crossing — Action — Evidence. 
Evidence in an action to recover for tlie death of a person killed at a 
rallroad crosslng held insufflcient to warrant tlie submlssiou to the jury 
of tlie question of tlie négligence of tlie company in failiug to give spé- 
cial protection to the crossing. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dig. §§ 1152-1192; 
Dec. Dig. § 350.*] 

In Error to the District Court of the United States for the District 
of New Jersey ; Joseph Cross, Judge. 

Action at law by Théodore Ortley, administrator, against the Penn- 
sylvania Railroad Company. Judgment for plaintifï, and défendant 
brings error. Reversed. 

John S. Applegate, of Red Bank, N. J., for plaintiiï in error. 

Clarence H. Murphy, of Point Pleasant, N. J. (John H. Backes, of 
Trenton, N. J., of counsel), for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

PER CURIAM. We hâve had some difficulty in coming to the dé- 
cision that a new trial of this case must be had; but we hâve finally 
concluded that the évidence was too sHght to justify the submission 
of the question whether the railroad company was négligent in net 
giving spécial protection to the crossing where the girl was killed. It 
is possible that the jury may hâve found the company without fault 
in this respect, and may hâve based the verdict on the other ground, 
namely, négligence in failing to give the statutory signais. But both 
subjects were submitted in the charge, and as the verdict in favor 
of the plaintiff is gênerai we cannot know upon what ground the lia- 
bility of the company rests. It would probably be désirable to take 
a spécial verdict on this point at the next trial. 

We bave given no considération to the New Jersey Grade Crossing 
Act of 1910. Act April 12, 1910 (P. L. p. 490). It does not seem 
to bave been a factor below, and the appellee's brief in this court ex- 
plicitly disclaims reliance upon it. 

The judgment is reversed, with costs, and a new venire is awarded. 



HIGGINS V. EATON, 

(Circuit Court of Appeals, Second Circuit. March 5, 1913.) 

No. 125. 

Costs (§ 32*) — In Equity— Award Against Prevailing Pabty. 

Costs will seldoni be awarded against the prevailing party in equity, 
unless he bas been guilty of some fault or omission. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 108-132; Dec. 
Dig. § 32.»] 

«For other cases see a&me topic & S ndmbeb in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 

204 F.— 18 
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Appeal from the District Court of the United States for the North- 
ern District of New York. 

Suit in equity by Susan S. C. Higgins against Harvey E. Eaton, as 
executor of the will of Elizabeth S. Eaton, deceased. Decree for 
complainant on defendant's appeal was reversed. 202 Fed. 75. On 
pétition for rehearing. Denied. 

Martin & Jones, of Utica, N. Y. (A. F. & F. M. Freeman and B. 
M. Thompson, ail of Ann Arbor, Mich., and Ralph Phelps, Jr., and 
Orla B. Taylor, both of Détroit, Mich., of counsel), for complainant. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. In view of the fact that on account of our former 
décision the principal questions discussed in our récent opinion were 
not fuUy presented upon the argument of the appeal, we hâve taken 
up ail the questions anew, and hâve carefuUy considered them in the 
light of the very able brief s presented in behalf of the petitioner upon 
this application. As a resuit, however, of such considération, a ma- 
jority of the court are confirmed in the views expressed in our récent 
opinion, and are constrained to deny the pétition for a rehearing. It 
would serve no useful purpose to state again our conclusions. 

With respect to costs: Under the circumstances of the case we 
thought it équitable that no costs should be awarded against the com- 
plainant, either in this court or in the court below. But it is a dif- 
férent proposition to go further and award costs in her favor against 
the défendant. Costs can seldom be awarded against a prevailing 
party, unless he bas been guilty of some fault or omission, and noth- 
ing is chargeable against this défendant. Nor can costs be awarded 
in favor of the complainant, upon theory that there is a fund in court. 

The pétition for a rehearing is denied. 



DOELGER v. GBRMAN-AMERICAN FILTER CO. OF NEW YORK, 
(Circuit Court of Appeals, Second Circuit. March 10, 1913.) 

No. 62. 

1. Patents (§ 327*) — Suits for Infbingemkxt— Stabe Decisis. 

Where a patent lias been the subject of extenslve and hard-fought liti- 
gation, and bas been unlformly sustained, another court should follow 
such décisions on substantially the same évidence, unless clearly of a 
différent opinion. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 620-625; Dec. 
Dlg. § 327.*] 

2. Patents (§ 328*) — Validity and Infeingement — Filtebing Peocess por 

Beeb. 

The Stockhelm patent, No. 378,379, for a flltering process for béer, 
clalrus 1, 2, and 4, held valld, and a verdict and judgment flndlng in- 
fringement sustained. 

In Error to the District Court of the United States for the South- 
ern District of New York; C. M. Hough, Judge. 

•For other cases see same toplc & i numbbb in Dec. & Am. Digs. 1907 to date, & Rép'r Indexea 
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Action at law by the German-American Filter Company of New 
York against Peter Doelger. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

The âuit was brought to recover damages for infringement of let- 
ters patent No. 378,379 granted to H. Stockheim February 21, 1888, 
daims 1, 2 and 4 being involved. The patent expired in 1905. The 
parties will be referred to as plaintiff and défendant as they appeared 
in the District Court. 

William R. Baird and Stephen J. Cox, both of New York City, for 
plaintiflf in error. 

Lawrence E. Sexton and Wetmore & Jenner, ail of New York City, 
for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The Stockheim patent was granted Feb- 
ruary 21, 1888, for a filtering process for béer, the object of the in- 
ventor being to remove from the béer mechanical impurities and car- 
bonic acid gas under pressure. The spécification states that in the 
filtration of béer it is important that the liquid should be filtered con- 
tinuously in its passage from the store-cask to the keg into which it 
is drawn for sale, without material loss of the gas contained in the 
béer and without material foaming in the keg into which the filtered 
béer is delivered. The inventor points out that prior to the invention 
isinglass had been generally used, but that this method was costly and 
produced unsatisf actory results. The spécification says : 

"By my improved metliod of filtering I dispense entirely wlth the use of 
isinglass or other findlngs, and thus very great economy is secured, the béer 
is thoroughly clarified, ail or substantially ail of the yeasty partiales being 
removed, the opération of filtering is rapid and continuons without material 
variation in speed and without the necessity of changing or cleansing the 
filtering substances, the earbonic-acid gas is substantially preserved in the 
béer, and the béer cornes out of the fllter retaining ail its brilliancy and llve- 
liness, ready to be diseharged into the keg at the racking-ofl: beneh without 
any danger of subséquent cloudiness or other détérioration due to the filtra- 
tion, and without having had imparted to it any undesirable taste." 

The claims in controversy are as f ollows : 

"1. The process of filtering béer, consisting in drawing the béer to be fil- 
tered from the cask under a pressure exceeding atmospherlc pressure, con- 
ducting the same to and through a filtering apparatus in which that pressure 
is maintained during the filtering opération, keeping the filtering apparatus 
fuU of béer, coUecting and carrying ofC any air entering the fllter aloug with 
the béer and gas separating from the béer during the filtering opération, and 
discharglng the filtered béer from the filter under pressure, substantially as 
hereinbefore set forth. 

"2. The described process of filtering and keeping béer, which consists in 
forcing the béer under a pressure exceeding atniospheric pressure from the 
store-cask through a filtering apparatus and thence to the keg, keeping said 
apparatus full of béer during the opération, and colleeting and carrying off 
from the béer during its passage from the store-cask to the keg air that 
may be mingled with the béer and gas that may separaj:e from the béer, 
substantially as and for the purposes hereinbefore set forth." 

"4. The process of filtering béer, consisting in drawing the béer from the 
cask under a pressure exceeding ordinary atmospherlc pressure, forcing the 
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béer under said pressure throusli a fllterj maintalnlng that pressure In the 
fllter during the filteriug opération, creating and maintainlng a back-pressure 
in the fllter, so as to keep the fllter fnll of béer, and collectJng and carrying 
off from the béer any gas separatlng froui the béer on Its way trom the store- 
■cask to or through the fllterlug apparatus, substantially as described." 

Thèse claims hâve been upheld by every court which has consiclered 
them and few patents hâve been the source of such véhément and pro- 
tracted litigation. See Uhhiiann v. Bartholomae & Leicht Brevving 
Co. (C. C.) 41 Fed. 132; Uhlman v. Arnholdt & Schaefer Brewing 
Co. (C. C.) 53 Fed. 485 ; German-American Filter Co. of New York v. 
Erdrich (C. C.) 98 Fed. 300; Zwietusch v. Stockheim, 53 Off. Gaz. 
755; German-American FiUer Co. of New York v. Loew Filter Co. 
(C. C.) 103 Fed. 303; Id., 107 Fed. 950, 47 C. C. A. 94; Id. (C. C.) 
155 Fed. 124; Id., 164 Fed. 855, 90 C. C. A. 637. In the last of thèse 
citations Jndge Lurton says at page 857, of the process described in 
the claims: 

"That hls process was a great practlcal success the évidence niakes plaie. 
That it was adopted and used by a great proportion of the large breweries, 
and that it superseded in a large nieasure prlor methods and apparatns, is 
established. The single question is whether, when he conceived hls method, 
it had already been publicly used or described in publications open to the 
public, and therefore antlclpated." 

The court, however, held the third claim, not in issue in the présent 
case, invalid. 

[1] Few patents bave been so persistently attacked and so thor- 
oughly tested in the courts. Every argument which can be urged 
against it was presented in the prior litigation and carefully consid- 
ered. Nothing we can say will add to the unanimous conclusion 
reached by the courts which hâve preceded us. The doctrine of stare 
decisis applies. Though the décisions of other courts are not con- 
clusive upon us, an orderly administration of the law requires us to 
follow them when based upon substantially the same facts, unless we 
are clearly of a différent opinion. Mast-Foos Co. v. Stover Co., 177 
U. S. 485, 20 Sup. et. 708, 44 L. Ed. 856; Beach v. Hobbs, 92 Fed. 
146, 34 C. C. A. 248. 

[2] The value of the Stockheim filter was early recognized by the 
brewers of this country, the défendant among the rest. We cannot 
resist the conclusion that the claims sued on are valid and are entitled 
to a libéral construction. Are the claims infringed? This question 
was submitted to the jury and they found for the plaintiff. The élé- 
ments of the process as stated in the first claim are as foUows : 

First, drawing the béer to be fîltered from the cask under a pres- 
sure exceeding atmospheric pressure. 

Second, conducting the same to and through a filtering apparatus 
in which that pressure is maintained during the filtering opération. 

Third, keeping the filtering apparatus full of béer. 

Fourth, collecting and carrying off any air entering the filter along 
with the béer and gas separating from the béer during the filtering op- 
ération. 

Fiftlî, discharging the filtered béer from the filter under pressure. 
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The défendant uses the Loew filter. Which one of thèse éléments 
does he omit? He draws béer from the cask under pressure and con- 
ducts it through a filter in which the pressure is maintained during 
the opération, he keeps the filtering apparatus full of béer, he collects 
and carries off air and gas during the opération. It is true that he 
does not use the précise apparatus described and shown in the patent ; 
it is not essential that he should. The claims are not for a machine, 
but for a process and any one who practices the process infringes, ir- 
respective of the means employed to carry it out. The vital question 
is, does défendant use the patented process? If he does, the différenc- 
es in the two machines may be disregarded. The question was tersely 
Stated by the trial judge in his charge as foUows: 

"If you do not think that what Doelger did with his Loew filter Involved 
the use of Stockheim's process, you will flnd for the défendant, and so end 
this case." 

The jury found that Doelger did use the Stockheim process and 
their verdict, to say the least, is not against the weight of évidence. 
We see no error in the charge of the court upon the question of dam- 
ages. 

The record contains 58 assignments of error, but none of them 
points out an error of sufficient moment to justify a reversai. 

The judgment is affirmed with costs. 



SUNDH ELECTRIC CO. v. GENERAL ELECTRIC CO. 

(Circuit Court of Appeals, Second Circuit March 10, 1913.) 

No. 150. 

1. Patents (| 312*) — Suits roE iNraiNaKMENT — Weioet of Exfebt Testi- 

MONT. 

WMle in ■ cases relating to patents for mecbanleal devices the deliv- 
erances of experts are mère aids to the compréhension of the structure, 
and if there be dispute among them the judge can examine the device 
and décide for himself as to which is correct, the situation is changed 
when the fleld of electrie, magnetic, and Chemical patents is entered, and 
the court must perforée dépend upon the assertions of some one who has 
made a profound study of the subject, and the weight to be glven to the 
testimony will necessarily dépend upon the measure of confidence which 
the witness inspires. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544-549; Dec. 
Dig. § 312.*] 

2. Patents (§ 328*) — Validitt and Infeœngement — Electromagnet. 

The Lindquist patents, No. 744,773 and No. 764,608, each for an al- 
ternatlng current electromagnet, held not antieipated, to involve inven- 
tion, and valid as against the clalm of prior invention ; also Infringed. 

This cause cornes hère upon appeal from a decree of the District 
Court, Northern District of New York, holding two patents to be val- 
id and infringed. The first patent, No. 744,773, was issued November 
24, 1903, to David L. Lindquist, for an electrie magnet; the claims 

*For otber cases see same topic à i nvmbsk in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe* 
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involved are 1, 2, 3, and 4. The second or junior patent, No. 764,608, 
was issued to Lindquist July 12, 1904, for an electromagnet ; the 
claims involved are 1, 2, and 3. Both patents relate to altemating cur- 
rent electric magnets. The défenses are that the patents are invalid in 
view of the prior art, and because Lindquist was not the original in- 
venter, and that the défendant does not infringe the claims in issue, 
when construed in the light of the prior art and of the history of 
Lindquist's own work on devices of this character. The opinion of 
the District Judge will be found in 198 Fed. 116. 

Charles Neave and Wm. G. McKnight, both of New York City, 
for appellant. 

Park Benjamin and Alfred Wilkinson, both of New York City, for 
appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
opinion of Judge Ray is a very full one. It sets forth in détail the 
substance of the varions patents and summarizes the main conten- 
tions of the opposing sides. The questions involved are questions of 
fact, itivention, anticipation, equivalency, infringement, and no dis- 
cussion of thèse questions, as presented hère, however elaborate, 
would add anything to the exposition of patent law. For thèse rea- 
sons we refrain from undertaking any exhaustive statement of the 
testimony bearing on thèse questions of fact ; the opinion of the Dis- 
trict Judge sets them forth sufficiently for any one to understand in 
a gênerai way what this controversy is about, and the officiai reports 
need be incumbered with nothing further. 

The contention that Lindquist was not the first inventer is based 
upon testimony as to a machine which is referred to as the "Ihlder 
prior magnet" It is asserted that this machine was completed and 
submitted to a satisfactory test at the Yonkers works of the Otis 
Elevator Company. The four principal witnesses were engineers 
in the employ of that company. Drawings, blueprints, and other 
records were produced to support their testimony. Of this testimony 
generally — it covers many pages of the record — it is sufficient to say 
that it comes far short of satisfying us that Ihlder embodied the Lind- 
quist device in a usable structure before Lindquist's date of inven- 
tion. This conclusion is strengthened by the considération that it 
seems unaccountable why the carefully conducted corporation — and 
the évidence shows it to be such — in which thèse witnesses were em- 
ployed should bave paid a large sum of money for Lindquist's device, 
if itS own employés had been making the same thing a year or more 
before he applied for a patent. Our conclusion is also fortified by the 
circumstance that Ihlder himself, who is alleged to hâve made this 
prior magnet, was not called as a witness. Apparently, although he 
was abroad, there was time and opportunity to take bis testimony. 

[1] With regard to the other questions of fact in the case, there 
are difficulties which are not prominent in the one just disposed of. 
In the opening of appellant's brief référence is made to a suggestion 
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in appellee's argument that the court is to weigh the relative quali- 
fications of the opposing experts, and it is said : 

"The arguments or contentions of the experts are of no importance. Coiui- 
sel are the ones to make arguments, and the court In passing upon those argu- 
ments will net accept the conclusions of those experts, no matter who they 
may be, but will look to the facts." 

Generally, of course, this is so. In the case of a mechanical de- 
vice, like a multiple driU or a typewriting machine, the deliverances 
of the experts are mère aids to the compréhension of the structure. 
If there be dispute among them as to how various parts are core- 
lated and how they act, a judge can examine the device and décide 
for himself as to which is correct. The décision may be erroneous, 
but it is the resuit of an independent mental process applied to facts, 
which may be determined by the exercise of the judge's independent 
sensés. 

But when we come into the field of electric, magnetic, and chemical 
patents the situation is changed. There are things which the inde- 
pendent sensés cannot appreciate, which cannot be seen or felt or 
heard. The flow or flux of electric or magnetic currents, the reac- 
tions of bodies into some chemical union or disunion, are matters in 
which a court must perforée dépend upon the assertions of some one 
who bas made a profound study of the matter, and the weight to be 
given to the testimony will necessarily dépend upon the measure of 
confidence which the witness inspires. Sometimes, when it is shown 
that some statement of a witness as to thèse unseen forces is contrary 
to the consensus of accepted expert opinion, it may be rejected. Pos- 
sibly such rejection even may be error, because the witness may be 
the one who bas himself discovered what the others bave overlooked. 
But when there is no such satisfactory way to dispose of the conten- 
tions of an expert witness, a court is helpless to criticise them. 

In this very case the writer does not know enough about the sub- 
ject-matter of electric and magnetic flow and flux to détermine 
whether some particular statement relating thereto, propounded with 
great positiveness by an expert, is or is not sound. If, instead of the 
considération which he bas been able to give to this case in the past 
few weeks, he should dévote six months exclusive of ail else to a 
study of electric and magnetic action, he would certainly be in no bet- 
ter condition, possibly in a worse one, because he might acquire that 
sort of half knowledge about an abstruse scientific subject, which 
is sometimes more misleading than none at ail. This is one weak 
part of the judicial side of our patent system. There should be some 
way in which a court could bave the assistance of absolutely inde- 
pendent scientific judgment on thèse obscure questions. The récent 
equity rules for the Southern district of New York bave suggested 
a way to secure this, with assent of both parties to a cause, which it 
would seem the members of the patent bar who appear in causes like 
this might help to make effective. 

[2] Returning now to the cause at bar. It is filled with obscure 
scientific questions of the sort above referred to. To illustrate: In 
considering the senior patent in suit in connection with an earlier 
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patent to Lindquist, much is made of what is called "symmetry" and 
■'dissymmetry." So far as this relates to géométrie symmetry of 
parts, which the court can see, it would hâve no difficulty in decid- 
ing whether it exists, or not, in the structure. But it appears that 
there is also such a thing — or such an idea— as magnetic symmetry, 
which the court cannot see. Whether that is or is not présent in a 
structure it cannot décide for itself. Again : A prior patent (Schuck- 
ert) is relied on as negativing invention. One expert says that witli 
this before him a "skilled electrician" could hâve produced the Lind- 
quist device. The other expert says he could not; that, so far as 
any practical teaching is concerned, the Schuckert patent is the mère 
skeleton of a dream. This court is not a "skilled electrician," and 
cannot see for itself what could or could not hâve been made out 
of the suggestions of that patent. 

The only thing possible under thèse circumstances is carefully to 
consider the contentions of the opposing experts, not generally mere- 
ly, but specifically as to each point of différence, examining the con- 
tention of each on that point, with the criticism of that contention 
by the other, and then deciding which, upon the whole, has the best 
of the argument. This we hâve done, and hâve reached the conclu- 
sion that there is nothing in the prior art which deprives either pat- 
ent of validity, or that so restricts the claims in issue that defendant's 
device can escape inf ringing them. 

The decree is aiîirmed, with costs. 



ELECTRIC STORAGB BATTERY CO. v. GOULD STOIÎAGB BATTERY CO. 

(Circuit Court of Appeals, Second Circuit. Mardi 10, 1913.) 

Ko. 145. 

Patents (§ o28*) — Infeinoement— JIacuixe for Making Secondabt Bat- 

TEBY (JeIOS. 

Tlie Mudden patent, No. 570,224, for a macliine for niaking secondary 
battery grids, cannot be so broadly construed as to cover the machine 
of patent No. 572,.'JG.'i, to the same patentée, wliich, tlioiigh issued later, 
was applied for first, and the machine reduced to practical use before 
application for No. 570,224 was filed. As so limited, held not iufringed 
by machines in substantial couformity to the conibination of No. 572,303. 

This cause cornes hère upon appeal from a decree of the District 
Court, Western District of New York, dismissing a bill in equity. 
The suit is for infringement of letters patent 570,224, issued October 
27, 1896, for machine for making grids for secondary battery plates, 
to Albert F. Madden, assigner to complainant. The spécification states 
that the mode of opération of the machine is such that portions of a 
lead blank held against edgewise expansion are gradually displaced by 
repeatedly imbedding devices (rotary punches or disks) into it, thereby 
increasing its density and squeezing up f ace-hardened ribs above the 
original surface of the plate. The claim relied on is : 

•'2. A machine for making secondary battery grids, comprising the combi- 
uation of a blank holder, cutters on each side of the holder, means for recipro- 

•For other cases see same topic & § ndmbeb in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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eating one of said parts in respect to the other, deviqes for rotating the cut- 
ters, and mechaiiism for feeding the sets of cutters towards each other sub- 
stantially as described." 

This patent was applied for January 11, 1896. On November 19, 
1895, Madden had applied for a patent for a "battery grid and ma- 
chine for producing same," in which a suitable blank was subjected to 
the spinning action of rollers provided with cutting disks. Upon this 
application, patent issued (No. 572,363) December 1, 1896, to Albert 
F. Madden, assignor to Van Winkle and Chamberlain. The assign- 
ment was filed with the application. 

The opinion of the District Court will be found in 197 Fed. 745. 
Référence may also be had to a décision of this court in Gould Co. v. 
Electric Storage Co., 192 Fed. 28, 112 C. C. A. 416, where testimony 
as to the various assignments and the title to the two patents was con- 
sidered. 

A. B. Stoughton and Geo. S. Graham, both of Philadelphia, Pa., for 
appellant. 

Kenyon & Kenyon, of New York City (W. H. Kenyon and R. Eyre, 
both of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
f undamental question is : What construction shall be given to claim 
2 of the patent in suit? Before that patent was applied for Madden 
had conceived the invention which is disclosed in patent 572,363. He 
had embodied it in a machine, reduced it to practice, prepared and 
executed an application for it, had sold, not only the machine, but ail 
rights to be acquired to the invention embodied in that machine, and 
assigned the application therefor to Van Winkle and Chamberlain. 
This invention of 572,363 was, prior to November 19, 1895, known to 
and used by thèse persons, and apparently known to others. The as- 
signment gave to the assignées the right to prosecute the application 
and obtain the patent. Madden could not, of course, reinvent the par- 
ticular thing he had already invented and applied for; nor does he 
assert that he did so. The earlier invention he describes in bis tes- 
timony as a "spinning machine" ; the later invention as a machine for 
making the plates or grids by a process of rocking the dies or rolls, 
which is a différent sort of a machine. Although not technically prior 
art, since patent for it was issued later, the invention of 572,363, which 
had already been reduced to practice publicly and had passed to others 
than the patentée, bas an important bearing on the construction to be 
given to the claims of the patent granted on a later application. Sundh 
V. Interborough, 198 Fed. 94, 117 C. C. A. 280. 

Claim 2 of patent 570,224, if construed literally, would be broad 
enough to cover a machine built in accordance with 572,363, although 
the instructions of the application for that patent had already been f ol- 
lowed, with the resuit that a machine had been actually produced and 
successfully operated by the assignées of the applicant, before he made 
any application for 570,224, Such a resuit is avoided, however, by the 
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familiar rule of construing its broad terms by référence to the spéc- 
ifications. 

Without going into détails, tliis can readily be donc by restricting 
claim 2 to machines which do not (like those of 572,363) operate by 
the spinning process, where high speed produces heat and a resulting 
plasticity in the métal which is spun up. Without now deciding ex- 
actly how this claim shall be construed, and what machines, other than 
the précise one described in 570,224, it will cover, it is sufficient to 
hold that it cannot cover the machine of patent 572,363, which was 
first applied for, and which — machine and application — were trans- 
ferred to defendant's predecessors before Madden filed his second ap- 
plication. 

The only remaining question in the case is to détermine f rom a study 
of the machines of défendant now complained of (those in opération at 
Depew, N. Y.) whether they are in substantial conformity with the 
combination described in 572,363. The District Judge had the advan- 
tage of himself seeing thèse machines in opération, but the record very 
clearly describes just what they are and how they operate. The com- 
parison of them with 572,363 is very tersely and persuasively expressed 
in the testimony of defendant's expert on pages 287 and 288. The only 
noticeable différences are that the cutting rolls axe f ed towards each oth- 
er by pneumatic pressure, instead of a weighted lever, a manif est équiv- 
alent, and not at ail the screw pressure feeding of patent 570,224. 
Also the rolls are applied and withdrawn when crossing a proposed 
strengthing rib, not automatically, which seems an immaterial mat- 
ter. In 570,224 the strengthing ribs are produced automatically. The 
heat generated in the Depew machines was not that stated in patent 
572,363, viz., 200°-300° C. That température is a manifest error, be- 
ing about the melting point of lead ; the testimony shows that it should 
hâve read 200°-300° F., and explains how the error of transcription 
was probably made. But there was heat generated by the spinning 
action of the Depew machines, and the heat was sufficient to make the 
lead, where spun, plastic as the patent requires. There is no appréci- 
able heat in the machine of 570,224. , 

We concur, therefore, with the District Judge in the conclusion that 
thèse machines do not infringe the patent in suit. 

Decree affirmed, with costs. 



BEI s et al. v. ROSENFELD. 

(Circuit Court of Appeals, Second Circuit. March 10, 1913.) 

No. 1C7. 

1. Patents (§ 275*) — Action at Law for Infhingement — Damages. 

In an action at law for infringeinent, where validity, title, and In- 
fringement of the patent are proved, plaintiff is entitled to recover at 
least nominal damages, although he is unable to prove any spécifie 
amount of actual damages, without availing of inadmissible conjectures. 

[Ed. Note. — For other cases, see Patents, Cent. Dig, §§ 422-431 ; Dec. 
Dig. § 275.*] 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ludezes 
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2. Patents (| 266*) — Infbingement bt Corporation — Liabilitt of Officeb. 

An oflacer and dlrector of an Infringlng corporation cannot be held per- 
sonally liable for the Infringement, wlthout proof that he was personally 
concerned in the same. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 410; Dec. Dig. 
§ 266.*] 

3. Patents (§ 274*) — Action fob Infeingement — Evidence — Subséquent 

Patent. 

Where an article alleged to Infrlnge is made under a patent subséquent 
to the one in suit, sueh patent is admissible in évidence, and may be con- 
sidered on the question of infringement. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 419-421; Dec. 
Dig. I 274.*] 

This cause cornes hère upon writ of error to review a judgment of 
the District Court, Southern District of New York, entered against 
plaintiff in error, who was défendant below, upon a verdict for six 
cents directed by the court. 

The action was brought to recover $60,000 damages for infringe- 
ment of United States patent No. 728,982, granted May 26, 1903, to 
plaintiff, for a printing machine. 

Jellenik & Stern, of New York City (A. D. Kenyon and Nathan D. 
Stern, both of New York City, of counsel), for plaintiffs in error. 

Léonard H. E>yer and John L. L,otsch, both of New York City (Iv. 
H. Dyer, of New York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. Two claims were declared upon. Nos. 
1 and 7; but plaintiff recovered only on claim 7, and he has not sought 
to review his defeat, as to claim 1, by any cross-writ of error. 

The invention relates to the class of printing machines used for 
printing from an engraved plate and the like, and has for its object 
to provide means for guiding and feeding a continuous web or strip 
to be printed upon over said plate. The invention consists in détails 
of improvement. The claim reads as follows: 

"7. A printing maclilne of the character descrlbed, comprlsing a frame, a 
reclproeative bed or platen to carry a printing médium, a pressing or print- 
ing roller, a gripping devlce connected with sald bed or plates and comprlsing 
a bar and a movable presser to coact to grip a web, sald presser havlng a 
rotary head, and a shoe to be engaged by sald head, the head and the shoe 
belng arrangea to cause the presser to grip the vreb when the head flrst en- 
gages the shoe, the head thereafter sllding in contact with the shoe durlng 
the contlnued stroke of the bed, substantially as descrlbed." 

We do not understand that it is contended that the patent is invalid. 
Apparently the particular combination of parts which it describes is 
not found in the prior art, and the important issue is infringement. 
The art, however, is a crowded one, and the patent must be narrowly 
construed. There can be no wide range of équivalents. Defendant's 
machine is not a Chinese copy of the machine of the patent. Parts of 
it are différent in structure, in movement, and in positioning relative 
to each other from those of the patent. To détermine whether or not 

•For other cases see same toplc & i numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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there is inf fingément, it must be determined whether thèse differing 
parts afe équivalents of each other within the reasonable limits of 
equivalency which even a narrow patent covers. Do they severalh' 
perform the same function as those of the patent and in substantially 
the same way? That certainly is a question of fact. 
• ; At the close of the case each side asked for the direction of a 
verdict on this seventh daim, and neither asked to go to the jury on 
thê casé geiierally, or on any question in it. The trial judge found 
that the parts of defendant's .machine were (where not identical) the 
équivalents. of the parts of the patented machine, enumerated as the 
éléments of claim 7, and that defendant's device infringed that claim. 
A writ of error does not bring up any question of fact for review, 
and we must accept the findings of the trial court on ail such ques- 
tions. See our opinion in Heide v. Pânoulias, 188 Fed. 920, 110 C. 
C. A. 656. 

[1] We cannot assent to the proposition, contended for by défend- 
ant, that when an action at law is brought to recover damages for 
infringement of a patent, and validity, title, and infringement is 
proved, but plaintiff is unable to prove some spécifie amount of actual 
damages, without availing of inadmissible conjectures, he cannot re- 
cover nominal damages, but must submit to a dismissal of bis com- 
. plaint, and be compelled to try the same issues over again in a suit in 
equity. 

[2] Judgment was entered against Benjamin Reis. The record 
contains no testimony showing that he was personally concerned in 
any way with the infringement complained of. Ail that appears is 
that he was an officer and director of the company. This is not suffi- 
cient. Hutter v. De Q. Bottle Stopper Ce, 128 Fed. 286, 62 C. C. 
A. 652. 

[3] Exception was reserved to a refusai to admit in évidence a 
patent to one Dubois under which defendant's machine is niade. The 
application for this patent was made nearly a year subséquent to the 
issue of the patent in suit. The opinion in Blanchard v. Putnam, 75 
U. S. (8 Wall.) 420, 19 L. Ed. 433, would seem to indicate that such' 
exclusion was proper, but later décisions of the Suprême Court es- 
tablish the proposition that the issuance of a later patent for a de- 
fendant's structure is a circumstance which may be considered in de- 
termining whether or not such structure infringes on earlier patents. 
Miller v. Manufacturing Company, 151 U. S. 208, 14 Sup. Ct. 310, 
38 h. Ed. 121 ; Boyd v. Tool Company, 158 U. S. 260, 15 Sup. Ct. 
837, 39 L. Ed. 973. See, also, Ransom v. Hvatt. 69 Fed. 149, 16 C. 
C. A. 185; Illinois Steel Company v. Kilmer Mfg. Co. (C. C.) 70 
Fed. 1015; Walker on Patents, § 532. Whether or not this Dubois 
patent, if admitted, would hâve induced a différent décision of the 
question of infringement, we cannot say. Therefore we cannot hold 
that its exclusion was a harmless error. 

The judgment is reversed. 
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POOLB BROS, et al. t. ISAAC H. BLANCHARD CO. 
(Circuit Court of Appéals, Second Circuit. Mareli 10, 1913.) 

No. 166. ■■ 

PATENTfS (§ ■'528*) — VaLIDITY AND InFRINGÈMEKT — ÛESK CaLEXDAB. 

The Wilson patent, No. 58.5,944, for a mémorandum calendar, compris- 
ing a holder for desli calendars, while not a basic one, covers a coin: 
bination whicli is novel, and the utility of whlch is proyed by large sales,, 
and should be conceded invention wlthin its narrow limits ; also licld in- 
fringed. 

' TTiis cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing the bill of complaint. 
The suit is one for alleged inf ringement of United; ^tates letters patent 
No. 585,944 granted July 6, 1897, to James R. Wilson for a "mém- 
orandum calendar." The invention pertains to that type of calendar 
holders comrnonly used to support desk calendars of the well-known 
form, in which each leaf bears the date of a différent day of the year ; 
said leaves being arranged in consécutive order upon or within a file 
or f rame in such manner that each leaf may be exposed in turn as its 
date is reached. Each leaf, after use, is separated from the pad to 
expose the nçxt succeeding leaf, and filed with the preceding leaves to 
form permanent memoranda of the data which may hâve been entered 
thereon. 

Speaking generally, the patented calendar holder embodies a seat 
or support for the original pad, a second seat for the used leaves, and 
means for guiding the used leaves from the first seat to the second 
seat. The means for guiding is the heavy wire threaded through the 
leaves, which is found in several prier patents. Thèse wires in Wil- 
son's patent are bent so that, rising from the base of the first seat, they 
curve over at some little distance above said seat, themselves forming 
the second seat, which is not otherwise supported. The claim sued 
upon reads as f oUows : 

"1. A liolder for desk calendars, coniprising a base for resting on the desk, 
and two seats for the calendar leaves, oue seat being upon the base and up- 
wardly faelng, and the other being carried by and elevated above the base 
and rearwardly facing, and means for guiding the leaves wlien moved be- 
tween their two seats." 

For a further description of the patented device, référence may be 
had to Poole Bros. v. Marshal-Jackson Co. (C. C.) 161 Fed. 752, and 
the same case on appeal (Seventh Circuit) 171 Fed. 842, 96 C. C. A. 
510. In thèse opinions the question of validity was not discussed. It 
was held that, under the narrow construction which the prior art re- 
quired, inf ringement was not shown. 

Ofïield, Towle, Graves & Offield, of Chicago, 111., and Philip Ad- 
ams, of New York City (A. H. Graves, of Chicago, 111., of counsel), 
for appellants. 

Smith & Bowman, of New York City (J. H. Griffin, of New York 
City, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

•For other cases see same toplc & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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LACOMBE, Circuit Judge (after stating the facts as above^. The 
patent has the prima facie presumption of validity arising from its 
issue, strengthened by the circumstance that, although the appHcation 
for the Brown patent, covering a device which défendant hère con- 
tends is the same as Wilson's was pending at the same time, the Pat- 
ent Office did not déclare or suggest an interférence. There is some 
question whether the date of this Brown appHcation was properly 
proved in this case; but, in view of the conclusion we hâve reached, 
that question need not be decided. The Brown device may be con- 
sidered prior art. It is no nearer the Wilson device than other struc- 
tures whose priority is conceded. Utility is established. There hâve 
been large sales. After the décision of the Court of Appeals in the 
Seventh Circuit, a licensee signed an agreement for a royalty of 5 
cents on every calendar sold, covenanting that at least 65,000 would be 
sold each year, and actual sales hâve exceeded that number. The 
défendant certainly cannot maintain that it has no utility, since de- 
fendant itself uses it. 

The patent is in no sensé a basic one. The art was crowded ; but 
upon this record we do not see how it can be said that the particular 
combination of parts shown, described, and claimed is not novel. We 
find nothing which anticipâtes this particular combination. Undoubt- 
edly it is a very simple thing, and it may seem to involve only trump- 
ery changes from the structures of the prior art ; but many thousands 
of people evidently prefer it to any of the numerous other calendars 
which are available. Since Wilson was the first to devise the peculiar 
structure which pleases them, we see no good reason why he should 
not reap the fruits of his ingenuity in devising it, so long as he is 
confined strictly to the novèl construction which he did disclose. Parks 
V. Booth, 102 U. S. 96, 26 L. Ed. 54; Waterbury Buckle Company v. 
Aston, 183 Fed. 120, 105 C. C. A. 410. 

Defendant's device is a Chinese copy of the patentee's, and mani- 
festly infringes. 

Decree reversed, with costs, and cause remanded, with instructions 
to decree in conformity with this opinion. 



MANHATTAN BOOK CASING MAOH. CO. v. E. 0. FULLER CO. 

(Circuit Court of Appeals, Second Circuit. March 10, 1913.) 

No. 138. 

1. Patents (§ 167*) — Requisites and Validity — Dbawings — Disclosure of 

Opeeativeness of Device. 

The drawings of a patent are often diasi-ammatlc, and not drawn to 
a scale, and a patented device is not to be held Inoperative merely be- 
cause a slavlsh adhérence to the drawings develops obstacles, which may 
in many cases be overcome by the exercise of commou sensé and ordi- 
nary mechanical skill. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 243 ; Dec. Dig. S 
167.*] 

2. Patents (§ 328*) — Validity— Inoperativeness — Bookbinding Machine. 

The McClellan patent, No. 603,406, for a bookbinding machine, held 
void, because Its disclosures do not teach those practiclng the art how 
to make an opérable machine. 

ft «..fc ___^ _^„-^_^__^______^^_^___^_^^_^^ 

'For other cases see same topic & § number In Dec. £ Am. Digs. 1907 to date, & Eep'r Indexes 
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This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing a bill for infringe- 
ment of patent. 

The patent is No. 603,406, issued May 3, 1898, to Jackson McClel- 
lan for a bookbinding machine. It deals with Ihat part of the process 
which covers the sides of a book, stitched and assembled, with glue 
and then places the cover of the book upon the sides after they are 
glued. The District Court held the patent void because its disclosures 
did not teach those practicing the art how to make an opérable ma- 
chine. 

Sutro & Wright, of New York City (C. B. Mitchell, S. L. Moody, 
T. Sutro, and B. Wright, ail of New York City, of counsel), for ap- 
pellant. 

J. Q. Rice and M. B. Philipp, both of New York City, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. [1] Undoubtedly a patented device is 
not to be held inopérable because slavish adhérence to the drawings de- 
velops obstacles. Such drawings are often diagrammatic, and rarely, 
we fancy, drawn to a scale. So, too, there are some difficulties which 
a court can see for itself may be remedied by the exercise of mère 
common sensé. Thus, if a wheel which is to make a quarter révolu- 
tion by the pull of a ratchet on teeth, is drawn with 17 teeth, it is 
manifest that an ordinary shopman would substitute 16 or 20 teeth. 
So, too, when necessary further movement in some direction is stop- 
ped by a straight bar coming înto contact with part of the frame of 
the machine, common sensé would indicate that the frame might be 
raised, or the bar, or frame, or both, notched or curved at the point 
of contact, so as to give sufficient clearance. There are such defects 
in a machine built in strict conformity to the drawings of this patent. 

[2] But there are other defects pointed out specifically in the testi- 
mony of defendant's experts — for example, the blocking of the plate C, 
and the failure of the turning combination with chains and weights to 
efïect révolution. Appellant insists that thèse are corrected in the so- 
called "operative drawings" annexed to his brief, and that the changes 
are such as an ordinary mechanic, building a machine with such in- 
structions as the patent gave him, would make. Maybe this is so ; but 
we are not skilled mechanics, and do not know it to be so. Therefore, 
when two experts say they can see no way to make the machine opér- 
able while sticking to the spécifications, and making such departures 
from them and the drawings as a skilled mechanic would make, and 
the experts on the other side say there is nothing to indicate that their 
statements in that regard are erroneous, we do not see how the court 
can hold that this is what the skilled mechanic would do. Complain- 
ant's expert, on the prima facie, merely testified that a machine "with 
the parts constructed and proportioned as shown in the patent draw- 
ings and operating as described in the spécifications of the patent" 
would be practically opérable. It is now conceded that a machine con- 
structed and proportioned as shown in the drawings would not be op- 
érable. When the same expert was recalled in rebuttal, after the ex- 
perts for défendant had testified to inoperativeness, and had pointed 
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out what they said were defects, which the ordinary skilled workman 
would not correct, he testified merely that he had seen no reason to 
change his original opinion. He did not testify that the changes in- 
dicated in the so-called "operative drawings" and in the "illustrative 
model" produced on the argument hère were such as the skilled work- 
man would hâve made. We concur, therefore, with the District 
Judge, that the machine actually disclosed by the patent was inopéra- 
ble. In doing so, however, we are not to be understood as assenting 
to the proposition, found in the opinion, that the complainant is es- 
topped from contending- that the changes necessary to be made in or- 
der to make the machine do its work were obvious, because the pat- 
entée subsequently took out a patent for improvements on his first 
patent, with which improvements it was opérable. 
Decree affirmed, with costs. 



E. H. FREEMAN ELECTRIC 00. v. JOHXS-PRATT CO. 

{Circuit Court of Appeals, Third Circuit. April 25, 1913. Rehearing Denied 

May 26, 1913.) 

No. 1,727. 

1. Patents (§ 26*) — Invention — Combination of Old Eléments. 

Each and every separate élément of a conibination may be old, and yet 
the combinatlon as a whole may show patentable novelty and invention, 
if the several éléments so coact as to produce a resuit wMch is elther 
new in itself, or by means of such coactiou is produced In a novel or im- 
proved way. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. 
Dig. § 26.* 

Patentability of combinations of old éléments as dépendent on résulta 
attained, see note to National Tube Co. v. Aikeu, 91 C. O. A. 123.] 

2. Patents (§ 6G*) — Anticipation — Priob Art. 

A patent is not in tlie prior arC wltli respect to another whicli at the 
tlme of its Issuance is peudlug ou application in the Patent Office. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 79, 81; Dec. 
Dig. § 66.*] 

3. Patents (i 328*) — Validity and Infbingement — Safbty Fuse. 

ïhe Sachs patent, No. 660,341, for a safety fuse, conslsting of a com- 
bination of éléments, the most important of which is a thin, flat, safety 
strip of rapidly oxidizing métal, of extended area, and maximum con- 
tact with the nonconductlng fllling in the case, was not anticipated, and 
disclosed patentable novelty and invention ; also held Infringed. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; Joseph Cross, Judge. 

Suit in equity by the Johns-Pratt Company against the E. H. Free- 
man Electric Company for patent infringement. Decree for complain- 
ant (201 Fed. 356), and défendant appeals. Affirmed. 

David P. Wolhaupter, of Washington, D. C, for appellant. 

Edmund Wetmore, of New York City, for appellee. 

Before CRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

*For other cases see same topio & § numbbe In Dec. fi Am. Dlgs. 1907 to date, & Eep'r Indexes 
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PER CURIAM. [1-3] This case charges înfringemeiit of patent 
No. 660,341, issued, to Joseph Sachs, for a safety fuse in an electric 
circuit. It was decided in the District Court by Judgè Cross, whose 
full and excellent discussion of the questions at issue has recently been 
reported in 201 Fed. 356. No question was presented to us on appeal 
that was not satisfactorily disposed of by him, and upon his opinion, 
therefore, we affirm the decree. 



ORMAN V. NORTH ALABAMA ASSETS CO. 

(District Court, N. D. Alabama, S. D. March 17, 1013.) 

No. 208. 

1. Tjîusts (§ 103*)— CoNSTBUCTiVE Tbust— Attok.ney and Client— Convet- 

ANCE. 

Wliere attorne.ys having a claiin for fées agalnst complainant settled 
an attachuient on certain otlier land. of tbe défendant lu the lltigatlon 
by receiving a conve.vaiice to tbemselves of a hall' interest lu tlie land 
for the sole purpose of securing thelr fées, whleh liad subsequently been 
pald, tliey would be deereed to hold their interest in trust for complain- 
ant, under the rule that equity, looklng to the substance rather than the 
form of the transaction, wlll efflectuate the intention of the parties by; 
declaring the nominal parties to hold in tru.st for the person entitled to 
the beneflclal interest. 

|Ed. Note. — For other cases, see Trusts, Cent. Dlg. § 154; Dec. Dig. § 
103.*] 

2. Compromise and Settlement (§ 12*) — Effect— Payment of .Twdgment. 

Where. after complainant had obtained a Personal judgment against a 
corporation on certain pnrchase-money notes secured by a mortgage aft- 
erwards foreelosed, other real property not covered by the mortgage was 
attached, and pending the lltigatlon a settlement was arrived at to ob- 
tain a release of the attachment; which settlement agreement referred 
exclusively to the attached property and coutained no stipulation that the 
principal judgment agalnst the corporation should also be satisfied, such 
stipulation and a transfer thereunder of one-half of the attached prop- 
erty to complainant's attorneys for the benefit of themeelves and of com- 
plainant did not satisfy thé original judgment. 

[Ed. Xote. — For other cases, see Compromise and Settlement, Cent. Dlg. 
§§ 54-74 ; Dec. Dig. § 12.*] 

3. MOETGAGES (§ 417*) — ^.iSSIGNMENT— TRANSFER OF DEBT— NeCESSITT. 

Asslgnment of a mortgage without a transfer of the debt Is a nulllty, 
and vests In the assignée no rlght to foreclose. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 1227-1236; 
Dec. Dig. § 417.*] 

4. MoETGAGES (§ 270*) — ASSIGNMENT — VALIDITY— TRANSFEE OF DEBT. 

Complainant, havlng secured a judgment against the corporation on 
certain purchase-money notes secured by a mortgage, transferred the 
mortgage, without a formai transfer of the debt, to his attorneys in 1893 
or 1S94 to secure their fées. Other proi>erty havlng been attached, the 
attorneys settled the attachment proceedings by taking a conveyance of 
a half interest in the attached property in their own names, but intend- 
ing the same to be merely as security. In 1894 complainant made a gên- 
erai asslgnment for the benefit of his creditors, who sold complainant's 
Interest to A. in 1000, who thereaftèr retransferred it to complainant In 
May, 1911. Held that, In the absence of proof that the transfer of the 
mortgage to the attorneys was subséquent to complainant's gênerai as- 
eignment, there was no showing of an outstanding title at the time the 

M» .^ . . ' 

•For other caees see same topic Ê % ntjmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
204 F.— 19, ,. 
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mortèage was foreclosed by the assignées, and there belng no neeessity 
for a wrltten transfer of the debt secured by the œortgage it would be 
presumed that the attorneys had fuU tltle to the debt and mortgage at 
the tlme of the foreclosure, and that the same was therefore valid. 

[Ed. Note.— For other cases, see Mortgages, Cent Dlg. §§ 608, 609 ; Dec. 
Dlg. i 2T0.«] 

In Equity. Bill by W. A. Orman against the North Alabama Assets 
Company. Decree for complainant on his original bill and dismissing 
defendant's cross-bill, with costs. 

Percy, Benners & Burr, of Birmingham, Ala., and Williams & Jones, 
of Russellville, Ala., for complainant. 

A. Latady, of Birmingham, Ala., for défendant. 

GRUBB, District Judge. This is a suit filed by the plaintifï to com- 
pel the défendant, the North Alabama Assets Company, to convey to 
it the légal title to an undivided one-half interest in certain real estate 
described therein, upon the idea that the défendant mentioned holds the 
légal title to said undivided interest in trust for the plaintifï. The right 
of the plaintiff to compel the conveyance to it dépends upon the inter- 
prétation of a contract that was entered into between the plaintiff 's 
attorneys and the said défendant, by the terms of which a division of 
the land involved was provided for between the plaintiff's attorneys 
and the said défendant. The sole défendants originally were the As- 
sets Company and the administratrix of one of said attorneys, but, by 
subséquent amendment, the légal représentatives of two of the attor- 
neys, who were dead (the third having quitclaimed his interest in the 
land to plaintiff before the suit was filed), were made parties défend- 
ant to the bill. The attitude of the défendant, the Assets Company, as 
to the relief prayed for in the original bill as disclosed in its answer 
was that of a stakeholder as to the title to the half interest involved, 
disclaiming ownership in itself and expressing its willingness to con- 
vey the légal title to the half interest to the rightful owner, when de- 
termined by decree of the court, and when it was protected in so doing 
by the court's decree. The défendant, the Assets Company, also filed 
a cross-bill, asserting that the plaintiff was accountable to it for the 
value of certain property, other than that described in the bill, to which 
it alleged it had title, unless because of the foreclosure of a mortgage 
on it by the plaintiff and one Milton Humes, which foreclosure was 
alleged to be void, (1) because the debt secured by it was fully satisfied 
at and before the time of the foreclosure, and (2) because the parties 
to the foreclosure did not own the debt, if still outstanding, when the 
mortgage secured by it was foreclosed. The cross-bill averred that 
the plaintiff had subsequently purchased a part of the lands sold under 
foreclosure, with notice of the ïnvalidity of the foreclosure sale, and 
had thus become a trustée in invitum .as to them, and, having there- 
after sold them to an innocent purchaser, should be held accountable 
to the défendant, the Assets Company, for their value or the proceeds 
of the sale. The Assets Company, défendant in the original bill and 
plaintiff in the cross-bill, prayed for an accounting against the plain- 
tiff in the original bill, who was made a défendant to the cross-bill, 
and that no decree should be rendered directing it to convey the half 

*For other cases see same topic & § nitmbeb ic Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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interest in the land involved in the original bill to plaintiff in that bill 
until such accounting was had, and until the plaintiff in the original 
bill had satisfied such decree as might be entered against it as a resuit 
of the accounting under the cross-bill. Thèse are bfiefly the issues 
presented by the pleadings. 

The first question is whether the plaintiff is entitled to the relief 
prayed for by him in the original bill, independently of the issue pre- 
sented by the cross-bill; and this dépends upon whether he is shown 
to be the équitable owner of the half interest in the lands described in 
the bill. Thèse lands were originally the property of the North Ala- 
bama Development Company, and both parties dérive title from that 
Company. The plaintiff, Orman, had sold the Development Company 
other lands, taking its notes, secured by purchase-money mortgage, for 
the def erred payments. When the Development Company became em- 
barrassed and def aulted in paying thèse notes, Orman sued the Devel- 
opment Company on the notes, and attached lands other than those 
covered by the mortgage. Judgment was rendered in Orman's favor 
on the notes, and much litigation ensued with référence to the validity 
of the attachment levied on the property, an undivided one-half inter- 
est in which is involved in this suit. Finally this litigation was settled 
by an agreement, made between the firm of Almon & Bullock and 
Milton H. Humes, who were the attorneys for Orman in the litiga- 
tion, and the North Alabama Assets Company, which had succeeded 
to the rights of the judgment debtor in the attached property, and 
which was executed June 29, 1896. A supplemental agreement was 
executed by the same parties in July, 1896. At the time of the exécu- 
tion of thèse agreements, the plaintiff, Orman, was indebted to his 
lawyers, who were the parties of the first part in said agreement, for 
légal services in relation to the litigation involved in the settlement in 
the sum of $4,000. The attorneys had no other interest in the subject- 
matter of the agreement or the property involved than as attorneys 
and for their fées. While the contract does not purport to hâve been 
made by them as trustées for Orman, but in their own name and right 
and without mention of Orman, viewed in the light of the situation of 
the parties, it is clear that the contract was made in the name of the 
attorneys to protect them in the collection of their fées, and beyond 
that for the interest of their client, who alone had any interest to be 
ïubserved by it in the premises or the litigation. 

[1 ] A court of equity, looking to the substance rather than the form 
of the transaction, will eff.ectuate the intention of the parties by de- 
claring the nominal parties to hold in trust for themselves to secure 
the payment of their fee, and then for their client, the plaintiff. The 
record shows conclusively that the fées of the attorneys, who were 
parties to the contract, were paid in full prior to the institution of the 
suit. The légal représentatives of ail the attorneys, except one, are 
before the court, and it is shown that the excepted one had executed 
to Orman a quitclaim for his interest before the suit was filed. A de- 
cree directing the. défendant, the Assets Company, to convey the one- 
half interest, which it admits it held in trust, to the plaintiff, would 
not only accomplish the equities of the case, but would fully protect 
the Assets Company in the exécution of the trust. Such a decree 
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shoiild' be-entered, unlëss becaûse oi the relief âsked: bythe Assets 
Company in its „cross-bill. 

The. Assets Company, daims the right to retain, the trust property 
until such time as the plaintiff shall hâve accounted to it for what may 
be found due because of a trust which the Assets Company asks be 
declared.in the proceecls of the sale of other property, of its pred- 
ecessor, the Development Company, pyrchased by Orman froni the 
subpurchaser at a foreclosure sale ^undèr a mortgâge givén by the De- 
velopment Company, a foreclosure which ,the Assets Company allèges 
was void, because at the time of its occurrence the debt secured had 
been fully satisfied, and, because, if not , satisfied, it was the property 
of another than. the persons whO foreclosed the mortgâge under the 
power ofsale. The allégation is that when Orman purchased he did 
so with notice of the invalidity of the. foreclosure for the reasons men- 
tioned and became a trustée in invituro, and, having resold the prop- 
erty purchased to an innocent purchaser into whose hands the Assets 
Company cannot follow;the- property, it has the right to look to the 
proceeds of the sale in the hands of Orman, and to hold the interest 
in the trust property until Orman bas accounted to it under the claimed 
collatéral trust. 

[2] The first question presented as to the invalidity ofthe fore- 
closure sale is whether the secured debt, was fully satisfied when the 
foreclosure occurred. If so, the foretlosure was void. The conten- 
tion of the Assets Company in this respect is based on the coiitract of 
settlement between the attorneys of Orman and the Assets Company, 
of June 29, 1896. The exact question is whether the effect of that 
agreement was to satisfy the personal judgment which Orman had ob- 
tained against the Development Company on the purcliase-money notes 
secured by the mortgâge afterwards foreclosed, or merely to settle the 
rights of the respective parties, then interested in the property attached 
in the suit filed by Orman in which the judgment was rendered, with- 
out affecting the liability of the Development Company upon the prin- 
cipal judgment. Which of thèse views is the correct one is to be de- 
termined by the. mutual intention of the parties, derived from their 
situation and relationship when it was entered into, and from the lan- 
guage of the agreement. 

No appelai was ever taken from the principal judgment against the 
Development Company, and litigation subséquent to its rendition re- 
lated altogether to the validity of the attachment levied upon the prop- 
erty which was the subject-matter of thei agreement. The Assets 
Company had, after the judgment, was rendered, acquired the interest 
of the Development Company in the attached propelrty, but did not 
become personally liablè on the judgment obtained against it. The 
title to the property covered by the attachment was not marketable, 
so long as the litigation relating to the attachment was pending and 
undetermined. . It was in this attitude of the parties, with relation to 
the litigation and the property affected by it, that they entered into 
the negotiations which resulted in the agreement. It seems quite clear 
from the situation of the parties, as described, that the Asseits Com- 
pany was interested in the release of the attached property, but not 
in the satisfaction of the personal judgment against the Development 
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Coàipany.'..' The puiipo'se of the parties was tomake propierty,; which 
bad long been tied up in litigation -iStill undetermined*, avail^le.; The 
natural method of accompHshing the purpose was by a diyision -of' the 
property, , There was no occasion for an agreement tp ,ç,ati,sjfythç, prin- 
cipal jtidgment. The pending litigation did not affect it. The Assets 
Company had no cohcCrn in having it satisfied. Orman, after agr.eeing 
to divide the property affected by the attàChment by àccepting' a hàlf 
interest in satisfaction' of the writ of attàchment, wôùld be estof)p6d 
from thereafterdevying.uponthe Assets Company's hàl.f interest thère- 
in under subséquent process issued upon the judgment The spirit pf 
the .agreemer;it,of division was thai the Assets Conipany's half inter- 
est shoqld, bel 'no longer siibject to'the jtidgment, in Çdnsideratiori of 
its convcyàîice to Ormari of the othèr half interest. 

The language of the agreerhent supports this view. It recites that 
the parties to it laid claim to certain property, described specifically 
therein and covered by the attàchment^ and that certain bther suits 
were pending relatirjg to the property, and upon injunction bonds, and 
that ail parties were "desirous of settling ail said lïtigatidn' regarding 
said property." It provides for the dismissal of "ail of said suits," 
and then speçificaHy irientions injUnction suits and a pending ' forei- 
closure suit. , .iS[o mention is made specifically of the suit in which the 
attàchment was issued. It provides that "ail property involved" in 
the attàchment suit is to be divided between the parties in equal parts 
and for a method of efïecting the division. There is no stipulation 
that the principal judgment against the Development Company was to 
be satisfied. Dismissal of ;a suit is lîot appropriate language with rdf- 
erence to the satisfaction of a judgment, though it might be as to 
a writ of attàchment issued in the cause in which the judgment was 
rendered. The agreement relates to the disposition' of atfached prop- 
erty, and not to the satisfaction of the judgment rendered in the suit 
in which the attàchment was issued. As I construe the agreement of 
June 29, 1896, it does not hâve the efifect of satisfying the judgment 
obtained by Orman against the Development Company or the purchase- 
money notes, secured by the mortgage which was foreclosed by Orman 
and Humes, and which were merged in thei judgment. 

[3, 4] The remaining question is whether the foreclosure was void 
by reason of the fact that Orman and Humes, when they foreclosed 
the mortgage, were not the'owners of the debt thereby secured, but 
assignées of the mortgage alone. The assignment of the mortgage 
without the transfer of the debt would be a nullity, and would vest 
no right or title to foreclose in the assignée. Carpenter v. Long'an, 
16 Wall. 274, 21 L. Ed. 313. The évidence shows that Orman trans- 
ferred the mortgage by indorsement to Humes in 1893 or 1894. It 
also shows that there was no written assignment of the! judgment which 
had been obtained on the notes secured by the mortgage on October 
31, 1892. The assignment of the debt, even when it is evidenced by a 
judgment, is not required to be in writing. In the case of Buckheit 
V. Decatur Land Co., 140 Ala. 216, 37 South. 75, the Suprême Court 
said : 

"The trausfer of a mortgage debt, whétlier by writing or paroi, is in équity 
an assignment of the uiortgîigè." 
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In the case of Gardner v. Mobile! & N. W. R. R. Co., 102 Ala. 635, 
642, 15 South. 271, 272 (48 Am. St. Rep. 84), the Suprême Court of 
Alabama said : 

"Judgmenta hâve the assignable qualities of choses In action, and may be 
transferred by paroi or in writlng. If a statutory mode of assignment Is pro- 
vlded, it is cumulatiTe, in the absence of express words Inhlblting other modes 
of assigument The assignment, however, passes an equlty whieh courts will 
recognlze and protect. It entltles the assignée to sue on the judgment or to 
issue exécution thereon In the name of the assignor, and Is beyond hls con- 
trol or interférence." Lowery v. Peterson, 75 Ala. 109 ; Wells v. Cody, 112 
Ala. 2T8, 20 South. 381. 

' The purpose of the assignment of the mortgage by Orman to Humes 
was to secure the fee of Humes and associateis in the litigation insti- 
tuted by Humes and others to collect the debt secured by it. The sub- 
séquent agreement of June 29, 1896, between thèse attorneys of Or- 
man and the Assets Company and its récognition by Orman is suffi- 
ciently persuasive that Humes and his associâtes were considered by 
Orman to hâve an interest in thd judgment at that time, though no 
written transfer of it is shown to hâve been executed. The agreement 
of June 29, 1896, related to the litigation in which the judgmeïit was 
rendered, and was made in the name of the attorneys for the purpose 
of securing their fées in that litigation, the samd purpose for which the 
mortgage was assigned to Humes. The natural inference is that Or- 
man transferred to his attorneys, as security for their fées, his interest 
in the debt they were collecting for him, and in the judgment in which 
it became merged, and thel mortgage securing the debt along with it. 
No other hypothesis reasonably explains why the contract, which set- 
tled the rights of the interested parties with respect to the attacheid 
property, should hâve been made in the name of Humes and Almon 
& Bullock, instead of in the nama of the plaintiff in attachment. If 
Humes and Almon & Bullock were transférées of the judgment debt, 
though by paroi only, they were entitled to become transfereds of the 
mortgage also which secured it, and the assignment of the mortgage to 
Humes as trustées would not then ba a nullity, but would authorize 
its foreclosure by Humes. If the form of the assignment was însuf- 
ficient to pass the légal title to the land to Humes as trustée, the defect 
is remedied by the joinder of Orman in the foreclosure sale and deed. 
In May, 1894, Orman made a gênerai «assignment for the benefit of 
his creditors to Hurst, and the assignment carrield with it his then in- 
terest in the judgment. Hurst retained what interest Orman had in 
the .judgment till, as assignée, he sold it to George C. Almon in 1900, 
who transferred it to Orman in May, 1911, Thd transfer of the mort- 
gage by Orman to Humes is shown to bave occurred in 1893 or 1894, 
and is not shown to hâve occurred subsequently to the assignment. 
The burden was on the cross-plaintiff to establish the priority of the 
date of the gdneral assignment, in order to show an outstanding title 
at the date of the foreclosure. It is fair to présume that the assign- 
ment of the debt accompanied the assignment of the mortgage, since 
they welre intended to accomplish the same purpose, i. e., the securing 
of the fées of the attorneys, and since the assignment of the mortgage 
was a useless thing not so accompanied, and since it also appears that 
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an interest in the Judgment was assigned to Humeis and his associâtes 
prior to June 29, 1896, the date of the settlement agreement betweer 
Humes and his associâtes and tha Assets Company. The assignment 
carried to the assignée the interest of Orman in the judgment, but 
subject to the interest in it which had been previously assigned to 
Humes, and left in Humes, at the time of the foreclosure, an interest 
in the judgment debt which was also secured by the mortgage, which 
entitled Humes to foreclose the mortgage. 

The foreclosure sale having been determined to be valid, it is not 
necessary to détermine whether, if defective, its validity could be as- 
sailed collaterally, and is an answer to the relief asked by the plain- 
tiflf, viz., the exécution by défendant of an admitted trust involving 
other and différent property. 

A decree will be enterdd, granting the relief prayed for in the orig- 
inal bill and dismissing the cross-bill, and taxing the défendant in the 
original bill and the plaintifï in the cross-bill with the costs of the suit. 



THE TITANIC. 

(District Court, S. D. New York. November 13, 1912.) 

Shipping (§ 209*) — Peoceedings fob Limitation of litABiLiiY — InjunctioN 
— Modification. 

The institution of a proceedlng for limitation of llabllity vests the ad- 
miralty court wlth full and exclusive jurisdiction, not only to détermine 
the right of petitioner to the benefit of the statute, but, In case it dé- 
nies such right, to enforce the rlghts of damage claimaiifcs in full; and 
hence it will not modify its injunctlonal order restrainiiig the commence- 
ment or prosecution by clalmants of sults in other courts. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 646-655, 659, 
661, 662 ; Dec. Dlg. § 209.*] 

In Admiralty. Pétition by the Oceanic Steam Navigation Com- 
pany, lyimited, as owner of the steamship Titanic, for limitation of li- 
ability. On motions to modify injunction. Motions denied. 
See, also, 204 Fed. 259, 260, 298. î 

A pétition for limitation having been flled, and an ex parte (though tem- 
porary) appralsement having been had, the usual monltion and injunction 
order went forth. Subséquent to such Issuance, aiid after he had received a 
copy of the monltion and order therefor, A. L. Brougham, Esq., begun an ac- 
tion against petitioner in the Suprême Court of the state of New York on 
behalf of Elizabeth H. Natsch, executrlx of Charles Natsch, deceased, to re- 
cover the damages alleged to haye resulted from the déath of the sald Natsch 
by reason of the sinking Titanic. tJpon the institution of thls action an or- 
der to show cause was obtalned why Mr. Brougham should not be punished 
for contempt On the return day of thls order motions were made on behalf 
of divers persons, who had «ither sufCered injury by reason of the Titanic 
disaster or had taken out letters of administration upon the estâtes of per- 
sons perlshing therèin, asking that sald injunction be modifled so as to per- 
mit clalmants to begin actions at çommon law, but provldiug that after such 
commencement of action further proceedlngs should be stayed until déter- 
mination was reached as to whether the petitioners hereln are or are not 
entitled to the limitation of llability sought. 

*For other oases ses suue tODie £ S mumbbs lu Dec. à Am. Digs. 1907 to date, & Rep'r Indeues 
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Mr. Burlinghàm and Mr. Kirlin, both of New York City, for 
the motion. ' ' 

Graham & UAmôreaux, Harrington, Bigham & Englar, Hunt, Hill 
& Betts, A. Léonard Brougham, aiid Frederick M. Brown, ail of New 
York City, opposed. 

HOUGH, District Judge (after stating the facts as above). The af- 
fidavit of Mr. Broughani .sets forth that lie did net read the injunc- 
tion or monjtion order handedto him. This is ho excuse.' He is, de- 
clared in contenipt, of which hemay purge himself by tendering a 
consent to the discontinuance of the action of Natsch within.one 
week. 

The motions 'made to lift the injunction raise a point of great im- 
portance, which in my opinion (after consulting the authorities cited) 
is not open in this conrt. The récent ; précédents ail point one way. 
I feel snre that the settlcd practice and alniost universal opinion in 
this district for many vears is expressed Ijv In re Myers Excursion 
& Navigation Co. (TX C.^ 37 Fed. 240, affirmed as The Republic, 61 
Fed. 109, y C. C. A. 38^k and The Eurêka (D. C.) 108 Fed. 672. 

The first of thèse litij:;a'ions illustrâtes llie. view that the sole func- 
tion of a limitation jjroceeding v,-as to limit recovery in the event of a 
limitable lialnlity beisig found. If the liability was not capable of 
limitation, the proceeding was at an end. liotli in the District Court 
and the appellate court, this doctrine is not asserted but is assumed. 
The Eurêka, supra, is but anothèr illustration of the same doctrine 
in holding that no^ ground for an admiralty limitation proceeding ex- 
isted, if the only thing to be limited was the extent of one man's re- 
covery. It was held that the statute in ternis limited the proceeding 
to a "pro rata distribution [in] cases in which there are several dis- 
tinct claims." The case last cited has been openly departed from 
in The Hoffmans (D. C.) 171 Fed. 455, and this upon the distinct 
ground (page 461) that : 

"If there is luore tliau one forum in whicli shipowners eau obtain relief un- 
der the statute, it would seem that the right of selecting the court rests with 
them." 

The assumption which underlies the action of the courts in The Re- 
public, supra, has been distinctly denied in the Ninth Circuit by In re 
Pacific Mail S. S. Co., 130 Fed. 76, 64 C. C. A. 410, 69 L. R. A. 71, 
and Oregon, etc., Co. v. Portland S. S. Co. (D. C.) 162 Fed. 912. 
Whatever doubt might be left after reading thèse cases is, I think, 
set at rest by Dowdell v. U. S. District Court, 139 Fed. 444, 71 C. C. 
A. 288, a case which is resolvable into the folio wing statement, viz., 
that where a petitioner had taken the usual proceeding, had limited 
the time within which claims might be offered, and vc^as thereafter de- 
clared to possess no right of limitation, such petitioner was still pro- 
tected by the original proceeding against any claim not filed within 
the time limited. 

It does not appear from any of thèse cases what would be the efïect 
of an ultimate déniai of limitation upon a party îhjured who had never 
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come into the limitation proceeding; nor does it appear whether one 
who files a claim and successfully' defeats limitation may thereafter 
abandon his proceedings as claimant and resort to other forums for 
the enforcement of his rights; but this much does clearly appear-r- 
that a shipowner may limit even one man's recovery by affirmative 
suit in the admiralty, and that when that jurisdiction is invoked the 
District Court may proceed to enforce against the petitioner what it 
considers to be full liability after denying limitation. 

Again without discussion the doctrine of ail the cases last cited has 
received practical approbation by our Circuit Court of Appeals. In 
re Jeremiah Smith & Sons, 193 Fed. 395, 113 C. C. A. 391. An in- 
spection of the record on appeal in this case shows that, although two 
possible claimants appeared and answered, only one filed a claim, so 
that, when the Circuit Court of Appeals issued its mandate, it prac- 
tically directed the District Court to proceed to assess damages in an 
ordinary suit in personam for personal injuries. 

One further step has been attempted in Delaware River Ferry Co. 
V. Amos (D. C.) 179 Fed. 756, where as against a single claimant, 
whose demand was obviously less than the value of the res, the pé- 
tition was dismissed. It thus appears that District Courts have been 
commanded by Circuit Courts of Appeal to maintain the concourse of 
claimants and give full damages in proceedings brought for limitation 
after limitation denied. 

It follows that the query suggested by thèse motions is this : Why 
should this court authorize proceedings in other tribunals, when it has 
power to dispose of the matter itself as part of â properly pending lit- 
igation? The petitioners outflank this inquiry by denying that any 
power exists in the court to mitigate the severity of the statute, point- 
ing out that the injunction is unnecessary and unimporant, and .that 
the filing of the pétition and issuance of the monition automàtically 
stop ail other litigation by législative power, which is higher than the 
mandate of a court. The San Pedro, 223 U. S. 365, 32 Sup. Ct. 275, 
56L. Ed. 473. 

No opinion is expressed on this point. It is unnecessary to do so; 
for, if a limitation proceeding is but the exercise of the statutory right 
of a shipowner (under some circumstances) to bring his creditors into 
concourse, it must follow that this court should not (if it can) intrust 
to any other tribunal full and complète adjudication of the rights of 
ail persons properly brought into court. It makes no difiierence that 
death cases are of such a nature that some proceeding for the enforce- 
ment of the asserted right must be brought within a time limit. To 
such claimants this tribunal is open. The only reason for their not 
coming in is a désire for a jury trial. Such trial is not a part of the 
right; it is no more than an incident of the remedy. 

The motions to modify the injunction are severally denied. 
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THE TITANIC. 
(District Court, S. D. New York. January 17, 1913.) 

Shipping (§ 209*) — Peoceedings fob Limitation of Liability — Pbocedubb. 

In a proceeding by the British owner of a Britlsh vessel lost at sea for 
a limitation of llabllity as against claims sued ia the United States, the 
' right of a elaimant to invoke the Engllsh law, by which the measure bf 
the limitation is based on the tonnage of the vessel, will not be deter- 
mined on a motion to direct the commissioner to make flndings as to mat- 
ters whoUy irrelevant under the law of the United States, but must be 
dlrectly presented by proper pleadings. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 646-655, 659, 
661, 662; Dec. Dig. § 209.*] 

In Admiralty. Pétition by the Oceanic Steam Navigation Com- 
pany, Limited, as ownçrof the steamship Titanic, for limitation of lia- 
bility. On motion by one Anderson, a damage elaimant, to require 
the commissioner to ascertain the tonnage of the Titanic, in the sensé 
in which that word is used in the British statutes regarding the limi- 
tation of liability for losses at sea. Denied. 

See, also, 204 Fed. 295. 

Hunt, Hill & Betts, of New York City (Frederick M. Brown, of 
New York City, of counsel), for the motion. 

J. Parker Kirlin, Charles C. Burlingham, and Norman B. Beecher, 
ail of New York City, op^osed. 

HOUGH, District Judge. The exact thing moved for seems simple, 
and indeed harmless. It can do no harm to ascertain the tonnage of 
the Titanic, in the sensé of the statute ref erred to, or any other sensé ; 
but it is equally true, and just as obvions, that the tonnage of the lost 
steamer is wholly irrelevant to any procédure for limitation of ship- 
owners' liability known to thC: statute law of the United States. So 
that one first asks why should this record be stufïed with matter so 
apparently useless? 

By argument it appeared that counsel's theory is that, since the 
Titanic was (a) a vessel British owned and of British register, and 
(b) lost by collision with an iceberg, and not by the action of another 
ship of another nation, therefore her British owners are not entitled 
to ail of the benefits or privilèges awarded by the statutes of the 
United States, but may only,; under the f orms conveniently provided 
by the rules of the Suprême Court, enfoixe that measure of relief 
awarded by the only statute . vitally affecting the matter, namely, the 
British act, which grants a limitation to £8 or £15 per ton as the case 
may be. ; , 

Obviously this argument suggests important and interesting légal 
questions. If, the law of Great Britain applies at ail, why does it not 
apply ail along the line? If the shipowner cannot limit demands pro- 
pounded in the United States in accordance with the law of the United 
States, why should he be compelled to pay in the United States more 
than he would hâve been compelled to pay in Great Britain by ail 

*For other cases see same toplc & § nvmbeb in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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the law of tllat realm? Under American law, both his liability and the 
limitation thereof rest upon a homogeneous System pt jurisprudence. 
The British law in respect of limitation in passage tickets is of no 
more avail against the itijured passenger than is the £S or £15 valua- 
tiori effective to extend the shipowner's liability beyond the value of 
the res in its injured condition, which is the American statutory limit. 

But this motion (as argued) seeks to create something which is nei- 
ther British nor American — a kind of légal centaur which would give 
to the claimants ail the advantages of both Systems of law and leave 
to the shipowner no discoverable défense under either. The merits 
or demerits of the argument probably dépend in their last analysis on 
the question argued in The Eagle Point, 142 Fed. 453, 73 C. C. A. 
569; i. e., whether methods or rules for apportioning and enforcing 
liability for loss and damage are matters of right or remedy. On this 
matter The Eagle Point, supra, is by no means the last word; but, 
whatever may be the resuit of thèse interesting queries, there can be 
no doubt that, bef ore any such détail of administration as is hère 
prayed for is granted, the petitioners are entitled to be heard in a 
direct proceeding to ascertain whether what they demand is làwful 
or not. 

Being sued in the United States, they hâve demanded, not as a mat- 
ter of grâce, but of right, the benefit of a fédéral statute. They hâve 
not asked for the benefit of the British statute; still less hâve they 
asked for the amorphous compound of statutes above referred to. 
They are either entitled to what they demand, or they are not.- If 
claimants think they are not, let them answer the petitioii, or except 
thereto, and so raise the matter. Until that question is directly settled, 
the présent motion is idle, and should be and is denied. 



CUBBINS V. MISSISSIPPI HIVER COMMISSION et al. 

(District Court,. E. D. Arkansas, E. D. April 9, 1913.) 

No. 317. 

1. Drains <§ 1*) — Levées (§ 1*) — Power or States to Establish. 

Under the police power of the state, when deemed necessary for the 
gênerai welfare of its people, for the protection of health and property, 
every sovereign state has the power to construct and maintain levées, 
and proyide for the drainage of swamps. 

[Ed. Note.— For other cases, see Drains, Cent. Dig. § 1 ; Dec. Dig. § 1 ;* 
Levées, Cent. Dig. § 1; Dec. Dig. § 1.*] 

2. Eminent Domain (§ 276*) — Suit to Eesteain Maintenance of Levée— 

Sdfficiency of Bill. 

A bill flled against the National Mississippi Hiver Commission and 
the varions levée boards in the several states having shore lands on the 
lower Mississippi, alleging that complainant Is the owner of land in the 
Valley of the river which was formerly above the reach of the flood wa- 
ters, but that défendants, by the construction of levées, hâve so conflned 
the waters of the river as to cause them in flood times to frequently over- 
flow his land, interfère with its use and depreciate Its value, does not 
state a cause of action which entitles complainant to an injunction to 

*For other cases see Bame topic & § numsub In Sec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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restraiii: the maintenance or improvement of sucli levées, liîs remedy if 
hls land is so taken or injured as to entitle liim to compensation being 
by an action ,at law against ail or any number of the défendants as joint 
tort-feasors. 

[Ed. Note. — For otlier cases, see Emlnent Domain, Cent. Dig. § 774; 
Dec. Dig. § 276.*] 

3. ÉMiNENT Domain (§ 288*)— Injunction — Lâches — PkejudiOe from Delat. 

Where sucii bill also sliows that complainant lias owned his land for 
30 years, during whlcti time millions of dollars bave been éxpended on 
the levées without objection ou his part, it discloses such lâches as wiU 
preyent a court of equity from granting him relief and estop him from 
claiming It. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 783- 
788; Dec. Dig. § 288.*] ' 

4. Injùnction (§ 24*) — Défenses to Relief — Injuby to Public. 

Injunetions are not matters of right, but of Judicial discrétion, and if 
it appéars that the granting of an injùnction, although complainant 
might otherwise be entitled ■ to it, would infllct such great damage on the 
défendants or the publie that the Injury sufifered by complainant if the 
injùnction is refused will be relatively insignificant, it should not be 
granted. 

[Ed. Note. — For other cases, see Injùnction, Cent. Dig. § 23 ; Dec. Dig. 
§24.*] 

5. LiMiTATioif OF Actions (§ 55*) — Aoçrual op Cause of Action — Nuisance. 

Whenever a nuisance is of a permanent character, and its construction 
and continuance is necessarily injurious, the damage is original, and 
may be at once fully compensated, and In such case limitation begins to 
run against an action for relief from the construction of the nuisance. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
299-306; Dec. Dig. § 55.*] 

6. Eminent Domain (§ 2*)^Flooding of Land by Construction of Levée — 

KiGIII to COMPÉNSATIok. 

Where a levée built by public authority to protect lauds from over- 
flow of the waters of a stream in flood tlmes causes injury to land lyiug 
between the levée and the stream by raislug the level of the water In 
tlnie of flood, the damage is consequential, and the floodlng does not 
amount to a taking of the land in a coustitutional sensé. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 3-12; 
Dec. Dig. § 2.*] 

In Equity. Suit by John F. Cubbins against the Mississippi River 
Commission and others. On demurrer to bill. Demurrer sustained. 

ïhe complainant seeks by this bill to enjoin the Mississippi River Commis- 
sion, created by au act of Congress, and also the commissloners of ail the 
levée boards in tlie states of Missouri, Arkansas, Tennessee, Mississippi, and 
Loulsiaua, from niaiutainlng and repairing, as will be more fully set out 
hereafter, the levées aloug the banks on both sides of the Mississippi river 
which hâve been constructed by the différent levée districts of thèse states, 
aided by the Mississippi River Commission under acts of Congress. 

ïhe bill allèges that the plaintilï is the owner of certain property situated 
in the county of Shelby, state of Tennessee, exceeding in value the sum of 
$3,000 ; that the alluvial valley of the Mississippi river extends from Cape 
Girardeau in the state of Missouri on hotli banks to the Gulf of Mexico, 
varying in width from 4 to 40 miles ; that from time immeniorial the wa- 
ters of the Mississii)pi river during the hlçh stages thereof, when not con- 
tained within the low water banks of the river, foùnd outlet below Cairo, 
111., into the St. Francis river basin in the state of Arkansas, into the White 

»For other cases see same toplc &§ numbeb In Dec. £ Am. Digs..l907 to date, & Rep'r Indexea 
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river, Yazoo, Tensas, Atcliafalaya, and Pontchartrain basiiis, and through 
tlie rivers drainlng thèse baslns eventually into the Gulf of Mexico; that 
prior to tlie construction of the levées and the closlng of the natural baslns 
by the défendants the lànds of the plaintlfE were from 3 to 10 feet above 
the highest tlood water of the Mississippi river, and the flood waters of 
that river did not overflow hls lands nor interfère wlth the use and oc- 
cupaucy thereof, and that the outlets and drains provided by nature through 
the baslns aforementloned were sufllcient to carry ofE the waters, and prevent 
plaintifC's lands from being Injured by overflow ; that in about the year 1883 
the offlcers and agents of the United States adopted the Eads plan for the 
improvement of the navigation of the Mississippi river, and the défendant, 
the Mississippi River Commission, acting in association with the other levée 
boards made défendants in thls Mil, and contraetors, constructed, main- 
taiiied, enlarged, and repaired, and are now engaged in the same work, 
levées on both sldes of sald river from Cairo, 111., to near the head of the 
passes to the Gulf, a distance of 1,050 miles; that since 1883 this work has 
been under the direct supervision and control of the Mississippi River Com- 
mission ; that the Unes of levées so constructed, maintained, enlarged, and 
repaired hâve been joined by the défendants into a continuous Une as con- 
templated by the Kads plan, so that the Mississippi river is now practically 
leveed on both sldes ; that the resuit of thèse acts has been that the flood 
waters of the Mississippi river are contined within and between said levée 
Unes and the hllls on the eastern bank, where there are no levées, and en- 
compassed within a narrower high- water channel than heretofore; that by 
reason thereof the sald waters hâve acquired an increased velocity and 
hlglier élévation of more than 6 feet, aud that such velocity and élévation 
are being further increased, and the current is becoming stronger and more 
forceful ; that in June, 1910, the grade established for levées by the Mis- 
sissippi River Commission and used by the défendants was from 2 to 
5 feet hlgher than the highest known water; that slnce that tlme the 
grade has been changea and increased to 3 to 5 feet above the highest 
known water, and the levées enlarged accordingly ; that even such in- 
creased grade has proved to be insufflclent to retaln the flood waters of the 
Mississippi river for the purposes of the défendants, and that in the year 
1912 the sald waters flowed over the said Unes of levées, and broke through 
the same in varions and numerous places ; that the défendants are now 
engaged in closlng the gaps and breaks in said Unes of levée and repairing 
the levée System as a whole, ralsing the grade thereof, and contemplate fur- 
ther increases in such grade and further enlargement of the said levées, and 
for thèse purposes hâve obtalned large appropriations from the Congress 
of the United States ; that the efCect of elosing by the défendants the nat- 
ural outlets along sald river and conflning the flood waters between the 
levée System as a whole is to obstruct the natural hlgh water flow of the 
waters of said river in and along Its natural bed for the entire length, there- 
by ralsing the level of the water to such an extent that sald flood waters 
within the last flve years bave attalned a sufflclent helght to flow over 
plaintift's land, and when there Is as now a hlgh-water stage in sald river 
the waters thereof overflow and romain standing upon and over hls lands to 
a depth of from 4 to 8 feet. so that he is uow being Interrupted in the 
profitable use, occupancy, and employment of said land ; that as a resuit 
thereof, said water being held back by said levées at a higher élévation as 
aforesald, his land is being covered with superlnduced additions of sand, 
,sllt, and gravel from 6 Inehes to 3 feet in depth, and the houses and fences 
thereon being washed away, rendering the land and the houses thereon unflt 
for occupancy, causlng the practical destruction thereof, and destroying its 
market value ; that the défendants state and local levée boards are insol- 
vent ; that no proceeding for the coudemnatlou of the said lands has ever 
been instltuted by elther of the défendants, and that no provision has been 
made by any act of Congress or any>of the states. under whlch the local 
levée boards are organlzed, to pay for or give compensation for his sald 
lands now being so damaged, injured, taken, and destroyed; that com- 
plalnant has no adéquate remedy In a court of law agalnst any of the de- 
fendants ; that, even 1£ he had the rlght to sue any or ail of the défendants 
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In a court of law for the recovery of damages sustained by hlm, the In jury 
is a eontinuing one, and wlll be repeated annually whenever the Mississippi 
river reaclies Its Mgh-water stage, and any attempt to recover damages In 
a court of law would in volve complainant In an Interminable multiplicity 
of suits; that the plalntifC realizes fully the great worth and public utility 
of the levées and the objects for whlch the same are projected, as vyell as 
the great beneflt to the people as a whole to be derived from the accompllsh- 
ment and the successful achievement of such purposes, but he says that 
uJQder the clrcumstances set forth In the Mil It Is not équitable nor just 
to hlm, nor to the numerous other persons whose lands are simllarly slt- 
uated, to Infllct thèse tremendous hardships on them In the prosecution of 
such vcork; that by reason of thèse acts he bas been deprlved of his prop- 
erty without just compensation, in violation of the provisions of the Con- 
stitution of the United States. 

The prayer of the blll is that an Injunction be granted enjolning and 
restraining ail of the défendants, their offlcers, agents, and contractors, from 
conatructing, malntaining, or repairing any levée or levées along the sald 
Mississippi river. 

The only défendants who were served with process and who hâve entered 
their appearance are the St Francis Levée District and the Cotton Belt 
Levée District Commissioners, who hâve filed a motion to dismIss upon the 
ground that the Mil falls to state facts sufflcient to entitle plalntiffi to the re- 
lief prayed. 

Barnette E. Moses, of Memphis, Tenn., for complainant. 

T. A. Turner, of Jonesboro, Ark., and H. F. Roleson, of Marianna, 
Ark., for St. Francis Levée Dist. 

Moore, Vineyard & Satterfield, of Helena, Ark., for Cotton Belt 
Levée Dist. 

TRIEBER, District Judge (after stating the facts as above). The 
right of the states bordering on the Mississippi river and its tribu- 
taries to construct and maintain levées along the banks of said river 
has been «xercised from time immémorial, and until the filing of this 
bill has never been questioned in the courts. Ail the territory em- 
braced in the bill lying on the western bank of the Mississippi river 
was a part of the Louisiana Territory acquired by the United States 
from France, and under the laws of France, as well as Spain, the 
former owners of that territory, in force prior to and at the time of 
the purchase by the United States, the lands in that territory abutting 
or; the rivers and bayous were subject to a servitude in favor of the 
public whereby such portions thereof as were necessary for the pur- 
pose of making and repairing public levées could be taken without 
compensation to the owners. The state of Louisiana by statu te as- 
serted this right ever since the purchase by this government, and the 
validity of this claim was expressly sustained by the Suprême Court in 
Eldridge v. Trezevant, 160 U. S. 452, 463, 16 Sup. Ct. 345, 40 L. Ed. 
490. Whether such servitude exists in the other states acquired by 
the Louisiana purchase it is unnecessary to détermine in this case, as 
it never has been the policy of those states to claim or exercise it. 
Board of Levée Inspectors v. Crittenden, 94 Fed. 613, 36 C. C. A. 
418, where this claim was set up in behalf of a levée district created 
by the state of Arkansas. In Hagar v. Réclamation District, 111 U. 
S. 701, 705, 4 Sup. Ct. 663, 665 (28 L. Ed. 569), the Suprême Court 
speaking on that subject, said : 
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"In some states the réclamation is made by building levées on the banks 
of the streams which are subject to overflow; in otlier statea by ditches to 
carry oflE the surplus water. levées or embankments are necessary to pro- 
tect lands on the lower Mississippi against annual Inundatlons. The ex- 
pense o£ such work may be charged against parties specially beneflted, and 
may be a lien upon the property. AU that is required in such case is that 
the charges shall be apportioned in some just and reasonable mode, ac- 
cording to the beneflt received." 

In Leovy v. United States, 177 U. S. 621, 625, 20 Sup. Ct. 797, 798 
(44 L. Ed. 914), it was held : 

"Subject, then, to the paramount .nurisdlction of Congress over the naviga- 
ble waters of the United States, the state of Louisiana bas full power to 
authorize the construction and maintenance of levées, drains, and other 
structures necessary and suitable to reclaim swamp and overflowed lands 
within her limits." 

In Manigault v. Springs, 199 U. S. 473, 479, 26 Sup. Ct. 127, 130 
(50 L. Ed. 274), the court, after quoting from numerous cases relat- 
ing to the power of the states to authorize the érection of bridges, 
said: 

"While ail of thèse cases turned upon the power of the state to authorize the 
érection of bridges, the same principle applies where the Législature deems 
it necessary to the public welfare to niake other improvements for the 
réclamation of swampy and overflowed lands, though certain individua! 
proprletors may thereby be subjected to expense." 

[1] The authorities as to the power of a state to construct levées 
or drains to protect the lands bordering on rivers from inundation 
are too numerous to make it necessary to cite them. The conclusion 
reached by this court from an examination of them is that under the 
police power every sovereign state has the power to construct and 
maintain levées and provide for the drainage of swamps, when deemed 
necessary for the gênerai welfare of its people for the protection of 
the health and property. 

In Manigault v. Springs, supra, in discussing the question whether 
such législation is a proper exercise of the police power, the court 
said : 

"Of this we hâve no doubt. Althbugh it was not ah exercise of that power 
in its ordinarily accepted sensé of protecting the health, lives, and morals 
of the community, it is defensible in its broader meaning of providing for 
the gênerai welfare of the people by the réclamation of swampy, overflowed, 
and Infertile lands, and the érection of dams, levées, and dikes for that pur- 
pose. We hâve often held that prlvate interests are subservient to that 
right, except where property is taken for which compensation must be paid, 
and must give way to any gênerai scheme for the réclamation or improye- 
ment of such lands." 

Congress recognized this right at an early date by not only permit- 
ting the exercise of this power, but materially aiding the states by 
libéral donations and appropriations. By an act approved March 2, 
1844 (chapter 87, 9 Stat. 352), Congress donated ail of the swamp and 
overflowed lands owned by the national government in the state of 
Louisiana to that state for the purpose of aiding it "in constructing 
. the necessary levées and drains to reclaim the swamp and overflowed 
lands therein." By Act April 28, 1850, c. 84, 9 Stat. 519, it gratit^d the 



iOi 204 FEDERAL EBPORTBE 

sam'e feirid of aid to the state of Arkansas and "each of the other 
States of the Union in which such swanjp and oyerflowed lands, known 
and designated as aforesaid, may be. situated." Since then millions of 
dollars hâve been appropriated by the national Congress almost an- 
nually to aid in the construction and maintenance of levées ; Congress 
béing' ôf the opinion tha't the construction and maintenance of thèse 
levées are an aid to and an improvement of navigation on thèse rivers. 
No provisions of the national Constitution or of this state hâve been 
called to the attention of the court which prohibit the exercise of that 
power, nor can the court fînd any such prohibition in either of thèse 
instruments. 

When we consider the vast territory, the millions of people, the 
great value of the property affected by thèse periodical overflows, a 
government which would fail to take some steps to prevent the loss 
of life and destruction of property Hkely to occur by reason of thèse 
inundations which occur annually, and in some years two and three 
times, would be derelict in its duty to its people. "Wliether the levée 
System is the best that can be devised for that purpose, or even 
whether it is prejudicial, as claimed in the argument by counsel for 
complainant, is a matter to be determined by the législative depart- 
ment of the government, and is not subject to review by the courts. 

[2] It is unnecessary for the court to state what the efïect of grant- 
ing the injunction as prayed by plaintifï in this case would be, as that 
is apparent to any one at ail familiar with conditions prevailing in the 
Mississippi River Valley. But it is claimed that under the fifth and 
fourteenth amendnients to the Constitution of the United States nei- 
ther the states nor the national government hâve the power to con- 
struct or maintain thèse levées to the great damage of many of the 
riparian owners situated as is the plaintifï, without first making com- 
pensation for the damage sustained. It will be noticed that there is 
no allégation in the bill that any part of plaintifï's land was actually 
taken or invaded by any of the défendants ; the only allégation in the 
bill being: 

"That by reason of the construction and maintenance of thèse levées hîs 
lands are frequently overflowed so tliat he is interrupted in the profitable 
use, occupation, and employment of sald lands." 

There is nothing in the national Constitution imposing upon a state 
the duty of making compensation to the owner of lands for conse- 
quential damages sustained by the construction or maintenance of an 
improvement bénéficiai to the people at large when there has been no 
actual taking of any of the property. Transportation Co. v. Chicago, 
99 U. S. 635, 25 L. Ed. 336; Osborne v. Mo. Pac. Ry. Co., 147 U. 
S. 24S, 13 S'up. Ct. 299, 37 L. Ed. 15'5; New York City v. Fine, 185 
U. S. 93, 22 Sup. Ct. 592, 46 L. Ed. 820; De Lucca v. North Eittle 
Rock (C. C.) 142 Fed. 597. 

The Constitution of the state of Arkansas now, and at the time of 
the construction of thèse levées, in force, provides (article 2, § 22) : 

"The right of property is before and hlgher than any constitutional sanc- 
tion; and prlvate property shall not be taken, appropriated or damaged for 
PViblic use, without just compensation theréfor." 
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And article 12, § 9, provides : . 

"Xo property, nor rlglit of Avay, shall be appropriated to tlie use of any 
corporation uutil full coiupeiif^atiou therefor shall be first luade to the owuer, 
In money, or lirst secured to him by the deposit of mouey, whlch corpora- 
tion, irrespective of any beneflt from any Improveraent proposed by suoli 
corporation, shall be ascertained by a jury of twelve men, in a court of 
compétent jurisdiction, as slrall be prescribed by law." 

Whether thèse provisions of the Arkansas Constitution apply to 
lands in another state, or whether they apply to private corpora- 
tions only and not to the state or its subsidiary agencies, it is un- 
necessary to détermine in this action, as there is no claim for dam- 
ages, but it may be well to refer to the construction placed upon thèse 
provisions of the Constitution by the highest court of the state. In 
Cribbs v. Benedict, 64 Ark. 555, 559, 44 S. W, 707, it was held that 
the provisions of article 12, § 9, of the Constitution, do not apply 
except when exercised through the instrumentality of a corporation, 
and that a drainage district created by the state is not a private cor- 
poration. 

While the laws of the state of Arkansas provide that when the 
right of eminent domain is sought to be exercised by the taking of 
lands for a right of way, and the détermination of the question in 
controversy in such proceedings is likely to retard the progress of 
the work of such railroad, the court or judge in vacation shall des- 
ignate an amount of money to be deposited by such company sub- 
ject to the order of the court, and, when the money is thus deposited, 
it shall be law fui for such company to enter upon such land and pro- 
ceed with the work through and over the lands in controversy prior 
to the assessment and payment of damages for the use of the land. 
Sections 2955, 2956, Kirby's Digest of the Statutes of Arkansas. 
There is no .provision of law authorizing such proceedings when the 
land is not actually taken or invaded, but only consequentially damaged. 
It would therefore be impossible for the commissioners of a levée 
district to proceed with the construction of the levée if it had to 
hâve the consequential damages caused thereby determined in ad- 
vance ; for how could any one know what the effect of such construc- 
tion would be? De Lucca v. City of North Little Rock (C. C.) 142 
Fed. 597, 600. 

Assuming, as we must on a motion to dismiss the bill for want of 
equity, that the allégations in the complaint are true, and also assuming 
that they are sufficient to make thèse districts responsible for the dam- 
ages sustained by plaintiff, why has he not a complète and adéquate 
remedy at law? If the land has become utterly worthless, then the 
proper measure of damages would be the value of the land before the 
injury was inflicted; if the value of the land has not been utterly de- 
stroyed but materially damaged, then the dépréciation of its value by 
reason of the alleged unlawful acts of the défendants would be the 
proper m,easure of compensation. Plaintif? in his bill charges that 
he has no adéquate remedy at law, but the only reasons he sets out 
for this allégation are that "such injury is a continuing one, and will 
be repeated annuallywhenever the Mississippi river reaches its high- 
204 F.— 20 



306 204 FEDERAL EEPOETBB 

water stage, and that if it be attempted by complainant to recover 
damages in a Court of law from any or ail of the défendants for 
such continuous and repeated injuries to said lands, it would in- 
volve complainant in an interminable multiplicity of suits," and that 
"the défendants, state and local levée boards or districts hâve ex- 
pended practically ail their funds in their effort to construct, en- 
large, maintain, and repair the said levées, and that they are now in- 
solvent." 

That there need be no multiplicity of suits requires no argument, 
as the damages may be recovered in one action as hereinafter stated. 
The clairri that the levée districts hâve expended ail of their funds in 
constructing and maintaining levées, and for this reason are insolvent, 
is disposed of by the fact that there is in every act of the Législature 
of the state of Arkansas under which thèse districts hâve been cre- 
ated a provision for the assessment of taxes on ail lands compris- 
ing each district, so that any judgment recovered against the dis- 
trict may be collected by levying and coUecting the taxes on thèse 
lands, and, if the commissioners fail to levy such tax to satisfy any 
]udgment recovered against it, they may be compelled to do so by 
writ of mandamus issued by the court which rendered the judgment. 
For the purpose of having the damages sustained by the plaintiff 
assessed, the défendants hâve the right, under the seventh amend- 
ment to the Constitution of the United States, if the action is in- 
stituted in the national court, or under article 2, § 7, of the Consti- 
tution of the state of Arkansas, if plaintiff elects to prosecute his 
action in the state court, to a trial by a jury. For a court of equity 
to assume jurisdiction in such a case would be to deprive them of 
that constitutional guaranty. Scott v. Neely, 140 U. S. 106, 11 Sup. 
Ct. 712, 35 h. Ed. 358; Cates v. Allen, 149 U. S. 451, 13 Sup. Ct. 
883, 977, 37 h. Ed. 804; Whitehead v. Shattuck, 138 U. S. 146, 11 
Sup. Ct. 276, 34 Iv. Ed. 873 ; Lewis Pub. Co. v. Wyman (C. C.) 168 
Fed. 756, 762. 

Nor is there any necessity for an apportionment of damages, 
which it was claimed by counsel for plaintiff in argument would pre- 
vent an adéquate remedy at law. The allégations in the bill charge 
ail the défendants as being tort-feasors, acting in conjunction with 
each other; and the law is elementary that each and ail joint tort- 
feasors are responsible for the entire damage caused by their unlaw- 
ful acts. There is no necessity therefore for an apportionment of 
damages, nor is it even necessary to join ail of them in one action. 
If the allégations in the bill are true, the plaintiff may sue ail or any 
of the défendants, their agents, and contractors, or any others who 
in any wise assisted or aided in the commission of the torts cpm- 
plained of, and rècover in such an action ail the damages he may be 
entitlèd to. 

[3] Other reasons why plaintiff is not entitlèd to an injunction, 
the sole relief prayed for, are that, assuming for the purposes of this 
case that the ihjury suffered by the plaintiff could hâve been pre- 
vented by an injunction when the levée was first being constructed, 
a person cannot stand by without objection and see the work, which 
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will damage his property, donc at an expense of millions of dollars, 
and, when completed, ask a court of equity to enjoin the repairing 
or maintenance of the same. The bill allèges that this work was 
begun in 1883 under the supervision of the government, and the 
courts will take judicial notice of the fact that levées hâve been con- 
structed on the banks of the Mississippi river for over a century, 
and that millions hâve been expended in the work, but not until 
1913, after the levées hâve ail been completed, was this bill filed. 
Upon such a state of facts plaintiflE is not only guilty of such lâches 
as will prevent a court of equity from granting him relief, but he 
is estopped from claiming it. Duke of Leeds v. Earl of Amherst, 2 
Phil. ehy. Cases, 117, decided by Lord Cottingham, and foUowed by 
American courts generally ; St. Julien v. Morgan's Railway Co., 35 
La. Ann. 924; Organ v, Memphis & Little Rock Ry. Co., 51 Ark. 
235, 244, 11 S. W. 96. 

The same principle has been applied in actions of ejectment when 
a railroad company had appropriated lands for a right of way with- 
out first having made compensation therefor. United States v. Great 
Falls Mfg. Co., 112 U. S. 645, 656, 5 Sup. Ct. 306, 28 L. Ed. 846; Kit- 
tell V. Railway Co., 56 Vt. 96 ; Goodin v. Cincinnati, etc., Co., 18 Ohio 
St. 169, 98 Am. Dec. 95 ; Harlow v. Marquette, etc., Ry. Co., 41 Mich. 
336, 2 N. W. 48; Reichert v. Railway Co., 51 Ark. 491, 11 S. W. 696, 
5 L. R. A. 183. 

[4] But, if there were no other defects in the bill, plaintiff would 
not be entitled to an injunction as prayed for therein. Injunctions 
are not matters of right, and while they are issued, not in the arbi- 
trary or whimsical will, but in the judicial discrétion of the court, 
guided by the established principles, rules, and practice in equity, 
regard must be had for the comparative injury which will be sustained 
if the injunction were granted or ref used. If it appears thàt the 
granting of the injunction, although plaintifï may be ordinarily en- 
titled to it, would inflict such great damage on the défendants or the 
public that that sufïered by the plaintiff, if the injunction is refused, 
will be relatively insignificant, an injunction must be refused. New 
York City v. Fine, supra; Kansas v. Colorado, 206 U. S. 46, 117, 
27 Sup. Ct. 655, 51 L. Ed. 956; McCarthy v. Bunker Hill, etc., Co., 
164 Fed. 927, 92 C. C. A. 259; Shubert v. Woodward, 167 Fed. 47, 
54, 92 C. C. A. 509; In re Arkansas Railroad Rates (C. C.) 168 Fed. 
720, 722. 

In Parker v. Winnipiseogee, etc., Co., 2 Black, 545, 552 (17 L. Ed. 
333), the Suprême Court said: 

"Bven after a right lias been established at law, a court of chancery will 
not, as of course, interpose by injunction. It will eonsider ail the clrcum- 
stances, the conséquences of such action and the real equity of the case." 

It is a well-known fact that since the construction of thèse levées 
millions of acres of swamp lands and lands subject to annual inunda- 
tion hâve been reclaimed and become the homes of hundreds of thov- 
sands of citizens. What was theretofore a wilderness has been made 
into a garden spot. To do away with the levée system at the prés- 
ent time would destroy thèse, lands, and make the . inhabitants 
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of that country homeless. No^ court of equity woulcl bë justiJied in 
lenJing its aid when siich results would necessarily follow. 
Equity rule 22 [33 Sup. Ct. xxv), now in force, provides : 

"If at auy time It appears tliat a sniit comiueuced iu equity sliouîd hâve 
been, brought as an action on the law side of tlie court, It sliall be trans- 
t'urred to the law side and be tliere proceeded with, wlth only such altér- 
ations in the pleadings as shall be essential." 

[5] If the plaintiff had claimed damages in Iiis biU as an alternative 
relief in case the court held that he is not entitled to an injunction, it 
would hâve been the duty of the court to transfer the case to the law 
side, provided the allégations of the bill showed that he is entitled to 
such relief;: but no such relief is asked in the bill nor do the alléga- 
tions show that he would hâve a cause of action on the law side of the 
court. A transfer would therefore be a useless act. By his own state- 
ment the plaintiff's cause of action is barred by the statute of limita- 
tions, and there are no. allégations to remove that bar. Whenever the 
nuisance is of a permanent character, or its construction or contin- 
uance are necessarily injurions, the damage is original, and may be 
at once fully compensated. In such a case the statute of limitation 
begins to run from the construction of the nuisance. That is the rule 
established by the highest court of this state. St. L-, I. M. & S. Ry. 
Co. V. Mofris, 35 Ark. 622 ; Little Rock & Ft. Smith Ry. Co. v. Chap- 
man, 39 Ark. 463, 43 Am. Rep. 280; St. L., I. M. & S. Rv. Co. v. 
Biggs, 52 Ark. 240, 12 S. W. 331, 6 L. R. A. 804, 20 Am. St. Rep. 
174; Woods on Limitation (3d Ed.) § 180. 

[6] In McCoy v. Plum Bayou Levée District, 95 Ark. 345, 352, 129 
S. W. 1097, 29 L. R. A. (N. S.) 396, it was held that: 

"A levée district which builds a levée so as to protect lands from overflow 
of the waters of a streaui at flood time vvill not under the Constitution and 
statutory provisions of the state of Arkansas becouie liable for Injuries to 
Jand lying between the levée and the river, resulting from flood waters be- 
Ing raised higher between the levée and the river than before the levée was 
constructed." 

In Monongahela Nav. Co. v. Coons, 6 Watts & S. (Pa.) 101, plain- 
tifï's millsite was destroyed by the backing up of water by a dam 
built by a canal company under authority of law for the improvement 
of navigation, and the Suprême Court of Pennsylvania held this to be 
a mère consequential damage resulting from the prior right to improve 
navigation, that it was damnum absque injuria, and that such flooding 
did not amount to a taking under the Constitution. This case was 
cited with approval and followed in Gibson v. United States, 166 U. 
S. 269, 273, 17 Sup. Ct. 578, 41 L. Ed. 996. See, also, St. Louis S. 
W. Ry. Co. v, Miller Levée Dist. No. 2 (D. C.) 197 Fed. 815, 822. 
While under the laws regulating pleading and practice of this state, as 
construed by the Suprême Court, the statute of limitations is not avail- 
able by démarrer in actions at law. but must be pleaded, there is this 
exception : That if the complaint shows that sufficient time has elapsed 
to bar a cause of action, and also the nonexistence of any ground of 
avoidance, the statute is available on demurrer. Collins v. Mack, 31 
Ark. 684; Hutchinson v. Hutchinson, 34 Ark. 164. 

The motion to dismiss the bill is sustained. 
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In re HAWKS. 
(District Court, E. D. Kansas, E. D. April 16, lOlî?.) 

1. Bankruptcy (§ 228*) — Fiis'dings of Référée — Conclusiveness. 

Findlugs of tact by a référée in bankruptcy, wliile presuiiiptively cor- 
rect, and not to be reversed unless tliey are clearly against tlie weiglit of 
tlie évidence, or some obvions error of law lias Intervened, are not so cou- 
clusive as tlie verdict of a jury, or the findings of fact by a judge lu 
an action at law where a jury is waived. 

[Ed. Note. — For other cases, see Banicruptcy, Cent. Dig. § 387; Dec. 
Dig. § 228.*] 

2. Bankruptcy (§ 312*) — Composition Agreement— Advancements bt Qne 

Cbeditor — xVgrëemEnt to Pay Claim in Ftjll — Fratjd. 

An insolvent having no money vrith wliicli to perform a composition 
with liis creditors, an agreement vrith one of them, who did not sign tlie 
composition until ail the others had signed, to advance tlie necessary 
funds to carry ont the comiwsition in considération of the Insolvent's 
agreement to pay its claim In full, was not fraudulent, so as to pre- 
clude such creditor from subsequently proving Its entire debt against the 
insolvent's estate in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 496-600; 
Dec. Dig. § 312.*] 

3. Bankrxiptcy (§ 184*) — Tbansfers— Vamdity TJndee State Laws — Pos- 

session. 

Under the laws of Arkansas, a merchandise mortgage, with permission 
to the mortgagor to remain in possession and sell the merchandise with- 
out aecounting to the mortgagee, is void, regardless of the Intention of 
the parties ; but â merchandise mortgage permltting the mortgagor to 
remain in possession as the mortgagee's agent, and requiring him to pay 
ail moneys realized from the sale of the merchandise, less the expense 
of carrying on the business and the mortgagor's living expenses, to the 
mortgagee in satisfaction of the mortgage debt, is valid. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 275-277; 
Dec. Dig. § 184.*] 

4. Bankbuptcy (§ 314*) — Claims Provable— Effect dp Mobtqage. 

A mortgage on a bankrupt's stock of merchandise, fixtures, and biUs 
and accoUnts recelvable, to cover the bankrupt's indebteduess to the 
mortgagee aud any amount necessary to pay prior creditors under a com- 
position agreement, requiring the bankrupt to act as the mortgagee's 
agent in gathering certain crops, also included in the mortgage and in 
the sale of merchandise, and to account to the mortgagee for the pro- 
ceeds, was a mère mortgage, and not a sale of the bankrupt's business 
to the mortgagee, so as to preclude the latter from proving its claim as 
a creditor in subséquent bankruptcy proceedlngs. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 469-473. 
478, 483-487, 489, 490; Dec. Dig. § 314.*] 

5. Paymest (§ 44*) — Application. 

In the absence of spécifie instructions from a debtor as to the applica- 
tion of payments, the law applies them to the oldest indebteduess. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. § 123; Dec. Dig 
§ 44.*] 

6. Limitation of Actions (§ 167*) — Effect of Bar — Security. 

TTuder the express provisions of Klrby's Dig. Ark. § 5399, no suit can 
be maintaiued to enforce à mortgage, unless brought within the period 
of limitations prescribed for a suit on the debt secured. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
651-653; Dec. Dig. § 167.*] 

•For other cases see same topic & S numbeb lu Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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7. Bankbuptcy (§ 324*) — Olaims — Amoukt— Interest. 

Where a commission Company, having large and continuons transac- 
tions with a bankl'upt, on the Ist day of September of every year sent 
an itemized statement of ail the dealings of the parties duriug that year, 
showing that the banivrupt was chargea with interest at 8 per cent., and 
that the same was compounded anuually, and no objections were made 
by the bankrupt at any time, such statements constituted accounts stated, 
and precluded the bankrupt's trustée from thereafter denying the com- 
pany's right to charge more than 6 per cent, and to compound the in- 
terest annually. 

[Ed. Note. — For other cases, see Bankrliptcy, Cent. Dlg. § 511; Dec. 
Dig. § 324.*] 

8. Feaud (i 58*)— Deceit. 

Where circumstances relied on to prove fraud are as consistent with 
honesty and good faith as with a fraudulent Intent, the inf erence of fraud 
is unwarranted, since, to establlsh fraud, the proof must be clear, un- 
equivocal, and convincing ; évidence sufficient only to ereate a suspicion 
being insufflcient. 

[Ed. Note. — For other cases, see Fraud, Cent. Dig. §§ 55-59 ; Dec. Dig. 
§ 58.*] 

9. Fbaxjd (§ 58*)— Deceit — Direct Evidence. 

It is not essential, to prove fraud, that it be established by direct évi- 
dence; but it is sufficient If the circumstances proved are of such a na- 
ture as to be convincing and inconsistent with a presumption of honesty. 

[Ed. Note. — For other cases, see Fraud, Cent. Dig. §§ 55-59 ; Dec. Dig. 

10. Bankbuptcy (§11*) — Rules or Pbocbdube. 

A court of bankruptcy, In deterœining an issue of fraud, must be gov- 
erned by thé rules of courts of equity, and, dlsregarding mère matters 
of form, ascertaln the ultimate relation and liability of the pa,rties, and 
base its judgmeht thereon. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 11; Dec. 
Dig. §11.*] 

11. Bankbuptcy (§ 340*) — Claims—Fraudulent Crédit — Assistance. 

Evidence Jietd Insufficient to warrant a finding that a claimant against 
a bankrupt's estate had fraudulently aided thé bankrupt to obtain crédit 
for merchandise, in order that the claimant might finally be beneflted in 
the collection of the indebtedness due it. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. § 340.*] 

12. Bankruptcy (§ 340*) — Claims — Fbaud — Evidence — Knowledge or Cbed- 

ITOB. 

Pailure or refusai of one créditer to Inform others of the indebtedness 
due him from sl common debtor is not évidence of fraud. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. § 340.*] 

13. Bankruptcy (§ 175*) — Feaudulent Conveyances— Antécédent Agebe- 
ment — Epfect. 

An antécédent agreement by a debtor to turn over to a créditer ail his 
crops, farming implements, stock, horses, mules, and gin, ail of which 
had been bought with money of the particular créditer, whenever it was 
desired for the creditor's protection, dld not render a mortgage subse- 
quently given to such créditer f raud,ulent as against the mortgagor's other 
creditors. > 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 247, 248 ; 
Dec. Dig. § 175.*] • 

•For other cases see same topic &, § numbek In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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14. MOETGAGES (§ 50*) — FoEM— Designamon of Debt — Vai-iditt. 

A mortgage on real estate to secure an indebtedness of the mortgagor, 
by failing to designate the amount of the debt due, is not invalid for that 
reason ; the record of such mortgage being sufficient to put a person on 
inquiry, a prosecutlon of which would disclose the amount of the debt. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 133-140; Dec. 
Dig. § 50,*] 

In Bankruptcy. In the matter of bankruptcy proceedings of J. M. 
Hawks. On pétition to review a referee's décision disallowing the 
claim of the Allen- West Commission Company. Reversed. 

The Allen- West Commission Company, referred to hereinafter as the Com- 
mission Company, presented its claim against the Bankrupt estate, amounting 
to $254,490.40, after allowing ail crédits which it claims the bankrupt is en- 
titled to. It also clalmed a lien on certain realty of the bankrupt, which 
the bankrupt had conveyed by mortgage for the purpose of securing any and 
ail indebtedness due from hini to the Commission Company, and asked that, 
after applying the proceeds from the sale of the mortgaged premises, the 
balance due be allowed as an unsecured claim. The référée directed the 
mortgaged lands to be sold free from ail liens, and that the proceeds be held 
pending the détermination of the validity of this claim, the allowance of 
which was objected to by the trustée. The sum realized from the sale of 
the mortgaged lands amounts to $15,655, and Is held subject to final déter- 
mination of this claim. The original objections filed by the trustée are : 

(1) Because the Commission Company holds two life Insurance policies, for 
$5,000 each, on the life of the bankrupt, which were assigned to it as col- 
latéral security. 

(2) Because a note of $2,500, Indorsed by Joseph and Amanda Dudgeon, 
is barred by the statute of limitations. 

The third and fourth objections are that there are Included in the account 
charges for insurance on cotton consigned by the bankrupt to the Commis- 
sion Company, and also for weighing and sampling the same, without au- 
thority of law. 

(5) That the Commission Company charged 8 per cent, interest per annum 
on the account, and compounded it annually, without any agreement in writ- 
ing therefor. 

At a later day additional objections were filed by the trustée, which, for 
convenience, will be numbered consecutively with the original objections : 

(6) That on the Ist day of August, 1899, the bankrupt being Indebted to a 
large number of persons^ includlng the Commission Company, the bankrupt 
entered into a composition agreement with hls creditors, whereby the cred- 
itors agreed to accept 40 per cent, of their respective debts, which was also 
signed by the Commission Company ; but that a spcret agreement was en- 
tered into between the bankrupt and the Commission Company, whereby he 
promised to pay the Commission Company its debt in fùll, and executed his 
notes therefor, which notes eonstitute a part of the indebtedness now 
claimed. That thèse accounts are fraudulent, and should be deducted from 
the account, if the same is allowed. 

(7) That by reàson of this fraud the entire claim of the Commission Com- 
pany should be disallowed. 

(8) That the Commission Company was guilty of fraud ever since 1899, 
- by willfully suppresslng the fact that the bankrupt was ail the time insolvent, 

and aided him in maintaining a f aise crédit, whereby he was aided to be- 
come indebted to the other creditors. 

It was also claimed that oue of the items was a $2,500 note executed in 
1899, which was included in the account when it became due, and interest 
thereon charged at the rate of 8 per cent, per annum after maturlty, al- 
though it was only to bea,r interest at the rate of 6 per cent, per annum. 

Some of the items objected to were abandoned. The surrender values of 
the life insurance policies held by the Coipmisslon Company were credited on 

•For other cases see same topic & S ntjmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r iDÛexea 
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tlie amended account, and the overcliarge of the iiiterest on tlie 3;2,500 note, 
anioiwiJ;ii)g ïo $317, was alsp credited on tlje account, thus elimliiating ob- 
jections nuuibered 1, 2, 3, and 4. ,,,... 

Tliere was a great deal' of testluiouy taken by the parties, inclnding al- 
uiost the eptire coiTesiJoiidénce betweeu tlie bankrupt and tlie Couuuission 
Couipany during the entire period of their deallngs, commencing in 18î>9 and 
tioùtimilng to the date of the ad,1udlcation in bankruptcy, the latter paît o£ 
1010. The référée disallowed the entire clalm, npon the flndlng ma de by hini 
that tliere was co-operatlon. and confédération between the Coininlsslou Com- 
pany and the bankrupt to conceal the, trije condition of the business and the 
insolvehcy of the bankrupt, Which was kriown to the Coininisslon Company; 
the référée holding, "Wlthout it (meaning the co-operation and confédération 
betweén the parties) it was impossible for the bankrupt to hâve obtaiiied any 
rating whatever in commercial circles," and that therefore the Commissiuii 
Company was guilty of such fraud as to justify the rejectlon of its entire 
eiaim. 

To review tliis order the Ooinmission Company bas brought tlie case be- 
fore this court for review. 

Lyon & Swarts and Dwight D. Currie, ail of St. Louis, Mo., for 
trustée. 

Moore, Smith & Moore, of Little Rock, Ark., for claimant. 

TRIEBER, District Judge (after stating the facts as above). [1] 
Counsel for the trustée, in their briefs and oral argument, contended 
that the findings of the référée, especially in view of the fact that some 
of the testimoiny was taken in his présence, a considérable part having 
been taken before another référée, vvho has since died, should be given 
the same effect as the verdict of the jury, and, if there is any substan- 
tial évidence to sustain his findings, the court should not set them 
aside. The rule thus stated is too broad. The correct rule is that the 
findings of fact made by a référée in bankruptcy are presumptively 
correct, and unless they are clearly agaimst the vveight of the évidence, 
or some obvious error of lavv has intervened in its application, wil! 
not be disturbed; but they are not conclusive, as is the verdict of a 
jury, or the findings of facts made by the judge in an action at law 
when a jury lias been waived. This is the rule of law applicable to 
masters in chancery, and is equally applicable to fiindings made by a 
référée in bankruptcy. Southern Pine Co. v. Savaiinah Trust Ce, 
142 Fed. 802, 73 C. C. A. 60; Hotick v.'Christv, 152 Fed. 612, 614, 
81 C. C. A. 602, 605; Ohio Valley Bank v. Mack, 163 Fed. 155, 158, 
89 C. C. A. 605, 608, 24 L. R. A. (N. S.) 184. 

This nécessitâtes an examination of the voluminous évidence taken 
in the case, for the purpose of determining whether the findings of 
facts made by the référée are clearly againsf the weight of the évi- 
dence, or whether some obvious error of law has intervened in the con- 
clusions reached. There is little conflict in the évidence, and the ref- 
eree's findings are practically based entirely on his views of the law 
applicable to the issues involved. In the argument before the court, 
courisel presented their views on the whole case, and treated the case, 
and the court will treat it, as tried de novo, but giving the findings of 
facts made by the référée that weight to which they are entitled un- 
der the rule of law hereinbefore stated. 

[2] It is claimed on behalf of the trustée that the composition agrée- 
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ment entered into im August, 1899, whereby the Commission Company 
was to be paid in full, while the -other creditors were to receive only 
40 per cent, of the amounts of their respective>''Claims, ahhough the 
Commission Compaiiy signed the composition agrèement, whereby it 
obfigated itself to accept 40 per cent, of its claim,- the same as the- 
other creditors, was such a fraud as vitiates the entire indebtedness, 
or at least warrants an abatement of that much of its claim. The um- 
disputed évidence shows that Ht the time this composition agrèement 
was made the bankrupt did not hâve the money to paiy'the creditors the 
sum of money due them under the iagreement ; that he thereupon en- 
tered into an agrèement with the Commission Company, to the effect 
that, if it would'advajnce the money needed to pay thesè debts, he would 
pay its debts in full. Thé Commisfeion Company did not sign the 
composition agrèement until ail the other creditors had signed it. This 
agrèement to pay the Cdtattlission Company' s claim in full was not 
made knowh to the other creditors ; but there is no évidence what- 
ever to show that there was any f raudulent conce^lment, or any fraud 
practiced upon the other creditors, nor are any of thèse creditors mak- 
ing any objections now. Numerous authotitiés hâve been cited by 
counsel for the trustée that this agrèement was a fraud on the other 
creditors ; but in view, of the late décision of the Suprême Court of 
the United States in Zavelo v. Reeves, 227 U. S. 625, 33 Sup. Ct. 365, 
57 L. Ed. — — (opinion filed February 24, 1913), this contention can- 
not be sustained. In that case Mr. Justice Pitney, who delivered the 
unanimous opinion of the court, said : 

"It is certain, however, tliat a discliarge, wliile releasing the bankrupt froiu 
a légal liabillty'to pay a debt that was provable in the bankruptcy, leaves 
liim under a moral obligation that is sufflcient to support that promise to 
pay the debt. And in reason, as well as by the great welght of authority, 
the date of the new promise is iminaterial. The theory is that the discharge 
destroys the remedy, but not the indebtedness; that, generally speaklng, it 
relates to the inception of the proceedings, and the transfer of the bankrupt's 
■ estate for the beneflt of creditors takes eftect at the same time ; that the 
bankrupt becoines a free mau from the time to whlch the discharge relates, 
and is as compétent to bind himself by a promise to pay an antécédent ob- 
ligation, which otherwise would not be actionable because of the discharge, 
as he is to enter into any new engagement. And so, under other bankrupt 
acls, it has been commonly held that a promise to pay a provable debt. not- 
withstanding the discharge, is as effective, when made af ter the flling of the 
pétition and before the discharge, as if made after the discharge." 

The facts in that case were that the défendant had been adjudicated 
a bankrupt ; that subsequently he ofïered a composition to his cred- 
itors, and the oflfer was accepted, and a composition made i|n said pro- 
ceedings and duly confirmed by the District Court ; that the plaintifïs 
were then creditors of the bankrupt, and as such accepted the offer of 
composition and were paid a dividend thereon; that the claim sued 
on was a part of and was included in said daim on which the dividend 
was paid ; that before the composition had been confirmed tlie défend- 
ant promised that, if plaintiflf would lend him$500 for use in paying the 
considération of the composition to his creditors in the bankruptcy 
proceedings, he would pay plaintifïs the balance of their claims in full. 
Plaintiffs accepted the offer and promise, loaned the bankrupt the mon- 
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ey, and accepted his notes for the balance due them on their claim af ter 
the payment of the composition, and upon nonpayment of the latter 
instituted action. It was held they were entitled to recover. 

[3] It àlso appears that in August, 1899, at the time the composition 
aforementioned was entered into, the bankrupt executed a mortgage to 
the Commission Company on a lot of small value in the town of Reyno, 
Ark., and his stock of gênerai merchandise in his store ; also the fix- 
tures in the store and some other persqnalty, including ail notes, mort- 
gages, and accounts due the bankrupt, for the purpose of securing the 
sum of $6,400, the amount then due the Commission Company, and 
also the money which itwould be necessary to pay the creditors un- 
der the composition agreement. The mortgage also provided that any 
advances made by the Commission Company should bear interest at 
the rate of 8 per cent, per annum. The mortgage further provided 
that the possession of the property is surrendered at once to the Com- 
mission Company, and that the bankrupt is to act as its agent in gather- 
ing the crops mortgaged, and also in the sale of the merchandise; that 
he is to ship to the Commission Company ail the cotton mortgaged as 
soon as it is picked, and the proceeds of sales of ail merchandise and 
collections of the mortgaged accounts, and in case of failure to do so, 
or if he should purchase goods or supplies contrary to instructions or 
désire of the Commission ;Company, then the Commission Company 
shall hâve the right to take immédiate possession of ail the property 
mortgaged, including the merchandise, and sell the same for the pur- 
pose of paying its debt. It is now claimed that by reason of this mort- 
gage the Commission Company was the real owner of the store, and 
therefore cannot be a créditer. 

Under the laws of Arkansas, as çonstrued by the Suprême Court 
of that State, a mortgage on a stock of merchandise, with permission 
to the mortgagor to remain in possession and sell them without ac- 
counting therefor to the mortgagee, is absolutely void, regardless of 
the intention of the parties. Lund v. Fletcher, 39 Ark. 325, 43 Am. 
Rep. 270; Martin v. Ogden, 41 Ark. 186; Fink v. Ehrman, 44 Ark. 
310; Gauss v. Doyle, 46 Ark. 122; Colliins v. Lightle, 50 Ark. 97, 6 
S. W. 596; Stix v. Chaytor, 55 Ark. 116, 17 S. W. 707. On the other 
hand, it has also been held by the Suprême Court of Arkansas that a 
mortgage on a stock of rrierchandisé, permitting the mortgagor to re- 
main in possession, but requiring him to pay ail nioneys realized f rom 
the sale of the merchandise, less the expense of carrying on the busi- 
ness and the living expenses of the mortgagor, to the mortgagee, is 
valid. Adler-Goldman Corn. Co. v. Phillips, 63 Ark. 40, 17 S. W. 297. 

[4] Ail the above-cited cases were decided before the exécution of 
this mortgage, and no doubt the attorney who prepared this mortgage 
had thèse décisions in view. The instrumenta which was of record, 
showed on its face that it was'only intendedas a mortgage, and there 
is no évidence whatever to show that anyof the creditors of the bank- 
rupt, who extended him crédit after the exécution and recording of 
this mortgage, regarded the Commission Company as the owner, or 
having any interest in the business of the bankrupt, except as a mort- 
gage créditer. If any of them had believed that the Commission Com- 
pany was the owner of the store, or had any interest as a partner in 
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the concert!, they would not hâve hesitated to extend ail the crédit 
that the bankrupt wanted, without any inquiry as to the financial stand- 
ing of Hawks ; for it appears clearly f rom the évidence that the Com- 
mission Company is not only solvept, but is a corporation of very large 
means and enjoying the very highest crédit. Besides, if this conten- 
tion of counsel for the trustée is correct, the Commission Company is 
now liable for the debts of the bankrupt. 

[5] But, aside from this, the mortgage has long since ceased to be 
of any validity, and no claim whatever is made under it by the Com- 
mission Company. Under the rules of law governing appropriation of 
payments, the lav^^, in the absence of any spécifie instructions from the 
debtor, applies them to the oldest indebtedness fîrst, Goldsmith v. 
Lewine, 70 Ark. 516, 69 S. W. 308; United States v. Kirkpatrick, 9 
Wheat. 720, 6 L. Ed. 199; McGillin v. Bennett, 132 U. S. 445, 10 Sup. 
Ct. 122, 33 h. Ed. 422; Dunnington v. Kirk, 57 Ark. 595, 22 S. W. 
430. 

[6] The payments made by the bankrupt to the Commission Com- 
pany in 1900 were more than sufficient to satisfy the indebtedness se- 
cured by the mortgage, which included the indebtedness arising from 
the composition agreement. Besides, the mortgage vi^as due January 
1, 1900, and would be barred five years from that date. Under the 
laws of the state of Arkansas, there can be no enf orcement of a mort- 
gage unless the suit is brought within the period of limitation pre- 
scribed for a suit on the debt secured thereby. Section 5399, Kirby's 
Digest of the Stat. of Arkansas. For this reason, the mortgage, if the 
debt intended to be secured by it had not been paid off bef ore January 
1, 1905, would cease to be of any validity on that day, being barred 
by the laws of the state of Arkansas. 

[7] The claim that the Commission Company had no right to charge 
a higher rate of interest than 6 per cent, per annum, in the absence of 
a written agreement to that eiïect, and to compound the interest an- 
nually, is disposed of by the fact that the évidence shows that on the 
Ist day of September of every year the Commission Company sent 
an itemized statement of ail the dealings between the parties during 
that year, which showed that the bankrupt was charged with interest 
at the rate of 8 per cent., and that the same was :compounded annually. 
No objections were made by the bankrupt at any time, and they there- 
upon became accounts stated, the efïect of which is that they became 
settled accounts, and liquidated by the parties as fully as if they had 
been signed by both parties. Standard Oil Company v. Van Etten, 107 
U. S. 325, 1 Sup. Ct. 178, 27 L. Ed. 319; Bank v. Morgan, 117 U. S. 
96, 6 Sup. Ct. 657, 29 L. Ed. 811; Allen- West Commission Company 
T. Patillo, 90 Fed. 628, 33 C. C. A. 194; Patillo v. Allen- West Com- 
mission Company, 131 Fed. 680, 65 C. C. A. 508. 

This leaves for détermination the main question in issue — whether 
the évidence establishes f raud on the part of the Commission Company, 
in aiding the bankrupt to fraudulently obtain crédit for the purchase 
of merchandise, whereby the Commission Company would finally be 
benefited in the collection of the indebtedness due it. 

[8] There are certain well-settled rules of law to guide the courts 
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iri 'tire détei-taiftation: qf suçh an issue. If • the civcuipsjtan^Ges, proven 
areijus'taspeonsistent with :honesty and gopd faith as;with a. fraudu- 
leiif iWentjthe inference:of -fraud is uflwarranted. Upited Statep Fid. 
& Guan.Cœ.v. Des Moines Nat. Bank, -,145; Fed.,273, 74 C. C. A. 553. 
To establish fraud, the proo'f must be cjear, unequivocal, and convinc- 
ing.:: Jones V. Simpson, 116 U. S. 609, 6 Sup. Ct. 538, 29 L.. Ed. 742; 
Thorwegan v. King, 111 U. S. S49i:4.Sup. Ct. 529, 28 X. E;d. 514; 
Fàrrar v. Churchill, 135 U. S. 609,,1Q-Sup. Ct. 771,,34 L. Ed. 246; 
Walkery. Cbllins,'59 Eed. 70,:8 C. G,:A.,1; Foster v. McAlcster, 114 
Fed.ol45y.52 C. G. A. 107; ,3chagun v, Scott Mfg. Co., 162f çd. 209, 
89 G. G. A. 189. Proofs which only create a suspicion are not suffi- 
cientito warrant a finding'Of fraud. .United States' v.. Hancock, 133 
U.S. 193, 10 Sup. Ct. 264,, 33 L. Ed. ,601 ; United States. Fid. & Guar. 
Co. V. Des Moines' Nat. Bank, supra. A mère prépondérance of evi- 
deircé, Which at the sain.e;time is. vague or ambiguous, is ^not suiïîcient 
to warrant a iînding of fraud. Ualone v. United States, 164 U. S. 255, 
17 Sup. Ct. 74, 41 U. Ed. 425. ,; 

• [9] But itis-inot essential that the fraud be established by direct év- 
idence; f or that is often impossible, i The circumstances proved may 
raise a sufficient presumption to warrant a finding of fraud; but in 
such cases the évidence must be of such' a nature as to be convincing 
and inconsistent with the: presumption ,of honestv. Bank of Little 
Rock V. Frank, 63 Ark. 16,:37 S. W. 400,'58 Am. St. Rep. 65. 

[10] As proceedings in bankruptcy are governed by the rules of 
cburts of equity, the court must disregard mère matters of form, and 
ascertain the ultimate relation and liability of the several parties, and 
base its judgment thereon. It must look through forms and appear- 
ances to ascertain the true nature of the act. In re vSiegel-Hillman D. 
G. Go. (D. C.) 111 Fed. 981, 986; In re Arnold & Co. (D. G.) 133 
Fed. 789, 791. That the bankrupt was insolvent must bave been known 
to the Commission Company at least as early as 1905. The évidence 
shows that the indebtedness to it from the bankrupt grew steadily from 
September 1, 1900, when it amounted to $7,730, to the time of the 
bankruptcy, when it amounted to over $254,000. The proof shows 
that the indebtedness on September Ist of' each year, commencing with 
1900, was as followsx (1900, $7,730; 1901, $53,624.58; 1902,. $61,- 
733.07; 1903, $63,337.17; 1904, $83,655.57; 1905, $98,117.17; 1906, 
$105,283.58; 1907, $134,041.96; 1908, $148,560; 1909, $176,714.48; 
1910, $202,242.43. 

'[11] It is true that during thîs time the assets of the bankrupt in- 
creased steadily., Starting in with one store, he opened additional stores 
at différent places, until he had five sto'res., . He also had bought a 
steam gin and invested considérable in real estate. But the liability to 
the Commission Company increased much more rapidly than his assets, 
and in view of the fact that the Commission Company also acted as 
the banker of the bankrupt, ail drafts being drawn on it, not only for 
the purchase of cotton, but in payment of merchandise dçbts, and in 
view of the correspondence between the parties during ail that time, 
it is mipossible to reach any other conclusion than that, not later than 
1905, the Commission Company must bave known that he was then 



IN BE HAWK8 317 

insolvent. But mère knowledge of insolvericy of a debtor is not svxffi- 
cient to charge a creditor with a fraudûlent intent in an action of this 
nature, which must be treated as if an action for deceit. 

The vokn-ninous correspondence between the parties, and> the letters 
written by the Commission Company, it is claimed, establish conclu- 
sively that it was the intention of the Commission Company "to boost" 
the crédit of the bankrupt, so as to enable him to procure, not only ail 
of the merchandiSe he needed in his business, but as much more as 
possible, on crédit. A careful reading of thèse letterâ does not satisf y 
the court that that was the intention of the Commission Company. 
They rather indicate that the Commission Company, having become a 
large creditor, was hopeful that a few profitable seasons would enable 
the bankrupt to pay his debts, and that its only chance to recover its 
money was by helping him along, assisting him with money, until good 
crops for a liumber of years in the section where the bankrupt was 
engaged in busjness, and good priées for the cotton, which is the staple 
crop'raised in that section, would' enable him to pay ail of his debts, 
including that due the Commission Company. In almost every letter 
written by the Commission Company, it urges him to economize. It 
protests against his branching out and opening new stores, and in- 
sists upon a réduction of its indebtedness. In a lettèr dated March 22, 
1909, the Commission Company wrote him : 

"Try to get out instead of deeper in debt. You wlll probably never bave 
aiiother year wîth as favorable crops as you had thls past year, and we 
tlilnk your account should show a considérable réduction ; but it does not. 
We liave always. inslsted upon you cuttiug down expansés, and doing less 
business on à safçr and more profitable basis. Do business for profit, and 
not for show. * « * Ttie dlfliculty is that you get in debt to thèse other 
people, and theri draw on us to pay them, wliich, of course, inereases your in- 
debtedness with us. Now, you must not expect us to do this; if you do, 
we are afrald you are to be disappointed. Because we hâve been your friends, 
and hâve not placed an iron rule ou you, as the Memphis people claim they 
do, you should show your appréciation by trylng to reduce your Indebtedness 
to us, instead of riding us to death." 

In almost every letter he is urged to reduce his indebtedness and go 
less in debt to others. There is nothjng in any of thèse letters to in- 
dicate an intention to aid the bankrupt to perpetrate a fraud on any 
one; but they seem to contain such advice as a creditor to whom a 
large sum of money is due, and whose expérience in business is much 
greater than that of the debtor, would give. Some of the letters read 
as if written by a parent, interested in his son's welfare. Nor is there 
any évidence whatever tending to show that the bankrupt purchased 
any goods, except such as were needed in his business ; none of his 
property was fraudulently disposed of, nor any of his assets concealed 
by him. The most that can be said of this correspondence is that it is 
a circumstance which should be considered with other testimony, and 
thus may establish fraud. 

It is claimed that other matters justifying the finding of fraud are 
the failure of the Commission Company to advise creditors of the 
bankrupt or merchants to whom the bankrupt had applied for crédit, 
and who made inquiry of it as to his financial condition, the amount 
of his indebtedness toit, and in other instances making willfuUy false 
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statements. In one of its letters to the bankrupt, Mr. Allen, président 
and gênerai manager of the Commission Company, who it seems at- 
tended to this correspondence, wrote the bankrupt under date of Oc- 
tober 19, 1910: 

"People are coiniug down hère to see us nbout you ail of the time. We are 
dolng ail that we can to help you, by telling the truth about what we do tell." 

In the same letter he continues : 

"As you know, we hâve always beeu opt^sed to your spreadiiig out so much, 
and trying to do so jnuch, especlally siuce you hâve no capital to do it on. 
* * * Ko not unload everythlug on us, as you hâve been doing in the 
past. That is not right and just for you or for us." 

The statement that "people are coming down hère to see us about you 
ail of the time" was evidently to stir him up, and was a mère figure 
of speech, as Mr. Allen in his évidence testified that only very few 
inquiries were made, and the trustée bas only been able to find three 
parties who made such inquiry, and one instance in 1903, when the 
Dun Commercial Agency made inquiry of the Commission Company 
as tp the bankrupt's financial condition by showing the statement made 
by the bainkrupt. One letter of inquiry was received in 1901 from the 
Bray Clothing Company, to which Mr. Allen replied: 

"We do not think you would run any risk in flUing this bill for Mr. Hawks ; 
but you must be your own judge of crédits, as we never profess to judge 
crédits for other people, and we would rather you would use your own source 
of information, Uke we do, instead of referring to us." 

There is nothing to show that at that time he did not really believe 
this to be true, or that he believed Hawks to be insolvent at that time. 
The bill of the Bray Clothing Company, if crédit was extended to the 
bankrupt upon the strength of this letter, was evidently paid promptly 
and this créditer is not complaining, \nor is there any évidence that it 
was a créditer of the bankrupt at the time of the adjudication. 

Another inquiry was made by W. M. Bail & Co. in 1909 ; and, while 
the answer thereto did not state the indebtedness due the Commission 
Company, it was evidently of such a nature as to cause Bail & Co. to 
décline takimg the accoUnt of the bankrupt and extending to him the 
crédit he desired. 

The third inquiry was made by a Mr. Phillips, a représentative of 
a cqncern selling gins ; and, although he was not informed of the 
amount due the Commission Company, he declined to extend crédit to 
the bankrupt. Nor was the statement to the Dun's Commercial Agency 
in 1903 of such a nature as to justify a finding that it was knowingly 
false and made with the intention of deceiving any one. Hawks had 
made a statement to the Commercial Agency that his net worth was 
$40,000, and when inquiry was made of Mr. Allen he stated that he 
did not think Hawks was worth more than half that sum. There is 
no évidence to warrant the finding that Mr. Allen did not believe that 
statement to be true at the time he made it. 

[12] The failure or refusai of one creditor to inform others of the 
indebtedness due him from a common debtor is not évidence of fraud. 
He has the right ' to refuse the information; This identical question 
was before the Circuit Court of Appeals for this circuit in Poster v. 
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McAlester, supra, where Judge Caldwell, delivering the opinion of the 
court, held : 

"Merehants and business men are not required to answer gênerai letters 
of inquiry regarding the crédit, promptness, and financial standing of a 
named person, or to disclose thelr business relations or tbe state of their ac- 
count with such persons." 

In fact, the évidence does not satisfy the court that Hawks did not 
at that time believe his statement to be true. It seems that he had a 
large amount of unsold cotton in the hands of the Commission Com- 
pany at that time, and his indebtedness to it depended to a large extent 
on the price for which the cotton would sell, which price is always un- 
certain, as it dépends upon the fluctuations of the market, which are, 
at times, quite violent. 

Another important fact entitled to considération is that none of the 
présent creditors of the bankrupt ever inquired of the Commission 
Company as to the bankrupt's fmancial standing or his indebtedness 
to the Company. Although a number of crédit men of thèse creditors 
testified in this case, none of them testified that such inquiry was ever 
made of the Commission Company. They seemed to rely solely upon 
the rating given by the mercantile agencies, which it is not claimed 
was based upon any information obtained from the Commission Com- 
pany after 1903, and the further fact that Hawks paid his bills prompt- 
ly by drawing his drafts on the Commission Company. 

[i3] Great stress is also laid upon a letter from the Commission 
Company to Hawks, dated July 7, 1903, in which it suggested to Hawks, 
who had previously written that he was willing to turn over ail his 
property whenever he was requested, as it had furnished him the 
money with which to purchase it, a form of letter which he should 
Write. In this letter Hawks was to agrée to turp over ail his crops, 
farming implements, stock, horses, mules, and gin, ail of which had 
been bought with the money of the Commission Company, whenever 
it was desired for the protection of its interests. A similar attack was 
made upon a mortgage in Poster v. McAlester, supra, and it was held: 

"The understanding that Terrell & Co., when required to do so, would give 
the plaintife a mortgage on the goods in the Indian Territory, did not of it- 
self render the mortgage fraudulent and vold in law. As bona fide creditors 
of Terrell & Oo. they had the rlght at ail times, independent of any previous 
understanding to that effect, to demand of Terrell & Co. such security for 
their debt, and Terrell & Co. had an undoubted rlght to give it. This being 
the nnquestioned légal right of the parties, upon what priuclple can it be 
said to be a légal fraud, or a badge of fraud, for the parties to stipula te for 
doing that which they would be perfectly free to do, and which would be per- 
fectly légal for them to do, independent of sUch stipulation? Why should a 
mortgage, which the créditer had a légal rlght to demand and the debtor 
a légal right to give, be held void because the debtor had previously agreed 
that such security would be given when demanded? There is no such rule 
of law. It is an everyday practice for debtors to promise to give their cred- 
itors security when demanded, and while such promise aflEords slight pro- 
tection tô the creditors, and cannot be specifically enforced, when it is vol- 
untarily complled with, the security is not to become invalidated." 

[14] In 1909 the bankrupt executed a mortgage on some of his real 
estate to secure his entire indebtedness to the. Commission Company; 
but the mortgage failed to designate the amount of the debt due it 
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This it is claimed vitiated the mortgage, and in any event is:a strong 
badge of f raud. It is sufficient to say tiiat such mortgages hâve àlways 
been ùpheld, and especially is this the rule of laW in the state. of Ar- 
kansas. Jarratf'v. McDaniel, 32 Ark. 598; Curtis v. Fhnn, 46 Ark. 
70; Moore v: Terry, 65 Ark. 393, 50 S. W. 998; Hoye v. Burford, 
68 Ark. 256, 57 S. W. 795. In Curtis v. Fhnn it was held : 

"If a iiioi'tgage continus a seuei'iU de.scriptloii sufticieut to embrace' tlio 11a- 

, billty lliteiided to be seciireU, aiul to put tlie perisoii.exauiliiiug, the record 

npoii iiKiuiry, aiid to direct bim to the proper source for more minute aud 

partlcular inforniatiou ot the auiount of the incumbrauce, it is ail that tair 

deallug aud the authorities demaild." 

The authorities relied upoin by counsel for trustée are: In re Rieger 
(D. C.) 157 Fed. 609; In re Friedman (D. C.) 164 Fed., 131 ; In re 
Kyte (D. C.) 182 Fed. 166. The facts in thèse cases- difïer;so much 
from the case at bar that they hâve no appHcation hère. ■ Upon the 
facts found in thèse cases, the conclusions reached were undoubtedly 
correct; and, were the facts in the instant case similar, this court 
would unhesitatingly follow them. 

In the Rieger Case there was a partmership between the créditor and 
the bankrupt, aud the court properly held that the corporation, being 
a partner, is net entitled to prove its claim. 

In the Friedman Case the court found the facts to be that the bank- 
rupt deliberately started out to conceal his insolvency, which he knew to 
be a fact at the time, and to obtain goods from wholesale houses with- 
out intqnding to pay for same ; that he bought goods on crédit where- 
ever he could obtain them, in quantifies largely in excess of what he 
could dispose of in his business.; that he sold a great many of them 
at wholesale; that no entries were made on the books, nor was the 
money paid over to the cashier, but was fraudulently appropriated by 
him ; that some of the goods were never taken to the store of the bank- 
rupt, but were carried in their original packages to the parties who 
filed thèse claims against the bankrupt; that according to the books 
there should, bave been on hand $81,000 worth of merchandise when 
he was adjudicated a bankrupt, but instead there was only $38,000 
worth on hand, and no explanation was made of this déficit ; that dur- 
ing the last six months of his business he purchased $69,000 worth oi 
goods, while for the entire previous year he only purchased $50,000 
worth; that the money, which it was claimed he had borrowed from 
thèse creditors, ail of whom were his relatives or intimate friends, 
never reached the bankrupt's business, amd the bankrupt was unable 
to give any explanation of that fact; that the creditors had been in- 
timate associâtes with the bankrupt for many years; that when he 
started into business he was doing so on borrowed capital, as was well 
known to them, and when they made thèse loains they were doing busi- 
ness largely on borrowed capital ; that they made the loans withbut 
security, although they knew that he was insolvent; that to secûre 
the money to make thèse loans they hypothecated Insurance policies, 
and one of the creditors mortgaged his homestead for the purpose of 
making the loan ; that when the goods "Were sold by the trustée they 
were purchased by a brother-in-law of the bankrupt for the benefit of 
Ihe bankrupt and thèse claimants. The évidence in that case conclu- 
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sively established a conspiracy between thèse creditors and the bank- 
rupt to defraud the other creditors, and the court properly held that 
they were not entitled to hâve their clainis allowed. 

In the case at bar none of thèse facts existed. The bankrupt made 
no purchases of goods, except as they were needed in his several stores. 
No moneys were misappropriated by him. None of the goods bought 
were sold in any other than the usual manner. None of his assets are 
shown to hâve been concealed. None of the officers of the Commis- 
sion Company were in any wise related to the bankrupt, or on such 
terms of imtimacy as to arouse even a suspicion of a désire to aid him 
in the perpétration of a fraud. The Commission Company is finan- 
cially one of the strongest mercantile corporations in the city of St. 
Louis. Not the sHghtest suspicion is cast by any of the voluminous 
testimony in the case upon its integrity or standing in the commercial 
world. The only charge that is established by the évidence is that it 
displayed poor business judgment in permitting its claim to become 
so large, instead of closing the matter up and making the loss before 
the debt had grown to thèse enormous proportions. As it is, its loss 
now will be much greater thain if it had lost its entire debt at any time 
prior to 1906. 

In the Kyte Case the bankrupt ovvned a building subject to a me- 
chanic's lien amounting to over $2,000. The lien claimants were in- 
debted to him in the sum of nearly $1,800. His two sons, who clerked 
for him and kinew his financial extremity, a few days before the exécu- 
tion of an assignment for the benefit of his creditors, purchased the 
mechanic's lien, and with this money the lien claimants paid the bank- 
rupt the back accounts. They failed to show how they obtained the 
money to purchase thèse claims, and it was a reasonable presumption 
that it had hem furnished by their father, the bankrupt, as they had 
no means of their own. Upon thèse facts the court properly held that 
thèse liens were not valid in the hands of his sons as against the claims 
of the gênerai creditors. 

From a careful examination of the entire évidence, the court is of 
the opinion that the findings of the référée were reached from errone- 
ous conclusions of law applicable to a case of this nature, and that the 
évidence does not justify a finding that the Commission Company was 
guilty of any conspiracy or any fraud which would v/arrant the court 
to refuse the allowance of its claim, or postpone it until after the other 
creditors bave been paid, which would, in effect, be the same as a dis- 
allowance. 

The order of the référée disallowing the claim will be set aside, with 
directions to allow the claim as an unsecured claim, after deducting 
therefrom the money realized from the sale of the real estate covered 
by the mortgage of 1909, now in the registry of the court, and that it 
is entitled to the money realized from the sale of the mortgaged prem- 
ises, that being a preferred claim. 
204 F.— 21 
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Ex parte DIOKET, 

(District Court, D. Maine. Aprll 10, 1913.) 

No. 251. 

1. ABMT and NAVT (§ 39*) — CouET-MaETIAL— ChAEQES— SUFFICIENCT. 

Article 8 of the articles for the government of the navy (U. S. Comp. 
St. 1901, p. 1105), under tlie head of offenses punlsliable at ttie discré- 
tion of a court-martial, provides that such punishment as the court-inar- 
tial may adjudge may be inflicted on any person of tlie navy who is gullty 
of profane swearing, falsehood, drunkenness, gambllng, fraud, theft, and 
any otlier scandalous conduct tending to the destruction of good morals. 
Held, that a charge against a chief commissary steward on board a bat- 
tleship of scandalous conduct tending to the destruction of good morals, 
in that on oue occasion he made an affldavlt confesslng certain frauds 
against the government in connection with supply contractors for the 
government, vchile on another occasion he testifled under oath before a 
duly constituted court of inquiry, and denied the truth of his former 
statement, was sufficient. 

[Ed. Note.— For other cases, see Army and Navy, Cent. Dig. § 79 ; Dec. 
Dig. § 39.*] 

2. Army and Navy (§ 49*) — Judicial Power — Civil and Military Courts. 

Const. U. S. art. 1, eonfers on Congress the right to make rules for the 
government and régulation of the land and naval forces, and article 3 
gives Congress the power to create certain fédéral courts. Held, that 
such powers are independent of each other, and hence that déterminations 
of military courts-martial within their jurisdiction are not reviewable by 
the civil courts. 

[Ed. Note. — For other cases, see Army and Navy, Cent Dig. § 95 ; Dec. 
Dig. § 49.*] 

3. Army and Navy (§ 47*)— Military Court-Martial— Charge— Fobm and 

sufficibncy. 

Where a charge against a person tried by a military court is within 
the court's jurisdiction, and is authorlzed by the army or navy régula- 
tions, the manner of setting out the offense is a matter of pleading, 
rather than jurisdiction, the sufflciency of which is for the exclusive dé- 
termination of the court-martial. 

[Ed. Note. — For other cases, see Army and Navy, Cent. Dig. §§ 93-95; 
Dec. Dig. § 47.*] 

4. Habeas Corpus (§ 16*) — Eeview of Proceedings of Court- Martial. 

Wliero a court-martial had jurisdiction to try petitioner for an offense 
against the naval régulations and to impose sentence authorlzed thereby, 
a civil court in a habeas corpus proceeding could only review the ques- 
tion of jurisdiction, and could not pass on alleged errors of law commit- 
ted by tlie court-martial or on the severity of the sentence Iniposed. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 16 ; Dec. 
Dig. § 16;* Courts, Cent. Dig. § 1417.] 

_ Petitioti by William W. Dickey for a writ of habeas corpus to re- 
view the validity of his imprisonment under a judgment of a naval 
court-martial on a charge of scandalous conduct tending to the de- 
struction of good morals. Writ denied. 

Page, Bartlett & Mitchell, of Portsmouth, N. H., for petitioner. 
Robert T. Whitehouse, U. S. Dist. Atty., of Portland, Me. 

•For other cases see same topic & § numebk in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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HALE, District Judge. The pétition of William W. Dickey shows 
that on the 2d day of October, 1912, he was an enlisted man in the 
United States navy, occupying the position of chief commissary stew- 
ard on board the United States battleship Kansas; that he continued 
to be in such service of the United States up to December 2, 1912, when 
a court-martial was held on board the United States ship Louisiana; 
that he was tried before such court-martial for scandalous conduct 
tending to the destruction of good morals ; that the spécification un- 
der this charge set out at length a statement sworn to by the petitioner 
on the 13th day of November, 1912, before Commander Frederick B. 
Bassett, Jr., acting as commanding officer of the United States ship 
Utah, in which statement the petitioner swore that he had at several 
times, detailed therein, practiced frauds on the United States in con- 
junction with représentatives of certain government contractors named 
therein, from whom supplies for the navy were purchased, and that 
such frauds had netted him money, amounting to about $2,000 in cer- 
tain cases named in said sworn statement; that thereafterwards, on 
November 19, 1912, while a witness under oath before a duly con- 
stituted court of inquiry, the petitioner gave certain testimony, set 
out in the spécification, in which he denied the truth of his previous 
statement, and testified that hé had never at any time received any 
money from contractors, and that his former statement was untrue. 
The spécification then concludes: 

"And that the said William W. Dickey, chlef commissary steward TJnlted 
States navy, did by submlttlng the said written statement or confession, and 
by testifying as above shown, make statements incousisteut the one with the 
other, and one of which must hâve been, and was, known by him to be false 
and misleading, and intended to deceive and defeat the ends of justice." 

Upon this charge and spécification the court-martial found the peti- 
tioner guilty, and sentenced him to five years at hard labor, depriva- 
tion of his pay for that time, and dishonorable discharge at the end of 
the five years, the same being under the provisions of article 1797 of 
the Navy Régulations, as changed by order of the Secretary of the 
Navy November 9, 1911. The petitioner is now confined pursuant to 
this sentence in the United States naval prison at Portsmouth Navy 
Yard, in Kittery, in the District of Maine. The petitioner now prays 
for the issuance of a writ of habeas corpus for substantially the fol- 
lowing reasons : 

1. That the charge upon which he was tried did not set out any of- 
fense cognizable by a court-martial, or known to civil or military law. 
2. It was therefore in contravention of article 43 for the government 
and régulation of the navy, which provides that the accused should 
be furnished with a true copy of the charges against him, and spécifi- 
cation of the same at the time he was put under arrest. 3. That a 
court-martial is a court of limited and spécial jurisdiction; and, unless 
article 43 was complied with,. it had no jurisdiction to punish the peti- 
tioner. 4. That the petitioner's conviction and imprisonment is in 
contravention of article 6 of the amendments to the Constitution of 
the United States, because the spécification of the charge shows that 
the petitioner made one statement on November 13, 1912, and a con- 
tradictory statement on November 22, 1912, without alleging which 



324 204 FEDEIiAL KBPOEÏEll 

statenient was.true or which was false, and that as tlie spécification 
did not set up for which statement the petitioner was being tried, he 
has therefore never been advised of the ofifense for which he was con- 
victed. 5. That the court-martial before whom the petitioner was 
tried did not hâve authority to impose the sentence imposed upon him, 
for certain reasons set forth relating to the punishmenf imposed. 

[1] At the hearing- before me, upon the order to show cause why 
the writ should not issue, the petitioner based his demand for the writ 
upon the;ground that he had never been tried upon any clear, definite, 
and distinct charge, which set forth an offense known either to the 
civil or military law, and that hence the court had no jurisdiction to try 
him and to punish him. He complains that he was charged with mak- 
ing a false statement, either on November 13, 1912, or November 22, 
1912, that he never has been informed as to Vi'hich statement was false, 
and that therefore the proceedings hâve not complied with article 43 
for the government of the navy (U. S. Comp. St. 1901, p. 1117). Upon 
examination of the charge on which the petitioner was tried, it will 
be found that it did not attempt to charge the petitioner in the court- 
martial with "perjury," which offense is defined under article 14 of the 
articles for the government of the navy (U. S. Comp. St. 1901, p. 1108) 
as a distinct offense, namely, the making of an oath to any fact or 
writing, knowing such oath to be false, for the purposé of obtaining, 
or aiding others to obtain, the approval or allowance of any claim 
against the United States, or officer thereof. It is clear that the plead- 
ings upon which the accused was tried in the court-martial alleged a 
lesser offense than "perjury." The offense set up was "scandalous 
conduct tending to the destruction of good morals." Under this charge 
the spécification made a substantial charge of false swearing, although 
it did not set forth the charge with the clearness and definiteness re- 
quired in a civil court. This gênerai charge is well known in courts- 
martial, and authorized by article 8 of the articles for the government 
of the navy (U. S. Comp. St. 1901, p. 1105), which, under the head 
of offenses punishable at the discrétion of the court-martial, provides 
as foUows: 

"Such punii=luuent as tlie court-ihartlal may a<1.1u(lge niay be infliftcd upon 
any person of the navy who is gnilty of profane swearing, falseliood, drunk- 
enness, sanibling, frand, theft, and any otlier scandalous conduct teuding to 
the destruction of good morals." 

In Carter V. Roberts, 177 U. S. 496, 20 Sup. Ct. 713, 44 U. Ed. 861, 
speaking for the Suprême Court, Chief Justice Fuller says: 

"Tlie eiglith section of article 1 of the Constitution provides that the Con- 
gress' shall ha^-e power 'to niake rules for the goverunient and régulation of 
the land and naval forces,' and in the exercise of that power Congress has 
enacted rules for the régulation of the army known as the Articles of War, 
Rev. Stat § 1342 LU. S. Comp. St. 1901, p. 944]. Every officer, before lie en- 
fers tlie dutles of lila office, subseribes to thèse articles, and places hiinself 
within the power of courts-martial to pass on any offense which he may hâve 
coramitted in contravention of theni. Courts-martial are lawful tribunals, 
with autliority to flnally détermine any case over which they hâve jurisdic- 
tion ; and their proceedings, when confirmed as provided, are not open to re- 
view by the civil tribunals, except for the purpose of ascertaining whether the 
military court had jurisdiction of the person and subject-matter, and wheth- 
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er, though having such jurisdiction, it had exceeded its powers In the sen- 
tence pronounced." 

in Swaim v. United States, 165 U. S. 553, 562, 566, 17 Sup. Ct. 
448, 451, 453 (41 L. Ed. 823) Judge Shiras déclares the doctrine of the 
court on this subject : 

"l'nder every System of nillitary law for the governmeut of eitlier laud or 
naval forces, the jurisdiction of courts-martia] extends to the trial and pim- 
Ishnient of acts of mllitary or naval oflicers which tend to bring disgrâce and 
reproacli upou the service of which they are nienibers, Whether those acts 
are done in the performance of mllitary duties, or in a civil positii)n, or in a 
social relation, or in private business. Smith v. Whitney, 116 V". S. 178 [G 
Sup. Ct. 570, 29 L. Ed. 601]. * * ** As we hâve reached the conclusion 
that the court-martial in iiuestion was duly convened and organized, and that 
the questions declded were wlthin its lawful seope of action, it would be out 
of place for us to express any opinion on the propriety of the action of that 
court in Its proceedlngs and sentence. If, Indeed, as lias been strenuously 
urged, the appellant was harshly dealt wlth, and a sentence of undue severlty 
was finally imposed, the remedy niust be found elsewhere than in the courts 
of law." 

[2] The décisions of the Suprême Court in référence to the power 
of mihtary tribunals is founded upon the doctrine that the third article 
of the Constitution has conferred upon Congress the power to create 
certain fédéral courts ; that another power is conferred upon Congress 
in the first article of the Constitution, namely, to make rules for the 
government and régulation of the land and naval forces. Thèse pow- 
ers are independent of each other. They are derived from différent 
articles of the Constitution. When courts organized under thèse re- 
spective powers are proceeding within the limits of their jurisdiction, 
it is clear that they must be held f ree from any interférence. 

[3, 4] It has been repeatedly held, where the charge against a per- 
son, tried in a military court, is within the jurisdiction of the court, 
and is authorized by army or navy régulations, that the matter of set- 
ting out the offense is a matter of pleading rather than of jurisdiction ; 
that it is for the court having such jurisdiction to décide upon the 
validity of the pleadings necessary to bring that charge before the 
court ; that the only question before the civil court is whether or not 
the military court had the right to try and détermine the cause ; that 
the jurisdiction of the trial court cannot dépend upon its décision on 
the merits of the cause, but upon the court's right to hear and décide 
it; that where a military or naval tribunal has the right to try the 
cause, even though a civil court had the concurrent right, the civil court 
cannot enter upon the considération of the évidence adduced before the 
court-martial, or of the question whether the accused was guilty of 
the offense over which the military court has jurisdiction; that if the 
military court had jurisdiction to impose sentence authorized by the 
régulations of the army or navy, the civil court cannot pass upon the 
severity of such sentence ; that errors in law, however numerous, com- 
mitted by the trial court in a cause within its jurisdiction, can be re- 
viewed only by appeal or writ of error in the court éxercising super- 
visory jurisdiction ; that it is only where the trial court is without the 
jurisdiction of the person or the cause, and the party is subjected to 
illégal imprisonment, that a writ of habeas corpus may be involred, 
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and the party discharged from imprisonment. Civil courts are not 
courts of error to review the proceedings and sentence of a court- 
martial, where such court-martial has jurisdiction of the offense 
and of the person of the accused, has complied with the statutory re- 
quirements governing the proceedings of the court, and acts within 
the scope of its lawful powers. MuUan v. United States, 212 U. S. 
516, 29 Sup. Ct. 330, 53 L. Ed. 632; Swaim v. United States, 165 U. 
S. 553, 566, 17 Sup. Ct. 448, 41 L. Ed. 823 ; Carter v. McClaughry, 
183 U. S. 365, 22 Sup. Ct. 181, 46 L. Ed. 236; United States v. Maney 
(C. C.) 61 Fed. 140; Ex parte Watkins, 7 Pet. 572, 8 L. Ed. 786; 
Ex parte Ulrich (C. C.) 43 Fed. 661. 

In référence to the punishment of scandalous conduct tending to the 
destruction of good morals, it will be found that by the amendment 
of November 9, 1911, to the régulations for the government of the 
navy of the United States, it was provided that the limitation of the 
punishment for this offense in the case of an enlisted man should be 
confinement for 15 years and dishonorable discharge. 

The case before me shows that the court-martial under which the 
petitioner was tried was properly constituted; that the charge and 
spécification were in due form, and authorized under the régulations 
for the government of the navy; that the trial court had jurisdiction 
of the case, and of the subject-matter of the charge, and acted within 
the scope of its lawful authority; that it also acted within its author- 
ity in imposing sentence; that such sentence was duly approved by 
the commander in chief of the Atlantic fieet, by whom the court was 
convened; that it was also approved by the Secretary of the Navy, 
the final reviewing authority provided by law to act upon records of 
courts-martial, in cases which do not extend to the loss of life, or to 
the dismissal of a commissioned or warrant officer ; that the sentence, 
therefore, cannot be revised by the civil courts. 

I am of the opinion that I hâve no power to review the proceedings 
of the court-martial, or to set aside its conclusions, or annul the sen- 
tence imposed by it. If the petitioner was harshly dealt with, and a 
sentence of undue severity was imposed, such sentence seems to hâve 
been within the powers of the court-martial ; and it is held by the Su- 
prême Court of the United States that the remedy must be found 
elsewhere than in courts of law. 

The pétition for writ of habeas corpus is dismissed. 



In re J. & M. SCHWARTZ. 

(District Court, E. D. New York. Aprll 10, 1913.) 

1. Bankruptoy (§ 15*) — I'abtnebship — Partners in Other Districts — 
Service. 

In baiikriiptcy proceedings against a partnersliip, the court raay ob- 
tain service on a member of the flrm, though residlng out of the district. 

[Ed. Note.- — For other cases, see Bankruptcy, Cent. Dig. § 21 ; Dec. Dlg. 

§ 15.*] 

•For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Bankruptcy (§ 14*) — Pkoceedings — Extbatebbitoeial Jtjeisdiction. 

The right to extraterritorial jurlsdiction in bankruptcy follows the 
trustee's title to ail property of the bankrupt's estate, wherever located, 
In so far as outside parties submit to or are found within the iurisdic- 
tion of the court, or where, in order to share in tbe administration o£ 
the estate, they must at some time submit to the jurisdiction of the court 
In the district where the proceedings are located; but the court has no 
jurisdiction to control the action of the parties out of the district who 
are not claiming the exercise of jurisdiction by the court in the course 
of the administration of the proceedings, or who hâve not become par- 
ties, and who can never be brought in unless they voluntarily appear. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 20; Dec. 
Dig. § 14.»] 

3. Bankruptcy (§ 15*) — Paktneeship — Partner Withoxjt Distbict — Joindeb. 

Where a bankruptcy pétition is filed by or against a iirm, deseribing 
a nonresident of the district as a member, and a subpœna is issued to 
him, it may be served by publication within the district, and, an adjudica- 
tion having been had, an ancillary proceeding to obtain assets may be 
brought within the district where the nonresident partner résides, or an- 
other proceeding in bankruptcy may be instituted on the original péti- 
tion in that district; but he cannot be adjudged a bankrupt as a part- 
ner and as an individual, and the trustée take title to and foUow his 
assets wherever located, unless he appears and interposes a pétition, or 
unless he claims to be solvent, and, if not adjudicated a bankrupt, en- 
deavor to act within Bankr. Act July 1, 1898, c. 541, § 5, subd. "h," 30 
Stat. 547, 548 (U. S. Comp. St. 1001, p. 3424), providing that in the event 
one or more of the partners, but not ail, are adjudged bankrupt, the 
partnership property shall not be administered in bankruptcy unless by 
the consent of the partner or partners not adjudicated, entitled to ad- 
minister the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 21 ; Dec. Dig. 
§ 15.*] 

4. Banketjptct (§ 15*) — Paktnebship — Adjudication Against Partners — 

nonbesidents. " 

Where, in bankruptcy proceedings against a firm, a nonresident of the 
district, afterwards alleged to be a partner, was not originally Joined, 
there could not be an adjudication against him until provisions of Act 
July 1, 1898, c. 541, § 5, subd. '^h," 30 Stat. 547, 548 (U. S. Comp. St. 
1001, p. 3424), and General Order 8 (89 Fed. vi, 32 C. C. A. xi) had been 
complied with and he had been given a proper opportunity to answer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 21 ; Dec. Dig. 
§ 15.*] 

5. Bankeuptct (§ 88*) — Paetnebsiiip — Addition ai. Pabties — Amendment op 

schedules. 

Where a nonresident of the district was claimed to be a member of 
an alleged bankrupt flrm, the court had power to graut an application 
to amend the schedules and proceedings and to bring in such additional 
person, under authority conferred by Bankr. Act July 1, 1898, c. 541, 
§ 2, subd. 6, 30 Stat. 545, 546 (U. S. Comp. St. 1901, p. .3420), and to 
adjudicate the firm and its members bankrupt, as authorized by sec- 
tion 2, subd. 1, if proper facts are shown. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 58, 98, 104, 
109-112; Dec. Dig. § 88.*] 

e. Bankeuptct (§ 88*) — Proceedings — Appeabance. 

Where a nonresident was claimed to be a partner of a flrm alleged to 
be bankrupt, and he specially appeared to object to the jurisdiction, the 
court would grant time to présent testiniony, and in case that was not 
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done flirect the Issuance of a subpœna requiring hlm to answer the pé- 
tition. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dig. §§ 58, 98, 104, 
109-112; Dec. Dig. § 88.*] 

In Bankruptcy. In the matter of the bankruptcy proceedings of J. 
& M. Schwartz. On pétition of the trustée that one Harry Colton, a 
résident of New Jersey, be declared the partner of the bankrupt firm 
and adjudged a bankrupt. On objections by Colton to the proceedings 
and to the jurisdiction. Overruled. 

Herman G. Rabinowitz, of New York City, for trustée. 
H. & J. J. Lesser, of New York City, for Harry Colton, 

CHATFIELD, District Judge. Adjudication upon an involuntary 
pétition was had on the 18th day of November, 1912, against Joseph 
Schwartz and Morris Schwartz, individually and as members of the 
firm of J. & M. Schwartz. The papers show that the alleged bank- 
rupts resided in this district, and had places of business at 39-41 East 
Broadway, and 82 Division street, borough of Manhattan. A receiver 
was appointed, and attempts were made to secure some of the assets 
in the store at No. 82 Division street, borough of Manhattan. 

The trustée states in his pétition that one Harry Colton, a son-in- 
law of Joseph Schwartz, made certain disposition of the assets of the 
bankrupt, and sold for cash the goods in the Division street store. It 
is also alleged that Colton was interested in the business through in- 
vestments of money, to hâve had the right to share in the profits, and 
to hâve been an actual partner rather than a créditer. Upon this 
ground the trustée has given a notice of motion to the said Harry 
Colton, which was ssrved upon him at 50 West street, Newark, N. J., 
for an order adding the said Harry Colton to the proceedings as a 
member of the firm. 

Upon the argument of the motion, the said Harry Colton appeared 
specially by attorney and interposed an afïldavit, verified upon the 7th 
day of March, 1913, in the county of New York. He daims that be 
is a résident and lives in the state of New Jersey, that he has no place 
of business in the state of New York, and that he is not a partner in 
the said firm. He objects to this proceeding, on the ground that the 
court has no jurisdiction to adjudicate him a bankrupt, that the fonn 
of the proceeding instituted by the trustée and creditors is without au- 
thority in law and is not in accordance with General Order 8 (89 Fed. 
vi, 32 C. C. A. xi), nor section 5 of the bankruptcy statute (Act July 
1, 1898, c. 541, 30 Stat. 547, 548 [U. S. Comp. St. 1901, p. 3425]). 

[1] The creditors bave based their proceedings upon the case of In 
re Murray et al. (D. C.) 96 Fed. 600, in which the court upheld the 
right to obtain service upon a member of the firm petitioned into bank- 
ruptcy, even when ont of the district. 

[2] As has been held in many cases, the right to extraterritorial ju- 
risdiction in bankruptcy follows the trustee's title to ail property of the 
bankrupt estate, wherever located, in so far as outside parties submit 
to or are found within the jurisdiction of the court as to the property, 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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or where, in order to share in the administration of the estate, they 
must at sonie time submit to the jurisdiction of the court in the district 
where the proceedings are located. But as was said in Re Harris Co. 
(D. C.) 173 Fed. 7ii, the bankruptcy court has no jurisdiction to con- 
trol the action of parties out of the district, who are not claiming the 
exercise of jurisdiction by this court in the course of the administra- 
tion of the proceedings, or who hâve not become parties therein, and 
who can never be brought in unless they voluntarily appear. 

[3] This case raises, therefore, at the outset, a jurisdictional ques- 
tion. If a voluntary pétition had been filed, or if in the involuntary pé- 
tition the said Harry Colton had been described as a member of the 
firm and a subpœna had issued to him, it could hâve been served by 
pubHcation within this district, adjudication might hâve been had, and 
an ancillary proceeding to obtain assets might be brought within the 
district where the said Colton résides, or another proceeding in bank- 
ruptcy might hâve been instituted upon original pétition in that dis- 
trict. But the proceedings hère would resuit in adjudication of the 
said Colton as a partner and individually, and the trustée would take 
title to and follow his assets wherever located, unless he appeared and 
opposed the pétition, or unless he claimed to be solvent, and, if not 
adjudged bankrupt, endeavored to act under the provisions of section 
5, subd. "h," in administering the estate. 

[4] Under thèse circumstances no adjudication of the alleged part- 
ner, Colton, can be had until the provisions of the statute and of Gen- 
eral Order 8 hâve been complied with and he has been given the proper 
chance to answer. 

[5] But there would seem to be no reason why the court may not 
entertain the application to amend the schedules and proceedings and 
to bring in an additional person, under section 2, subd. 6, of the Bank- 
ruptcy Law, and to adjudicate the firm and its members bankrupt, un- 
der section 2, subd. 1, if the proper facts be shown. If the said Col- 
ton desires to attack the right of the court to adjudicate the firm of 
J. & M. Schwartz bankrupts, or to charge that this court has no juris- 
diction over that firm, but that the pétition heretofore filed herein 
should be confined to the individual assets and estâtes of Joseph and 
Morris Schwartz, thèse issues might hâve some bearing upon whether 
or not the court had also jurisdiction to adjudicate the said Colton a 
bankrupt as a partner and individually, if he neither has a domicile 
nor place of business within this district. 

But thèse questions cannot be disposed of upon the présent motion. 
The preliminary objection to a détermination by the court of whether 
or not Colton should be called upon to answer the proceeding in this 
district must be decided in favor of the trustée, but such proceedings 
can only be instituted by a subpœna to answer or its équivalent. Upon 
the présent motion nothing can be determined except the preliminary 
objection to the sufficiency of the papers and allégations in the record 
to justify the summoning of the said Harry Colton to answer as if he 
had been made a party to the proceedings at the outset. 

[6] The court will therefore overrule the preliminary objection 
based upon the spécial appearance (the said Colton having actually ap- 
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peared in court for that purpose and having submitted an affidavit ver- 
ified within the state of New York), and will direct that the said Col- 
ton présent, within five days, any affidavit or testimony which he de- 
sires as to the jurisdiction of the bankruptcy court over the firm of J. 
& M. Schwartz, as a partnership. If this is not done, the motion to add 
Harry Colton as a partner to the proceedings will be granted, to the 
extent of directing a subpœna to issue to him to answer the allégations 
of the pétition, including the allégation that he is a partner, or to show 
cause why the firm, and he as an individual, should not be adjudged 
bankrupt, in the usual f orm provided for by the statute. 



BUTCHEK V. WERKSMAN et al.' 

(District Court, E. D. New York. April 19, 1913.) 

1. Bankktiptct (§ 1Î5*) — Real Estatb Mobigagb — Pailube to Eecoed — Ef- 

ÏECT. 

Failure to record a second real estate mortgage, executed by a bank- 
rupt, until tiis condition was sucli as to arouse expectation of trouble, 
was only relevant as sliowing the intention of the parties, and was cor- 
roborative of fraud in case it appeared that the mortgage was without 
considération, or in fraud of the rights of creditors. 

[Ed. Note.^For otiier cases, see Bankruptcy, Cent. Dig. §§ 24Î, 248; 
Dec. Dig. § 175.*] 

S. Bankkxiptct (§ 314*) — Real Estate Mobtgagè — ÎTratjd— Rights os As- 

SIGNEK. 

Where an insolvent, in contemplation of bankruptcy, executed a sec- 
ond mortgage for $1,000 on certain real property to his brother-in-law, 
which was fraudulent and without considération, and the mortgagee, 
after bankruptcy had intervened, asslgned the mortgage to L. for $700, 
it was not provable as a elaim against the bankrupt's estate, under the 
rule that a purchaser of a mortgage takes only the rights of his assignor, 
and is not an innocent purchaser for value. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 469-473, 478, 
483-487, 489, 490; Dec. Dig. § 314.*] 

In Bankruptcy. Action by Edward Butcher, Jr., as trustée in 
bankruptcy of one Morris Werksman, against Abel Werksman and 
others, to set aside a second mortgage on certain property of the 
bankrupt for fraud. Granted. 

Morton Stein, of New York City, for complainant. 
Alexander Wolf, of New York City, for défendants. 

CHATFIELD, District Judge. Upon the 5th of January, 1910, 
one Morris Werksman gave a mortgage to his brother-in-law to se- 
cure the sum of $1,000, and subséquent to a first mortgage of $2,000, 
upon his property at No. 33 Reid avenue, Brooklyn. This mortgage 
was not récorded until the 20th of April, 1910, and upon the 2Sth of 
May, 1910, a pétition in bankruptcy was filed against the said Mor- 
ris Werksman, resulting in adjudication upon the 9th of June, 1910. 
The trustée of the estate has brought the présent action to hâve this 

•For otber oases sm sams toplc &. i kumbSb in Dec. A Am. Dlg«. 1907 to date, & Rep'r Indexas 
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mortgage declared null and void against the bankrupt, the mortgagee, 
and an assignée, one Louis Lipschitz, of Passaic, N. J., on the ground 
that it was given to defraud creditors and conceal assets. The three 
défendants hâve answered, denying the allégations of fraud, and al- 
leging that the mortgagee, Abel Werksman, transferred, upon the Ist 
day of October, 1910, the bond and mortgage referred to, to the de- 
fendant Lipschitz, by assignment, for the sum of $700. It appears 
to be undisputed that Lipschitz paid to Abel Werksman the said 
sum of $700 in return for this assignment. The bond had been 
given for the period of three years, and no default had occurred 
prior to the time of the transfer to Lipschitz, except as caused by 
the adjudication in bankruptcy. 

The first point to be considered is the charge of fraud in executing 
and delivering the second bond and mortgage. The house in ques- 
tion has since been sold for $4,500. The schedules and the assets of 
the estate, however, show that the bankrupt was actually insolvent 
at the time of making this mortgage, and it is charged by the trustée 
that no loan actually was made to be secured thereby. It may be 
assumed that a bona fide loan of $1,000 as présent considération for 
a second mortgage, and with no éléments ot fraud, would be valid 
as against .the real estate upon which the mortgage was given. 

[1] The mortgage in question in this suit was not recorded until 
April. In the case of a chattel mortgage, this might be sufficient to 
substantiate a charge of invalidity; but, with respect to real estate, 
the failure to record a mortgage affects only priority as against per- 
sons acquiring liens before the actual date of recording. The failure, 
therefore, to record it until the condition of the bankrupt was such 
as to arouse the expectation of trouble, only goes to the matter of 
proof of the intentions of the parties. If it appear that the bond and 
mortgage were made without considération, or in fraud of creditors' 
rights, then the failure to record would be corroborative of the fraud- 
ulent scheme. i 

[2] We must therefore consider the testimony upon the question 
of the bona fides of the original transaction. The court has read the 
testimony, but has not heard the witnesses. It appears that Abel 
Werksman was a partner in the Heart Jewelry Company, of which 
Company he kept the books. During ail the period in question his 
withdrawals f rom the firm were as much as he had the right to with- 
draw, according to his agreement with his partners, and he invested 
no money for the firm in this mortgage. On the contrary, although 
he claims that he accumulated the money by use of the firm's funds, 
he did not make entries thereof in the firm's books, and none of thèse 
moneys were deposited in either the firm's bank account or in any 
bank account for himself. His story of how he obtained thèse moneys 
is that he personally discounted notes held by the firm, and subse- 
quently rediscounted or collected thèse notes for his own benefit in 
repayment. He kept for himself the proceeds and the profits; but 
he did not keep in the firm's books any account of thèse personal 
discounts, and kept no books himself, so as to show his profit trans- 
actions. He testifies that under thèse conditions the bankrupt noti- 
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fîed him tliat He was in trouble and needed to borrow money, and that 
it was agreed between them that the bankrupt would hâve to hâve 
$1,000 in about three months; that this occurred in October, 1909, 
and that he therefore began to accumulate funds, which he carried 
in bis pocket until in January he had the necessary $1,000, and that 
he then loaned this amount to his brother-in-law. He gives no per- 
suasive explanation of why he accumulated the amount until he could 
pay it in one sum, at a time when his brother-in-law's needs were 
so pressing ail through the period of accumulation. He differed in 
his testimony as to the time when he agreed to accumulate this 
amount — in one place fixing the date as in November or December, 
instead of October. He evidently knew of the doubtful financial 
condition of his brother-in-law, the bankrupt, at ail times, even when 
he took the second mortga^e and failed to record it. 

The bankrupt did not furnish, nor did Abel Werksman produce, 
any records or vouchers showing the receipt by the bankrupt of the 
$1,000, and he deposited in his bank but $200 which he can identify 
from the proceeds. He testifies that he paid over $500 from the al- 
leged loan to another brother-in-law, and that he paid over $200 to 
one of the petitioning éreditors, named Smith. Thèse two payments, 
aggregating $700, correspond to the amount which Abel Werksman, 
the mortgagee, obtained when he sold the mortgage to Lipschitz, 
and it might hâve been charged that the amount involved in the trans- 
action between the two brothers-in-law, if any loan was ever made, 
was only $700, and that this was the amount for which a second 
mortgage of $1,000 was prepared as security. Such a mortgage 
would bave been preferential, as the record thereof was within four 
months of adjudication. Section 60a of the Bankruptcy Act (Act 
July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]). 
The mortgage and bond might also hâve been attacked for usury. 

The second brother-in-law and Smith did not corroborate the tes- 
timony of the bankrupt, and the whole transaction dépends upon 
the existence of a mortgage given for alleged cash payments under 
circumstances which are unworthy of belief. Therefore the trustée 
bas not charged a préférence, but has claimed that the entire trans- 
action was void as a fraud on creditors. 

The record indicates that Lipschitz paid Abel Werksman $700 on 
account of the mortgage in question. This payment is not disputed, 
and there is no testimony offered to indicate that the source from 
which Lipschitz secured the funds for the purchase of the mortgage 
was other than as he claimed; that is, that it was his own money. 
If so, Abel Werksman has received $700 on account of a mortgage 
executed in such a way as to indicate a fraudulent transaction, and 
has thereby transferred to an apparently innocent party, for value, 
security of the face value of $1,000, not as security for the sum paid 
by Lipschitz, but as an actual sale. This sale was consummated 
after the adjudication in bankruptcy, and after the title to the equity 
in the property was in the trustée. No affidavit of title was given by 
the bankrupt, nor any investigation nor search made of the title to 
the property, nor as to the validity of the mortgage. The bargain 
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■offered — that is, the possibility of securing a $1,000 mortgage for 
$700 — is claimed by the assignée to hâve been satisfactory to him, 
and in effect he took the risk of the vahdity of the mortgage which 
was assignée to him. As between him and Abel Werksman, he was 
a piirchaser for value. But the purchaser of a mortgage takes by 
assignment only the rights which his assignor could convey, and is 
not an innocent purchaser for value, in the sensé that the term is used 
with respect to a chattel or to a pièce of negotiable paper. Schafer 
et al. V. Reilly, 50 N. Y. 61 ; Bush v. Lathrop, 22 N. Y. 535 ; Davis 
V. Bechstein, 69 N. Y. 440, 25 Am. Rep. 218; Owen v. Evans, 134 
N. Y. 514, 31 N. E. 999. 

But if it be claimed that the mortgagor had been estopped in any 
way from denying validity of the mortgage in the hands of an in- 
nocent assignée, this would not protect the purchaser as against the 
trustée in bankruptcy. At the time of the assignment to Lipschitz, 
title to the property was vested in the trustée in bankruptcy, and Abel 
AVerksman could not then create a valid lien thereon by transfer of 
an invalid mortgage. The purchaser of such a mortgage, if his as- 
signment were recorded, would be a valid holder with respect to 
any subséquent mortgagee — that is, in so far as the recording acts 
might give him the advantage over subséquent incumbrancers ; but 
he does not thereby get any better title than that which was pos- 
sessed by his assignor, and the bankruptcy proceeding was notice to 
him of any possible defect in title as against creditors. 

Upon the testimony in the présent case, the assignor, Abel Werks- 
man, seems to hâve obtained nothing except a bond and mortgage, 
fraudulently made and intended to defraud the creditors of the 
bankrupt. By this, at a time when the insolvency of the bankrupt 
was known both to himself and to the mortgagee, 'concealment of the 
bankrupt's property would be effected by the giving of a mortgage, 
unless such enrichment of the estate as to furnish a valid présent 
considération were shown. This has not been donc, and the trustée 
should hâve a decree setting aside, as between the bankrupt estate 
and Abel Werksman, or his assignée, the lien and obligation of the 
bond and mortgage. Whether or not the transfer of the bond and 
mortgage to Lipschitz gave the latter a cause of action against Abel 
Werksman is something with which we hâve nothing to do; but the 
admitted receipt of $700 by Abel Werksman renders him liable to 
protect the estate from any claim therefor by Lipschitz, and leaves 
the transaction dépendent solely upon whether the making of the 
original bond and mortgage was fraudulent. 

As the court concludes ît so to be, the trustée has the right to hâve 
it declared nuU and void, and not an obligation against the bankrupt 
estate. A decree may be entered accordingly. 
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In re AUTOMATIC MUSICAL CO. 

(District Court, N. D. New York. April 21, 1913.) 

L Bankbttptcy (i 95*) — Powees of EErEESE — Examination oï Wiitnesseb — 
"COUBT op Equitt." 

A court of bankruptcy is a "court of equity," wlthin new equity rule 
62 (Hopkln's New Equity Rules, pp. 127, 128 [198 Ped. xxxvi]), relatlng 
to the powers of a œaster, and provldlng that he shall hâve ful'l authorlty 
to examine parties to the cause on oath touching ail matters contalned 
In the référence, and to examine ail witnesses produced by the parties 
before him. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 132, 140, 
145; Dec. Dig. § 95.* 

For other définitions, see Words and Phrases, vol. 2, p. 1685.] 

2. Bankbuptct (§ 95*) — Bxamination BEroEB Referke — Powebs — Anitissi- 
BiLiTT or Evidence — Bulinos. 

Where a witness was ordered to appear for examlnation before a réf- 
érée in a bankruptcy proceeding, the référée was not bound to certify an 
objection taken to proper questions asked of the witness to the court be- 
fore ruling on the objection and requirlng the ' witness to answer, but 
was entltled to overrule the objection and require the witness to answer, 
and, if he still declined, to certify the matter to the court, that the wit- 
ness might be punished as for a contempt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 132, 140, 
145 ; Dec. Dig. | 95.*: 

In Bankraptcy. In the matter of the Automatic Musical Com- 
pany. On return of an order to show cause, and on certificate of 
a référée in bankruptcy, actingf as spécial master, pursuant to an or- 
der to punish a witness, Edwin Link, for contempt in refusing to 
answer questions during his examination, which he was directed by 
the spécial master \o answer, after objections taken thereto had been 
overruled. Order directing the witness to appear before the master 
and answer the questions. 

Rollin W. Meeker, of Binghamton, N. Y., for the motion. 
W. J. & F. W. Welsh, of Binghamton, N. Y., opposed. 

RAY, District Judge. An involuntary pétition in bankruptcy hav- 
ing been filed herein, a receiver of the property of the alleged bank- 
rupt was duly appointed by this court, and thereupon the bankrupt, 
others interested joining, applied for an order directing a sale of cer- 
tain of such property, and an order to show cause was duly granted, 
and the court or judge also made an order directing Edwin Link, 
an acting director, and others, to appear before the référée, acting 
as spécial master, "and be examined concerning the acts, conduct, 
and the property of the said alleged bankrupt." The clerk was di- 
rected to issue a subpœna, etc. Link is one of the directors of the 
alleged bankrupt corporation. 

Pursuant to the order and subpœna, Mr. Link appeared and was 
sworn and examined. He answered many questions, but on advice 
of counsel refused to answer others, which were clearly compétent, 
and which related to ownership of stock in the corporation, the busi- 

^ — _ _ ^ ■' " ' ■'-' — -' ' ' ■ 
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ness, and to property which had been ownecf by such corporation, 
and the value of the assets. Objections were interposed, but over- 
ruled; and, the witness having declined to answer, he was directed 
to answer, but refused to obey the direction. The référée, acting 
as spécial master, has certified the proceedings, questions, etc., and 
also certifies: 

"That the sald witness, Edwin Lint, after having taken the oath, refused 
to be examined In the above particulars, and that he is in contempt of court, 
and therefore recommend that he be punished for contempt, or that such 
other proceedings may be had as to the judge shall appear proper," 

There is no daim that the matters were privileged, or that the 
answers would hâve tended to disgrâce or incriminate the witness. 
The questions were proper, and related to relevant matters, and 
should hâve been answered. 

The question now presented is whether the référée, acting as spé- 
cial master, had power to rule and direct the witness to answer. It 
is contended that the refusai should hâve been reported to the court, 
and its ruling obtained, and that the witness could only be guilty of 
coîitempt after refusing to obey the direction or order of the court 
or judge to answer the questions propounded. I do not understand 
this to be the law or practice. The référée, as spécial master, was an 
officer of the court, and acting pursuant to an order of the court, 
and was directed and authorized to take the testimony of the witness, 
who was under an order and direction of the court to appear, which 
he had done, and give his évidence. It was not for him, or counsel 
of his own, or of the alleged bankrupt corporation, to décide what 
was compétent and pertinent évidence. Nor was it for the witness, 
by refusing to answer, to compel the spécial master at every step, 
if the witness saw fit, to stop the examination, certify the question 
and refusai, and compel the parties in interest to go before the judge 
for an order directing the witness to answer. Establish such a rule 
of practice and thèse examinations in bankruptcy cases will be use- 
less and fruitless. They will be indefinitely prolonged and made 
onerous and ruinously expensive. 

[1] It is well settled that a court of bankruptcy is a court of 
equity, and old equity rule n — new equity rule 62 — (Hopkin's New 
Equity Rules, pp. 127, 128 [198 Fed. xxxvi]), relating to powers of 
master, provides : 

"The master shall regulate ail the proceedings in every hearlng before hlm 
upon every such référence ; and he shall hâve full authority to examine the 
parties to the cause, upon oath, touching ail matters contained in the réf- 
érence; and also to require the production of ail books, papers, wrltings, 
vouchers and other documents applicable thereto; and also to examine on 
oath, viva voce, ail witnesses produced by the parties before him," etc. 

In Re De Gottardi et al, (D. C.) 114 Fed. 328, it is held that a hear- 
ing before a référée under Bankr. Act July 1, 1898, c. 541, 30 Stat. 
544 (U. S. Comp. St. 1901, p. 3418)— 

"is in the nature of a hearlng in equity and is governed by the rules of equity 
practice of the fédéral courts both as to the hearlng itself and as to the re 
View by the judge." 
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Also it is there held that: 

"It is the diity of a référée, although he must pass on objections to tes- 
tlmony, to cause ail testiniony excluded to be taken down and made a 
part of the record, with tlie ruling and exception noted ; and upon a review 
the Judge is not required to reverse the décision because of the erroneous 
admissio]! or exclusion of évidence, but it Is hls duty to détermine the is- 
sues de novo upon the compétent évidence in the record, or he must recom- 
mlt the case for further heariug as the circuuistauces may requlre." 

This is the rule laid down in Blease v. Garlington, 92 U. S. 1, 23 
L,. Ed. 521, and also in Chadeloid Chemical Co. v. Chicago Wood 
Finishing Co. (C. C.) 173 Fed. 797. In Hopkin's New Fédéral Equity 
Rtiles, at page 128, it is said: 

"Where tlie objection is that tlie testiniony sought to be elicited is irrele- 
vaiit and immatei-ial, the question should be answered, and the relevancy and 
niateriality be ruled on at the tlme of bearing." 

In Loveland on Bankruptcy (3d Ed.) at page 639, it is said: 
"In case the référée is acting as a master or commissloner, the court, whieh 
is to décide the matter, is entitled to hâve ail of the évidence for that pur- 
pose, and to décide what évidence shall he excluded and what may be con- 
sidered. The proper praetlce is for the référée to make hls rullng and 
therenpon requlre the question to be answered. If hls ruling be against the 
<luestion, and the court shall reverse bis flndlng, it will not be necessary to 
bave a re-examination of the witness. If the court shall affirm hls ruling. 
the answer may be properly disregarded by the court." 

In United States v. Tom Wah (D. C.) 160 Fed. 207, affirmed by 
the Circuit Court of Appeals 163 Fed. 1008, 90 C. C. A. 178, this 
court considered at length the question of contempt. In that case 
Tom Wah was arrested in déportation proceedings and called as a 
witness by the government against himself. He refused to testify, 
and the court made an order directing the witness to be sworn and 
answer ail proper questions. 

[2] In the case at bar this court in bankruptcy had made an or- 
der directing the witness Link, who was one of the officers of the 
bankrupt corporation, to appear and give his testimony. He did ap- 
pear, and the master had power to rule that the questions should 
be answered, and also had power under the rules to direct the wit- 
ness to answer. It was contumaciotis conduct not to answer. In 
this district, as in others, the rules of the Suprême Court so far as 
applicable apply to ail bankruptcy proceedings and examinations. 
By rule 22 of the District Court, Northern District of New York, 
it is expressly provided that référées may pass upon the competency, 
materiality, and relevancy of évidence, and hâve ail the powers of 
the judge concerning the admission or rejection thereof, etc. The 
master appointed by the court to aid it has the same power, and the 
order of the court directing a party or witness to appear and be ex- 
amined, when duly subpœnaed, is in effect an order and direction 
of the court that he answer ail questions propounded which the mas- 
ter directs him to answer. 

In this case, on the hearing, the attorney who represented Mr. L,ink 
made sufficient apology, and satisfied the court that no real contempt 
was intended. For this reason, and in view of the fact that there hm- 
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been no décision on this subject in this district heretofore, I am not 
inclined to impose any punishment, but direct the witness to appear 
before the référée, acting as spécial master, and answer the questions. 
If this is done, I think the ends of justice will be served, and ail par- 
ties satisfied. 

This action, however, must not be regarded as a précèdent governing 
future cases. It must be understood that witnesses are to answer ail 
questions, when directed by the référée or spécial master to do so. It 
is presumed that no référée or master will direct a witness to answer 
irrelevant or impertinent questions. Ail parties interested in this pro- 
ceeding should understand that prompt and efficient action and dispo- 
sition of cases in the bankruptcy court requires the enforcement of 
this rule, and that it will be intolérable when such an examination is 
in progress to compel the examining party to resort to the court itself 
or to the judge for a ruling and direction to the witness whenever he 
sees fit to refuse to answer. 

There will be an order that Mr. Link appear before the référée, act- 
ing as spécial master, and answer the questions propounded, and such 
further questions as he may be required to answer. As this proceeding 
was instituted and has been carried on in behalf of the receiver ap- 
pointed by the court, reasonable compensation to the attorney can be 
made on the accounting. 



SHEFFEX et al. v. DAVIS COLLIERY CO. et al. 
(District Court, N. D. West Virginia. April 25, 1913.) 

1. Taxation (§ 852*)— Entry of Land — Duty to Ownek— Effect of Fail- 

UKE — FORFEITTJEE — VOID SaLE. 

Under Const. W. Va. art 13, § 6,t mailing it the duty of every land- 
owner to hâve his land entered on the land bocks of the eounty and pay 
taxes thereon, and providing that a failure to hâve the same so entered 
and to pay taxes for flve successive years shall forfeit the land to the 
State, such failure works an absolute forfeiture of ail the owner's rlght, 
title, and interest in and to the land, so that he has no standing to main- 
tain an action to recover the same from a purchaser at a void judicial 
sale, who has had the land entered in his own name and paid the taxes. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1668, 1669', 
Dec. Dig. § 852.*] 

2. Taxation (§ 848*)^IjAnd — Duty to Entée — Noneesidents. 

The fact that land in West Virginia is owned by nonresident heirs does 
not excuse them for failing to see that the land is entered for taxes on 
the land books of the eounty in vvhich it is located and the taxes paid 
by them thereon, under Const. W. Va. art. 13, § 6, providing that an 
owner's failure to so enter land and pay the taxes for five successive 
years shall constitute an absolute forfeiture thereof to the state. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. § 1664; Dec 
Dig. § 848.*] 

3. Taxation (§ 852*) — Forfeitube or Land— Void Saxe — Right to Suh^— 

LiACHES. 

Proceedings having been instituted in 1892 for the sale of a tract of 
more than 1,000 acres in West Virginia, vfhich belonged to the heirs 
of a nonresident owner, to sell the same, the land was duly sold and 
the sale confirmed, after which the purchaser entered the land for taxe» 
in his name and paid taxes thereon continuously thereafter. Const. W. 

» . » 

•For other cases see same topic & § nuubeb in Dee. & Am. Digs. 1907 lo date, & Rep'r iDdene* 
204 F.— 22 f Code im, p. Ixxxt. 
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Va. art. 13, § 6, provides that, where the owner of a tract conslstlng of 
more than 1,000 acres for flve successive years fails to enter his land 
for taxes in the county where it is located and to pay taxes thereon, he 
shall forfeit the land to the state. Held, that the heirs, havlng failed 
to enter the land for taxes in tlielr own name subséquent to the judi- 
cial sale and having paid no taxes thereon, were barred by lâches to 
recover the land from the purchaser by suit in equity Instituted in 
October, 1910, to eancel such sale for invalidity. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1668, 1669; 
Dec. Dig. § 852.*] 

In Equity. Suit by Maggie Sheffey and others against the Davis 
Colliery Company and others. Judgment for défendants. 

Davis & Davis, E. B. Templeman, and D. E. Swartz, ail of Clarks- 
burg, W. Va., and H. G. Kump, of Elkins, W. Va., for plaintifïs. 

W. B. & E. E. Maxwell and E. A. Bowers, ail of Elkins, W. Va., 
for défendants. 

DAYTON, District Judge. Hugh W. Sheffey, résident of the state 
of Virginia, died intestate in 1889, seized of a tract of near 5,000 
acres of unimproved land in Randolph county, this state. His law 
partner, James Bumgardner, Jr., qualified in Virginia as his adminis- 
trator. His brothers, sisters, and children of his deceased brothers 
and sisters constituted his heirs at law. In June, 1892, Bumgardner, 
his administrator, and Maggie Sheffey, daughter of one of his heirs, 
purporting to represent the other heirs, entered into a contract with 
O. C. Womelsdorf to sell to him this tract of land at the price of $3 
per acre, and, as some of the heirs were infants, to secure a ratifica- 
tion and confirmation of such sale in proper judicial proceedings to be 
instituted in the circuit court of Randolph county. Such proceedings 
were instituted in the name of Andrew J. Long, administrator, then 
sheriff of the county, to whom the estate was committed, and said 
sale was made, ratified, and confirmed by decrees entered therein, and 
the land conveyed to Womelsdorf by a commissioner of the court, 
appointed for the purpose. This suit was, in October, 1910, insti- 
tuted by the heirs of Sheffey, to set aside, eancel, and annul the de- 
crees, and the deeds of Womelsdorf and his subséquent grantees, as 
constituting cloud upon plaintiffs' title. The légal proceeding is as- 
sailed as void for want of jurisdiction in the court and other reasons. 
By answer thèse charges are denied, and forfeiture of title and lâch- 
es are claimed in défense. 

At the threshold of this case we are confronted with the question 
whether thèse plaintiffs hâve any title to the land, cloud upon which, 
by this biU, they are seeking to remove. It is undisputed that for 
more than 15 years the land in their names has been off the land 
books and they hâve paid no taxes thereon, while, on the other hand, 
ever since Womelsdorf's purchase under the judicial proceedings in 
Long, Adm'r, v. Bumgardner et al., hère assailed as void, the land 
has been assessed to and taxes paid by him and his subséquent gran- 
tees. The Suprême Court of Appeals of West Virginia, in a number 
of cases (Grinnan v. Edwards, 21 W. Va. 347 ; Raymond v. Camden, 

•For other ca^es see aame toplo & i number lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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22 W. Va. 180; Sturm v. Fleming, 22 W. Va. 404; Stephens v. 
Brown, 24 W. Va. 234; Lynch v. Andrews, 25 W. Va. 751 ; Hall v. 
Hall, 27 W. Va. 468), has held, where one within the Confederate 
lines during the Civil War had been proceeded against in the courts of 
this State within the Fédéral lines, by order of publication, and his 
lands sold for purchase money or other debt, such proceedings were 
absolutely null and void. In the last two of thèse cases (Lynch v. 
Andrews and Hall v. Hall) and in Sturm v. Fleming, 26 W. Va. 54, 
upon a second appeal, the court distinctly held that a purchaser under 
such void judicial sale did not hold adverse to the original owner, but 
in privity, and that taxes paid by him or his assignée inured to the 
benefit of the original owner, and saved his land from forfeiture in 
case the land in the original owner's name had been omitted from the 
tax bocks, and but for such payment by the purchaser in his name 
would hâve been forfeited. Subsequently this court, in Swann v. 
Thayer, 36 W. Va. 46, 14 S. E. 423, and Mullan's Adm'r v. Carper, 
37 W. Va. 215, 16 S. E. 527, practically overrukd thèse prior cases 
and held (in MuUan v. Carper) that: 

"A court of equity, witliout jurisdiction of the person, prouounces a decree 
for the sale of a certain parcel of land, and appoints commissioners, with di- 
rections to malce the sale. They sell the land. The court couflrms the sale, 
and appoints the commissioners to convey the land to the purchaser on pay- 
ment of the purchase money. The purchase money is paid, and the commis- 
sioners make to the purchaser a deed purportiug to convey the land in fee. 
Such deed, heing proved, constitutes color of title" 

• — and, further, that adverse holding under such color of title for the 
statutory period of ten years would completely bar the right of the 
original owner to the land. Thèse later cases hâve been upheld in a 
number of subséquent décisions of this court. Bennett v. Pierce, 50 
W. Va. 604, 40 S. E. 395 ; McNeely v. Oil Co., 52 W. Va. 616, 44 
S. E. 508, 62 L. R. A. 562 ; Waldron v. Harvey, 54 W. Va. 608, 46 S. 
E. 603, 102 Am. St. Rep. 959. In this last case the court undertakes, 
however, to distinguish Hall v. Hall and Lynch v. Andrews from 
Mullan V. Carper, and would seem to still hold to the proposition that 
payment of taxes by the purchaser at the void sale would inure to the 
benefit of the original owner and prevent forfeiture for his nonpay- 
ment of taxes. 

In Simpson v. Edmiston, 23 W. Va. 675, approved in Stockton v. 
Craig, 56 W. Va. 473, 49 S. E. 386, and State v. Harman, 57 W. Va. 
447, 50 S. E. 828, it was held that, where a tax deed was void, the 
title of the former owner remained in him, and the colorable title 
or claim of the tax purchaser under such void deed and the former 
owner's title were distinct and hostile, so much so that payment of 
taxes on the same land by the tax purchaser in his name would not 
prevent the forfeiture of it for omission in the former owner's name 
for the same years. Under this ruling it was practically established 
that both the former owner and the claimant under the void deed must 
keep the land on the tax books in their own names and both pay tax- 
es, or else be subject to the forfeiture of their respective title or 
"color and claim of title" for an omission of five successive years so 
to do. Finally, however, this has been ail upset by the more récent 
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décisions of State v. King, 64 W. Va. 546, 63 S. E. 468, State v. 
Snyder, 64 W. Va. 659, 63 S. E. 385, and State v. West Branch Lum- 
ber Co., 64 W. Va. 673, 63 S. E. 372, where it is held (King Case) : 

"ïhe privilège given by statvite to redeem forfelted laud Is the mère grâce 
of the State, not Its duty, and does not constitute a vested property riglit in 
tlie former owner." 

And: 

"ïhe transfer to otlier claimants of land made hy section 3, article 1.3, of 
the Constitution, and also a conveyance uuder a sale in a suit to sell land 
as forfeited, constitute grants of tlie state, and create new and original ti- 
tle." 

And further (Snyder Case) : 

"1. The State is estopped by section 29 of ehapter 31 of the Code from pro- 
ceeding to sell, as forfeited for nonentry in the uame of the former owner, 
land conveyed by a sherifC to a piirchaser, pursuant to a sale thereof for 
uonpayment of taxes thereon, tliough the deed, because of defects in the sale 
proceeding, is void as, to the former owner and fails to vest his title in the 
grantee therein. 

"2. By making such deed conclusive évidence against ail persons except the 
former owner, his heirs and assigns, and those who niight hâve redeemed 
the land within one year after the date of the sale, the statute works, by 
«stoppel, a release, grant, or transfer of the title of tlie former owner to the 
grantee therein, upon the forfeiture of such title for failure of the former 
owner to keep the land taxed in his name and the taxes paid thereon for flve 
successive years." 

And finally (in West Branch Case) : 

"1. Though failure of a former owner of land, conveyed by a fatally de- 
fective tax deed, made pursuant to a sale by a sheriff for delinqueucy, to 
keep the land taxed in his own name and pay the taxes for a period of flve 
successive years, works a forfeiture of the title, the deed Is conclusive évi- 
dence against the state that the title of the former owner is in the tax deed 
grantee, and she cannot maintain a suit to sell tlie land as forfeited. 

"2. Section 29, ehapter 31, of the Code, by estopping the state from pro- 
ceeding against the grantee in a fatally defectlve tax deed to enforce a for- 
feiture in the name of the former owner, releases or grants such forfeited ti- 
tle to such grantee in advance of the accrual of the forfeiture." 

From ail which the anomalous condition would seem to arise that, 
while five successive years' failure by a landowner to hâve his land 
assessed and to pay the taxes thereon forfeits his title to the state, 
yet the state is estopped from selling or disposing of the land so long 
as it is assessed in the name of, and taxes are paid by, one having 
"claim or color of title" to the land under a void deed. Hovvever, ail 
the cases agrée, that under section 6, article 13, of the Constitution of 
the state (given in the margin ^), a complète forfeiture to the state 

1 "Sec. 6. It shall be the duty of every owner of land to hâve it entered 
on the land books of the county in which it, or a part of it, is situated, and 
to cause himself to be charged with the taxes thereon, and pay the same. 
When for any five successive years after the year 1869, the owner of any 
tract of land containing one thousand acres or more, sliall not bave been 
charged on such books with state tax on said land, then by opération hereof, 
the land shall be forfeited and the title thereto vest in the state. But if, for 
any one or more of such flve years, the owner shall hâve been charged with 
.state tax on any part of the land, such part thereof shall not be forfeited for 
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accrues of every tract of 1,000 acres or more of land, where the own- 
er thereof fails to hâve it éntered upon the land books, charged with 
taxes, and to pay the same for any successive five years. 

How complète and sweeping is this forfeiture is set forth in Mc- 
Clure v. Maitland, 24 W.Va. 561, where the court says that, after the 
forfeiture becomes complète by such failure, "the former owner has 
no more claim to or lien upon the land than one who never had pre- 
tended to own it" ; that under sections 4 and 5 of the same article 
(given in the margin ^) the state has a right to grant it to others, sell 
it when and how she pleases in "the exercise of this perfect dominion 
over her own property," and the grant to the former owner, in case 
she does sell, "of any surplus proceeds, is wholly gratuitous, and his 
claim thereto is confined to the proceeds as such." 

This ruling has been approved and followed by the Circuit Court 
of Appeals for this circuit in Read v. Dingess, 60 Fed. 21, 8 C. C. A. 
389 ; the court sitting at the time being Chief Justice FuUer and Dis- 
trict Judges Seymour and Simonton. And further, in the récent case 
of Fay V. Crozer (C. C.) 156 Fed. 486, the facts in which are similar 
to those hère, I reviewed the législation in Virginia and West Virginia 
touching thèse forfeitures of lands for nonentry and nonpayment of 
taxes. I there held that under this section 6, article 13, of the Con- 
stitution, it is the absolute duty of one claiming to be the owner to 
see to it that his land is entered upon the land books for taxation and 
to pay the taxes assessed, even to the extent of compelling the proper 
officer to so enter it upon the books by légal proceeding if he refused 
to do so. I there called attention to the last and ruling cases of Stock- 
ton v. Craig, 56 W. Va. 464, 49 S. E. 386, and Webb v. Ritter, 60 
W. Va. 193, 54 S. E. 484, overruling, in part at least, the prior cases 
of Sayers v. Burkhardt, 85 Fed. 246, 29 C. C. A. 137 (G. C. A. 4th 

such cause. And any owner of land so forfeited, or of any interest therein 
)it the tlme of the forfeiture thereof, who .shall then be an infant, married 
\\onian, or insane person, may, until the expiration of three years after the 
removal of such disability, hâve the land, or such interest charged on such 
liooks, with ail state and other taxes that shall be, and but for the forfeiture 
would be, chargeable on the land, or Interest therein for the year 1863, and 
every year thereafter with interest at the rate ol ten per centuni per an- 
iium ; and pay ail taxes and interest thereon for ail such years, and thereby 
redeem the land or interest therein : Provlded, such right to redeem shall In 
110 case extend beyond tvi'enty years f rom the time such land was forfeited." 

2 "Sec. 4. AH lands in this state, waste and unappropriated, or heretofore 
or hereafter for any cause forfeited, or treated as forfeited, or escheated to 
tlie state of Virginia, or this state, or purchased by elther and become ir- 
redeeuiable, not redeeuied, released, transferred or otherwise disposed of, the 
title whereto shall remain in this state till such sale as is hereinafter men- 
tioned be made, shall by proceedings in the circuit court of the county in 
which the lands, or a part thereof, are situated, be sold to the highest bid- 
der. 

"Sec. 5. The former owner of any such land, shall be entitled to reçoive 
the excess of the sum for which the land may be sold over the taxes charged 
and chargeable thereon, or which, if the land had not been forfeited, would 
hâve been charged or chargeable thereon, since the formation of this state, 
with interest at the rate of twelve per centum per annum, and the costs of 
the proceedings, if his claim be flled in the circuit court that decrees the 
sale, within two years thereafter." 
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Cir.) and Totten v. Nighbert, 41 W. Va. 800, 24 S. E. 627, in the first 
of which (Stockton v. Craig) it is distinctly held that one whose land 
is forfeited for nonpayment of taxes has no such interest as warrants 
him to maintain suit to cancel alleged fraudulent and void decrees 
and deeds as cloud upon title. An appeal direct to the Suprême Court 
was taken in this case of Fay v. Crozer, and that court approved of 
my décision therein and dismissed the appeal. Fay v. Crozer, 217 
U. S. 455, 30 Sup. Ct. 568, 54 L. Ed. 837. That court based its ac- 
tion on King V. Mullins, 171 U, S. 404, 18 Sup. Ct. 925, 43 L. Ed. 
214, and King v. West Virginia, 216 U. S. 92, 30 Sup. Ct. 225, 54 
L. Ed. 396. Subsequently, in Kentucky Union Co. v. Kentucky, 219 
U. S. 140, 31 Sup. Ct. 171, 55 L. Ed. 137, where similar laws of Ken- 
tucky were involved, Fay v. Crozer was cited and approved. 

[1] It may therefore be regarded as settled in this state that the 
owner of land must see to the entry of his land upon the land books ; 
that his failure to do so for fîve successive years works an absolute 
forfaiture of ail his right, title, and interest therein; that notwith- 
standing the state may, by proceedings absolutely void, sell the land 
to another, who sees to it that the entries are made in his name and 
the taxes paid, yet this does not relieve the original owner's obligation 
in this regard. But, suppose a court at the suit of private parties, 
wholly without jurisdiction in the premises, enters void decrees of sale 
and confirmation, purporting to vest this owner's land in a third party, 
who immediately enters the land on the books in his name, claims- title 
in hiniself, and pays the taxes ; does this warrant the original owner 
in dropping the land off the books in his name, and some 15 years 
after, as in this case, coming into a court of equity to assail the judicial 
proceeding as void and a cloud upon his title, and at the same time 
claiming relief from the forfeiture by virtue of the purchaser in the 
void proceeding having paid such taxes ? A case might arise where 
the purchaser has fraudulently secured the institution of such void 
proceeding, knowing it to be void, for the purpose of corruptly ob- 
taining the owner's title, where this might be justified ; but where one 
in good faith has purchased under decrees of a court of gênerai juris- 
diction, and in good faith takes his deed, enters the land for taxation 
in his own name, a publication to the world of his claim of ownership, 
it is certainly gross lâches, if not bad faith on the part of the orig- 
inal owner not to inform him promptly in some way that he disputes 
the validity of the sale and still claims to own the land. And under 
such conditions it seems to me his duty is just as imperative to see 
that the title in his name is entered upon the books and not subject to 
forfeiture. He knows, or ought to know, that he runs two risks in 
the premises — first, that of the forfeiture to the state; and, second, 
the maturity of a superior title by ten years' adverse holding under 
the court's deed, conferring at least color of title. In such circum- 
stances the very fact that he finds his lands assessed not to himself, 
but to another, should at least arouse him to prompt action, to see to 
it that he has the land assessed in his name, runs no risk of forfeiture, 
and that the purchaser's right to bave it assessed to himself is chal- 
lenged. There is hère absolutely no évidence to indicate that Womels- 
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dorf bought this land under thèse judicial proceedings in other than 
good faith and whoUy as a stranger to it. It is admitted that there 
is no évidence of fraud on his part or that of his subséquent grantees. 

[2] I hâve carefully examined the reasons set forth by thèse plain- 
tiffs for their delay in the premises. I do not think they afford jus- 
tification. They knew that they were heirs of Sheffey; that under 
the law his real estate descended direct to them; that it was subject, 
upon his death, to assessment and taxation in their names as such 
heirs. They had to recognize the obhgation, enforced by the Con- 
stitution of the state, upon them as such owners to see that such en- 
try and assessment was made ; they had no right to dépend upon any 
one else to do this, it being a personal obhgation. The fact that they 
were nonresidents only required them, if anything, to be more care- 
ful to see to it that their légal obligations in this particular were per- 
formed. 

[3] Under the conditions existing, I am driven to the conclusion 
that plaintiffs' title if any they had after the judicial sale, has become 
absolutely forfeited for nonassessment and nonpayment of taxes, and 
that, if this were not so, their delay and lâches in asserting and main- 
taining it during thèse many years has estopped them from doing so 
now. In this discussion it may be assumed that I hâve assented to 
the contention that the judicial proceedings assailed and under which 
the land was sold to Womelsdorf were nuU and void. I now hère 
expressly disclaim such assumption; on the contrary, I bave not, in 
view of the conclusion reached that plaintififs bave not, under any 
conditions, the right to relief, regarded it necessary to consider at 
ail the questions raised as to their validity. 

The plaintiffs' bill must be dismissed. 



In re FARKAS. 
(District Court, B. D. New York. April 15, 1913.) 

1. Bankbcptcy (§ 229*) — Examination of Bankrupt and Witnesses — Con- 

TEMPT. 

Punishment for eontenipt in bankruptcy proceedings should not be used 
solely for intimidation, nor in such a way as to prevent or delay the ad- 
ministration of the estate, but should be applied flrst to compel obédi- 
ence to proper orders of the court, to secure proper results in adminis- 
tration. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 385; Dec. 
Dig. § 229.*J 

2. Bankeuptcy (§ 229*) — Contempt — Punishment. 

Where a person is in contempt for failure to perform a duty under 
the bankruptcy law, he should first be allowed to purge himself of the 
civil contempt by performing thé required duty, and by placing the cred- 
Itors in the position they would hâve been if no contemirt had occurred, 
after which a fine or definite imprisonnient may be imposed for the crim- 
inal contempt, if not excused. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 385; Dec. 
Dig. |.229.*1 

•For other cases see same toplc & î numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r ladexe» 
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3. BANKEmcT (§ 237*) — Contempt^Examination of Bankrupt — Pubgiso 

CONTEMPT. 

Where a bankrupt and two witnesses were in contempt for failing to 
appear at an adjourned date for examination, and after proceedlngs to 
pnuish thein for contempt had been instituted it was showu that tbey 
bad appeared, apologized, tried to excuse tlieniselves, and offered to sub- 
niit to an examination as freely as if tbey had been présent at the first 
liearin.c, they thereby purged tlieniselves of tbe civil contempt, and the 
only «piestion remalning was the punishment to be imposed to secure 
respect for the court's authority. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 37, 48, 405 ; 
Dec. Dig. § 237.*] 

4. Bankruptcy (§ 237*) — Contempt — Failure to Appeab foe Examinatiow — 

Punishment. 

Where contempt proceedings were instituted against a bankrupt and 
two witnesses for failure to appear at an adjourned date for examina- 
tion, after which they purged thernselves of the civil contempt by ap- 
pearing and subniitting to examination, and it appeared that their failure 
to appear origiiially was the resuit of careleesness and trustfuhiess in 
others, the punishment for the criminal contempt would be limited to a 
fine. 

(Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 37, 48, 405 ; 
Dec. Dig. § 237.*] 

In Bankruptcy. In the matter of bankruptcy proceedings against 
Louis Farkas. Proceedings to punish the bankrupt and certain wit- 
nesses for contempt in refusing to appear at an adjourned date for 
examination before the référée. Fines imposed. 

Joseph A. Arnold, of New York City, for trustée. 

CHATFIELD, District Judge. The bankrupt and two witnesses 
(who were under examination before the référée as to certain property 
which had been taken from the bankrupt's place of business before ad- 
judication) were brought into court to show cause on certificate of the 
référée why they should not be punished for contempt in not appearing 
on an adjourned day, and specifîcally for disregard of the referee's 
orders. 

The court, after adjournments (made necessary to produce the prés- 
ence of the three men in the coitrtroom) and on their déniai of inten- 
tional acts of contempt, inquired into the purpose of the examination 
before the référée, and also into the requirements of the proper admin- 
istration of the bankrupt estate. It appeared that the examination of 
the bankrupt and the three witnesses as to the property above men- 
tiôned had never been concluded. The court therefore ordered the 
three respondents to return on a later day for the infliction of pun- 
ishment for any contempt which should be considered to hâve been 
merited by their actions, and in the meantime ordered the bankrupt 
and the two witnesses to appear before the référée and submit to any 
examination which was desired, or which had been interfered with by 
their previous failure to appear. In other words, they were given an 
opportunity to purge thernselves of any contempt which could be cured 
by tîieir subséquent conduct. 

•For other cases see same tcpic & S numbek In Dec. & Am. Digs. 1907 to âate, & Rep'r Indexes 



IN EE TAKKAS 345 

The référée has now certified (and has filed the testimony taken) that 
the meii did appear and vvere examined only upon the question as to 
whether their previous apparent and admitted contempt was willful 
and contumacious. As to this he reports that the contempt shown was 
not from bad faith or intended endeavor to frustrate the purpose of 
the référence, but was rather a careless or indiffèrent disregard for 
the court's order and the requirements of the situation, based upon re- 
liance on the word of other parties whose accuracy and authority 
should not hâve been assumed as complète. 

[1, 2] This court has power under the bankruptcy statute to compel 
the proper administration of an estate apd also obédience to the court's 
orders. Punishment for contempt should not be used solely for in- 
timidation, nor in such a way as to prevent or delay the administration 
of the estate. The first thing to be donc is to compel obédience to 
proper orders and to secure proper results in administration. AU con- 
tempt that affects merely the authority of the court is in its nature 
criminal, and should not be acted upon so as to prevent opportunity 
for réparation. Punishment should include means to secure a proper 
carrying out of the steps in the bankruptcy proceeding as speedily as 
possible. So, if a persan is in contempt for failure to do what under 
the bankruptcy law he should do, he should first be allowed to purge 
himself of the civil contempt by doing what he ought, and by putting 
the creditors in the position they would hâve been if no contempt had 
occurred. The question of punishment for the criminal contempt, 
however, can be met only by a fine or definite imprisonment, if not ex- 
cused. The question of compliance with the disregarded order is like 
restitution of property wrongfuUy taken, and such a resuit is the right 
of the parties, whether or no any sentence for the criminal contempt 
is imposed. Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 31 
Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 874. 

[3] In the présent case, the parties charged with contempt hâve ap- 
peared, apologized, tried to excuse themselves, and offered themselves 
for examination as freely as if they had been présent at the first hear- 
ing. This is like restitution, and leaves only the question of punish- 
ment to secure respect for the court's authority. No hearing as to the 
extent of the criminal contempt was ordered or expected before the 
référée. The court inteinded to dispose of that question, if the réf- 
érée certified that the respondents had purged themselves of their fail- 
ure to give testimony on the subjects under inquiry. 

The certificate of the référée shows that the attorney for the cred- 
itors has lost sight of the administration of the estate in an attempt to 
show that the respondents did not intend to obey the law in that ad- 
ministration. He has given them no chance to repent, and to do what 
they should bave done before. He has also expended considérable 
time and funds in défense of the court's authority, when no such ques- 
tion was before the référée. Nor was the référée right in allowing 
the hearings as to the criminal contempt, in the absence of an order 
sending to him as spécial commissioner the considération of that ques- 
tion. The court must now assume that the appearance of the respond- 
ents and their willineness to be examined has in effect purged them of 
the conséquences of a continued state of défiance, and can only pun- 
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ish them for their origiinal carelessness and trustfulness in others, 
which resulted in the contempt which they admit did occur. 

[4] For this they need not be punished by imprisonment, but should 
be fined a sum équivalent to the trouble which they caused and suffi- 
cient to impress the lesson required. A fine of $15 each, of which $20 
will go to the United States, $10 to the attorney for the trustée, and 
$15 to the bankrupt estate for the expense of the contempt proceed- 
ings, will be imposed. In default of payment, the respondents will be 
committed for a period of 15 days each in the Mineola jail, unless the 
fine be sooner paid. 



BARTHOLOMEW v. BORDEN'S CONDENSED MTLK CO. 

(District Court, N. D. New York. April 28, 1912.) 

Mastee and Servant (§§ 286, 288*)— Injuries to Servant — Négligence— 
assumption of risk question eor jury. 

In an action for injuries to a servant, by being caught on the end of 
a revolving shaft hung froin the celllng of a rooni. as he was cleaning 
the ceiling, évidence held to require submisslon or the question of de- 
fendant's négligence In operating the shaft wlthout warning wliile plain- 
tiff vras so engaged, and the question of plaiutlfll's assumed risk, to the 
jury. 

[Ed. Note.^For other cases, see Ma'ster and Servant, Cent. Dig. §§ 
1001, 1006, 1008, 1010-1015, 1017-10.33, 1036-1042, 1044, 1046-1050, 1068- 
1088; Dec. Dlg. g§ 286, 288.»] 

At Law. Action by Charles M. Bartholomew against Borden's Con- 
densed Milk Company. Verdict for plaintifif. On motion to set aside 
the verdict and for a new trial, on exceptions that the verdict is con- 
trary to and unsupported by the évidence and the law. Denied. 

W. E. Young, of Hudson Falls, N. Y., and Richard O. Bassett, of 
Albany, N. Y., for plaintiff. 

Thomas M. Rowlette, of New York City, for défendant. 

RAY, District Judge. At Ft. Ann, N. Y., the défendant corpora- 
tion, Borden's Condensed Milk Company, lias a factory where it re- 
ceives and bottles milk for transportation and sale. The plaintifif, 
Charles M. Bartholomew, had been in the employ of said company at 
this factory for about three years, doing "all-around work" washing 
cans, helping wash bottles, helping put up milk, and putting caps on 
bottles. There was an engine room, a bottling and washing room, and 
then an ice-crushing room, which was about 12 feet by 15 and about 
20 or 22 feet from floor to ceiling. This room had but one window, 
some 18 by 24 inches, located near the ceiling, about 18 feet from the 
floor. A shaft about 2% inches in diameter runs from the engine room 
through the bottling and bottle-washing room into this ice-crushing 
room and is supported by hangers about 2 feet from the ceiling. It 
projects some distance into the ice-crushing room, but does not extend 
across it. In this ice-crushing room was an ice crusher, connected 
with the shaft by belts and pulleys, and in the bottle-washing room 
was a machine for washing bottles, connected with the shaft in the 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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same way. Thèse machines în both rooms were connected with the 
shaft by throwing the belts off and on, so that the washing machine 
could be run without setting the crushing machine in motion, and vice 
versa. The engine and shaft, when in motion, made Uttle or no noise. 

There was strong évidence tending to show that every afternoon 
about 1 p. m. the machinery was started up so as to wash bottles in this 
washing room. It was contended by the défendant that this made the 
plaintifï fully acquainted with the f act that at that hour or soon there- 
after this shaft would be put in rapid motion, and that he was bound 
to govern himself accordingly. The plaintifï contended, and gave some 
évidence tending to show, that this machinery was not started with 
regularity, but some days at one hour and on other days at another 
hour. 

On the llth day of November, 1911, the plaintifï was instructed to 
clean the ceiling in this ice-crushing room. He requested that a staging 
be put up from which to do the work; but this was refused, and he 
was told to use a ladder, and the foreman placed one with its foot 
resting against the crusher, so it would not slip, and its upper end 
resting against the walls of the room. He was provided with a brush 
attached to a handle, and also a sponge, with which to do the cleaning. 
When up on the ladder at the side of the room towards which the end 
of the shaft projected, his back would be to the end of the shaft. He 
wore a shirt and sweater, with trousers and shoes. I think the évi- 
dence shows Bartholomew had changed the location of the ladder from 
time to time, as most of the wall and ceiling had been cleaned at the 
time of the accident. The évidence is not clear or conclusive as to the 
time when the shaft was put in motion on the afternoon of the day 
of the accident, or as to the time when the accident happened. It ap- 
pears with some clearness that neither the starting nor the running of 
the shaft would cause much noise, if any. The shaft may hâve been 
in motion for some time without the fact being noticed by one engaged 
as Bartholomew was in this ice room. 

Frank Morris, a witness for the défendant, the foreman in the fac- 
tory, testified that he put the plaintifï at work in this ice room a little 
after 1 o'clock p. m., and told him to wash the sides and ceiling of 
the room, and that he placed the ladder. He also testifîed that the 
shaft was not running when he put plaintifï at work, and that he com- 
menced washing bottles and put the shaft in motion about fîve minutes 
thereafter. He puts the accident at about 3 p. m. He says Bartholo- 
mew asked for a platform from which to do the work, but was told 
to use the ladder. 

The jury was instructed that, if the shaft was in motion when plain- 
tifï was put to work cleaning the room, the plaintifï could not recover ; 
that to enable him to recover the jury must fànd the shaft was not in 
motion at that time, but was put in motion thereafter without notice to 
the plaintifï; and that they must also find that it was the duty of the 
défendant company, in the exercise of reasonable care, to hâve appre- 
hended and foreseen that a person at work in the ice-crushing room, 
as was Bartholomew, would be liable to corne in contact with the shaft 
after it was put in motion and receive in jury, and with that knowledge 
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to have gîven him notice that the machinery was to be put in motion. 
The jury was told : 

"If you belleve and flnd from tliis évidence tbat the défendant in. the ex- 
ercise of due care slionld have given notice — that is, tliat a reasonably pimdent 
and careful man wcmld have appreliended and foreseen that the plaintitf 
might be or wonld be in proximity to that shaft, and so be cauglit and in- 
jured wlien it started up — why, tben, of course, it was its duty to give lilui 
some notice before startlug it up ; othern'ise, uot." 

The jury was also instructed : 

"ïhe défendant liere cannot be lield responsllile for the înjury béeause it 
dld not warn the plaintifC of the danger, if you find that the plaintlff Mni- 
self knew and und(>rstood that shaft was liable to start up at any time, and 
api)reciated it and liad it iu niiiid. because in that event lie would be bound 
to exercise his sensés and to a\-oid coming in contact with the sliaft. The 
plaintlff hère- assumed the risk of those dangers seon and known and ap- 
j)reciated by him, or wliieh, in the exercise of reasonable care, lie should 
have seen and appreciated, considering his intelligence and expérience there 
in this plant and elsewliere, if any. If the condition was such as to require 
judgnient not possessed by the ordinary observer or servant to reallze the 
danger or hazard, why then, of course, the risk was not assumed — such a risk 
would not be assuniéd. The négligence of this défendant cannot be assumed 
or presumed by you, gentlemen, from the mère happening of the accident and 
the conséquent in.inry. It niust be proved and established from ail the facts 
and circumstances in the case." 

I think the plaintiff made a case for the jury ; not a very strong one, 
but one where it would have been error to refuse to submit the ques- 
tion to the jury. I think the charge was as favorable to the défendant 
as tne facts and law warranted. It is nbt a case where the court can 
set aside the verdict as contrary to or unsupported by the évidence. I 
find no error in the admission or rejection of évidence prejudicial to 
the défendant, or in the charge. 

The verdict is not large. There was much to indicate that the in- 
juries were exaggerated; but it was for the jury, on ail the évidence, 
after seeing and hearing the plaintifï and other witnesses who spoke 
on the subject. The amount of the verdict does not indicate passion, 
préjudice, or bias. 

Both plaintiff and his wife testified to quite serions injuries. The 
plaintiff claimed he was injured in the back and internally, so he passed 
blood. He also claims he bas suffered pain down to the time of the 
trial, over a year, and lost weight, etc. Mr. Westcott testified that 
plainti-ff appeared pale and thin and puny along in December, etc. 

After" a reading of the évidence, I am of the opinion the court is not 
justified in interfering with the verdict. 

The motion for a new trial is therefore denied. 
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ROSOFF et al. v. GILBERT TRANSP. CO. 
(District Court, D. Connecticut. April 24, 1913.) 
Banketptcy (§ 282*)^ — Insolvency of Oobfokation — Unpaid Subscbiptions 
— Action by Trustée. 

Where it did not appear tliat the debts of au Insolvent corporation 
were sucli as to exceed the amoniit of unpaid subscriptions, and the 
claims of bondholders that tliey were creditors to the amount of $250,000 
were open to controversy, and the clairn of auother créditer was also:Con- 
tested, the corporatiou's trustée iu bankruptcy could not maintain a suit 
against stoclvholders for the amount of tlieir unpaid subscriptions with- 
out a preliminary investigation and assessment of the amount necessary 
to pay debts and expenses. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 426; Dec. 
DIg. § 282.*] 

At Law. Action by Samuel R. Rosoff and others against the Gilbert 
Transportation Company to recover unpaid stock subscriptions. Cases 
suspended pending assessment of the amount necessary to pay debts 
and expenses. 

John S. Pullman, of Bridgeport, Conn., for complainants and re- 
ceiver. 

George D. Watrous and Harrison T. Sheldon, both of New Haven, 
Conn., for American Surety Co. 

Lewis Sperry, of Hartford, Conn., Charles Phelps, of Rockville, 
Conn., and Charles Welles Gross, Lucius F. Robinson, and Francis W. 
Cole, ail of Hartford, Conn., for intervening stockholders. 

Léonard M. Daggett, of New Haven, Conn., for committee of bond- 
holders. 

Eliot Watrous, of New Haven, Conn., for John A. Morse, a bond- 
holder. 

HOLT, District Judge. I regret to take any course which will cause 
any further delay in this case, already too protracted. But it is en- 
tirely clear, in my opinion, that the practice pursued in this matter of 
suing for the full amount due on stock subscriptions, without a prelim- 
inary assessment, was unauthorized. In the case of a solvent corpora- 
tion, while a going concern, the directors, in their discrétion, can call 
in ail amounts unpaid on stock subscriptions ; but in the case of a 
bankrupt corporation the trustée can only sue the stockholders for 
such amounts as hâve been determined by a preliminary investigation 
and assessment to be necessary to pay the debts and expenses. Scovill 
V. Thayer, 105 U. S. 143, 26 L. Ed. 968; Re Remington Co., 153 Fed. 
345, 82 C. C. A. 421 ; Re Munger Co.,_168 Fed. 910, 94 C. C. A. 314; 
Cumberland Lumber Co. v. Clinton Hill Lumber Manufacturing Co., 
57 N. J. Eq. 627, 42 Atl. 585 ; Lewisohn v. Stoddard, 78 Conn. 575, 
63 Atl. 621. When the debts unquestionably exceed the amount of un- 
paid subscriptions, possibly a preliminary assessment is unnecessary. 
But it is at least doubtful in this case whether the valid debts are suf- 
ficient to require a call for the entire unpaid subscriptions. 

The claim of the bondholders that they are creditors to the amount 

•For other cases see same topic & S ndmbee in Dec. & Am. Digs. 1907 to date, & Reo'r Indexe» 
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of $250,000 is certainly open to controversy, in view of the explicit 
covenant in the mortgage that they shall hâve no recourse against the 
stockholders. The claim of the American Surety Company is also 
contested. While it is a matter of regret, therefore, that a settlement 
of this estate should be longer delayed, I cannot avoid the conclusion 
that the rights of the stockholders who hâve been sued require that 
there should be a référence to take an account, showing how much the 
real debts are, and how large an assessment on the stockholders is nec- 
essary in order to pay them. A référence will be ordered to a master, 
to détermine the amount of such assessment. Actual notice should be 
given of the hearing upon such référence to ail the stockholders and 
parties who hâve appeared. Upon such hearing, any stockholder, créd- 
iter, or person interested should be f ree to contest any claim filed. The 
référence, when once begun, should proceed substantially from day to 
day, without adjournment, except for reasonable cause. In the mean- 
time the suits brought by the trustée in the state courts should be 
stayed until the confirmation of the report fixing the amount of the 
assessment, with leave to any of the parties to move to vacate the stay, 
if there is unreasonable delay in proceeding with the hearing of the 
référence. When the assessment is made, the pending suits can go on 
to recover the amount of the assessment. 

I think that the question whether any stockholder can be assessed 
who bas purchased, for value, without notice, stock issued as fuU-paid 
and nonassessable should be determined in the pending suits, and not 
on the référence. In re Munger & Co., 168 Fed. 910, 94 C. C. A. 314. 
It would seem that ail the questions raised by the intervening bill will 
be determined either in the référence or the pending suits, and that the 
bill might be dropped ; but if the interveners désire to go on with it, I 
will consider on the settlement of the order whether to direct the bond- 
holders and the American Surety Company to answer. 

The order should be settled on notice. 



In re PERKINS. 

(District Court, S. D. New York. Aprll 16, 1913.) 

Aliens (§ 70*) — Natubalization — Judgment — Amendment — Change of 
Name. 

Where an allen was duly naturallzed In 1898 as "Frederick Persky," 
and subsequently in 1912 had lils name changed to "Perklns" by an or- 
der of the State court, a fédéral court, in which the naturalization judg- 
ment was eutered, had no jurlsdiction to permit an amendment thereof, 
so as to change the name of the petitioner from "Persky" to "Perklns." 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 146, 151, 154- 
160; Dec. Dig. § 70.*] 

In the matter of the application of Frederick Perkins to amend his 
application to become a citizen and the order therebn admitting him 
to be a citizen of the United States, by changing the name of Fred- 
erick Persky to Frederick Perkins. Denied. 

•For other cases see same toplo & § ntxmbeb m Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 
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Max M. Katzen, for petitioner, 

Henry A. Wise, U. S. Atty., of New York City, and Frank M. 
Roosa, Asst. U. S. Atty., of New York City. 

WARD, Circuit Judge. The petitioner was duly naturalized as 
Frederick Persky in 1898, and subsequently, in 1912, had his name 
changed by order of the County Court of Kings county to Perkins. 
He now asks that the naturalization record be changed throughout by 
substituting the name "Perkins" for "Persky." 

Admitting the gênerai principle that after the term has passed the 
court cannot alter a judgment, he contends that this application is not 
to correct or change the record or the judgment in any substantial 
matter, but simply to make it conform to what is now the fact, viz., 
that Frederick Persky is now Frederick Perkins. Still it does seek to 
change the record, which speaks correctly, so as to make it speak in- 
correctly as of its date. Tlie question is one of identity, and the peti- 
tioner will never hâve any trouble in proving the fact of his naturaliza- 
tion by producing the certificate of the County Court changing his 
name. This may cause him some annoyance, but that will arise from 
the fact that the record and judgment of naturaHzation speak the 
truth as of their date. I think the court is without power to do what 
is asked, in the absence of some statutory authority, such as is given, 
for instance, to courts of the state of New York in section 1251, Code 
of Civil Procédure. 

The prayer of the pétition is denied. 



In re FOGP^LMAN. 
(District Court, E. D. New Yorlc. April 17, 1913.) 

BANKBUPTCY (§ 136*) — CONCEALMENT OF ASSETS — ORDEES IN BANKRUPTCT — 
FAILUBE to PeBFORJI — CONTEMPT. 

A banlirupt and S., lils son-in-law, liaving been examined as to the con- 
cealmeut of property in contemplation of banl?ruptcy, they were ordered 
to deliver tlie property to the trustée, but failed to do so ; and in con- 
tempt proceedlugs the banlcrupt exonerated S., who really ran the busi- 
ness, and aduiitted that everything had been sold and the proceeds paid 
to him. The bankrupt was committed, but was flnally released on its 
being apparent that neither he nor S. had any property and that botli 
were unable to obey the order. In tlie nieantime an indictment for per- 
jury in the bankruptcy proceedings against S. resulted in the dismissal 
of the indictment, beeause the statute of limitations had run. Where- 
upon an order was obtained compelling the bankrupt and S. to show cause 
why tliey should not be punislied for criminal eontempt in disregarding 
the authority of the bankruptcy court, in disobeying its orders, and in 
preventing, by false testimony and concealment of assets, the proper ad- 
ministration of the estate. Held, that poverty and bad advice, being the 
oniy excuses presented, were insufflcient, and that both the bankrupt and 
S. were punishable for eontempt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. § 136.*] 

•For other cases see same topic & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Bankruptcy. In the matter of bankruptcy proceedings of Boris 
Fogelman. On pétition to commit the bankrupt and one Daniel Svi- 
gals for contempt. Granted. 

Amy Wren, of Brooklyn, N. Y., in pro. per. 

Jacob L. Holtzmann, of New York City, for respondents. 

CHATFIELD, District Judge. The bankrupt was adjudicated on 
January 13, 1910. He and his son-in-law were examined as to the re- 
moval of property in contemplation of bankruptcy. They were ordered 
to turn over the property concerned, on the 18th day of September, 
1911. Nothing was produced, and in contempt proceedings it appeared 
that the bankrupt, rather than throw the onus of the transfer on his 
son-in-law, who really ran the business, admitted that everything had 
been sold and the proceeds paid to him. On this statement, made in 
court under oath, the son-in-law was released from punishment for 
contempt, and the bankrupt was committed to the custody of the mar- 
shal, on the 16th day of April, 1912. Upon further application by his 
attorney, he was finally released, as it became apparent that neither 
he nor the son-in-law had then any property from which they could 
obey the order. Meanwhile an indictment for per jury against Daniel 
Svigals, the son-in-law, resulted in a dismissal of the indictment, on 
motion of the district attorney. The statute of limitations against 
prosecution had run before this happened. The bankrupt bas now 
been brought in to show cause why he should not be punished as for 
a criminal contempt, in disregarding the authority of the bankruptcy 
court, disobeying the court's orders, and generally preventing, by false 
testimony and conceahnent of assets, a proper administration of the 
estate. As to this he has continued his déniais, and bas pleaded pov- 
erty and bad advice, but still insists that the son-in-law was not to 
blâme, and takes the entire burden of the son-in-law's acts upon him- 
self. 

For such a course, where it was followed deliberately and even by 
advice of attorneys (according to the bankrupt), '^ but without giving 
information as to this advice or the ones furnishing it, the only re- 
course, as criminal indictment cannot be had, is to impose a definite 
punishment. Grant & Burlingame v. U. S., 227 U. S. 74, 33 Sup. Ct. 

190, 57 L. Ed. (Jan. 20, 1913) ; Merchants' S. & G. Co. v. Boardof 

Trade of Chicago (C. C. A.) 201 Fed. 20 ; Gompers v. Bucks Stove & 
Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 E. R. A. 
<N. S.) 874. 

The bankrupt, Boris Fogelman, will be punished for his contempt, 
and committed to jail for the period of 90 days, and directed to pay 
a fine of $200, of which one-half will go to the government and one- 
half to the bankrupt estate, and stand committed until the fine is paid 
or he is otherwise released. The son-in-law, Daniel Svigals, will be 
committed to jail for the period of one day. 

1 The pre.sent attorneys for the bankrupt were not connected with the mat- 
ter In any way at the tlme. 
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PITïHBrRGII-BUFFALO CO. v. CHEKO. 

(Circuit Coui-t of Appeals, Third Circuit. April 21, 1913.) 

No. 1,673. 

1. Courts (§ 366*) — Fedeeal Courts — Consteuction — State Court Déci- 

sions. 

Fédéral courts are governed by the décisions of the liigliest courts of 
the States in eonstruiug and applylng state statutes. 

[Ed. Note.— For otlier cases, see Courts, Cent. Dig. §§ 954-957, 960-968 ; 
Dec. Dig. § 366.* 

Coocluslveness of judgment between fédéral and state courts, see 
notes to Kausas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478; 
Union & Planters' Bank of Mempliis v. City of Mempliis, 49 C. C. A. 
468 ; Converse v. Stewart, 118 C. C. A. 215.] 

2. Masteb and Servant (§ 951/2*) — Injuries to Servant — Coal Mines — 

SaFETY AppUIANCES — SlATUTOEY PROVISIONS. 

Act Pa. May 15, 1893 (P. Tj. 52), requiring coal mine operators to em- 
ploy a mine foreman for eaeh mine, vi'lio is given entire charge of tlie 
appliances and Internai workings of the mine witliout control of the op- 
erator, relieved the latter from liability for injury to a miner resulting 
from a détective brake on a compressed-air motor used for hauling cars 
along the ways inside the mine ; the motor havlng been in good order 
when it was put into service, and a failure to keep it so being niere nég- 
ligence of the mine foreman to use adéquate facilities for repairs fur- 
nished him for use inside the mine. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 358 ; 
Dec. Dig. § 951/2.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Joseph Buffington, Judge. 

Action at law by John Cheko against the Pittsburgh-Bnffalo Com- 
pany. From an order denying defendant's motion for judgment (199 
Fed. 525), it brings error. Reversed, with instructions to enter judg- 
ment for défendant notwithstanding the verdict. 

E. O. Golden and Stone & Stone, ail of Pittsburgh, Pa., for plain- 
tifï in error. 

Brown & Stewart, of Pittsburgh, Pa., for défendant in error. 

Before GRAY and McPHERSON, Circuit Judges, and REIvL- 
STAB, District Judge. 

J. B. McPHERSON, Circuit Judge. [1] On October 4, 1910, 
John Cheko was hurt in a bituminous coal mine beionging to the 
Pittsburgh-Bufïalo Company. The injury was caused by a defective 
brake on a compressed-air motor that was in use for hauling cars 
along the traveling-ways inside the mine. The motor was in good 
order when it was put into service, but for some unexplained reason 
the brake had corne to need repairs. The verdict establishes the 
fact that in this matter there was négligence — in what particular it 
is not important to note — on the part of one or more persons on 
the company's pay roll. Thèse persons were engaged in the inside 
opération of the mine, had been employed by the mine foreman, and 

»For other cases see same topic & § MUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
204 F.— 23 
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were subject to his orders. The Pennsylvania act of 1893 (P. L. 
52) was in force when the injury was done, and the question for 
décision is whether that statute relieves the company from liability. 
Or, to state the point more specifically, whether the repair in question 
was a part of the foreman's duty. If the duty was his, the plaintiff 
concèdes that the company is not liable; if the duty was the com- 
pany's, the judgment should stand. This is the only question raised 
by the assignments of error, and the answer is to be found in the 
statute and in the décisions of the Suprême Court of Pennsylvania 
thereon. We are bound by thèse décisions, and, while they do not 
décide the précise point now before us, they indicate sufficiently the 
conclusion that should be reached. 

[2] Let us first summarize the act, so far as it relates to the 
powers and duties of the mine foreman. Its object is expressed in 
the title, namely, to provide for "the lives, health, safety, and wel- 
fare, of persons employed" in bituminous coal mines. As an im- 
portant means to this end, article 6 requires that for every mine "a 
compétent and practical inside overseer" shall be employed "to be 
called mine foreman"; the object of his employment being distinctly 
stated to be "in order to better secure the proper ventilation of the 
bituminous coal mines and promote the health and safety of the 
persons employed therein." He must be an experienced coal miner, 
with "at least five years' practical expérience, after fifteen years of 
âge, as miners' superintendent at or inside of the bituminous mines 
of Pennsylvania," etc. ; and he must hâve received a certificate of 
competency from the board of examiners provided by article 15. 
He, or an assistant chosen by him, must "dévote the whole of his time 
to his duties at the mine when in opération * * * and shall 
keep a careful watch over the ventilating apparatus and the air-ways, 
traveling-ways, pump and pump timbers and drainage, and shall often 
instruct, and as far as possible see, that as the miners advance their 
excavations ail dangerous coal, slate and rock overhead are taken 
down or carefully secured against falling therein, or on the traveling 
and hauling ways, and that sufficient props, caps and timbers of suit- 
able size are sent into the mine when required * * * ^nd such 
props, caps, and timbers shall be delivered in the working places of 
the mine." Article 6 in its remaining sections has more to say 
concerning the foreman's duties. He must see that needed timber is 
promptly furnished, and (in case of immediately threatened danger) 
if the timbers cannot be supplied when needed he must stop the work 
until the timber does arrive. He must see that water is removed 
from the miners' working places, and that proper ventilating pass- 
ages are eut through and doors are placed. He must provide shelter 
holes along roads whereon hauling is done by animal power (and no 
doubt, by other power also) ; must measure the air currents at spec- 
ified times and places; must require the workmen to use locked 
safety lamps under certain conditions; must give "prompt attention 
to the removal of ail dangers reported to him by the fire boss or any 
other person working in the mine"; and must visit and examine 
every working place at least once every alternate day while the min- 
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ers are or should be at work. He must also maintain a record book 
and enter therein "a report of the condition of the mine, signed by 
himself, which shall clearly state any danger that may hâve come 
under his observation during the day, and shall also state whether 
he has a proper supply of material on hand for the safe working of 
the mine, and whether ail requirements of the law are strictly com- 
pHed with." Article 7 requires the superintendent, on behalf and 
at the expense of the operator, "to keep on hand at the mines at ail 
times, a full supply of ail materials and supplies required to préserve 
the health and safety of the employés as ordered by the mine fore- 
man and required by this act" ; and the superintendent must examine 
the reports entered in the record book, and if he finds a violation of 
law in any particular he must order the mine foreman to comply with 
its provisions forthwith. 

"If from any cause he cannot procure the necessary supplies or material 
as aforesald, he shall notify the mine foreman, whose duty it shall be to 
wlthdraw the men from the mine or part of mine until such supplies or ma- 
terial are recelved." 

Section 2 of article 7 then distinctly provides that: 

"The superintendent of the mine shall net obstruct the mine foreman or 
other officiais in their fulfillment of any of the duties required by this act. 
At mines where superintendents are not employed, the duties that are herein 
prescribed for the superintendent shall devolve upon the mine foreman." 

Blasting under certain conditions can only be donc in the fore- 
man's présence, or the présence of his représentative. Article 8, § S. 
He governs so distinct a province of the work that he is allowed to 
appeal from any décision of a mine inspector (who is a superior of- 
ficiai) to the quarter sessions court of the proper county. Article 14.. 
For neglect of duty or incapacity for certain reasons he must be dis- 
charged by the operator or superintendent, but a supervision of the 
discharge to some extent is reserved to the common pleas court of 
the county. Article 14. When boys under the permitted âge are 
employed, he is to report the employment in order that they may be 
immediately discharged. Article 17. 

The extent and variety of his duties and powers are further shown 
by other provisions of the act. Section 1 of article 2 provides that: 

"It shall not be lawful for the operator, superintendent or mine foreman 
of any bituminous coal mine to employ more than twenty persons within said 
coal mine, or permit more than twenty persons to be employed therein at 
any one tlme, unless they are in communication with at least two available 
openings," etc. 

Article 4, § 3, defines one of his duties when the ventilating fan 
shall be stopped ; and sections 2, 3, and 4 of article 5 require certain 
things to be donc when dangerous gases are présent; and section 7 
puts ail safety lamps primarily into his care, and requires every de- 
f éct in a lamp to be reported to him. Article 20 is a very significant 
portion of the act, and throws much light upon his duties and powers. 
That article contains seventy-four rules, of which the first is this : 

"A mine foreman shall attend personally to his duties In the mine and 
carry out ail the instructions set forth in this act and see that the régula- 
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tiens prescrlbcd for eacli class of worknien under his charge are carried ont 
in the str^ctest nianner possible and see tliat any déviations from or Infringe- 
ment of any of them are properly adjusted." 

. The next seven rules relate to spécifie matters enjoined upon him- 
self'^-the building o£ stoppings along the air-ways, the duty to see 
that certain entries hâve a specified width, the duty of properly un- 
dermining and blasting the coal and of preserving pillars, the duty of 
lighting furnace fires, of attention to fans, of fencing and placarding 
dangerous places, of examining roads and openings, etc. The rest 
of article 20 lays down rules concerning the duties of fîre bosses, 
miners, drivers, trip riders, engineers, firemen, fan engineers, fur- 
nacemen, hookers-on, cagers, and topmen, respectively, with nunierous 
gênerai rules. In this article, rules 1-8, 11, 13, 15, 19, 24, 26, 27, 
29, 32, 33, 40, 41, 43, 44, 45, 55, 57, 58, 64, 67, and 71, refer by 
name to the mine foreman ; and, as aiready stated, he is also charged 
by rule 1 vi'ith the duty of seeing that ail the régulations are carried 
out "in the strictest manner possible." 

Thèse détails may be wearisome, but they enable us to appreciate 
the importance of the mine foreman's position, and to understand 
clearly what the Suprême Court of Pennsylvania has said about it. 
Similar législation affects the anthracite mines, and in each instance 
the court has held that, so far as the statute has committed the op- 
ération of the mine to the foreman, the owner has been relieved from 
liability for his négligence. In Durkin v. Coal Co., 171 Pa. 193, 33 
Atl. 237, 29 L. R. A. 808, 50 Am. St. Rep. 801, it was decided that 
the Législature could not constitutionally impose liability upon the 
mine-owner for the négligence of the foreman : 

"Under the opération of this statnte the mine foreman represents the com- 
monwealth. The state insists upon his employmeiit by tlie mine owner, and 
in tlie name of the police power turns over to hini tlie détermination of ail 
questions relating to the comfort and the security of the miners, and in- 
vests liim with the power to compel compliance with his directions. * * * 
The duty of the inineowner is to employ compétent bosses or foremen to di- 
rect his opérations. When he does this he discharges the full measure of his 
duty to his employés, and he is not liable for an iu.iur.v arising from the nég- 
ligence of the foreman. Waddell y. Slmosou, 112 l'a. 507 [4 Atl. 725]." 

In Golden v. Coal Co., 225 Pa. 164, 73 Atl. 1103, the foregoing 
décision was referred to as "a case which has never been questioned," 
and the court added: 

"A common-law duty rests upon the employer to provide a safe place for 
his employés in which to work ; but if he has provided a safe place which 
has been made unsiife by the act of the mine foreman whose authorlty may 
not be questioned, and whose direction must be complled with under penalty, 
lie has met the full measure of his duty, and lie is not to be charged with 
civil responsibillty for a condition which he did not bring about, aud wliich 
he could not control." 

In Wolcutt V. Erie, etc., Co., 226 Pa. 210, 75 Atl. 198, the court 
said : 

"When the owner eniploys a eertifled mine foreman and puts liini in charge 
of the internai workings of the mine, he has doue ail that the law requires 
Mm to do and he Is not required through his superintendent to inspect and 
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look after the interior of the mine. The law présumes that the certified 
foreman Is fully compétent, more so even than the superiuteiuieut or the 
owner, to keep the mine in proper and safe condition, and hence it does uot 
impose the further and additional duty on the owner of requiring tlie siiper- 
intendent to look after the interior of the mine, and hold him l'espousible 
for the négligence of the superintendeut in faillng to perform such duty. If 
therefore the owner had placed Mltchell, a certified mine foreniau, in charge 
of the mine, and if he, as the act enjoined, had devoted 'the whole of hls 
time to his duties at the mine when in opération,' the défendant conipany 
would be relieved from llability for the injuries sustalned by the plalntiff. 
But hère we hâve a différent state of affairs." 

To the same effect is Dempsey v. Coal Co., 227 Pa. 571, 76 Atl. 745 : 
"As will be observed, the statute requires the owner to place the under- 
ground workings of the mine and ail that is related to the same in the charge 
and dally supervision of a mine foreman. It also espeeially commits to the 
foreman's charge ail matters pertaining to the ventilation of the mine, and 
prohibits the superintendeut from interfering with him in the performance of 
his duties. In other words, by connnand of the statute, the interior of the 
mine is taken out of the possession and control of the owner and placed in 
charge of a certified foreman, with whom the owner's superintendeut is f or- 
bidden to interfère, and who has power to compel compliance with his di- 
rections so far as they relate to the safety of the employés engaged in the 
mine. We are therefore of opinion that, as ventilating the defendant's mine 
was under the control and sub.iect to the direction of the mine foreman, it 
was hls duty to drive such headlngs as were necessary to ventilate the mine. 
He is, by statute, expressly given 'charge of ail matters pertaining to ventl- . 
lation' of the mine, and it logically follows that It was hls, and not the own- 
er's, duty to détermine the necessity for another headlng In the breast and 
to drive the headlng if good ventilation of that part of the mine required it. 
Having placed a compétent mine foreman in charge and control of the mine 
whose duty required him to perform the service and protect the workmen 
agalnst Insuffleient or inadéquate ventilation, we think the owner has com- 
plied with the statutory injunction that he shall use précaution for the safety 
of the workmen, and is not responsible for the plaintlfC's Injuries if they re- 
sulted from the neglect or failure of the foreman to properly conduct and 
circulate the air currents to and along the face of the worklng places through- 
out the mine. As said in Waddell v. Slmoson, 112 Pa. 56T: 'The owner and 
operator of the mine having eomplied strictly with the act of assembly in 
jtroviding a practlcal and skillful inslde overseer, or mine foreman, and 
thereby fulfllled the duty Imposed upon him by law, it is not for thls or any 
otiier court to charge them with an additional obligation.' 

'•Tlie owner or operator having obeyed the command of the statute by pro- 
viding a constant and adéquate supply of pure air for the mine, it was the 
duty of the mine foreman to see that It was properly clrculated through the 
mine. Anythlng and everything that affects the health and safety of the 
workmen while engaged at their work is In the keepiiig and charge of the 
mine foreman." 

In Reeder v. Coal Co., 231 Pa. 563, 80 Atl. 1121, it was held that 
the electric hauling System of a mine — inchuling, of course, the trolley 
wire — should properly be under the supervision of the mine foreman : 

"But it Is argued it was the duty of the mine foreman to see that the 
trolley wire was maintained in good repair, and if there was any négligence 
in thls respect It was the négligence of the mine foreman for which appel- 
lant Is not liable. It has been held in a long line of cases that the niine- 
owner Is not liable for the négligent acts of a mine foreman coinmltted in 
the discharge of duties imposed upon him by law and in and about those 
workings over whlch he exercises supervision. ï'rom Lehigh Valley Ooal Oo. 
V. Jones, 86 l'a. 432, and Durldu v. Kingston Coal Co., 171 Pa. 193 [33 Atl. 
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237, 29 L. R. A. 808, 50 Am. St. Eep. 801], to Golden v. Mount Jessup Coal 
Co., 225 Pa. 164 [73 Atl. 1103], this rule has remalned unbroken. It may 
therefore be said to be settled law. It is contended for appellee that the 
appellant company cannot claim the protection of this rule in the présent case 
because the electrlc haulage System was not under the supervision of the mine 
foreman and that it was installed, malntained. and kept in repalr by the com- 
pany itself which employed through Its superintendent an electrlcal engineer 
for this purpose. We see no reason why the electric haulage System llke ail 
other underground worklngs should not be under the supervision of the mine 
foreman. [Quoting from the act.] • * • Clearly, therefore, the framers 
of the statute had in contemplation that ail of the underground workings 
should be in charge of the mine foreman, and the wisdom of so providing is 
not open to doubt. In dangerous work of this character It Is a wise précaution 
to hâve a compétent mine foreman, duly certifled by the commonwealth with 
certain statutory duties to perform as a protection to the health and safety 
of the men thus employed as well as to the property of the mineowner. But the 
owner can claim the protection of the law only so far as he compiles with its 
provisions. If the mineowner elect to take certain parts of the machinery and 
appliances out of the charge of the mine foreman and exercise direct super- 
vision through the superintendent over the same, the law will not give him the 
protection he would otherwlse be entitled to if ail of the underground work- 
ings had been committed to the care and supervision of a properly certified 
mine foreman. In other words, the mineowner is only relieved from responsl- 
bility for the acts of the mine foreman In connection with the underground 
workings committed to his care. If ail of the underground workings are com- 
mitted to the care of the mine foreman as the law clearly contemplâtes they 
should be, it then becomes the duty of the mine foreman to see that ail of 
the safeguards required to protect the men are provided, and négligence in 
the performance of thèse statutory duties by the mine foreman cannot be 
imputed to the owner. We think It would be safer and wiser for ail parties 
eoncerned If ail the underground workings should be committed to the care 
and supervision of the mine foreman and then tliere would be no division of 
authority. When, however, this is not done, and accidents occur, courts must 
accept the facts as presented and apply the law accordingly. The exception 
to the gênerai rule is pointed out in Wolcutt v. Erie Coal & Coke Co., 226 
Pa. 204 [75 Atl. 197]." 

The same volume (231 Pa. 647, 81 Atl. 56) contains the case of Hood 
V. Connell, etc., Co., which décides that there is no essential différence 
between the acts relating to the two classes of mines : 

"A careful examination of the two acts has satisfled us that there is no 
substantial basis for the distinction attempted to be made. It is a distinc- 
tion without a difCer&nce when the purpose to be served by the statutory re- 
quirements of each act is taken into considération. Protection to the health 
and lives of those employed in mining opérations is the primary purpose of 
both statutes. Indeed, the phraseology and provisions of both acts in many 
of their essential and important features are almost idehtical. Différence 
in mining conditions in the two fields required the législation to be adapted 
to the necessities of mining opérations existing in each field. Aside from 
the provisions relating to thèse différent conditions, there is but little, if 
any, real distinction between the anthracite and bituminous acts. As to the 
protection intended to be afforded to the health and safety of the men so em- 
ployed, the duties of the mine foreman are practically the same under both 
statutes. Certainly there are no such distinguishing features as to justlfy a 
court in laying down one rule for a mine foreman in the bituminous fleld, 
and an entirely différent rule for a mine foreman in the anthracite région. 
After ail, this is more a question of fact than of law. Both statutes clearly 
contemplate that the underground workings shall be under the exclusive 
charge and supervision of a mine foreman, and when the mine foreman has 
the exclusive supervision of the inside workings, the owner is relieved from 
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responsibility for anythlng that may occur in the mines. In otlier words, the 
mine foreman witli a certiflcate of competency from tlie eominonwealth, and 
a knowledge of the statutory dutles imposed upon lilm, Is answerable for tlie 
safe conduct of the mining opérations. He should be, and in contemplation 
of law is, the absolute master of the interior workings of the mine over which 
he lias charge as mine foreman. The character of his duties as mine fore- 
man is not necessarily ehanged because he may hlre or discharge men work- 
ing under him, or suggest where and in what capacity the men shall work, 
or how the entries shall be driven, or the mines be developed. He may do 
ail of thèse things and still be acting in his capacity as mine foreman. In- 
deed, if he is a compétent mine foreman, which the law présumes him to be, 
he is better qualifled to do ail of thèse things than any one else. The test 
is not the particular acts he may do in connection with the underground 
workings, but whether he has the charge, control, and supervision of thèse 
workings to the exclusion of any other authority. When he has this exclu- 
sive supervision, no one can dispute his authority as mine foreman, and 
even the owner cannot interfère with the performance of his duties. It is 
the duty of the mine foreman to see that ail the statutory requirements In- 
tended to safeguard the health and lives of the men are properly enforced. 
What the law contemplâtes is not always done, and for this reason confusion 
sometimes arises on account of divided authority. It sometlmes happens that 
the mineowner does not commit the exclusive charge of the interior workings 
to the mine foreman, but acting through his superlntendent undertakes to 
exercise authority over certain parts of the interior workings wlthout réf- 
érence to the duties of the mine foreman. When this is done the owner may 
be held liable for the négligent acts of his superlntendent or those acting 
under his direct authority. Again, mineowners in some instances, presuma- 
bly to avoid expense, make use of the same person in the dual capacity of 
superlntendent and mine foreman. This results in a divided responsibility 
and may afCect the question of liabillty in négligence cases. It has already 
led to an exception to the gênerai rule pointed eut by this court in Wolcutt 
V. Coal & Coke Co., supra. It is always safer and wiser for ail concerned 
to follow the statutory rule which requires the underground workings to be 
in charge of the mine foreman." 

And in D'Jorko v. Mining Co., 231 Pa. 164, 80 Atl. 77, the court 
says: 

"The act of May 15, 189.3 (P. L. 52, 61), takes the management of mining 
opérations in bitumlnons coal mines out of the control of the owner and 
places it in the charge and control of a certifled mine foreman, with whom 
the owner or his superlntendent may not interfère. The employnient of a 
mine foreman is made compulsory, and his control of the underground work- 
ings of the mine is as full and absolute as that glveu to the foreman in 
anthracite mines by the act of June 2, ISOl (P. L. 17(!), and nothing is left 
to the judgment and control of the owner"— citing ca.ses. 

The latest décision on this subject is Rafïerty v. Mining Co., 234 
Pa. 66, 82 Atl. 1089, where the court refers to the foregoing Hne of 
cases, and says : 

"Thèse cases allke hold that for any failure of the mine foreman to dis- 
charge the duties imposed by the mining act of May 15, 1893 (P. L. 52), the 
mineowner cannot be held liable, inasmuch as the state makes the mine fore- 
man its représentative, and vests in him the détermination of ail questions 
relating to the securlty of the mines, with power to compel compliance with 
his directions." 

The underlying principle in thèse cases is that an employer cannot 
be held responsible for the négligence of a person whom he cannot 
control, and to whom he is subordinated in ail matters of judgment 
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and direction in the management of his own property. Of course, a 
fédéral court is bound to .interpret the statute of a state if the rights 
of suitors require it, but its duty is equally clear to act with caution 
when the highest court of the state has not yet spoken. In the présent 
controversy, however, vve feel reasonably confident that the décisions 
referred to justify us in holding that the défendant company was not 
liable. It was bound to furnish in the first instance a machine in good 
order, and this was done. Thereafter the motor took its place as a 
factor in the interior opération of the mine, and came thereby as much 
under the control of the mine foreman as the rails upOn which it ran, 
or the traveling-ways along which it was to proceed. The foreman 
was provided wlth a fully equipped repair shop within easy reach in- 
side the mine, and compétent repairmen were under his control whose 
duty it was to set right such defects as might appear. As he was a 
certified foreman in charge of the interior opération of the mine, and 
as thèse repairs were a necessary part of the opération and had been 
put under his charge, it is difficult to see upon what ground the owner's 
liability can be properly rested, consistent with the Pennsylvania dé- 
cisions. If the owner (or his superintendent) is bound to repair under 
such conditions, then he must hâve the right to inspect and to inter- 
fère with the foreman's custody and use, and such a situation would 
probably furnish soon another example of the undesirableness of divid- 
ed control. Neither had the company taken this matter out of the fore- 
man's hands — which would présent a différent question. On the con- 
trary, the duty of repair had been left in his charge, and he had been 
provided with ail that was needed to keep the machinery in order — ■ 
a shop, tools, material, and workmen — so that we see nothing to bring 
the situation now before us within any of the exceptions referred to 
in the Pennsylvania décisions. 

It only remains to say that the Pennsylvania act of 1907 (P. L. 523), 
relating to employers' liabiHty. does not apply in this controversy. In 
Toward v. Coal Co., 229 Pa. 553, 79 Atl. 129, the question was not 
presented ; the court saying : 

"ïlie négligence of a mine foreman is not involved in tins action, and the 
case referred to lias no aiJiJlicatlon. It wlll be tlme enough to décide whetlier 
the act of 1907 is applicable to the ueglect of a mine foreman when such a 
case arises." 

P)Ut in D'Jorko v. Mining Co., supra, the question did arise and was 
decided : 

"The employer's liability act of June 10, 1907 (P. L. 52.3), does not effect 
a change in the law as before annonnced. If the words 'foreman or any other 
person in charge or control of the works' for whbse négligence the employer 
is made liable, and who in any action for death or injury is inade the agent 
of the employer, apply to a représentative of the state, certlfled by it to be 
compétent, employed by its direction and placed in charge of the works to 
carry out its instructions, the act would be unconstitutional. In view of the 
décisions upon the subject before the passage of the act, It should be assumed 
that it was not the législative intent to iuclude a class for whose négligence 
tins court had held au employer caimot be made liable. The act should 
theref'ore be so construed as to llniit its application to persons over whom 
an emr)loyer has control and who in fact represent hiui. This is as far as 
législation can go." 
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And this ruling was reaffirmed in Rafferty v. Mining Co., supra. 

In conclusion we désire to repeat that we hâve simply followed 

' what we understand to be the construction placed upon thèse statutes 

by the Suprême Court of the state, as of course we are bound to do. 

In our opinion, the binding, instructions asked for by the company 
should hâve been given. Accordingly, the judgment is reversed, with 
instructions to enter judgment in favor of the défendant notwith- 
standing the verdict. 

NoTg. — Since the foregoing opinion was prepared, two additional 
décisions on this subject hâve been rendered by the appellate courts 
of Pennsylvania. The first is Mingak v. Coal Co., 51 Pa. Super. Ct. 
584, and the second is Bogdanovicz v. Coal Co., 87 Atl. 295, a case in the 
Suprême Court not yet officially reported. In Mingak v. Coal Co., the 
owner was held liable for a miner's injuries, but on the express ground 
that the foreman had been relieved of his duty of supervising certain 
work and had become the mère représentative of the mineowner. And 
in the second case the plaintifî (who was an inexperienced youth) was 
allowed to recover because he had not been instructed concerning the 
danger of certain duties that he was called upon to perform; the 
ground of the décision being that the duty to instruct is still the duty 
of the owner and has not been committed to the mine foreman. 



EVANS V. VICTOR, U. S. Marslial, et ai 

(Circuit Court of Appeals, Eiglith Circuit. April 17, 1913.); 

No. 3,863. 

(Syllahus by the Court.) 

L INDIANS (§ 32*) "INDIAN Countey" — Cbiterion. 

The crlterion to détermine what Is "Indian country" Is that ail the 
country which was declared to be Indian country by the Act of Juue 30, 
1834, c. 161, 4 Stat. 729, remains Indian country as long as the Indians re- 
tain their original title, and in the absence of a différent provision by 
treaty or by act of Congress ceases to be Indian country whenever that 
title Is extinguished. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §| 4, 52, 53, 57, 
58; Dec. Dig. § 32.» 

For other définitions, see Words and Phrases, vol. 4, pp. 3545-3549.] 
2. Indians (§ 32*) — Indian Countby — Lands in Cities in Oklahoma — In- 

TOXICATING LiQUORS — AUTHOKITY OF OrriCEBS TO SKABCH. 

The lands within the original corporate limits of the city of Muskogee, 
and of other cities in the state of Oklahoma, the original Indian title 
to which has been extinguished and the unrestricted title to whlch has 
been vested in purehasers and their grantees under the Act of June 28, 
1898, c. 517, § 14, 30 Stat 499, and the Act of Mareh 1, 1901, c. 676, §S 
10, 24, 31 Stat. 864, 868, are not Indian country. 

No spécial officer of the Indian service, no Indian superlntendent, 
agent or subagent, or his deputy, has authority, without a search war- 
rant or other process, to search such lands, or the stores, houses, or 
other iniprovements thereon, owned or occupied by citizens of the United 

*For ottier cases see sam* toplc & { nvmbsb in Dec. t Am. Dlgi. 1907 to date, & Rep'r Indexa» 
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States, for Intoxicating liquors, under sections 2139 and 2140, Eevised 
Statutes, or any other act of Congress. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. §§ 4, 52, 53, 57, 58 ; 
Dec. Dig. § 32.*] 

3. Courts (§ 89*)— Opinions — Not Authobitative Beyond Questions De- 

CIDED. 

An opinion in a particular case, founded on spécial circumstances, is 
not applicable to cases under circumstances essentially différent. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 311, 312; Dec. 
Dig. § 89.*] 

4. Injunction (§ 48*) — Unauthokized Search and Thbeat to Repeat War- 

rants. 

A trespass, consisting of an unlawful search of the plaintifC's preni- 
Ises and the threat, under a clalm of right, to repeat it at will, présents 
a compelllug equity which gives jurisdiction to issue an injunction to 
prevent its répétition. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. § 101; Dec. 
Dig. § 48.*] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma; Ralph E. Campbell, Judge. 

Bill by W. E. Evans against S. G. Victor, United States Marshal, 
for the Eastern District of Oklahoma, and Henry A. Larsen, Spécial 
Officer of the Indian Service. Judgment (199 Fed. 504) for défend- 
ants, and complainant appeals. Reversed and remanded. 

J. C. Denton, of Muskogee, 0kl. (W. S. Cochran, of Muskogee, 
0kl., on the brief), for appellant. 

William J. Gregg, U. S. Atty., of Muskogee, 0kl., for appellees. 

Before SANBORN, Circuit Judge, and WILUIAM H. MUNGER 
and JACOB TRIEBER, District Judges. 

SANBORN, Circuit Judge. Are the lands within the original cor- 
porate limits of the city of Muskogee and of other cities in the state 
of Oklahoma, the original Indian title to which lias been extinguished 
and the unrestricted title to which has been vested in purchasers and 
their grantees under the Act of June 28, 1898, c. 517, 30 Stat. 495, and 
the Act of March 1, 1901, c. 676, 31 Stat. 864, 868, §§ 10 and 24, still 
Indian country, so that a spécial officer of the Interior Department, or 
an Indian agent, or the United States marshal, or the deputy of either 
of them, has authority to enter upon and search them, and the build- 
ings and improvements upon them, without warrant or process, under 
sections 2139 and 2140, Revised Statutes, or any other act of Con- 
gress? This is the question which this case présents, and it is raised 
in this way : The plaintiiï, W. E. Evans, exhibited his bill in equity 
in the court below against S. G. Victor, the United States marshal, and 
Henry A. Larsen, the chief spécial officer of the Indian service, to sup- 
press the sale of intoxicating liquors among the Indian tribes, in which 
he alleged that the marshal by one Hubbard, his deputy, and Larsen, 
without any search warrant or other process, unlawfully entered and 
searched for intoxicating liquor the Fountain Drug Store, of which 

•For other cases see same topic & % numbeb in Ilec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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he was and is the owner and proprietor ; that this drug store was and 
is located on land within the original corporate limits of the city of 
Muskogee to which the Indian title had long prior thereto been extin- 
guished ; that the unrestricted title to this land had long bef ore the 
search passed to and vested in purchasers thereof and their grantees 
under the Act of June 28, 1898, c. 517, 30 Stat. 495, § 14, and the Act 
of March 1, 1901, c. 676, 31 Stat. 861; that the défendants threaten 
to make further forcible searches of the plaintifï's drug store, and 
of his person, houses, papers, and efïects, solely by virtue of their of- 
fices ; that their search disturbed and demoralized his business and ex- 
posed him to shame, contempt, ridicule, and unjust suspicion, to his 
damage in the sum of $3,100; that if the défendants are permitted 
to carry out their threat and to repeat the search at will his business 
will be destroyed, he will continue to be exposed to suspicion, shame, 
and ridicule, and will sufïer irréparable injury; that he is a citizen of 
the State of Oklahoma and résides in the city of Muskogee ; and that 
the acts of the défendants infringe upon his personal and property 
rights in violation of the fourth and fifth amendments to the Consti- 
tution of the United States, and he prayed for a permanent and moved 
for a temporary injunction against the threatened searches. In re- 
sponse to the motion for the injunction the United States attorney filed 
a statement on behalf of the défendants to the effect, so far as it is now 
material, that Larsen was the chief spécial officer of the United States 
Indian service appointed by the Secretary of the Interior to suppress 
the sale of intoxicating liquors among the Indian tribes; that Hub- 
bard was his deputy and the deputy marshal ; that if Hubbard made 
the search alleged he did it under the gênerai direction of Larsen to 
enter and search any premises in the Indian country where he had 
reasonable ground to believe intoxicating liquors were unlawfully 
stored or kept ; that the plaintifif's drug store in the city of Muskogee 
is situated in the Indian country ; and that Larsen and his deputy had 
lawful authority to search it by virtue of sections 2139 and 2140, Re- 
vised Statutes, the Act of March 1, 1907, c. 2285, 34 Stat. 1017 (U. S. 
Comp. St. Supp. 1911, p. 1036), and the Act of March 1, 1895, c. 145, 
28 Stat. 697. Upon the bill and this statement of the United States 
attorney the court below heard and denied the motion for the tempo- 
rary injunction, on the ground that the complainant's drug store was 
situated in the Indian country, and the plaintif! appealed. 

Sections 2139 and 2140 of the Revised Statutes are modified rem- 
uants of section 20 of the Act of June 30, 1834, c. 161, 4 Stat. 732. 
The first part of that section declared that if any person should sell 
or dispose of spirituous liquor or wine to an Indian in the Indian coun- 
try, or if any person should introduce, or attempt to introduce, such 
liquor or wine into the Indian country, except supplies for the army, 
he should forfeit and pay a fine. The second part of the section pro- 
vided that if any superintendent of Indian affairs, Indian agent or sub- 
agent, or commanding officer of a military post, had reason to suspect 
that any white person or Indian was about to introduce, or had intro- 
duced, any spirituous liquor or wine into the Indian country, it should 
be lawful for him to cause the boats, stores, packages, and places of 
deposit of such person to be searched, the liquor or wine to be seized. 
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proceeded against by libel, and any ardent spirits or wine found in tbe 
Indian country to be destroyed. The first part of this section, vvith 
changes hère immaterial, bas descended into section 2139, and the 
second part into section 2140, of the Revised Statutes. Section 2139 
prohibits the introduction of ardent spirits into the Indian country. 
Section 2140 authorizes a superintendent of Indian affairs, Indian 
agent or subagent, to cause the boats, stores, wagons, sleds, and places 
of deposit of any person who he suspects or is informed bas intro- 
duced, or is about to introduce, spirituous liquor or wine into the Indian 
country to be searched, and the spirits, if found, to be libeled or de- 
stroyed. It is conceded by counsel for the défendants, and is settled 
by repeated décisions of the Suprême Court, that the power of the offi- 
cers of the Interior Department, and of the oiilicers of the army, to 
cause such searches and seizures is limited by the terms and the true 
construction of section 20 of the act of 1834, and of sections 2139 and 
2140 of the Revised Statutes, to searches and seizures in the Indian 
country, and that they are without authority to cause such searches 
and seizures outside the Indian country. Bâtes v. Clark, 95 U. S. 204, 
209, 24 L. Ed. 471 ; Clairmont v. United States, 225 U. S. 551, 556, 
560, 32 Sup. Ct. 787, 56 L. Ed. 1201. 

The Act of March 1, 1907, c. 2285, 34 Stat. 1017, and the Act of 
March 1, 1895, c. 145, 28 Stat. 697, which the défendants cite in justifi- 
cation of their acts, contain nothing which either expressly or by rea- 
sonable implication extends the power of thèse officers to make search- 
es and seizures, without warrant or process, to places outside the In- 
dian country. The act of 1907 merely confers upon the spécial agent 
of the Indian bureau for the suppression of the liquor traffic aniong 
InHians and in the Indian country, and bis deputies, the same author- 
ity which is conferred by section 2140 on the Indian superintendents, 
the Indian agents, subagents, and the commanding ofhcers of military 
posts, but no greater or more extended authority. The Act of March 
1, 1895, c. 145, 28 Stat. 697, simply provided that any person who 
sbould carry any intoxicating drinks into the Indian Territory, or 
cause such drinks to be so carried, or should in that territory manu- 
facture, sell, or furnish to any one any intoxicating drinks, should be 
subject to fine and imprisonment (section 8), and that none of the laws 
in force in that territory that were not in conflict with that act were 
repealed, or in any manner afiEected thereby (section 13). As section 
2140 was then in force in the Indian Territory, as there was no treat- 
ment or mention of it, or of its subject, the power to search or seize, 
and as there was nothing in that section, or in the limitation of the 
power of the officers therein named to the Indian country, which was 
in- conflict with any of the provisions of the act of 1895, that section 
and the limitation of the power of the officers therein mentioned to 
the Indian country was not "in any manner affected" by that act, and 
the resuit is that the défendants had no authority to make the search 
which they made and those they threaten to make, unless the land in 
the city of Muskogee on which the plaintiiï's drug store was located 
was in the Indian country. 

[1] What, then, is the Indian country? Congress, by the x\ct of 
1834, c. 161, 4 Stat. 729, declared that; 
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■ "AU that part of the United States west of the Mississippi, and not witliin 
tlie States of Missouri and Louisiana, or tlie terrltory of Arkansas, and, 
also, that part of the United States east of the Mississippi river, and not 
withln any state, to which the Indlan tltle shall not hâve been extlugulshed, 
for the purposes of thls aet be taken and deemed to be the Indlan country." 

And it has been settled by repeated and uniform décisions of the 
Suprême Court, from Bâtes v. Clark, 95 U. S. 204, 208, 24 L. Ed. 
471, wherein the rule was first clearly announced in 1877, to Clairmont 
V. United States, 225 U. S. 551, 558, 32 Sup. Ct. 787, 56 L. Ed. 1201, 
wherein it was reaffirmed in 1912, and it is conceded by counsel for 
the défendants that the criterion by which to détermine whether a 
specified tract of land or location is in the Indian country, is that ail 
the country described by the act of 1834 as Indian country remains 
Indian country as long as the Indians retain their original title, and, 
in the absence of a différent provision by treaty, or by act of Congress, 
ceases to be Indian country whenever that title is extinguished. Dick 
V. United States, 208 U. S. 340, 359, 28 Sup. Ct. 399, 52 E. Ed. 520. 
The législation and adjudications and their history, from which this 
criterion has been deduced, are recited in the opinions in the cases 
which have just been cited, and it would be a futile task to repeat them 
hère. 

Was the Indian title to the lands upon which the plaintifï's drug 
store stood and to the store upon it extinguished before the challenged 
search? The plaintiff allèges in his bill, the défendants do not deny 
in their statement, and their counsel concèdes in his brief, that it was. 
How, then, may he escape the logical conclusion that the premises 
searched had ceased to be Indian country? 

He argues that the land on which the drug store was situated is 
still Indian country, because there was a provision in the Creek Agree- 
ment (Act of March 1, 1901, 31 Stat. 861, 872, § 43) that: 

"ïhe United States agrées to niaintain strict laws in said nation against 
the introduction, sale, barter, or glving away of liquors or intoxlcants of 
any klud." 

But the question hère is not whether strict laws against the introduc- 
tion into or the sale of liquors in the Creek Nation were to be or were 
maintained, but whether or not, by treaty or by act of Congress, the 
land on which this drug store was located, which tested by the criterion 
fixed by the Suprême Court was not Indian country, was made Indian 
country. The stipulation cited did not do so, or purport to do so, did 
not treat or mention the subject, and in any event it was nothing but 
a promise. It enacted nothing. Counsel maintains that this land is 
Indian country, because Congress has continued in force the tribal 
organization and government of the Creek Nation and maintained an 
Indian agent for the conduct of the business of that tribe, because 
many members of the tribe remain under the gênerai guardianship of 
the government, and the latter holds $3,000,000 in trust for that tribe. 
But it would be flying in the face of a long line of uniform décisions 
of the Suprême Court to make thèse facts the criterion of Indian 
country and to hold this land to be Indian country which by the 
criterion established by the Suprême Court, the extinction of the orig- 
inal Indian title, is not Indian country, and this court déclines so to do. 
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Counsel contends that this land should be held to be Indian coun- 
try, and the owners and occupants of it to be subject to searches and 
seizures, without warrant or process, on account of the décisions and 
opinions in United States Express Co. v. Friedman, 191 Fed. 673, 112 
C. C. A. 219; Ex parte Webb, 225 U. S. 663, 32 Sup. Ct. 769, 56 L. 
Ed. 1248; Mosier v. United States, 198 Fed. 54, 117 C. C. A. 162; 
United States v. Holliday, 3 Wall. 407, 18 L. Ed. 182; United States 
V. Forty-Three Gallons of Whisky, 93 U. S. 188, 23 L. Ed. 846; Dick 
V. United States, 208 U. S. 340, 352, 353, 28 Sup. Ct. 399, 52 h. Ed. 
520. Before entering upon a review of thèse décisions, it may be well 
to call to mind a few salient facts which ought not to be disregarded, 
and the exact question at issue. 

[2] The Act of June 28, 1898, c. 517, 30 Stat. 495, § 14, and the 
Creek Agreement (Act of March 1, 1901, 31 Stat. 861, 866, 867) §§ 
11, 12, 13, 14, and 23, authorized the platting, appraisal, and sale of 
this land, and of ail other land within the original corporate limits of 
the city of Muskogee and the conveyance of the title of the Creek 
Tribe, and of the United States thereto, to the respective purchasers 
thereof under thèse acts, free from every restriction, by deeds ex- 
ecuted by the Principal Chief of the Creek Nation and approved by 
the Secretary of the Interior. The lands were platted, the lots were 
thus sold and so conveyed to the purchasers under thèse acts, a décade 
ago. Thereby the Indian title to them was extinguished, and under the 
rule that had then been established for more than 20 years they ceased 
to be Indian country, and their owners and occupants became exempt 
from searches and seizures under sections 2139 and 2140. In reliance 
upon thèse facts and this state of the law the purchasers bought thèse 
lands ; they and their grantees hâve built upon them business blocks, 
stores, warehouses, résidences, and public buildings, and hâve become 
a prospérons mercantile community of more than 25,000 inhabitants, 
of whom not 5 per cent, are Indians. 

Now the question in this case is not whether the United States had 
or bas the power to prohibit the introduction into or the sale upon 
thèse lands, or in the Indian Territory, or in Oklahoma or elsewhere, 
of intoxicating liquors ; nor is it whether or not the United States 
bas donc so. It is not whether or not the United States had the power 
to continue thèse lands Indian country, or now bas the power to make 
them such, and no discussion of thèse questions will be indulged in 
until it clearly appears that by treaty or act of Congress an attempt 
bas been made so to do. The question now at issue is very narrow. 
It is simply: Has the United States, by treaty or by act of Congress, 
abrogated the established criterion of Indian country, or so modified 
it that thèse lands bave continued or bave again been made Indian 
country, and their owners and occupants subject to searches and seiz- 
ures without warrant or process? They are citizens of the United 
States, and the fourth amendment to the Constitution reads: 

"The right of the people to be secure In their persons, houses, papers, 
and effects, agalnst unreasonable searches and seizures, shall not be violated, 
and no warrants shall issue, but upon probable cause, supported by oath or 
affirmation, and particularly describing the place to be searched, anU the 
persons or things to be seized." 
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Nothing less than a treaty or an act of Congress, whîch by express 
provision or plain implication has made the lands in this city of Musk- 
ogee Indian country, ought to be held to withdraw its citizens from 
the guaranty of this amendaient. 

[3] Counsel for the défendants claims that the judgment of this 
court in United States Express Co. v. Friedman, 191 Fed. 673, 112 
C. C. A. 219, has conclusively answered the question before us. Let 
us see. That was an action for a writ of mandamus to compel the 
express company to transfer intoxicating liquors out of the state of 
Arkansas into that part of the state of Oklahoma which was formerly 
the Indian Territory, and this court held (1) that section 2139, Revised 
Statutes, was not rendered inapplicable to that territory by the forma- 
tion of the Constitution and the admission of Oklahoma as a state 
(191 Fed. 679, 112 C. C. A. 219); (2) that an Indian allotment 
in that territory, while the title is held in trust by the government, 
is still Indian country by virtue of the provisions of the Act of Janu- 
ary 30, 1897, 29 Stat. 506, c. 109 (191 Fed. 680, 112 C. C. A. 219); 
and (3) that the express company was not required to carry, but was 
prohibited from transporting, intoxicating liquors from other states 
into the part of the state of Oklahoma, which was formerly Indian 
Territory. At the time that décision was rendered, there were in that 
part of Oklahoma at least three classes of lands : (a) Lands to which 
the original Indian title had been extinguished by sales and convey- 
ances of unrestricted titles to the purchasers ; (b) lands to which the 
original Indian title had been extinguished by their allotment to mem- 
bers of the tribes in severalty, and the title to which was held in trust 
for the allottees by the United States ; and (c) lands to which the In- 
dian title had not been extinguished. There were therefore at that 
time lands that were Indian country in the part of Oklahoma which 
had formerly been the Indian Territory, and the question whether or 
not the lands there situated to which the Indian title had been extin- 
guished by sales, and the title to which was. not held in trust by the 
government, were Indian country was immaterial to the décision of 
the question in that case, because the introduction of liquor from an- 
other state into that part of Oklahoma was expressly prohibited by 
acts of Congress, whether the lands upon which it was introduced 
were or were not Indian country. Act of March 1, 1895, c. 145, 28 Stat. 
693 ; Act of January 30, 1897, c. 109, 29 Stat. 506 ; Ex parte Webb, 
225 U. S. 663, 681, 691, 32 Sup. Ct. 769, 56 L. Ed. 1248. Not only 
was that question immaterial in the Friedman Case, but it was neither 
mentioned, discussed, nor decided therein. Hence, whatever was said 
in the opinion in that case falls under the rules announced by Chief 
Justice Marshall that : 

"An opinion in a particular case, founded on Its spécial circumstances, Is 
not applicable to cases under circumstances essentially différent," Brooks 
V. Marbury, 24 V. S. (11 Wlieat.) 78, 90 (6 L. Ed. 423), and "General ex- 
pressions, in every opinion, are to be taken in connection with the case in 
which those expressions are used. If they go beyond the case, they may 
be respected, but ought not to control tlîe judgment In a subséquent suit, 
when the very point is presented for décision." Cohens v. Virginia, 6 Wheat. 
264, 393. 5 L. Ed. 257; King v. Pomeroy, 121 Fed. 287, 294, 58 0. C. A, 
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209, 216 ; Ti'aer v. Fowler, 144 Fed. SIC, 817, 75 C. C. A. 540, 547 ; Mason City 
& Ft Dodge Ky. Go.v. AVolf, 148 Fed. 'J61, 968, 78 C. C. A. 589, 596. 

But while there is no décision in the Friedman Case of the question 
whether or not lands formerly in the Indian country, to which the un- 
restricted title has vested in the grantees under authorized sales, are 
Indian country, yet the Act of 1897, 29 Stat. 506, cited in the opinion 
in that case, and the opinion itself, are very persuasive that they are 
not. The gênerai rule was that lands to which the original Indian 
title was extinguished ceased to be Indian country. When the act of 
1897 was passed, sales of lands in the Indian country and the convey- 
ance to white purchasers of unrestricted titles to them and allotments 
of other lands in the Indian country to the members of the tribes in 
severalty were contemplated and progressing. Such sales and such 
allotments alike extinguished the original title. The Congress provdded 
in the act of 1897, and the court held in the Friedman Case, that In- 
dian country should "include any Indian allotment while the title to 
the same shall be held in trust by the government," but the Congress 
did not provide, nor did the court hold, that Indian country should 
include lands to which the Indian title had been or should be extin- 
guished by sales and the vesting of the unrestricted title in the pur- 
chasers and their grantees. The express inclusion of the former is 
the exclusion of the latter under a familiar rule, and the natural and 
rational déduction f rom the act and the décision is that the latter lands 
are not Indian country. 

In Ex parte Webb, 225 U. S. 663, 681, 691, 32 Sup. Ct. 769, 56 L. 
Ed. 1248, Webb was indicted and convicted of introducing intoxicat- 
ing liquprs into the Indian country, and he made an application to the 
Suprême Court for a writ of habeas corpus. The parties admitted 
that the liquors were shipped by the petitioner from Joplin, Mo., to 
and received by Webb within the city of Vinita, in Oklahoma, and that 
the place where the liquor was received was a part of the original 
town of Vinita, in the Indian Territory. As the case arose on a péti- 
tion for a writ of habeas corpus, the only question before the Su- 
prême Court, and the only question which it considered or decided, 
was the jurisdiction of the court below; and it held that that court 
had jurisdiction, because the shipment of the liquor from one state 
into another was in violation of that part of the Act of March 1, 1895, 
28 Stat. 693, which, under the commerce clause of the Constitution, 
prohibited the introduction of intoxicating liquors from another state 
into that part of the state of Oklahoma which was formerly the In- 
dian Territory. 225 U. S. 681. 691, 32 Sup. Ct. 769, 56 L. Ed. 1248. 
That court expresslv decided that it was unnecessary for it to décide 
(225 U. S. 676, 32 Sup. Ct. 769, 56 L. Ed. 1248), and it neither con- 
sidered nor decided, whether or not the place where the liquor was 
received was Indian country, so that the décision and opinion in that 
case fall under the same rules that govern the opinion and décision 
in the Friedman Case, and arenieither décisive nor persuasive upon the 
question at issue. 

In Mosier v. United States, 198 Fed. 54, 117 C. C. A. 162, this court 
sustained the conviction of the défendant of the offense of selling liq- 
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uor to an Indian who was "a ward of the government under charge 
of an Indian superintendent or agent," in violation of the prohibition 
of such sales to such an Indian, found in the Act of January 30, 
1907, 29 Stat. 506; but there is nothing in the décision or opinion 
of that case concerning the lirnits of the Indian country. 

In United States v. Holliday and United States v. Haas, 3 Wall. 
407, 416, 18 L. Ed. 182, the défendants were indicted for selling in- 
toxicating liquor to Indians in charge of Indian agents appointed by 
the United States, in violation of the Act of February 13, 1862, c. 24, 
12 Stat. 339, which declared that if any person shall sell any spiritu- 
ous liquor "to any Indian under the charge of any Indian superin- 
tendent or Indian agent appointed by the United States," he shall, "on 
conviction thereof," be fined and imprisoned, and it was conceded 
that the liquor was sold outside the Indian country. The court sus- 
tained the conviction, on the ground that the denunciation of the stat- 
ute was not limited to sales in the Indian country, but by its express 
ternis extended to sales to Indians in charge of an Indian agent, 
whether within or without that country. No phase of the question 
what was or is Indian country arose, was discussed, or determined 
therein. 

The case of United States v. Forty-Three Gallons of Whisky, 93 
U. S. 188, 193, 197, 198 (23 L. Ed. 846), was founded on a libel of in- 
formation, which charged that the whisky was introduced into ter- 
ritory ceded to the United States by the treaty with the Red Lake and 
Pembina bands of Chippewa Indians, concluded October 6, 1863, and 
proclaimed May 5, 1864. Article 7 of that treaty read in this way : 

"The laws of the United States now in force, or that may hereafter be 
enacted, prohibitlng the introduction and sale of spirituous liquors in the 
Indian country, shall be in full force and efCect tliroughout the country here- 
liy ceded, untll otherwlse direeted bv Congress or the Président of the 
United States." Oct. 2, 1863, 13 Stat. 607. 

The court held that by virtue of this article of the treaty the prohibi- 
tion of the introduction of liquor into the Indian country and the pro- 
visions authorizing the search for and the seizure of it in the Indian 
country, found in section 20 of the act of 1834, as amended by Act 
March 15, 1864, c. 33, 13 Stat. 29, had been extended over and made 
applicable to the ceded territory. 93 U. S. 193, 197, 198, 23 L. Ed. 
846. But the décision and opinion bave no relevancy hère, because no 
treaty or act of Congress has been discovered which provides that 
the laws in force in the Indian country within what was the Indian 
Territory shall be extended over and in force on the lands outside 
the Indian country, the original Indian title to which has been extin- 
guished and the unrestricted title to which has been vested in grantees 
of the Indian nations by authorized sales and conveyances. 

The case of Dick v. United States, 208 U. S. 340, 351, 352, 353, 
28 Sup. Ct. 399, 52 L. Ed. 520, is of the same nature. In that case 
Dick was indicted for introducing liquor into the village of Culdesac, 
which was located on the land which had been ceded to the United 
States by an agreement with the Nez Perces Tribe of Indians, set 
forth in the Act of August 15, 1894, c. 290, 28 Stat. 286, 326, 327, 
204 F.— 24 



370 204 FEDERAL REPORTER 

and the original Indian title to which had been extinguished. Ar- 
ticle 9 of that agreement provided : 

"It is further agreed that the ïands by this agreement ceded, those re- 
tained, and those allotted to the sald Nez Perces Indians shall be subject for 
a period of twenty-five years to ail the laws of the United States prohibiting 
the introduction of intoxicants into Indian country." 

The court held that by virtue of that stipulation "the lands ceded 
by the Nez Perces Indians and those retained, as well as those al- 
lotted to the Indians (which embraced ail the lands in the original 
réservation), were subject, for the limited period of 25 years, to ail 
fédéral laws prohibiting the introduction of intoxicants into Indian 
country," and on that ground it sustained the conviction. But it 
also declared that, in the absence of that or some équivalent treaty 
or act of Congress, the extinguishment of the original Indian title 
would hâve taken the land out of the Indian country, and would hâve 
exempted it from the provisions of sections 2139 and 2140, Revised 
Statutes. 

"If this case," said the court, "depended alone upon the fédéral llquor 
statute forbidding the introduction of intoxicating drinks into the Indian 
country, we should feel obllged to adjudge that the trial court erred in not 
dii-ecting a verdict for the défendant; for that statute, when enacted, did 
not intend by the words 'Indian country' to embrace any body of territory 
in which, at the tlme, the Indian title had been extinguished, and over which 
and over the inhabitants of which (as was the case of Ouldesac) the juris- 
diction of the state, for ail purposes of «overnnient, was full and complète. 
Bâtes V. Olark, 95 U. S. 204 [24 L. Ed. 471] ; Ex parte Orow Dog, 109 U. S. 
556, 561 [3 Sup. Ct. 396, 27 L. Ed. 1030]." 

The acts of Congress and authorities cited in justification of the 
search made and the searches threatened by the défendants hâve now 
been reviewed. The acts of Congress and treaties referred to in 
the opinions in the cases cited hâve been carefully examined and this 
is the state of this case: 

The défendants hâve no authority, under sections 2139 and 2140, 
to search premises outside the Indian country without warrant or 
process. Lands once Indian country remain such as long as the 
Indians retain their original title, and, in the absence of a différent 
provision by treaty, or by act of Congress, cease to be Indian coun- 
try whenever that title is extinguished. The original Indian title to 
the land on which the plaintiff's drug store stands had been extin- 
guished many years before the search made by the défendants. No 
provision of any treaty or act of Congress to the effect that the land 
on which this drug store stands, or the lands within the original 
corporate limits of the city of Muskogee, should not cease to be In- 
dian country on the extinguishment of the Indian title thereto, or 
to the effect that the provisions of section 2140, relative to searches 
for intoxicating liquor in the Indian country, should continue or be 
in force on thèse lands after the unrestricted title thereto had vested 
in purchasers and grantees under authorized sales and conveyances, 
has been cited, nor has a diligent search disclosed any. In 1897 (29 
Stat. 506) the Congress expressly declared that Indian country should 
include any Indian allotment while the title to the same should be 
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held by the government, but it did not provide that Indian country 
should include lands formerly within it to which the unrestricted tir 
tle had been vested in purchasers and their grantees by authorized 
sales and conveyances, and it thereby impliedly declared that it should 
not include them. In 1898 the Attorney General of the United States 
was of the opinion that the lands in town sites authorized by the acts 
of Congress which hâve been cited were not Indian country, and 
that the fédéral liquor laws relative to the introduction of liquor in- 
to the Indian country and the search for it therein were not longer 
applicable to such lands. 22 Opinions of the Attorneys General, 
232, 234. In Dick v. United States, 208 U. S. 353, 28 Sup. Ct. 399, 
52 L. Ed. 520, the Suprême Court, as we hâve already seen, declared 
that in such a case as this in hand those laws were inapplicable. And 
in Clairmont v. United States, 225 U. S. 551, 558, 559, 32 Sup. Ct. 
'787, 56 L. Ed. 1201, the last décision on the question which has been 
found, the Suprême Court decided that lands, the original Indian 
title to which had been extinguished without any provision of a treaty 
or act of Congress limiting the effect of that extinguishment, were 
not longer Indian country, were withdrawn from the effect of the 
fédéral liquor laws relative to the introduction of liquor into the 
Indian country, the search for and seizure thereof, and that one who 
brought liquor upon such lands could not be lawfully convicted of 
introducing it into the Indian country. And the unavoidable con- 
clusion is thât the drug store of the plaintiff and the lands within 
the original corporate limits of the city of Muskogee, the original 
Indian titles to which hâve been extinguished by authorized sales 
and conveyances, are not Indian country; that neither the chief spé- 
cial officer of the Indian service nor any Indian superintendent, or 
Indian agent or subagent, or any of his deputies, has any authority, 
without warrant or process, to search the stores, shops, résidences, or 
other public buildings thereon, owned or occupied by citizens of the 
United States, for intoxicating liquors, either under sections 2139 
and 2140 of the Revised Statutes, or under any other act of Congress ; 
and that the search and the threats charged in the bill in this suit 
were without justification. 

[4] Counsel for the défendants suggest that the bill fails to dis- 
close such irréparable ihjury to the plaintiff as will sustain the ju- 
risdiction of a court of equity to issue an injunction. But continuing 
trespasses upon real estate and threats to continue and repeat them 
invoke the jurisdiction of the chancellor, because the only remedy at 
law, constantly recurring actions for damages, are more vexations 
and expensive than effective, and they furnish no adéquate remedy 
(United States Freehold, Land & Emigration Co. v. Gallegos, 89 
Fed. 769, 773, 32 C. C. A. 470, 474; Miller & Lux v. Rickey [C. C] 
127 Fed. 573, 586; Stearns-Roger Mfg. Co. v. Brown, 114 Fed. 
939, 945, 52 C. C. A. 559, 565 ; The Salton Sea Cases, 172 Fed. 792, 
800, 97 C. C. A. 214, 222), and the search, the threat to repeat it 
at will, and the insistent claim of the right to do so, which the bill 
and the statement for the défendants présent, disclose a compelling 
equity which gives ample jurisdiction to the court below to grant the 
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injunction sought. Deere & Webber Co. v. Dowagiac Mfg. Co., 153 
Fed. 177, 181, 82 C. C. A. 351, 353, and cases there cited. 

The order denying the motion for the preliminary injunction is 
accordingly reversed, and the case is remanded to the court below 
for further proceedings not inconsistent with the views expressed in 
this opinion. 



LUMPKIN V. FOLEY. 

(Circuit Court of Appeals, Flfth Cireuit. April 14, 1913.) 

No. 2,435. 

1. Bankedptcy (§ 453*) — Appeal— Jubisoiction — Supkeme Coukt. 

Under the exijress provisions of Banla-. Act July 1, 1898, c. 541, § 25b, 
30 Stat. 553 (U. S. Oomp. St. 1901, p. 3432), an appeal lies to tlie Suprême 
Court of the United States from an order allowiiig or re.iectiug a claim 
against the estate of a bankrupt involvlng more tlian $2,000. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 914; Dec. 
Dig. § 453.*] 

2. Bankruptcy (§ 466*) — Appeal to Supueme Coukt — Exercise. 

Where, on appeal from au order rejecting a claim agaiust a baukrupt's 
estate as secured, the claimaut was entitled to a further appeal to the 
Suprême Court, which would necessitate the making of separate flndings 
of fact and conclusions of law as provided by General Bankruptcy Order 
No. 36 (89 Fed. xiv, 32 C. G. A. xxxvi), but there was no suggestion at 
the argument that either side intended to avait itself of the right to a 
further appeal, the court would détermine the same without making such 
findings, as though it was the court of tinal jurisdiction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 928 : Dec. 
Dig. § 466.* 

Appeal aud review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

3. Bankkuptcy (§ 467*) — Eefbkeb's Finding — Pbesumptions. 

ïhe presumption of the correctness of the finding of a référée in bank- 
ruptcy that a mortgage of ail the bankrupt's assets was given to liiuder, 
deliiy, and defraud creditors is materially streugthened by the concur- 
rence therein of the District Court. 

[Eu. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. § 467.*] 

4. Bankruptcy (§ 182*) — Fraudulent Conveyances — Purchaseb in Good 

Faitii — Mobtgage. 

Biuikr. Act July 1, ISOS, c. 541, § 67e, 30 Stat. 564, 565 (U. S. Comp. 
St. 1901, 13. 3449), déclares that ail conveyances, transfers, assignments, 
or incuiiibrauces given withiu four months prior to the filing of a bank- 
ruptcy pétition, with intent to liinder, delay, or defraud creditors, ex- 
cept as to purchasers in good failli for a présent fair considération, shall 
be void. Ileld that, wliere an insolvent corporation applied to claim- 
ant for a loan to be secured by a mortgage on ail its assets, the efCect 
of wliich would be to deprive creditors whose claims were not paid 
with the proceeds of the loan of the ability to enforce payment, and 
claimaut by making any investigation could hâve learned that the cor- 
poration was insolvent, he was not a bona flde purehaser within such 
section, and tlie mortgage was therefore void, though a présent con- 
sidération was paid therefor, and the proceeds applied to tlie paj'meut 
of the bankrupt's debts to local creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 255-258 ; 
Dec. Dig. § 182.*] 

*For otLer cases see same topic & J n0mbbr In Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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5. Frattd (§ 58*) — Peoof of Fbaud. 

That fraud is not to be presumed does not imply that it may not be 
proved by circumstauces as well as by direct évidence, as it iiiay arist; 
from facts aud circumstauces of imposition, and may be apparent from 
the intrinsic nature and subject of tlie bargain itself. 

[Ed. Note. — For other cases, see Fraud, Cent. Dig. §§ 55-59; Dec. Dig. 
§ 58.*] 

Pardee, Circuit Judge, dissentlng. 

Appeal from the District Court of the United States for the North- 
ern District of Georgia; Win. T. Newman, Judge. 

Claim of Frank G. Lumpkin against the bankrupt estate of the 
Walden Bros. Clothing Company. From an order (199 Fed. 315) sus- 
taining objections of Frank D. Foley, as trustée, to the claim as se- 
cured on the ground that the' mortgage securing the same had been 
made to hinder, delay, and defraud creditors of the bankrupt, claim- 
ant appeals. Affirmed. 

Alex C. King, of Atlanta, Ga. (Henry R. Goetchius and T. Leslie 
Bowden, both of Columbus, Ga., and King, Spalding & Underwood, 
of Atlanta, Ga.. on the brief), for appellant. 

Slade & Swift, Love & Fort, and R. E. Dismukes, ail of Columbus, 
Ga., for appellee. 

Before PARDEE and SHELBY, Circuit Judges, and SHEPPARD, 
District Judge. 

SHEPPARD, District Judge. [ 1 ] This is an appeal in bankruptcy 
brought hère under section 25b of the Bankruptcy Act of 1898 (Act 
July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]) 
from the District Court of the Northern District of Georgia; and, 
as the controversy arose from a judgment allowing or rejecting a debt 
or claim involving more than $2,000, an appeal lies to the Suprême 
Court of the United States from the décision of this court. 

[2] There has been no intimation of any purpose by counsel on ei- 
ther side to avail themselves of the right to appeal from the décision 
of this court which would render necessary separate findings of fact 
and conclusions o^ law thereon, as contemplated in General Order No. 
36 (89 Fed. xiv, 32 C. C. A. xxxvi). In the absence of such sugges- 
tion, which appears should hâve been made at the argument (Knapp v. 
Milwaukee Trust Co., 162 Fed. 675, 89 C. C. A. 467), we proceed to 
consider and détermine the questions raised by assignments on the 
record. An involuntary pétition in bankruptcy was filed by creditors, 
statutory in number and amount of claims, against the Walden Bros. 
Clothing Company, a corporation of Georgia, and among other acts of 
bankruptcy charged substantially that : 

"The said Company wliile Insolvent did on the lôth day of January, 1912, 
assigu and transfer Its entire assets of every kind and eharacter to Frank 
G. Lumpkin of Columbus, Ga.. or other persons unknown to petltioners wlth 
Intent to hinder, delay, and defraud its creditors." 

On January 31, 1912, the bankrupt filed its answer, denying in- 
solvency, and denying specifically the acts of bankruptcy charged, but, 

*For other cases see same topic & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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further answering, admitted that it did on the 15th day of January 
mortgage its stock of merchandise to Frank G. Lumpkin in the sum 
of $9,250, and that the money thus derived went to pay the National 
Bank of Columbus and other creditors, and "to be used in its busi- 
ness" ; further admitting that it transf erred its accounts to said Lump- 
kin as an "additional security" to him for money advanced, but with- 
out intent to hinder, delay, or defraud its said creditors. The answer 
further states that George F. Walden, président of said corporation, 
the only officer giving his attention to the business of the company, 
had been for a considérable tirne unable by illness to attend to the 
business, and for that reason expressed a willingness that the corpora- 
tion be adjudged a bankrupt. Attached to the answer were schedules 
of bankrupts' indebtedness, showing assets consisting of the stock of 
merchandise included in the mortgage, valued at $5,327.29 ; aiso open 
accounts of the estimated value of $2,103.75, which comprised prac- 
tically ail the assets of the bankrupt. 

In due course of administration the case was referred to a référée, 
and on March 16, 1912, Lumpkin filed his claim to the stock of mer- 
chandise and accounts of the said company, averring that the debt of 
the company to him was evidenced by a note dated January 15, 1912, 
with interest at 8 per cent, per annum, payable on demand and secured 
by a mortgage of the same date on the goods and stock of merchandise, 
furniture and fixtures, etc., in the store of said company. In due 
course, March 16th, the trustée, F. D. Foley, filed objections to the 
claim of Lumpkin, mortgagee, on the ground that the mortgage was 
intended to hinder, delay, and defraud the creditors of the bankrupt, 
and that the mortgagee had reasonable grounds to believe the intent 
and purposes of thel bankrupt in making the transf er. 

The referee's finding May 29, 1912, on the facts was adverse to the 
claimant, and the main facts on which he predicated his report may 
be hère stated to advantage: The Walden Bros. Clothing Company 
had been in business at Columbus about six years. That George F. 
Walden and Chas. L. Walden, brothers, were président and secretary 
respectively of the corporation. That the two brothers owned the 
stock of the corporation, and that George F. Walden, président, had 
for five years practically the entire management and supervision of the 
business. Chas. L. Walden resided at Troy, Ala., where he was en- 
gaged in business. The stock of merchandise in the store at Columbus 
comprised practically ail of the assets of the company. Lumpkin, the 
claimant, was a business man residing in Columbus, and was secretary 
of a building and loan company, and made personal loans occasionally 
when the security was satisfactory. Two months preceding the trans- 
action Walden had been confined to his house with typhoid fever; dur- 
ing this time the business had been run by "Mr. Chancellor." That 
about the 12th of January Walden from his house called up one Reich, 
président of the loan company of which Lumpkin was secretary 
(Reich was also a director of the National Bank of Columbus), and re- 
quested him (Reich) to obtain a loan for Walden Bros. Clothing Com- 
pany of $9,000 with which to pay his creditors and continue in busi- 
ness. Shortly afterwards Reich met Lumpkin, and made known 
Walden's request for a loan, and delivered to the latter an unsigned 
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statement of Walden Bros. Clothing Company's business, including 
assets and liabilities, as of September 1, 1911, which showed: 
Assets lÀabilities 

Accounts Recel vable $ 8,000 00 Capital stock $17,000 00 

Marchandise on hand 23,000 00 Borrowed uioney 10,000 00 

Furniture and flxtures 1,300 00 Open accts. not due 000 00 

Open accts. past due 1,400 00 

Surplus in business 2,S00 00 



Total assets .$32,300 00 Total liabilities $32,100 00 

This statement was apparently satisfactory to Lumpkin, and he 
agreed to loan, and did loan three days thereafter, $9,250 to Walden. 
At the suggestion of Walden, Bowden, an attorney, in the absence of 
Lumpkin's regular attorney, was engaged to prépare the papers. The 
corporation had failed to keep any record of -its meetings for several 
years ; Bowden procured the minute book of the corporation and the 
books of account of the company, and in his office prepared and sup- 
plied the minutes of the proceedings of the corporation up to date. 
W^alden in the meantime had procured Baird of the firm of Power & 
Baird, creditors of Walden Bros. Clothing Company to the extent of 
$645, to telegraph Chas. L. Walden, secretary, at Troy to corne imme- 
diately to Columbus. Bowden, the attorney, was requested by George 
F. Walden to meet Chas. L. Walden at the station upon his arrivai, 
12 o'clock m., Monday, January 15, 1912, and to explain the proposed 
transaction with Lumpkin, and the necessity of the présence of the 
secretary to verify the minutes and complète the transfer to Lumpkin. 
On the same day, January 15, 1912, the transaction was consummated 
by the exécution and delivery of the note and mortgage to Lumpkin 
for $9,250, payable on demand. At this moment the liabilities of the 
bankrupt were approximately $20,000, and assets approximately 
$9,181.04, as shown by appraisement filed March 20, 1912, none of 
which indebtedness was secured, except the notes to the National 
Bank of Columbus, aggregating $7,875, which bore the individual in- 
dorsement of the two Waldens, président and secretary, respec- 
tively, of the corporation. This indebtedness to the bank was 
evidenced by several notes ; only two of $250 each were past due, the 
others fell due at sundry dates f rom one to three months thereafter. 

At this time the bankrupt owed C. E. Westbrook of Columbus $675, 
Power & Baird of the same place, "ail friends" of the Waldens, $645.- 
39. Upon receipt of the loan from Lumpkin, January 15th, the bank- 
rupt proceeded to pay ofif on the same day the indebtedness to the 
bank, matured and unmatured, and to pay Westbrook, Power & Baird, 
and other local creditors. Thèse payments consumed practically the 
money obtained on the mortgage to Lumpkin on bankrupts' stock of 
merchandise, furniture and fixtures, and open accounts. At that time 
the corporation owed other creditors accounts past due for merchan- 
dise of $1,400, and open accounts not due of $900, none of which was 
paid out of the proceeds of the mortgage. Power & Baird, of the 
local creditors paid, were also directors in the National Bank of Co- 
lumbus, and with the latter there had been conférences with Walden 
at his house relative to Walden's need of money to continue his busi- 
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ness. Ih one of the conférences over tlie phone between George F. 
VVaklen and Lumpkin when Lumpkin desired the note to read on 
demand Walden demurred, saying that "he could not pay it right 
away," to whicli Lumpkin replied "that he was not expected to pay 
it right away, hut pay as you can." This testimony is contradicted by 
Lumpkin. Lumpkin it appears was satisfied with the unsigned or un- 
identified statement of the corporation's assets in the business as repre- 
sented by the statement of September 1, 191 L furnished him by Reich, 
tlie intermediary between Walden and Lumpkin. He made no investi- 
gation of the vahie of bankrupts' stock, of bankrupts' financial condi- 
tion, or the indebtedness due for goods at the time of the transaction, 
January 15, 1912. Lumpkin in bis testimony disclaimed any knowl- 
edge of the purpose of the Waldens to apply the money loaned to 
debts due the bank, Westbrook, or Power & Baird, and that he re- 
garded the company as "solvent as any merchant on Broad street." 
That it was his opinion that giving a mortgage on the stoclt as the 
Wakien Bros. Clothing Company had done would "kpl their crédit." 
He apparently left ail détails for the préparation of the minutes, 
showing the regularity and authority for the corporation's action, and 
of the exécution of the note and mortgage to Bowden, the attorney 
suggested by Walden, ail of which seems to bave been delegated by 
Bowden to his stenographer, and Bowden, the attorney, who testified 
as to his connection with the transaction, says : "When I saw the 
book, it showed a regular meeting." The testimony of the parties 
connected with the transaction leaves the judicial mind in a state of 
anxiety, and a désire for facts not revealed by the record. The 
witnesses seem to bave been cautions and guarded, divulging only 
what they were willing to disclose, which may, or may not hâve been, 
influenced by the financial condition of the Waldens, and a disposi- 
tion to take care of local friends in the présent crisis, and the bank 
which had the personal indorsement of the président and secretary of 
the corporation, which corporation was turning over its entire assets 
and business resources to secure the loan, which enabled it to pay 
thèse particular creditors. 

As an outcome of the transaction, one fact is manifest — that, when 
the mortgage was delivered, the bankrupt had the same assets and the 
same amount of liabilities, but $9,250 of its liabilities were secured, 
and ail of the bankrupts' assets were beyond the reach of its unsecured 
creditors, and the président and secretary of the corporation with the 
proceeds of the mortgage had absolved their personal liability on cer- 
tain notes of the corporation. The testimony was both oral and doc- 
umentary and quite voluminous, but vi'hat précèdes we think is a fair 
but abbreviated statement of the évidence and reasonable inferences 
dravvn therefrom. The référée who had the witnesses before him, 
including the documentary évidence, and heard every syllable of the 
testimony, with the aid of ail the "side lights" so helpful in such an 
investigation, reported his finding that the company had consented to 
the bankruptcy pi'oceedings which followed immediately the mortgage 
transaction, and that at the time of executing the mortgage and prior 
thereto the Walden Bros. Clothing Company was insolvent; that the 
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Waldens at the time in question knew that the corporation was in- 
solvent; that the exécution of the mortgage to claimant (Lumpkin) 
was donc to hinder, delay, or defraud its creditors, and to prefer those 
creditors to whom the mortgage proceeds were paid; that thèse three 
précèdent acts were in his judgment clearly established by a prépondér- 
ance of the évidence. 

The finding of the référée as to the status of the claimant, Lumpkin, 
in the transaction, we quote Hterally f rom the report : 

"ïlie évidence as a whole eonvinces me that the transaction from its in- 
ception to its complet! on was for the purpose, first, of paying said large debt 
to the said bank and thereby relieve said George F. VValden and G. L. Wal- 
deu from individual liability on the same, and next to pay in full said West- 
orook and Power & Balrd, home creditors, and that the said bank dlrectors 
had arrauged beforehand with Mr. Lumpkin to furnish the mouey, and to 
hâve him protect himself by said mortgage and transfer, wliich being exe- 
euted and delivered to secure a présent considération it was tliought would 
pass muster in a court of bankrnptcy. I therefove flnd that tlie évidence 
shows that said money was borrowed and said mor'tgage and transfer were 
made on the part of Walden Bros. Clothlng Company, to defraud, hinder, or 
delay the creditors of said Company, and that said company was insolvent, 
and that said F. G. Lumpkin knew or had reasonable grounds for knowing 
of said fraudulent intent on the part of said Walden Bros. Clothing Com- 
pany. If he did not know it, he was ignorant by reason of his inexcusable 
ignorance and carelessness. I therefore flnd and hold that said mortgage 
and transfer are illégal, null, and void, and that the debt secured thereby 
sliould not be proven as a preferred claim." 

The findings of the référée on many assignments of error challeng- 
ing the correctness of his conclusions were reviewed, and after due 
considération were affirmed by the District Judge, who recognized the 
rule that the findings of the référée upon questions of fact are pre- 
sumptively correct, and should be sustained unless some obvions error 
of law or serious mistake of fact entered into the considération of 
the case. 

The learned District Judge, expressing his own opinion of the mort- 
gage transaction in so far as it relates to the conduct of Walden Bros. 
Clothing Company, says : 

"There is no doubt whatever from the évidence that he (référée) was fully 
justlfled in this finding ; any fair view of the évidence as to the value of 
the stock of merchandise on hand, and the notes and accounts due the Com- 
pany eontrasted with the admitted indebtedness, makes it clearly insolvent. 
At the time the mortgage was executed, was it made on the part of the bank- 
rupt Company with Intent to hinder, delay, or defraud creditors? It must 
be eonceded that there was a clear intent to delay the creditors, to say no 
more of it. Mortgaging its entire stock of merchandise and pledging its 
choses in action, and then using the money received from the mortgagee to 
pay three creditors, leavlng a considérable number of its creditors wholly 
unprotected, could only hâve been with the knowledge that the latter class 
of creditors would be hindered and delayed, at least, in the collection of 
their debts. It must hâve intended that which It knew would occur. This 
is sufficient to bring the case within the statute (section 67e, Bank. Act 1898)." 

So far there is no point to be made against the ruling of the court 
quoted above. We would not be disposed to disturb it in any event 
unless it was manifestly shown to be wrong. Since the finding of the 
judge on the facts has the same presumption in its favor that ac- 
conipanies the judgment of the référée, we conclude that the views 
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expressed by the court are abundantly sustained by ail the évidence 
in the case. We hâve seen, therefore, that the District Judge ap- 
proved the findings of the référée in so far as the Walden Bros. 
Clothing Company is concerned that the transaction was in effect 
to hinder, delay, and defraud its creditors. 

[3] The presumption of the correctness of the referee's finding is 
materially strengthened when the reviewing court concurs therein. 
In re Schulman, 177 Fed. 191, 101 C. C. A. 361 ; In re Noyés, 127 
Fed. 286, 62 C. C. A. 218; Boswell v. Simmons, 190 Fed. 735, 111 
C. C. A. 463 ; Buckingham v. Estes, 128 Fed. 584, 63 C. C. A. 20. 

It is more particularly what follows in the opinion of the Judge 
that invites the earnest protest of appellant's counsel and calls for 
judicial scrutiny. The opinion proceeds : 

"Really, the only question In the case Is whether or not Mr. Lumpkln had 
reasonable grounds for suspicion that by the exécution of thls mortgage the 
bankrupt Company intended to hinder, delay, or defraud its creditors. Were 
the facts and circumstances of the case and surroundlng the transaction, 
such as to put him on notice that such was the purpose of the Walden Bros. 
Clothing Company? Section S224 of the Code of Georgia 1910 provides: 
'The foUowing acts by debtors shall be fraudulent in law, agalnst creditors 
and others and as to them, null and vold, vlz.: (1) Every asslgnment or 
transfer by a debtor, Insolvent at the tlme, of real or personal property, or 
choses in action of any description, to any person, either in trust or for the 
benefit of, or in behalf of, creditors, where any trust or beneflt is reserved 
to the assigner, or any person for him. (2) Every conveyance of real or Per- 
sonal estate, by writlng or otherwlse, and every bond, suit, judgment and 
exécution, or contract of any description, had or made with intention to 
delay or defraud creditors, and such Intention known to the party taklng. A 
bona fide transaction on a valuable considération, and wlthout notice or 
ground for reasonable suspicion, shall be valid.' " 

The District Judge after reciting the décision of the Suprême Court 
of Georgia (Nicol v. Crittenden, 55 Ga. 497), which holds in effect 
that under section 1952, Georgia Code, that to uphold a transfer from 
a fraudulent vendor, the purchaser should be without grounds of a 
reasonable suspicion, and whether there was in a given case reason- 
able ground, was a question for the jury, again refers to the attitude 
of claimant in the transaction and continues : 

"I would be unwllling to sustaln the action of the référée, if in so dolng 
it was necessary to hold that Mr. Lumpkln was gullty of any actual fraud 
or Intentional wrong, because I do not belleve that is shown by the proof. 
But the référée correctly applled the law of Georgia, and had sufficient évi- 
dence to justify him in holding as he did, I do belleve; and it is wholly 
unnecessary to hold that there was actual fraud or any intentional wrong 
on the part of Mr. Lumpkln in thls case. Ail that is necessary to détermine, 
and ail that is determined, is that the facts are such as to justify the référée 
in flndlng them such as to put Mr. Lumpkln upon inquiry, and that such 
reasonable inquiry would hâve informed him of the intention of the bank- 
rupt Company, at least, to delay its creditors, and that in faillng to make 
such inquiry he was gullty of such négligence as to make thls conveyance 
vold. In other words, the facts surroundlng thls transaction at the time 
Mr. Lumpkln took the mortgage gave grounds for reasonable suspicion of 
the bankrupt company's intent. He must hâve known that thls company by 
eonveying ail Its property of every kind to him to secure a note payable on 
demand put themselves out of business, so far as the mercantile world "u'aa 
concerned; and, having thls knowledge, I think the référée was Justified in 
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findliig that he should hâve gone further and Inqulred as to what was the 
purpose of the company In making this large loan and Incumberlng ail Its 
property. Certainly no court would be justlfled in holding that there was 
elear and manifest error on the part o£ the référée in so dolng." 

The numerous assignments of error which challenge this ruling 
may be grouped and disposed of under the more definite and perti- 
nent objection, that it is contrary to law and the évidence. And this 
brings us to consider the correctness of the judge's holding pred- 
icating his ruling on the view that the transaction as regards claim- 
ant was void entirely upon that section of the Georgia Code, supra, 
which provides that: 

"A bona flde transaction on a valuable considération, and without notice, 
or ground for reasonable suspicion shall be valid." 

Obviously, the judge did adopt the view of the référée, "that said 
company was insolvent, and that said Lumpkin knew or had reason- 
able grounds for knowing of said fraudulent intent on the part of 
said Walden Bros. Clothing Company," and that, "if he did not 
know it, he was ignorant by reason of his inexcusable ignorance and 
carelessness." The judge could not sustain the référée, however, 
if it meant to impute fraud to appellant. The référée was first-hand 
with the witnesses, his opportunity for observing their manner of 
testifying, and the many visible but intangible tests of truth afforded 
him, renders his judgment the better criterion for determining the 
crucial fact, whether Lumpkin took this mortgage in good faith for 
a fair présent considération. 

[4] In view of ail the évidence disclosed by the record, we are 
reluctantly constrained to entertain a différent conclusion from that 
reached by the district judge as to the good faith of Mr. Lumpkin 
in this transaction. Section 67e denounces as null and void ail con- 
veyances, transfers, assignments, or incumbrances made or given 
within four months prior to the filing of the pétition with intent 
and purpose to hinder, delay, or defraud creditors, except as to pur- 
chasers in good faith for a présent fair considération. Both the 
référée and judge, we hâve seen, found that the purpose of the Wal- 
den Bros. Clothing Company was to hinder, delay, or defraud their 
creditors, in which we hâve concurred. There is no question that 
there was a fair considération for the transfer. That the transaction 
so far as the purchaser is concerned must be impugned, if at ail, by 
actual fraud, as distinguished from constructive fraud, is well set- 
tled by the leading case on the subject — Coder v. Arts, 213 U. S. 223, 
29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008. Unless, there- 
fore, the mortgagee knew of the purpose of the Waldens, or was 
in such atmosphère as would lead a reasonably prudent man to in- 
quire, or that good conscience would impel him to investigate, he 
would be protected as a bona fide purchaser. 

Without reviewing ail the évidence, we think there were more 
than suspicions circumstances confronting the purchaser of this stock 
of merchandise and open accounts. The res ipsa of the transaction 
réfutes the statement of the claimant, that he thought "they were as 
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good as any merchants on Broad street." Covering a stock of mer- 
chkndise in a going concern with no other assets and taking simul- 
taneously a transfer of every visible resource for "keeping. it on its 
feet" cannot be regarded, to say the least, a healthy sign of pros- 
perity. The claimant, a business man engaged in loaning money with 
every opportunity at hand for investigation of the financial situa- 
tion of the borrower of such suni of money, who had been ill and 
out of touch with his business for two months, was content to act 
upon an unidentified statement of the assets and Habilities of the 
borrower made four months bef ore. Again, whom do we find so 
sohcitous for the welfare of the company; those interested in secur- 
ing the payment of their debts. Reich it is true was not paid any- 
thing personally, but out of the loan which he was active in pro- 
curing the bank of which he was a director was paid unmatured 
debts equahng almost the amount of the loan. Was it not apparent 
to any business man, even to the proverbial wayfaring man, that in- 
évitable disaster must follow? The statement showed in round num- 
bers $10,000 indebtedness. Lumpkin evidently preferred not to know 
to whom it was owed. 

It is unnecessary, if we were so inclined, to set out ail the facts 
and circumstances which may hâve been considered by the référée. 
He had, as already noted, the advantage of the présence of the wit- 
nesses, and in reaching his conclusions was entitled as much to what 
may bave been evaded as to that volunteered. Suffice it to say, that 
we cannot from the record impeach his conclusions on the question 
of Lumpkin's good faith in taking this mortgage. 

We do not understand that Coder v. Arts, supra, undertakes to 
set up any hard and fast rule by which is to be tested the good faith 
of a purchaser under subdivision "e," § 67. In that case the court 
distinguishes between a preferential transfer and a fraudulent con- 
veyance, and was dealing with the particular facts of a case which 
had been assailed as a preferential transfer under subdivision "b," 
§ 60. The case of Coder v. Arts, supra, involved renewals of notes 
secured by mortgages on real estate covering long antécédent indebt- 
edness, and it was claimed by the trustée at the time of giving the 
mortgage that Armstrong was insolvent, and that the mortgage was 
given with intent to prefer, and that claimant had reason to believe 
a préférence was intended. The court decided this question adverse- 
ly to the trustée upon the particular facts of that case, submitted to 
it by the finding of the Court of Appeals. The Suprême Court does 
hold that to avoid conveyances under section 60c it is essential to show 
actual fraud, but in that connection says also : 

"We do not agrée, if sucli is to be lield the efCeet of the tliird conclusion 
of law in tlie findinj? of the Circuit (^ourt of Appeals, that the giving of the 
mortgage and its eiïect upon other credltors could not be considered as an 
item of évidence in determining the question of fraud. What we hold is 
that, to constitute a conveyanee voidable under 67e, actual fraud must 
be shovvn. * * * As we hâve already said, we must décide this case upon 
the facts found In the Circuit Court of Appeals, and it is therein found that 
in making the mortgage in question Armstrong had no intention to hlnder, 
delay, or defraud his creditors." 
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It is sufïicient to say that the décision turned on the particular facts 
of that case. 

[5] Fraud is not to be presumed, but that does not imply that 
fraud may not be proved by circumstances as well as by direct évi- 
dence. Fraud may be actual arising f rom facts and circumstances 
of imposition. It may be apparent from the intrinsic nature and 
subject of the bargain itself. Hume v. U. S., 132 U. S. 406, 10 Sup^ 
Ct. 134, 33 L. Ed. 393. The testimony of the witnesses considered 
by the référée in connection with ail the circumstances, taken with 
Lumpkin's testimony, satisfred the référée that the claimant shut his 
eyes to the situation, and we cannot say that the référée is wrong in 
his contention that Lumpkin tacitly acquiesced in a subtle scheme be- 
tween the bankrupt and the favored few of its creditors. 

As was said by Mr. Justice Day in Wecker v. National Enameling 

Ce, 204 U. S. 182, 27 Sup. Ct. 184, 51 E. Ed. 430, 9 Ann. Cas. 757: 

"In cases wliere the direct issue of fraud is involved, knowledge may be 
imputed where one willfully closes liis eyes to information witliin reach." 

There seems to be no dearth of authority that a purchaser is not 
in good faith who makes no effort to détermine whether one may 
make a transfer which will not be in violation of the act. Houck 
V. Christy, 152 Fed. 615, 81 C. C. A. 602; Dokken v. Page, 147 Fed. 
439, 17 C. C. A. 674; Shauer v. Alterton, 155 U. S. 607, 14 Sup. 
Ct. 442, 38 E. Ed. 286; Harrell v. Beall, 17 Wall. 590, 21 L. Ed. 
692. If Coder v. Arts by any stretch of construction is to be taken 
as requiring a différent or greater degree of proof of fraud when 
the transfer is assailed because of bad faith, then this useful stat- 
ute which was intended to secure impartial distribution of the es- 
tâtes of insolvents and to préserve the integrity of business inter- 
course might as well be stricken from the act. There can be no rea- 
son for any différent rule of évidence to show bad faith than any 
other condition or fact. Artful subterfuges would in that event de- 
feat the very purpose of the act. It would only be necessary for 
local creditors to find a spéculative purchaser willing to "chloroform" 
himself in order that he might become a purchaser in good faith. 
We prefer, therefore, to rest our conclusion on the findings of the 
référée, that claimant was not a purchaser in good faith, and that 
the transfer is condemned by subdivision "e" of section 67 of the 
Bankruptcy Act. 

There was no error in affirming the finding of the référée, and the 
decree appealed from should be affîrmed, and it is so ordered. 

FARDEE, Circuit Judge. I dissent on both the facts as found by 
the majority of the court and the law applicable to the facts as I read 
the record, and I reserve the right to file opinion as time may permit. 
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JOHNSON V. DISMUKES. 

(Circuit Court of Appeals, Flfth Circuit. Aprll 14, 1913.) 

No. 2,436. 

Bankbuptct (i 178*) — Peeferked Claims — Mortgage — Fbaud as to Cbed- 

ITOBS. 

Bankrupt, while Insolvent, applied to claimant, who was an entire 
stranger, for a loan of $6,000 secured by mortgage on his stock of mer- 
chandlse in two stores in tlie same city. Claimant glanced at the stock, 
and, ascertalning that there were no liens of record made the loan, 
accepted the mortgage and paid over the money, the proceeds of which 
the bankrupt used to pay his bank and kinsmen matured debts due 
them, the effect of which was to prevent payment of other credltors and 
precipitate bankruptcy, which immediately foUowed. Held, that the 
claimant was not a bona fide purchaser, and that the mortgage was 
fraudulent and vold as against credltors under Bankr. Act July 1, 1898, 
c. 541, § 67e, 30 Stat. 564 (U. S. Comp. St. 1901, p. 3449). 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 221, 264- 
274, 283, 284 ; Dec. Dig. § 178.*] 

Pardee, Circuit Judge, dlssenting. 

Appeal from the District Court of the United States for the North- 
ern District of Georgia; Wm. T. Newman, Judge, 

Claim bf Cliff R. Johnson against the estate in bankruptcy of one 
Thweatt. From an order (199 Fed. 319) affirming a referee's order 
disallowing the claim as preferred on objections filed by R. E. Dis- 
mukes, trustée, plaintiff appeals. Affirmed. 

Before PARDEE and SHELBY, Circuit Judges, and'SHEPPARD, 
District Judge, 

Hatcher & Hatcher, of Columbus, Ga., and Atkinson & Born, of 
Atlanta, Ga., for appellant. 

Slade & Swift and Love & Fort, ail of Columbus, Ga., for appellee. 

SHEPPARD, District Judge. This is an appeal from the District 
Court of the Northern District of Georgia affirming the finding of the 
référée on a state of facts very similar to that considered in the case 
of Lumpkin v. Foley, Trustée, 204 Fed. 372, at this term. About the 
only différence is stated in the opinion of the District Judge, and con- 
sists in the fact that in the Lumpkin Case the bankrupt, in addition 
to mortgaging its stock of goods in trade, transferred to the claimant, 
Lumpkin, ail its choses in action, notes and accounts due it. In the 
instant case the bankrupt mortgaged to Johnson his stock of mer- 
chandise in trade, kept in différent stores in the same city. Thweatt, 
the bankrupt, used ail the proceeds of the loan from Johnson, $6,000, 
to pay his bank and kinsmen debts due them, which, however, had ail 
matured. 

Both the référée and judge below found from the évidence: That 
Thweatt, the bankrupt, was on the date of the transfer "clearly in- 
solvent," and that the act of the transfer was to hinder, delay, and de- 

•For other cases see same topic & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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fraud liis creditors. That the transaction was hastily consummated 
after Bowden, Johnson's attorney, made known Thweatt's présent need 
for "money in his business," which appears from the testimony not 
to hâve been applied to the business. That Johnson, the claimant, was 
an entire stranger to Thweatt, and made no investigation of the value 
of the assets, except to take a glance look at the stocks in the two 
stores. He was not concerned as to whether the goods had been paid 
for — it was "none of his business" — except to see that there were no 
liens of record. The référée and District Judge both say that the cir- 
cumstances of the transaction were sufficient to put Johnson on in- 
quiry, and investigation, if made, would hâve disclosed thèse "un- 
disputed f acts" : First, that it was Thweatt's purpose to use the money 
to pay two creditors only and "to leave the others wholly unprovided 
for"; second, that Johnson's idea was that, if he did not know any- 
thing, he would be responsible for nothing. The judge approved the 
findings of the référée: First, that Thweatt was insolvent; second, 
that the mortgage was intended to hinder and delay, if not to def raud ; 
third, that the facts and circumstances accompanying the transaction 
were calculated to put Johnson on inquiry. The judge, however, 
could not discover any actual fraud on the part of Johnson, and puts 
his approval on the findings of the référée on paragraph 2 of section 
3224 of the Georgia Civil Code 1910, holding that there was sufficient 
in the facts and, circumstances in the transaction to hâve excited John- 
son's suspicion. 

We are of the opinion that the findings of fact by the référée, and 
approved by the judge, based upon the évidence, avoids the title of 
Johnson under subdivision "e" of section 67 of the Bankruptcy Act 
of 1898, viz. : 

"e. That ail conveyances, transfers, assignments, or incumbrances of his 
property or any part thereof, made or given by a person adjudged a bank- 
rupt under the provisions of this act subséquent to tbe passage of thls act 
and wlthin four months prior to the filing of the pétition, with the intent and 
purpose on his part to hinder, delay or defraud his creditors, or any of them, 
shall be null and void as against the creditors of such debtor, except as to 
purchasers in good faith and for a présent fair considération ; and ail prop- 
erty of the debtor conveyed, transferred, assigned, or incumbered as aforesaid 
shall, if he be adjudged a bankrupt, and the same is not exempt from exé- 
cution and liability for debts by the law of his domicile, be and remain a 
part of the assets and estate of the bankrupt and shall pass to his said trus- 
tée, whose duty it shall be to recover and reelaim the same by légal pro- 
ceedings or otherwise for the benefit of the creditors." 

Our reasons for this view of the questions involved are expressed in 
the analogous case of Lumpkin v. Foley, Trustée, and this case is de- 
cided on the authority of that case. 

We find no réversible error in the decree of the District Court, and 
it should be affirmed. 

It is so ordered. 

PARDEE, Circuit Judge. I dissent both on the facts as found and 
the law of the case, and I reserve the right to file an opinion on both 
as time may permit. 
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IIARRISON V. GILLESPIE et al. 
(Circuit Court of Appeals, Fourtli Circuit. February 7, 1913.) 

No. 1,111. 

1. ACKNOWLEOGMENT (§ 47*) — TaKINC, IN FOREION STATE — OMISSION OF SEAL 

— StAIX'ITî — CCRATIYE ACT. 

Code AV. Va. lOOH, c. 7.'i, § 4, provldes that, if an aclvnowledgmeiit Is 
talîen liefore a iiotary witiiout the state, lie sluill certify tlie same uuder 
his Officiai seal. Act -Feb. 22, ism (Laws ]<S!>5, c. 10 ; Code 1006, c. 73, ii 
11), déclares tbat wlieii ackiiow!edf;nieiit of auy deed of a inarried woinan 
lias been previously takeu by a iiotary, wbether be used bis officiai seal 
or not, the same shall nevertlieless be sutlieieut. uiiless there are other 
lawful objections. Held, that ehapter 73, § 11, is not liniited to acknowl- 
edgnients taken in a foreigii state where the certificate contains no réf- 
érence to a seal, but is effective to cure the failure of a notary taking the 
acknowledsnient of a niarried woman in Virginia to a deeil of real prop- 
erty located in West Virginia which be failed to certify under hls officiai 
seal. 

[Ed. Note. — For other cases, see Acknowledgment, Cent. Dig. §§ 235- 
240; Dec. Dig. § 47.*] 

2. JUDGMENT (§ 747*) — ^rARTITION — CONCLTJSIVENESS — StATUTE. 

Code W. Va. 1906, c. 79, § 1, provldes that tenants in common shall be 
compellable to niake partition, and that tlie circuit court, In the exercise 
of its jurisdiction in cases of partition, niay take eognizance of ail (jues- 
tions of law affocting the légal title that may arise in such proceediug. 
Code W. Va. 1906, c. 117, § 8, déclares that every such record .shall be as 
effectuai in cases of partition to couvey the légal title of the lands in 
eontroversy to the persous to whom the same is assigned as deeds of 
partition would be if duly made by the parties, lleld, that where a niar- 
ried woman, owning an undivided interest in certain land with lier hus- 
band, conveyed lier interest to P., aud while sui juris suit was brought 
agaiust her, her husband, P., and otliers for jiartition, and her interest, 
conveyed to P. by the deed, was set otf to liiiu by the decree, she and 
those clalmiug under her were estopped thereby to thereafter claiui any 
interest in snch laud by virtue of a defect in the acknowledgment of lier 
deed to P., which was not made an is.sue in the partition suit. 

[Ed. Note. — For other cases, see Judgnient, Cent. Dig. §§ 1053, 1284- 
1296; Dec. Dig. Si 747;* Partition, Cent. Dig. § 314.] 

3. JuDGMEKT (§ 486*) — Partition Deceee — Collatéral Attack. 

Where a partition decree awarding an interest in the property to a 
cotenant's grantee liad not been reversed or set aside by soine proper 
metliod, It could not be coilaterally attacked by a suit in equity to set 
aside certain conveyances, on the ground that the cotenant's deed was 
invalid for want of sufïicient acknowledgment. 

[Ed. Note. — For other cases, see .Judgnient, Cent. Dig. §§ 919, 920-923 ; 
Dec. Dig. § 486 ;* Partition, Cent. Dig. § 421.] 

Appeal f rom the District Court of the United States for the South- 
ern District of West Virginia; Benjamin F. Keller, Judge. 

Suit by J. B. JHIarrison against J. S. Gillespie and others. Decree 
for défendants, and plaintifï ai^peals. Affirmed. 

Ritz & Ritz, of Bluefield, W. Va., and Cook, Litz & Howard, of 
Welch, W. Va., for appellant. 

J. W. Chapman, of Tazewell, Va. (Chapman & Gillespie, of Taze- 
well, V^a., on the brief), for appellees. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexaa 



HAEEtSON V. GILLESPIE 385 

Before PRITCHARD, Circuit Judge, and MeDOWELL and 
ROSE, District Judges. 

PRITCHARD, Circuit Judge. This is a suit in equity instituted 
in the District Court of tlie United States for the Southern District of 
West Virginia by J. H. Harrison against J. S. Gillespie et al. for the 
purpose of setting aside certain conveyances hereinafter mentioned. 
It appears that J. T. Myers died intestate seised of a tract of land, a 
portion of which is involved in this controversy. The land owned by 
Myers at his death passed by descent to his eight children, his heirs at 
law. Minnie J. Moore, one of his heirs, intermarried with John W. 
Moore, and on the 17th day of December, 1893, she, together with her 
husband, conveyed to W. P. Payne an undivided one-third of her in- 
terest in the lands of her father, situated in McDovvell county, W. Va., 
on the waters of the Dry fork of Sandy river. 

This deed was acknowledged by the grantors in the state of Virginia 
before a notary public of that state, and was duly recorded in Mc- 
Dowell county, W. Va., but it appears that the notary failed to' at- 
tach his officiai seal to the certificate of acknowledgment. Subséquent 
thereto Henry Beavers and Jesse Beavers, his wife (also a daughter 
of J. T. Myers, deceased), instituted a chancery suit in the circuit 
court of McDowell county for a partition of the land of which the 
said J. T. Myers died seised. AU of the heirs at law of the said J. T. 
Myers, as well as the persons to whom some of them had aliened their 
interests, were made défendants ; among them being John W. Moore 
and Minnie J. Moore and W. P. Payne. In that suit the circuit court 
of McDowell county ordered a partition of said lands, and 19.6 acres 
thereof (being the land involved herein) were assigned to Payne under 
said deed of December 7, 1893, from Minnie J. Moore and her hus- 
band, John W. Moore. 

It also appears that on the 16th day of March, 1902, the said W. 
P. Payne and wife conveyed this tract of land to J. S. Gillespie, who 
leased the same to Thomas W. Fisher, and he, in turn, transferred his 
lease to the New River & Pocahontas Consolidated Coal Company, 
and this company is now in possession of this tract of land. Minnie 
J. Moore died in the year 1898 intestate, leaving an infant son, Francis 
Moore, as her heir at law. The appellant claims as purchaser of the 
interest of the infant at a judicial sale. As shown by the allégations 
of the bill, this suit was instituted for the purpose of setting aside the 
deed from Minnie J. Moore and her husband, John W. Moore, to W. 
P. Payne ; also, the deed from Payne and wife to Gillespie ; the lease 
from Gillespie to Thomas Fisher, and the transfer of said lease by 
Thomas Fisher to the New River & Pocahontas Consolidated Coal 
Company, in so far as thèse deeds undertake to pass any greater inter- 
est than the curtesy initiate of the said John W. Moore. 

At the July rules, 1911, the appellee the New River & Pocahontas 
Consolidated Coal Company fîled its demurrer to the bill, and on the 
18th day of October, 1911, J. S. Gillespie demurred to the bill by leave 
of court upon the same grounds relied upon by the New River & Po- 
cahontas Consolidated Coal Company. On the 18th day of October, 
1911, a hearing was had. The court sustained the demurrers and dis- 
204 F.— 25 
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missed the bill, and judgment was entered accordingly. From this 
judgment the plaintifï appealed. 

[1] Inasmuch as the appellant daims title under Minnie J. Moore, 
the first question to be determined is as to whether Minnie J. Moore 
was seised and possessed of thèse lands at the time of her death. If 
we should reach the conclusion that she was at that time the owner 
of the same, it would necessarily follow that she had not been di- 
vested of the title by the deed of conveyance which she made to W. 
P. Payne prior thereto, or the partition proceeding, and the appellant 
would be entitled to recover. Therefore, did Payne acquire the title 
to the premises by virtue of such deed or partition proceeding? It is 
contended by counsel for appellant that this deed was inoperative to 
pass title, and that its only effect was to vest in Payne the curtesy in- 
itiate of the said John W. Moore in the lands in controversy, because 
the notary pubHc who took the acknowledgment of the said Minnie J. 
Moore and John W. Moore failed to certify the same under his ofScial 
seal. This acknowledgment was taken before a notary residing in the 
State of Virginia, and the appellant insists that, under the West Vir- 
ginia statute, the acknowledgment of a married woman taken before a 
notary in another state is required to be certified under his officiai 
seal. The last paragraph of section 3077 of the Code of West Vir- 
ginia (1906) is in the folio wing language : 

"If the acknowledgment be before a notary without tMs state he shall cer- 
tify tlie same under his officiai seal." 

The appellant insists that this statute is mandatory, but the appellees 
insist that it is merely directory; and, further, that even if the cer- 
tificate were defective on account of the fact that the notary failed to 
certify the same under his officiai seal this defect was cured by a stat- 
ute passed subséquent to the date of the deed. It is not contended that 
the deed from Minnie J. Moore and husband was improperly executed, 
nor that it wâs improperly acknowledged ; but it is insisted that, inas- 
much as the notary before whom it was acknowledged failed to attach 
his officiai seal, the certificate of acknowledgment was fatally defective. 
It is unnecessary to décide this question. If the deed was invalid, it 
was cured by the act of February 22, 1895 (Laws 1895, c. 10; section 
3086, Code 1906), which reads as follows: 

"Where the acknowledgment of any deed or other writing, or the prlvy 
examination of a married w.oman respectlng the same, bas been heretofore 
taken by a notary public or justice of the peace, whether he used his offlcial 
seal or not, or by two justices of the peace in any county in the state of Vir- 
ginia, prior to the reorganization of the state government thereof, or by any 
justice out of his district or township, or it does not appear by the certificate 
of the justice that such acknowledgment or privy examination was taken 
within his district or township, or county, the same shall be, nevertheless, 
sufflcient, unless there be other lawful objections." 

While this statute is broad and comprehensive in its terms, never- 
theless, it is argued by counsel for appellant that it was not intended 
to apply to acknowledgments taken in another state where the certifi- 
cate contains no référence to the seal and that it only attempts to cure 
one defect, to wit, the absence of the notary 's seal, and refer to the 
case of Wetmore v. Laird, 5 Biss. (U. S.) 160, Fed. Cas. No. 17,467, 
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to support such contention. In using the language, " * ♦ * wheth- 
er he uses his officiai seal or not," the Législature obviously had référ- 
ence to certifîcates of acknowledgment under his officiai seal; and, 
where such certificates were not made and no officiai seal attached 
thereto, it was evidently the purpose of this statute to validate the 
same. From its provisions it may be inferred that at the time of its 
enactment the Législature was of the opinion that certain conveyances 
of land in that state were invalid owing to the fact that the notariés 
taking the acknowledgments had failed to certify the same under their 
officiai seal. Therefore, it must be assumed that the chief object of 
this enactment was to validate conveyances of this character. In other 
words, it was the purpose of the act to deal with certain defective con- 
veyances as a class, and under the circumstances it would be absurd 
to say that the Législature intended to validate only conveyances that 
were acknowledged before an officer within the state, and that the act 
did not apply to a deed where the acknowledgment was taken in an- 
othèr state. In our opinion it was the purpose of the Législature to 
cure any defects in conveyances falling within this class, and that it 
was intended especially to apply to those conveyances that had been 
acknowledged before a notary in another state. This is the more rea- 
sonable construction to place upon this statute in view of the fact that 
there was no statute in the state requiring certificates of acknowledg- 
ment before notariés taken within the state to be certified under their 
officiai sea}s. 

[2] But the foregoing is not the only reason for our conclusion that 
the decree below was right. Among other things, it is alleged in the 
bill that: 

«* • ■• On the 19th day of November, 1894, Henry Beavers and Jesse 
Beavers, his wlfe, who was a daughter of the said J. T. Myers, brought their, 
chancery suit In the circuit court of McDowell county for the partition of the 
lands of which J. T. Myers died selsed, and in the partition had in said 
chancery suit the said 19.6 acres, now owned by plaintiff, were assigned and 
allotted as part of the share of Minnie J. Moore, a daughter, and one of the 
elght children of the said J. T. Myers, who had Intermarried with one John 
W. Moore, to W. P. Payne, on account of the deed made to the said W. P. 
Payne by John W. Moore and wife of December 17, 1893." 

Minnie J. Moore and her husband were parties to that suit, and nei- 
ther of them objected to the allotment of thèse particular lands to 
Payne in accordance with the deed which they had executed and de- 
livered to him. Section 3180 of the Code of West Virginia (1906) is 
in the following language: 

"Tenants in common, joint tenants, coparceners, shall be compellable to 
make partition, and the circuit court of the county whereln the estate, or any 
part thereof, may be, shall hâve jurlsdlction in cases of partition, and in the 
exercise of such jurlsdlction, may take cognlzance of ail questions of law 
affecting the légal title that may arlse in any proceedlng." 

Also section 3740 of the Code of West Virginia is in the following 
language : 

"And every such record shall be as effectuai, In cases of partition to eonvey 
the légal title of such lands to the persons to whom the same is assigned by 
the report of the commissioners, as deeds of partition would be if duly madâ 
by the parties." 
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The partition in this case was duly certifîed to the ckrk of the çoun- 
ty court, and he, in turn, recorded the same, and it thereby became 
notice to the world of the ovvnership by Payne of this land. In the 
suit for partition, as-we hâve stated, Minnie j. Moore and Payne were 
both parties défendant, Payne claiming (under the deed from Minnie 
J, Moore and her husband) that he was the oAvner of one-third of the 
interest of Minnie J. Moore in the lands which she had inherited from 
her father, J. T. Myers, deceased.' They both claimed under a com- 
mon source, and it was necessary for the court to détermine the re- 
spective interests of ah the parties before a partition could proper!/ 
be had. That this was donc is evidenced by the fact that the appehant 
in his bill, among other things, allèges that this particular tract in that 
proceeding was allotted to Payne " * * * on account of deed 
made to W. P. Payne by John W. Moore and wife December 7, 1893." 
Under the circumstances of this case, it must be assumed that the court 
determined as to the exact interest Minnie J. Moore had in thèse lands 
in view of the fact that it allotted to Payne every foot of land con- 
tained in the deed which had been made to him by her anterior to that 
date. 

The Suprême Court of West Virginia in the case of Smith v. Vine- 
yard, 58 W. Va. 98, 51 S. E. 871, held that, under the provision of the 
statute relating to partition, the circuit court had the power to pass 
upon ail conflicting claims to title in suits where parties are required 
to make partition. Judge Coxe, who delivered the opinion of the 
court, discussed this phase of the question, and, among other things, 
said: 

"Tliis enablins provision of our statnte lias many times been pa^sert upon 
by tlils court. At flrst glanée there seenis to be an apparent conllict in 
our décisions, as to the exteut of tlie power of a court of equity to pass upon 
conflicting claiius to real estate In a partition suit, which upon doser ex- 
ainination disappears. Our earlier cases appear to give a very broad inter- 
prétation to the statute in this regard. In Hudsoii v. l'iitney, 14 W. Va. 5tl], 
It was said that under this section, when the title is doubtful, a court of 
equity should décide it, observing the gênerai rules of practice in equity for 
ascertaining facts, either by a .lury or otherwise, as may be niost proper. In 
Moore v. Harper, 27 W. Va. 362, it was said that, under tins section, a court 
of equity in a suit for the partition of lands niay take cognizance of ail ques- 
tions of law affecting the légal title that may arise in the proceedings, such 
as reinovlng a cloud from the title or passing upon an adverse claiui to the 
land. ïhese cases seeni broad enough to enable a court of ecjulty to pass oti 
and détermine the claini of a strauger holdiug a wlioll.v adverse and hostile 
title, but our later cases, reviewing the former décisions, bave not so con- 
strued them. Carberry et al. v. W. Va. & P. R. Co., 44 W. Va. 260 [28 S. 
E. 094] ; Ceci] et al. v. Clark et al., 44 W. Va. 050 130 S. E. 216]. In tbe 
latter case Judge Brannou, deliveriug the opinion of the court, said, in rela- 
tion to the construction given the statute by the cases of Hudson v. Putne,y 
aud Moore v. Harper, that 'this is broad enough in words to allow a stran- 
ger's title to be tried, but it does not niean that an adverse claim to the same 
title may be passed uiion.' In the opinion In Carberry et al. v. W. Va. & P. 
R. Co., it was said; 'It is needless to expand hère upon the proposition that 
equity will not entertaln a bill which is but an action of e.iectment, and thus 
try advei'se title. unless it be ineidental to relief under a known head of 
equity jurisdiction.' Under this provision of the statute, and under our dé- 
cisions, as we miderstand them, the circuit court bas the power to iiass upon 
questions of law affecting the légal title only in the exercise of its .lurisdictiori 
of partition. If it appears, as a jurisdictional fact, in a suit of «juity for 
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partition, tliat tlie party or parties aslting for partition and the party or par- 
ties agaiiist wliom partition Is asked are tenants in commou, joint tenants, 
or coparceuers in the real estate souglit to be partitioued, and as such çom- 
pellable under tiie statute to nial;e partition, the circuit court has power in- 
cident to its .iurlsdiction to pass iipon ail confllctlng clainis to the title to such 
real estate of the parties so compellalile to malie partition arising in the suit. 
If the jurisdlctlonal fact, viz., the existence of one of the forms of cotenancy 
mentioned appears, the jurisdiction of the court is not defeated by the claim 
of one or more of the défendants that the fact does not exist. One of the 
défendants may claim the whole of the real e.state sought to be partltioned, 
and may claim to hâve ousted the other and to be in sole possession, yet, if 
the fact appears that one of the forms of cotenancy mentioned actually exista, 
the court may pass upon the conflicting claims to title of the cotenants as 
long as the plaintiff's l'ight of entry is not barred by the statute of limita- 
tions. Cecil et al. v. Clark et al., supra ; Hudson v. Putney, supra ; Carberry 
et al. V. W. Va. & P. K. Co., supra ; Davis v. Settle. 43 W. Va. 17 [26 S. E. 
.'557] : Pillow V. Southwest Improvement Oo., 92 Va. 144, 23 S. E. 32 [53 Am. 
St. Kep. 804] ; Code, c. 79, section 1." 

Also in the case of Croston v. Maie, 56 W. Va. 214, 49 S. E. 139, 
107 Am. St. Rep. 918, the Suprême Court of West Virginia, in pass- 
ing upon this question quoted with approval Childers v. I^oudin, 51 W. 
Va. 559, 42 S. E. 637, and said : 

"It is the duty of the court before decreeing a partition of lands to ju- 
dicially détermine the rights of the parties and failure to do so is ordinarily 
error. Manlfestly it is more important in tlie case of a sale tlian in that of 
a division in kind for the parties interested ought to know their rights, so 
as to be able to protect them at the sale, a.s in the case of creditors interested 
in property about to be sold. But even where partition is to be made it 
ought to be done. Freeni. on Coten. & I\Tr. îj .518. says tUo interlocutory de- 
cree, determining the interests of the parties, furnishes the basis upon which 
the commissioners are to proeeed." 

Although the proceedings in the partition suit and the decree author- 
izing the partition of the estate of J. T. Myers, deceased, were not 
filed as exhibit with the bill in this case, yet we hâve before us the al- 
légation iri the bill to which we hâve referred in which it is stated that 
"thèse lands were allotted to Payne in that proceeding." 

Section 2962 of the Code of W. Va. (1906) was in force at the 
time of the partition suit, and contains the following provisions: 

"A married woman may be sued without jolning her husband in the follow- 
ing cases; 

"(1) Where the action concerns her soparate property. 

"(2) Wliere the action is between lierself and her husband. 

"(3) AVhere slie is living separate and ai:)art from her husband. 

"And in no case need she prosecute or défend by guardian or next friend." 

Minnie J. Moore was sui juris at the time the suit was instituted, 
and, being a party thereto, she was thus afforded an opportunity to 
assert any claim of title she may hâve had in this tract of land against 
Payne. However, it does not appear vvhether at that time she asserted 
title to the lands in controversy but this is immaterial. 

Under the décisions of the Suprême Court of West Virginia, con- 
struing the statute relating to partition, W. P. Payne, by virtue of 
the allotment in the partition proceeding, acquired the légal title to the 
lands in controversy ; and the title thus acquired was as good as if ail 
the parties to the partition suit had joined in executing the same. Mr. 
Washburn thus states the doctrine: 
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"Where partition has been made by law, each partitloner becomes a war- 
ranter to ail the others, to the extent of his share, so long as the prlvlty of 
estate continues between them. And, inasmuch as a warranter cannot claim 
against his own warranty, no tenant after partition made can set up an ad- 
verse title to the portion of another for the purpose of ousting him from the 
part which has been parted off to him. When partition has been made, the 
tenant, to whom a part has been set ont, is regarded in law as a purehaser 
for value of the saine." Washburn, R. P. 723. 

Also the case of Carter v. White, 134 N. C. 466, 46 S. E. 983, 101 
Am. St. Rep. 853, is very much in point, the second syllabus being in 
the following language : 

"A judgment in a partition proceedlng determining the respective iaterests 
of the parties thereto is biuding on said parties as against an after-acquired 

title." 

[3] Further, this title is good until the decree in that suit is set 
aside or reversed by some proper method. The circuit court being a 
court of gênerai jurisdiction, its decrees import verity, and cannot be 
attacked collaterally. If the decree complained of was erroneous, it 
could hâve been reversed on a bill of review or by appeal taken with- 
in the time allowed by law. This was not donc, and we are therefore 
of the opinion that the proceeding in that case is not open to attack or 
impeachment in this suit. 

In the case of Gillespie v. Pocahontas Coal & Coke Co., 91 C. C. A. 
494, 163 Fed. 992, this question was discussed at some length. While 
the facts in that case differ from those in the case at bar, a careful 
re-examination of the West Virginia décisions constrains us to ' say 
that we do not feel bound by anything that may hâve been said in that 
case that is in conflict with the views herein expressed. 

For the reasons stated, the decree of the lower court is affirmed. 

Affirmed. 



BAKER OONTRACT CO. et al. v. UNITED STAÏBS, for Use of PENNOCK 

et al. 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1913.) 

No. 1,120. 

1, Courts (§ 269*) — Public Wokk — Contiïactoe's Bond — 1<"ederal Jurisdic- 
tion DlSTlilCT. 

Act Cong. Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Oomp. St. Supp. 
1905, p. 493), amending Act Aug. l.S, 1894, c. 280, 28 Stat. 278 (U. S. Oomp. 
St. 1901, p. 2523), authorizing a suit In the name of the United States 
by laborers and materialmen on the bond of the public contracter, and 
providing that the action shall be brought in the district in which the 
contract was to be performed, "and not elsewhere," superseded as to 
such action the provision of General Jurisdiction Act Aug. 13, 1888, c. 
866, § 1, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508), requirlng actions in 
which jurisdiction dépends on diverslty of citizenship to be brought in 
the district in which the plaintifC or défendant résides, so that, in au ac- 
tion on such a bond, the court of the district where the contract was to 
be performed had jurisdiction to issue process for the service in another 
district or districts on nonresldent défendants. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 809 ; Dec. Dig. § 
269.*] 

•For other cases see same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes . 
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2. Appeal and Eeroe (§ 257*) — Exceptions — Assignment or Ebkor — Neces- 

SITT. 

An objection that the summons was fatally defective for failure to 
specify a return day could not be reviewed on appeal, in the absence of 
an exception to the court's overruling the same and an assignment of er- 
ror based thereon. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 1494- 
1497 ; Dec. Dig. § 257.*] 

3. United States (§ 67*)— Public Impeovement — Contbactob's Bond — Ac- 

tion — Condition Précèdent — Limitations. 

Act Cong. Feb. 24, 1905, c. 778, 33 Stat 811 (U. S. Comp. St. Supp. 
1905, p. 493), amending Act Aug. 13, 1S94, c. 280, 28 Stat. 278 (U. S. Comp. 
St. 190J, p. 2523), provides that, if no suit is brought by the United States 
within six months after the completion and final settlement of a contract 
for a public Improvement, the laborers or materlalmen on application 
shall be anthorlzed to sue on the contractor's bond in the name of the 
United States at any time thereafter, and within one year after the per- 
formance and final settlement of the contract, and not later. Held, that 
the provision requiring the materialmen's action to be brought within a 
year was not a limitation of the remedy, but was a condition of the right 
to sue; and hence a failure to comply therewith, could be availed of as 
a défense, though not spec-ially pleaded. 

[Ed. Xote. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. § 67.*] 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg; Alston G. Dayton, 
Judg-e. 

Action by the United States of America, for the use of Joseph W. 
Pennock and others, against the Baker Contract Company and sure- 
ties on the bond, pursuant to a contract for the construction of pubUc 
Works. Judgment for plaintiiïs, and défendants bring error. Af- 
firmed in part, and reversed in part. 

This is an action of debt, instltuted in the United States District Court 
for the Northern District of West Virginia by the United States of America, 
in behalf of and for the use of Joseph W. Pennock, against the Baker Con- 
tract Company, a corporation, Philip M. Pfiel, and Geo^ B. Uorch. The 
action is based upon a contractor's bond given by the Baker Contract Com- 
pany, with the sald Pfiel and Lorch as sureties, in the pénal sum of $75,000, 
payable to the United States of America. In said bond it appears that the 
Baker Contract Company liad entered into a contract of May 18, 1905, for 
building dam No. 18 on the Ohio river, which contalned the usual conditions 
as to the carrylng out of said contract, and was also conditioned for the 
prompt and full payment to ail iJersons supplying the said Baker Contract 
Company with labor or materials in the prosecution of the work provided 
for In said contract. The said bond was given under the terms of the act 
of Congress passed February 24, 1905 (33 Stat. 811, c. 778), amending the 
act of August 13, 1894 (28 Stat. 278, c. 280 [U. S. Comp. St. 1901, p. 2523]), 
providing for bond of contractors for public buildings or works, and deflning 
the rlghts of persons furnishing labor and material, and the remédies on 
bonds and proceedings in actions thereon, as found in the Supplément of 
1905, U. S. Compiled Sta tûtes, page 493. The déclaration allèges the exécu- 
tion of the bond, that the Baker Contract Company entered upon the build- 
ing of the dam mentioned In said contract, and that the relater, Joseph W. 
Pennock, sold and delivered to the said Baker Contract Company certain 
lumber for use in the prosecution of said work and flled an itemlzed state- 
ment for the same. The déclaration contains the usual allégations comnion 
in suits upon bond with conditions, and allèges the full performance of the 

•For other cases see same topio & % numebk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



392 204 FEDKRAL REPORTEE 

said contract bj- the receiver of tlie Baker Contract Company and Hie final 
settlenient wlth the United i^tates February 11, 1910, and that six nioiitUs 
had elapscd since the couipletlou and final settlenient of sald contViU't, and 
that no snit liad been brousht by' the United States withlu said six uioiiths 
asàinst the said Baker Contract Company and the sureties on said boiul. 
Thèse allesations are made pursuant to the re(iuirements of the aet of (^on- 
gress of February 2-t, 1905, as giving the right of action to the plaintilï as a 
persou who liad furnislied uiaterial for the prosecution of said work. 'l'he 
action was brought in the Northern district of West Virginia, becanse the 
act provides Ihat sueh suit shall be brought in the district in which the 
contract was to be performed aud executed, and not elsewhere. The con- 
tract was to be performed in the district in wliich the suit was brought. 
The process, as appears by the returns of the oilicers, was served in the 
Western district of l'eunsylvania. 

On November 7, 1910, the défendant Joseph il. rflel flied his demurrer 
to the déclaration, iind at the sanie time filed his i)leas Nos. 1 and 2, being 
the plea of nil débet and plea of performance. From time to time othei' 
flrms and persons who had furnislied material or rendered services to the 
Baker Contract (^onipany for the prosecrftion of such work were permitted 
to file their pétitions and présent their claims in the action, under the ternis 
of the act of Congress of February 24, 1905, whicli provides that only one 
action shall be brought, and an.y créditer inay file his claim in said action 
and be made a party theretp. On the 13th day of January, 1911, the de- 
fendant (Jeorge K. Lorch appeared by attorney, and appeared specially for the 
purpose of moving to quash the summons, for the reason, as claimed by the 
défendant, that said summons w^as illegally and irregularly issued and di- 
rected to the niarshal of the Western district of l'ennsylvania, and illegally 
served aud returued by said niarslial. ïhe motion, being heard, was over- 
ruled. Lorch tlien demurred to the déclaration, aud the demurrer of Lorch 
and the deniurrers prevlously entered by l'flel, being argued, were overruled. 

Oiié of the objections raised b.r the demurrer was that the Colonial Trust 
Company, receiver of Baker Contract Company, had been made a défendant 
to the action. On the overruling of the deniurrers, counsel appeared for 
the Colonial Trust Company, and nioved to dismiss the action as to it, claim- 
ing misjoinder of parties défendant. The court sustained this motion, and 
disniissed the Colonial Trust C()ni]>aiiy from further appearance in the cause. 

On the 14th day of June, 1911, au order was entered referring tlie case 
to Abljah Hayes as master comiiiissioner, to state an aecount between thé 
relater and the défendants, and between the intervening petitioners and the 
défendants. This order was entered in the action under a spécial provision 
relating to actious at law, found in Code W. Va. 1906, c. 129, § 10: "At 
law In any case in which it may be deenied necessiiry, the court may direct 
any such commlssioner or otlier compétent person, either before or at the 
time of trial, to take aud state an aecount between the parties, wliich ae- 
count, wheu thus stated, shall be deemed prima facie correct, aud may be 
given in évidence to the court or jury trying the case, and the commissioner 
or otlièr person shall be allowed for such services the same foes that would 
be allowed a commissioner for siniilar services, to be taxed in the bill of 
costs." 

After entering said order of the 14th of ,June, 1911, and being at the same 
tenu of court at wliich said order of référence was entered, and before the 
exécution of said order of référence, the Parkersburg & Marietta Sand Com- 
pany filed its pétition asking the permission to interveue and file its claim in 
the said action, and the order allowing it to do so was entered on said 21st 
day of June, 1911. 

There was the taking of évidence on various claims by the said Abijah 
Hayes, master commissioner, and on the 5th day of January. 1912, he filed 
his report. It is unnecessary for us to refer to the action of the commis- 
sioner as to otlier claims, but as to the claim of Parkersburg & Marietta 
Sand (Company the said commissioner found agaiust the claim of the said 
Company and refused to allow said claim. 

Ou the lOth day of January, 1912, the exception of the Parkersburg & 
llarletta Sand Company to the master"s report was filed. Upon a hearing 
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of them the court sustained said exceptions as to that portion of said report 
whicli found against the right of l'arkersburg & Marietta Sand Company 
to file its pétition and prove its elaim lu said action, and permission was 
given to tlie Parlœrsburg & Marietta Sand Company to offer tlie necessary 
proof and évidence to sustain its clalm set up in its pétition. 

On tlie 20tli day of Jaiiuary, 1912, tliere was a trial of the action and of 
the several clainis whieh had lieen tiled in the action, under the said act of 
(îongress, before ;i jury, iind a verdict rendered, suid the jury brought in their 
verdict, makiug a finding as to said several daims, and as to the Parkers- 
burg & Marietta Sand Company the jury found in its favor the sum of $4,- 
422.22, the debt in the pétition of intervention uientioned, and the court ren- 
dered its jndgment in accordance with said verdict, and as to the claim of 
the Parkersburg & Marietta Sand Couiiiany it was that the United States 
of America, for the use of the Parkersburg & Marietta Sand Company, a cor- 
poration, do hâve and recover of and from the défendants, the Baker Contract 
Company, a corporation, Philip M. Pflel, and George E. Lorch, the sum of 
$4,422.22 with interest and costs, and provided that separate exécutions might 
issue on said judgments for the henefit of the respective plaintiffs. The case 
cornes hère on writ of error. 

William Beard, of Parkersburg, W. Va., for plaintiffs in error. 

Thomas Coleman, of Parkersburg, W. Va. (Ralph L,- Smith, oi 
Pittsburgh, Pa., and Geo. P. Chase, Dorr Casto, C. D. Forrer, H. P. 
Camden, and C, D. Merrick, ail of Parkersburg, W. Va., on the briefs), 
for défendants in error. 

Before GOFF and PRITCHARD, Circuit Judges, and ROSE, 
District Judge. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
The assignments of error filed by counsel for the défendants below 
are numerous. However, those relied upon are grouped under No. 
1, as follows: 

"The said sumœons, being directed to the marshal of the Western district 
of Pemisylvania and served and returned by said marshal, was without war- 
rant of law for the issuance and service of said writ. 

"The clerk of the then Circuit Court of the TJnited States for the North- 
ern Dlf-tiict of West Virginia was without authority of law to l.ssue process 
of sununons to commence said action and to direct the same to the marshal 
of the Western district of Pennsylvania. 

"The marshal of the Western district of Pennsylvania was without au- 
thority of law to serve and niake return of process issulng from the Circuit 
Court of the L'nited States for the Northern District of West Virginia." 

[1] Counsel for défendants insist that the summons was illégal and 
irregular, inasmuch as it was issued and directed to the marshal of 
the Western district of Pennsylvania, and, being served and returned 
by the marshal of that district, such service was without warrant of 
law. 

The act of Congress of February 24, 1905, being amendatory of 
the Act of August 13, 1894, among other things, provides: 

" * * * If no suit should be brought by the United States wlthin six 
months from the completion and final settlement of said contract, then the 
person or persons supplying the contracter with labor and materials shall, 
upon application therefor, and furnlshlng affidavlt to the departnient under 
the direction of which said work has been prosecuted that labor or mate- 
rials for the prosecution of such work has been supplied by hini or them. 
and payment for which has net beea made, be furnished with a certified 
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copy of said contraet and bond, upon which he or they shall hâve a rlght of 
âSân, aad stfiall be, and are hereby, authoriaed to brlng suit In the name 
ftf th© United States in the Circuit Court of the United States in the dis- 
trict In which sald contraet was to be performed and executcd, irrespective 
o( the amount in controversy in such suit, and not elsewhere, for his or their 
use and benefit, against said contractor and his sureties, and to prosecute the 
same to final judgment and exécution. • * • " 

It will be observed that jurisdiction is conferred upon the Circuit 
Court of the district where the work is to be performed "and not 
elsewhere." It was the obvious purpose of this act to alïord an ef- 
fective remedy, and thus save harmless laborers and materialmen en- 
gaged in work of this character. Its first provision is that a suit 
may not be brought by any creditors upon the bonds of the contractor 
until after there is a complète performance of the contraet, and such 
suit must be instituted within one year after the complète performance 
and settlement of the same. The second proviso is to the effect that, 
where any one of such creditors brings a suit, only one suit shall be 
brought, and that other creditors may file their claims and be made 
parties to such suit within one year from the completion of the con- 
traet. The third proviso is that personal notice shall be given of the 
pendency of such suit to ail creditors, notifying them of their right 
to intervene, and also, in addition thereto, notice by publication, etc. 

The act plainly provides that actions of this character shall be 
brought in the district in which the contraet was performed and ex- 
ecuted "and (as we hâve stated) not elsewhere." If it were other- 
wise, it would be a physical impossibility to adjust and settle différ- 
ences arisjng out of the performance of contracts of this nature. It 
not inf requently occurs that contracts of this kind are awarded to those 
residing in states other than the one in which the work is to be per- 
formed, and, under the law as it existed prior to this enactment, par- 
ties performing labor and furnishing materials were greatly embar- 
rassed in cases where they were forced to rely upon the settlement 
and adjustment of their différences by a trial of the same in the 
courts. It is obvious that it was to remedy this defect in the enforce- 
ment of the rights of individuals that Congress passed the statute 
upon which this suit was based. 

The Suprême Court of the United States has recently passed upon 
fhis question in the case of United States v. Congress Construction 
Co., 222 U. S. 199, 32 Sup. Ct. 44, 56 L. Ed. 163. In that case suit 
was brought in the Circuit Court of the district whereof the défend- 
ants were inhabitants, which, as appeared on the face of the déclara- 
tion, was not the district in which the contraet was to be performed. 
The subcontractors intervened, and asked to hâve their claims ad- 
judicated and judgment rendered thereon. The principal in the bond 
did not appear, but the sureties appeared specially, and interposed 
pleas to the jurisdiction, upon the ground that under the statute, con- 
formably to which the bond was given, power to entertain the action 
was vested exclusively in the Circuit Court of the district wherein the 
contraet was to be perforrned. The pleas were sustained, and the 
action dismissed for want of . jurisdiction. The Suprême Court, ir, 
reversing the judgment below, said: 
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"Whether or not, under the act o( 1S94, as amended In 1905, power to en- 
tertain the action was vested exclusively In the Circuit Court of the district 
whereln the contract was to be performcd, Is the question which was pre- 
sented to the court below and answered In the affirmative; and the correct- 
ness of that anawer turns upon the nature ol the action and the provisions 
of the statute. According to the déclaration, the contract for the construction 
of the building had been satlsfactorlly performed, full payment therefor had 
been made to the contractor, the conditions of the bond had been breached 
only by his f allure to pay deslgnated subcontractors for labor and materlals 
used in the construction of the building, and the object sought to be at- 
tained was the adjudication and enforcement of those demands, unaccom- 
panled by any pecuniary demand of the United States. Manifestly, there- 
fore, the action, although brought by the United States, was essentlally one 
In behalf of the subcontractors, and the respective interests of the United 
States and the subcontractors therein were in no wise différent from what 
they would hâve been, had the action been brought in the name of the 
United States by the subcontractors for the use and beneflt of the latter. 
The statute, whllst authorizing i)ersons holding unpald demands for labor 
or hiaterials to brlng such an action in the name of the United States, ex- 
pressly requires that it be brought 'in the Circuit Court of the United States 
In the district In whlch said contract is to be performed and executed, ir- 
respective of the amount In controversy, and not elsewhere,' and also pro- 
vides that only one such action shall be brought, and that it shall be so In- 
Btltuted and conducted, in point of notice and otherwlse, that ail demands 
of that class may be adjudicated therein and included in a single recovery. 
Considerlng the purpose of the statute, as manifested in thèse provisions, we 
think the restriction respecting the place of suit was intended to apply, and 
does apply, to ail actions brought in the name of the United States for the 
purpose only of securing an adjudication and enforcement of demands for 
labor and materlals, whether instituted by the United States or the creditors 
themselves. The reasons for the restriction are as applicable In the one in- 
stance as In the other, and it is difflcult to believe that it was Intended that 
it should be less potent when the United States acts for the creditors than 
when they act for themselves. The contention to the contra:ry is rested large- 
ly upoa the supposition that, In instances like the présent, where the dé- 
fendants, or some of them, are inhabltants of another district, there is an 
insuperable barrier to the maintenance of the action in the district wherein 
the contract was to be performed. But this supposition is a mlstaken one, 
for the provision restricting the place of suit opérâtes pro tanto to displace 
the provision upon that subject in the General Jurisdictlonal Act (25 Stat. 
433, c. 866, § 1 [U. S. Comp. St. 1901, p. 508]), and amply authorizes the ar- 
cuit Court in Ùie district wherein the action is required to be brought to 
obtain' jurlsdiction of the persons of the défendants through the service 
upon them of its process in whatever district they may be found." 

This décision removes ail doubts as to the true meaning and intent 
of this statute. Such being the case, we deem it unnecessary to dis- 
cuss this point further than to say that the ruling of the lower court 
as respects this question was eminently proper. 

[2] It is insisted by counsel that a motion was made in the court 
below to quash the summons in this case for the reason that : 

"The summons commencing the action was détective, in that it had no 
return day; the défendants were summoned to appear at rules to be held 

in the clerk's office of said coxurt on the first Monday In next, to 

answer," etc. 

We fail to find anything in the assignments of error to justify this 
contention. We find no exception in the record to the ruling of the 
court as respects this point; nor do we find any assignment of error 
upon which to base the cont ention qf cqtinsel for the défendant. 
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[3] There is another assignment of error which relates solely to tlie 
judgment of the Parkersburg & Marietta Sand Company. The de- 
fendant says that the fact that the Sand Company's pétition— 
" * * * was not flled until after tlie year allowed by the act of Congress 
upon whlch the right to sue on the bond is given Is certainly fatal to Its 
right to hâve jndgment, and the court erred iu sustainlng its exception to 
the spécial master's report, holding that it was not for this reason entitled 
to hâve a judgment for its claini." 

That this claim was not filed within the time required by the stat- 
ute is not controverted, but it is insisted by counsel for the Sand Com- 
pany that, inasmuch as the statute of limitation was not specially 
pleaded, the défendants cannot avail themselves of this défense. How- 
ever, the spécial master refused to allow this claim, and assigned the 
following reason for his failure so to do: 

"That the limitation must be specially pleaded is undoubtedly the law as 
applled to gênerai statutes of limitation, but your conmiissiouer's interpré- 
tation of the law applying to such statutes as the one authorizing this ac- 
tion, wherein the right of action is created and the limitation flxed therefor, 
is that the limitation is a condition attached to the right to sue at ail, and 
the action must be pursued within the limitation, or the right of action and 
the remedy are both lost, and such limitation need not be pleaded specially." 

This conclusion of the master was on exception reversed, and to 
this action of thé court below our attention is called. 

The Circuit Court of Appeals for the Eighth Circuit, in the case of 
United States, to the Use of Gîbson Lumber Co., v. Boomer, 183 Fed. 
726, 106 C. C. A. 164, held that the limitation is of the liability itself, 
and not of the remedy ; that it is a condition attached to the right to 
sue at ail; and that time has been made of the essence of the right, 
and the right is lost if the time is disregarded. The liability and the 
remedy are created by the same statute, and the limitation of the rem- 
edy is therefore to be treated as a limitation to the right. It has also 
been held by the Circuit Court of Appeals for the Third Circuit that 
the défense that the suit was prematurely brought need not be specially 
pleaded. It is available under the gênerai issue. Stitzer v. United 
States, 182 Fed. 513, lOS C. C. A. 51. 

There are two district court décisions to the contrary. One, United 
States, to the Use of Vaughan, v. Stitzer, 179 Fed. 567, was the case 
which was reversed in Stitzer v. United States, 182 Fed. 513, 105 C. 
C. A. 51, above cited. The other was United States v. United Surety 
Co., 192 Fed. 992, in which the décision was by Judge Van Fleet in 
the Northern district of California. He does not appear to hâve had 
his attention called to the Circuit Court of Appeals décisions to the 
contrary. 

In the case of Stitzer et al. v. United States, to the Use of Vaughan, 
182 Fed. 513, 105 C. C. A. 51, the Circuit Court of Appeals for the 
Third Circuit said: 

"The learned judge below, in his opinion in denying the motion for judg- 
ment non obstante veredicto, said: 'And for the purpose of this case it may 
also be assiuued — but witliout deciding the point — that an indepeudent ac- 
tion by the subcontractor sliould bave been deferred until six months had 
elapsed from Jul.y 20th, the date of final settlement. But it still romains to 
inquire whether the défendants are in a position to take advantage of this 
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defect lu procédure, and iu ruy opinion tlielr objection should not be allowed 
to prevall. ïhe défendants are settlng up what Is essentially a statute of 
limitation. It dllïers only froni tlie ordlnary statutes In the unesseutlal par- 
tlcular that by It a tiuie Is flxed bet'ore whlch suit may not be brouglit, 
whlle by thelr provisions a tlme Is fixed after whlch such action may not be 
entertalned. But It Is well settled that the défendant caunot takeadvantage 
of a statute of limitations unless in some way it is formally set up as a dé- 
fense.' In tlils we thlnk he erred. He treateci the statute In question as a 
statute of limitation, and concluded that because it had not been pleaded it 
had been walved. He cites authoritles to show, what is undoubtedly the 
law, that a failure to plead such a statute coustltutes a waiyer thereof, but 
none to show that a statute, lilîe tlie one in question, is in any sensé a stat- 
ute of limitation, or one whieh lilse that statute must bé pleaded. To call 
the statute in question a limitation is not only a mlsnomer, but an absolute 
mlsconception of the purpose of the act, whlch was to give any person or 
persons, supplying labor and niaterials to a contractor wlth the government, 
a rlght of action where before none existed. The act was not intended to, 
and does not, bar any cause of action, but rather créâtes one. The lapse 
of six months was a condition précèdent to the plaintifC's rlght to sue. In 
other words, a conditlonal cause of action only was conferred. Such cause 
of action was created by the statute, and must be instituted pursuant to 
the terms and conditions of the statute, and not otherwise. No party prier 
to the expiration of six months from the completion and final settlement of 
a contract, except the United States, was thereby authorized to sue upon 
the bond. Whether during that period the L'nlted States does or does not 
Institute a suit is a matter of entlre indifférence, in so far as the proper con- 
struction of the statute is eoncerned. It is sufflcient for our purpose to say 
that during that period, and ail of it, the only right of action on a bond 
given under that statute is vested exclusively in the United States. Th(r 
statute has recelved substantially the same construction that we hâve given 
It, in the following cases: United States v. Winkler (0. C.) 162 Fed. 397; 
Tltle Guaranty & Trust Co. v. Puget Sound Engine Works, 16.3 Fed. 169, 89 
C. C. A. 618 ; United States v. McGee et al. (G. C.) 171 Fed. 209." 

After a careful considération of this statute, creating — as it does — 
a right of action, and at the same time fixing a limitation as to the 
time within which suit shall be instituted, we are of the opinion that 
such limitation is a condition précèdent to the right to institute such ac- 
tion, which must be complied with in order to enable one to institute 
an action pursuant thereto. In other words, a right of action is granted 
provided suit is instituted within one year "after the performance and 
final settlement of said contract and not later." It appearing that the 
Parkersburg & Marietta Sand Company has failed to comply with this 
requirement, we are of the opinion that the right of action and the 
remedy are both lost, and that the défendant is not required to plead 
such limitation specially as a défense in order to defeat the complain- 
ant's right to recover. It follows that the court erred in sustaining the 
exception to the master's report as respects this question. 

The Sand Company urged below, and hère urges, that it was not 
barred by the limitation, because the notice required to be given to 
other creditors, informing them of the pendency of such suit, had not 
been given in the précise manner required by the statute. The purpose 
of this proviso is evidently to prevent a créditer or creditors institut- 
ing suit from securing to themselves an unfair préférence over other 
creditors in cases where the penalty of the bond is not suffîcient to 
satisfy ail claims against the contractor. What rights a creditor, who 
had lost by failure of the parties instituting suit to give notice, would 
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have as against those responsible for such failure, need not be hère 
considered. It is sufficient to say that in our judgment the proviso 
does not extend the time during which a creditor can make claim 
against the surety. 

It follows from what has been said that the judgment in favor of 
ail the creditors, except the Parkersburg & Marietta Sand Company, 
should be affirmed, and the judgment in its favor should be reversed. 



ATLAS MFG. CO. et al. v. STREET & SMITH. 

(Circuit Court of Appeals, Eighth Circuit. March 26, 1913.) 

No. 3,826. 

1. Tbade-Mabks and Tbade-Names (§ 61*) — Registration — Bffect. 

Act Feb. 20, 1905, c. 592, 33 Stat. 724 (II. S. Comp. St. Supp. 1911, p. 
1459), authorizing registration of trade-marks, provides that the ap- 
plicant ghall speclfy the class of merchandise and the partlcular descrip- 
tion of goods comprised in such class to which the trade-mark is ap- 
proprlated, a description of the trade-mark itself, and a statement of the 
mode in which it is applled. Jleld that, where complainant registered 
the words "Nlck Carter" as a trade-mark and descrlbed the goods to 
which It was attached as "a weekly periodlcal devoted to fiction," the 
only property entltled to protection under such trade-mark was a periodl- 
cal ; and hence complainants were not entltled to restrain the use of 
the term "Nick Carter" as the name of a personage shown in movlng pic- 
tures. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cenfc 
Dlg. § 76; Dec. Dig. § 61.*] 

2. Trade-Ma,eks and Tbade-Names (§ 24*)— Literaet Property. 

Llterary property in a book cannot be protected by a trade-mark, nor 
otherwise than by copyright. 

TEd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 27 ; Dec. Dig. § 24.*] 

3. Teade-Marks and Trade-Names (§ 68*) — TJnlawful Compétition — Simi- 

larity of Goods. 

That complainants for many years had publlshed détective stories em- 
bodi'lng the eharacter "Nick Carter" did not entltle them to an injunc- 
tion restrainiug the use of such name to deslgnate a eharacter repre- 
sented on moving-plcture films depictlng a détective story, on the theory 
of unlawful compétition and trade; there belng no simllarlty in the 
"class of goods" otCered for sale. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 79 ; Dec. Dig. § 68.»] 

4. Copyrights (§ 16*) — Litebature — Characteb. 

That complainants' "Nick Carter" détective stories were not of the 
hlghest class of literature dld not bar complainants from relief in the 
courts against piracy ; the stories belng proper subjects of copyright. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 17; Dec. 
Dig. § 16.*] 

5. LiTEHABY Property (§ 4*)— Riqhts or Authob. 

The author of a llterary work, at eommon law, has the exclusive right 
to the first publication only, but has no exclusive right to multlply or 

•For other oases see same toplc & § ncmbbb in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexas 
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control subséquent copies by others ; thls right being entirely a créature 
of statute, secured by the copyright laws of différent governments. 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. § 3; 
Dec. Dig. § 4.*] 

6. LiTEBABY PKOPEETY (§ 3*) — LlTERARY WOKKS. 

Neitlier the author nor proprletor of a literary work has any property 
In its name; tli^ t being a term of description whlch serves only to 
identlfy the work, aud may be adopted and applied to any other booli or 
trade commodity, provided the person does not use it as a false token 
to iuduce the public to believe that the thing to which he has applied 
It is the identical thing which it orlginally designated. 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. § 2 ; Dec. 
Dig. § 3.*] 

7. Copyrights (§ 37*) — Books — Title. 

The copyright of a hook does not prevent others from taking the same 
title for another book, though the copyright has not expired. 

\FA. Note. — For other cases, see Copyrights, Cent. Dig. § 38; Dec. Dig. 
§ 37.*] 

8. Copyrights (§ 36*) — Expiration — Rights of Public. 

On the expiration of the copyright of a novel, any person may use the 
plot for a play, copy or puhlish it, or make any use of it he sees fit; 
so where one writes and copyrights a play based on a novel, and bear- 
ing the same title as the novel, he cannot prevent another from glving 
the same name to an entirely différent play which has been constructed 
from that novel. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. § 37 ; Dec. Dig. 
i 36.*] 

9. Copyrights (§ 33*)— Expiration— Copyrighted Name. 

The right to use a copyrighted name on the expiration of the copy- 
right becomes public property, subject to the limitation that the right 
be so exercised as not to deceive the public and lead them to believe that 
they are buying the particular thing which was produced under the copy- 
right. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 33.*] 

10. Copyrights (§ 36*) — Translation — Dramatization — Statutes. 

Rev. St. § 4952, as amended by Act Gong. March 3, 1891, c. 565, 26 
Stat. 1107 (U. S. Comp. St. 1901, p. 3406), providing that authors or their 
assigns ^all hâve the exclusive right to dramatize and translate any of 
their works for which copyright shall hâve been obtained, makes such 
exclusive right an intégral part of the copyright itself. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 37; Dec. Dig. 
§ 36.*] 

11. Trade-Maeks and Tbade-Names (§ 67*) — TJnlawful Compétition — Peo- 

TEGTION. 

The law of unfair trade is to protect the honest trader in the business 
which fairly belongs to him ; to punish the dishonest trader, who is tak- 
ing his competitor's business by unfair means, and to protect the pub- 
lic from déception. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 78; Dec. Dig. § 67.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Miller, 20 C. C. A. 165; Lare r. Harper & Bros., 30 0. G. A. 
376.] 

*For otber cases see same toplc & | ottmbeb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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12. Tbade-Maeks and Tkade-Names (§ 61*) — ^Infeingement — Eight to Ke- 

LIEF. 

To sustain a charge of infringement o( a trade-mark, the owner must 
hâve used it on the sanie class of goods put out by the alleged infringer, 
but not necessarily on the same species of goods. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-:Names, Cent 
Dig. § 76; Dec. Dig. § 61.*] 

13. Tkade-Mabks and Tkade-Names (§ 24*) — Nature of Right — Chabacteb 

or Protection. 

Neither trade-mark nor trade-name can afford protection to détective 
stories, as such, whether published or still unpublished, and much less 
viffaere neither title nor composition is plrated, and but a single common 
character is used by the alleged infringer. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §27; Dec. Dig. § 24.*] 

14. LiTEBABT PKOPEBTY (§ 4*) — FOEMS OF PbODTJCTION MOVING PiCTUBES 

Dbamatization — Bocks. 

Moving pictures and dramatization being cognate forms of production, 
when the latter is copyrighted, it necessarily includes the former ; but 
■ in the absence of copyright no such relation exists between either mov- 
ing pictures or dramatization and a writteii book relating the same story. 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. § 3; 
Dec. Dig. § 4.*] 

Hook, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Suit by Street & Smith, a copartnership, against the Atlas Manu- 
facturing Company and another. Decree for complainants, and de- 
fendants appeal. Reversed, and bill dismissed. 

James Love Hopkins and Nelson Thomas, both of St. Louis, Mo., 
for appellants, 

Hugh K. Wagner, of St. Louis, Mo. (Léonard J. Lahgbein, of New 
York City, on the brief), for appellees. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

VAN VALKENBURGH, District Judge. Appellees, complainants 
below, are citizens of the state of New York, and are the members of 
a copartnership known and styled as Street & Smith. This firm is en- 
gaged in the business of publishing détective stories characterized by 
the gênerai name of "Nick Carter." Its publications are issued week- 
ly and consist, exclusive of cover, of 32 pages 11 by 8 inches in size. 
Of thèse pages, 26 are devoted to a détective story complète in itself ; 
5 pages to space-filling items under the heading "News of AIL Na- 
tions" ; and 1 page to advertising other publications issued by the same 
firm. The cover is in colors and présents in order the sériai number, 
date, price, gênerai title "Nick Carter," the spécifie title of the détec- 
tive story, as "The Red Button," contained in that issue, and an illus- 
tration characteristic of the story, or depicting some incident in it. 
Slight modifications of interior make-up hâve since been made, but 
this description applies to complainants' exhibit, filed with their bill: 

•For other cases see same toplo à § numbbb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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July 1, 1912. The fuiiction of the weekly issue is the publication of 
ihe single détective story contained therein. A diiïerent story under 
a distinct title is published each week. Thèse stories are complète in 
themselves. The only connection between them is that the détective 
character, Nick Carter, is the central figure in each. April 19, 1910, 
complainants registered the name "Nick Carter" as a trade-mark for 
"a weekly pubHcation devoted to fiction," alleging that it had been 
used in their business and that of their predecessors since March 30, 
1885. 

The appellant Atlas Manufacturing Company is a Missouri corpora- 
tion domiciled in the city of St. Louis. Its business includes the man- 
ufacture and sale of moving-picture films. Appellant Crawford is its 
président. In January or February, 1912, said Atlas Manufacturing 
Company employed certain persons, named, respectively, Wolcott and 
Hamilton, to write a scénario or mémorandum of the séries of events 
in a détective story. This story was then acted vidth appropriate stage 
setting and the performance photographed in séquence. From thèse 
photographs a film was prepared, and it is the purpose of appellants to 
sell, rent, or lease this film to such persons as may désire to display 
it in moving-picture theaters. As advertised the story présents "Nicic 
Carter, the Great American Détective, Solving the $100,000.00 Jewel 
Mystery." It appropriâtes neither title, plot, nor situations of any 
story published by complainants. The name Nick Carter is used, and 
a détective story is portrayed. The name of the appellant corporation, 
as manufacturer, is displayed upon the screen. Complainants, claim- 
ing the "exclusive right to make, sell, print, publish, and display to 
the public détective stories marked with the name and trade-mark 
'Nick Carter' and called and known by the trade-name 'Nick Carter,' " 
filed their bill of complaint July 1, 1912, to restrain défendants from 
using this name in any connection or form. A preliminary injunction 
was granted, and défendants appealed. Complainants hâve taken out 
no copyright upon any of their publications. Therefore no rights aris- 
ing under the copyright law are presented for détermination. The 
property rights asserted are based (1) upon registered trade-mark ; 
(2) upon long-established trade-name. 

[1] The trade-mark registered is "Nick Carter." The law author- 
izing such registration provides that the applicant shall specify "the 
class of merchandise and the particular description of goods comprised 
in such class to which the trade-mark is appropriated, * * * a 
description of the trade-mark itself," and "a statement of the mode in 
which same is applied and affixed to goods. * * * " Act Feb. 20, 
1905, 33 Statutes at Large, pt. 1, c. 592, p. 724 (U. S. Comp. St. Supp. 
1911, p. 1459). In compliance with this requirement complainants par- 
ticularly describe their so-called goods as "a weekly periodical devoted 
to fiction." To entitle this publication to protection under the trade- 
mark granted, it must conform to the description filed; it must be a 
periodical. In Smith et al. v. Hitchcock, 226 U. S. 53, 33 Sup. Ct. 6, 

57 L. Ed. , decided November 18, 1912, the Suprême Court held 

that the "Tip Top Weekly," issued by thèse same complainants, and 
204 F.— 26 
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practically identical in structure with the "Nick Carter" publication, 
is not a periodical, but a book. 

[2] Literary property in a book cannot be protected by trade-mark, 
nor otherwise than by copyright. Black v. Ehrich (C. C.) 44 Fed. 793 ; 
Brown on Trade-Marks, §§ 116, 117. This is conceded by complain- 
ants' counsel in brief and argument ; but it is claimed that whether the 
pubHcation be regarded as a periodical or a book the trade-mark pro- 
tects it in its character as goods or meixhandise. It is therefore well 
to détermine the exact nature of the "merchandise" to which the trade- 
mark applies. This must be the publication, as such, whether book or 
periodical. It is the form, not the contents. "Nick Carter" is not the 
name of the spécifie story, as, in this case, "The Red Button." None 
of the individual stories, as such, are covered by the mark. To pub- 
lish a'iittle booklet entitled "The Red Button," distinct in size, form, 
and dress, not bearing the imprint "Nick Carter," would not infringe 
this technical trade-mark. Conceding to this registered mark its 
broadest application, it can at most protect only against something in 
the nature of a periodical publication — of the same class. 

No exercise of imagination, however fertile, can transform défend- 
ants' film or its intermittent exhibitions into anything resembling a pe- 
riodical publication. 

[3] Complainants' chief reliance would seem to be upon the claim 
asserted in their bill that they hâve possessed for many years, and still 
possess, the exclusive right to make, sell, print, publish, and display to 
the public détective stories called and known by the trade-name "Nick 
Carter." This is a direct appeal to the law affecting unfair compéti- 
tion in trade. Because they hâve long published détective stories as- 
sociated with this name and character, they now assert the exclusive 
right to construct and make public in any manner whatsoever ail dé- 
tective stories involving the name and character of Nick Carter. It is 
the individual story as an article of merchandise, and not the form of 
publication, for which protection is thus invoked. In the language of 
the brief, "the sole question in this case for the court to décide is 
whether or not a moving-picture film is of the same class of goods as 
a printed book." The claim advanced is ingenious and decidedly com- 
prehensive in its scope. 

[4, 5] We agrée with counsel that "the fact that appellees' [com- 
plainants'] stories are not the highest class of literature does not bar 
complainants from relief by the courts." In other words, this fact 
does not take from the stories their essential character as literature in 
the eyes of the law. They are subjects of copyright. And this leads 
us to inquire what complainants' standing would be under the law of 
copyrights? The author of a literary work or composition has, by 
common law, the exclusive right to the first publication of it. He has 
no exclusive right to multiply or control the subséquent issues of cop- 
ies by others. The right of an author or proprietor of a literary work 
to multiply copies of it to the exclusion of others is the créature of 
statute. This is the right secured by the copyright laws of the différ- 
ent governments. Palmer y. De Witt, 47 N. Y. 532, 7 Am. Rep. 480. 
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[6] "Neither the author nor proprietor of a literary work bas any property 
In its name. It is a term of description, which serves to identlfy the work ; 
but any other person can, with impimity, adopt it and apply it to any other 
book, or to any trade eommodity, provided lie does not use it as a false token 
to Induce the public to belleve that the thing to which it is applied Is the iden- 
tical thing which it originally designated. If literary property could be pro- 
tected under the theory that the name by which it is christened is équivalent 
to a trade-mark, there would be no necesslty for copyright laws." Black v. 
Ehrich (C. C.) 44 Fed. 793. 

[7-9] So the copyright of a book does not prevent others from 
taking the same title for another book, though the copyright has not 
expired ; and on the expiration of the copyright of a novel any person 
may use the plot for a play, copy or publish it, or make any other 
use of it he sees fit. In such case, where one writes and copyrights 
a play based on a novel, and bearing the same title as the novel, he 
cannot prevent another from giving the same name to an entirely dif- 
férent play which has been constructed from that novel. Glaser v. 
St. Elmo Co. (C. C.) 175 Fed. 276. The right to use a copyrighted 
name upon the expiration of the copyright becomes public property, 
subject to the limitation that the right be so exercised as not to de- 
ceive members of the public and lead them to believe that they are 
buying the particular thing which was produced under the copyright. 
G. & C. Merriam Co. v. Ogilvie (C. C. A.) 159 Fed. 638, 88 C. C. A. 
596, 16 L. R. A. (N. S.) 549, 14 Ann. Cas. 796. 

[10] Original section 4952, R. S. U. S., provided that "authors 
may reserve the right to dramatize or to translate their own works." 
Unless this réservation was made, the public was free to make such 
use of them. By act of March 3, 1891, c. 565, 26 Stat. 1107 (U. S. 
Comp. St. 1901, p. 3406), it was provided that "authors or their as- 
signs shall bave exclusive right to dramatize and translate any of 
their works for which copyright shall bave been obtained under the 
laws of the United States." This made such exclusive right an inté- 
gral part of the copyright itself. Under this section, so amended, the 
Suprême Court has held that an exhibition of a séries of photographs 
of persons and things, arrangea on films as moving pictures and so 
depicting the principal scènes of an author's work as to tell the story, 
is a dramatization of such work, and the person producing the films 
and offering them for sale for exhibitions, even if not himself ex- 
hibiting them, infringes the copyright of the author. Kalem Co. v. 
Harper Bros., 222 U. S. 55, 32 Sup. Ct. 20, 56 L. Ed. 92, Ann. Cas. 
1913A, 1285. Nevertheless, it is held that the owner of the copy- 
right of a novel is not entitled to protection against the use of that 
name in connection with a dramatic composition which does not 
présent any scènes, plot, or dialogue imitated or adapted from the 
novel ; it being the name in connection with the novel, and not the 
name alone, which the copyright protects. Harper et al. v. Ranous 
(C. C.) 67 Fed. 904. If the copyright has expired, or none has been 
taken out, neither the rights and privilèges conferred, nor the limita- 
tions and obligations imposed, by that law are présent, because, apart 
from the statute^ none exist. 
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Complainants do net rely iipon copyright. The name "Nick Carter" 
is not the title of any story, nor the name of author or pubhsher. But 
complainants insist that we shall consider their books, not from the 
hterary standpoint, but as merchandise, and cite numerous cases rec- 
ognizing that the principles of trade-mark law, and the law forbidding 
unfair compétition in business, may, under certain conditions, apply 
to books, magazines, periodicals, and nevvspapers. That they may 
and do apply to magazines, periodicals, and newspapers, as such, we 
haye already seen; to books the application is more limited. The 
cases cited reveal that protection is accorded in connection with spé- 
cifie kinds of books, such as Bibles, dictionaries, and works of a like 
nature, where the name has so long been used to designate the pro- 
duction as to hâve become identified with such particular publications 
as denoting their origin, and where the use of such name by another 
publisher, having no connection with the place or name, can hâve no 
purpose except to deceive purchasers. Chancellor, etc., of Oxford 
University v. Wilmore-Andrews Pub. Co. (C. C.) 101 Fed. 443 ; Mer- 
riam Co. v. Straus et al. (C. C.) 136 Fed. 477; Ogilvie v. Merriam 
Co. (C. C.) 149 Fed. 858; Merriam v. Holloway Pub. Co. (C. C.) 43 
Fed. 450; Merriam et al. v. Texas Siftings Pub. Co. (C. C.) 49 Fed. 
944; Merriam v. Famous Shoe & Clothing Co. (C. C.) 47 Fed. 411. 
In instances where the same method of sélection, illustration, and style 
of binding, as well as name on the cover, hâve been taken, the form 
of publication is the feature of critical importance. Estes et al. v. 
Williams et al. (C. C.) 21 Fed. 189 ; Estes et al. v. Leslie et al. (C. 
C.) 27 Fed. 22; Estes et al. v. Worthington (C. C.) 31 Fed. 154. In 
ail cases the courts hâve been careful to limit the doctrine announced 
to the spécial circumstances, and hâve coupled it with a restatement 
of well-known principles. Thus in Merriam v. Straus et al., supra, 
Judge Wallace said : 

"It is proper, however, to say that tlie bill is in part an attempt to protect 
tlie literary property in tlie dictionaries, whicli became public! .iuris upon the 
expiration of the copyrights. This attempt must prove futile." 

In Ogilvie v. Merriam Co. (C. C.) 149 Fed. 858, it is pointed out 
that this public right cannot be taken away or abridged on any theory 
of trade-mark or unfair compétition, which is only another way o£ 
seeking to perpetuate the monopoly secured by the copyright. Similar 
views are expressed in Merriam v. Texas Siftings Pub. Co. (C. C.) 
49 Fed. 944, and Merriam v. Famous Shoe & Clothing Co. (C. C.) 47 
Fed. 411. In G. & C. Merriam v. Ogilvie (C. C. A.) 159 Fed. 638, 88 
C. C. A. 596, 16 L. R. A. (N. S.) 549, 14 Ann. Cas. 796, the Court of 
Appeals for the First Circuit used language still more explicit: 

"The name 'Webster' having been copyrighted by the Merriams, they were 
protected in its use under a statutory right during an expressed term of years. 
The protection, therefore, in that respect, came by virtue of the copyright, 
rather than by virtue of Its use in publication and trade. The statutory mo- 
nopoly having expired under statutory limitation, the word 'Webster,' used 
in connection with a dictionary, became public property, and any relief 
granted upon the idea of title or proprletorshlp In the trade-name of 'Webster' 
would necessarily involve an unwarrantable continuance of the statutory mo- 
nopoly secured by the copyright." 
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The important principle involved is, perhaps, most pointedly stated 
by Mr. Justice Miller in Merriatn et al. v. Holloway Pub. Co., supra. 
He says : 

'•I waiit to say, however, witli référence to the main issue in tlie case, tliat 
it occurs to me that thls proceedlng is an attempt to establisli tlie doctrine 
that a party who lias liad the copyright of a book untll it has expired may 
continue that nionopoly Indeflnltely, under the pretense that it is protected 
by a trade-mark, or something of that sort. I do not believe In any such 
doctrine, nor do my Associates. When a man takes ont a copyright for any 
of his writings or works, he impliedly agrées that at the expiration of that 
copyright such writings or works shall go to the publie and become public 
property. I may be the flrst to announce that doctrine, but I announce it 
without any hésitation. If a man is eutltled to an extension of his copyright, 
he may obtain it by the mode pointed out by law. The law provides a 
niethod of obtainlng such extension. The copyright law gives an author or 
proprletor a monopoly of the sale of his writings for a defiulte period, but 
the grant of a monopoly implies that after the monopoly has expired the pub- 
lic shall be entitled ever afterwards to the unrestrlcted use of the book. 
* * * I will say this, however: That the contention that complainants 
hâve any spécial property in 'Webster's Dictionary' is ail nonsense, since the 
copyright has expired. What do they mean by the expression 'their book,' 
when they speak of Webster's Dictionary? It may be their book if they 
hâve bought it, as a copy of Webster's Dictionary is my book if I hâve bought 
it. But in no other sensé than that last indicated can the complainants say 
of Webster's Dictionary that it is their book." 

In the Chatterbox Cases (Estes v. Williams, supra, Estes v. Leslie, 
supra, and Estes v. Worthington, supra) emphasis is laid chiefly upon 
similarity of form. In Estes et al. v. Williams et al., supra, it was 
said: 

"There is no question but that the défendants hâve the right to reprint the 
compositions and illustrations contained in thèse books, including the titles 
of the several pièces and pictures. That does not settle the question as to 
the right clalmed hère. There is work in thèse publications aside from the 
ideas and conceptions. Johnston was not the writer of the articles nor the 
designer of the pictures composing the books, but he brought them out in 
thls form. The name indicates this work. The défendants, by puttlug thls 
name to their work in bringing out the same style of book, indicate that 
their work is his. This renders his book less remunerative, and while con- 
tinued is a continulng injury which it is the pecullar province of a court 
of equity to prevent." 

In Kalem Co. v. Harper Bros., 222 U. S. 55, 32 Sup. Ct. 20, 56 L. 
Ed. 92, Ann. Cas. 1913A, 1285, it was suggested by counsel that to 
extend the copyright to a case of reproducing scènes from Ben Hur 
by means of moving pictures was to extend it to the ideas as distin- 
guished from the words in which those ideas are clothed. Mr. Jus- 
tice Holmes said : 

"But there is no attempt to make a monopoly of the ideas expressed. The 
law confines itself to a ijartlcular, cognate, and well-known form of produc- 
tion." 

[11,12] It may be conceded : That the law relating to unfair trade 
has a threefold object: First, to protect the honest trader in the 
business which fairly belongs to him; second, to punish the dishon- 
est trader, who is taking his competitor's business away by unfair 
means ; third, to protect the public from deceotion. Gulden v. Chance 
(C. C. A.) 182 Fed. 303, 105 C. C. A. 16. That to sustain a charge of 
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infringement the owner of a trade-mark must hâve used it on the 
same class, but not necessarily on the same species, of goods as the 
alleged infringer. Layton Pure Food Co. v. Church & Dwight Co. 
(C. C. A.) 182 Fed. 35, 104 C. C. A. 475, 32 L. R. A. (N. S.) 274. Of 
course, défendants' film bears no resemblance to complainants' books. 
No one would buy the one in the belief that he was getting the other. 
It is the display that constitutes the infringement, if there is one; and 
in such case the producer of the film is responsible equally with the 
exhibitor. Kalem Co. v. Harper Bros., supra. We do not think a 
moving-picture show is of the same class as a written book. One 
belongs to the field of literature; the other to the domain of theatri- 
cals. Originally there was no légal connection between the written 
novel and a dramatization based upon its characters and incidents. 
The connection was made by statute in dérogation of the common law. 
In the absence of copyright, the situation is as if no such connection 
had ever been made. We are unwilling, indirectly, to extend to writ- 
ings a protection beyond that conferred by statute. Congress created 
a spécifie form of monopoly for literary property in this country, and 
made it subject to express limitations. It is for Congress to say 
whether thèse limitations: should be relaxed. 

[13] Neither trade-mark nor trade-name can afford protection to 
détective stories, as such, whether published or still unborn, ând much 
less where neither title nor composition is pirated, and but a single 
common character is used. The suggestion involves an attempt to 
make a monopoly of ideas, instead of confining the .apphcation of the 
law to "a particular cognate and well-known form of production." 

[14] Moving pictures and dramatizations are cognate forms of pro- 
duction. When copyright was extended to the latter, it necessarily 
included the former ; but in the absence of copyright no such rela- 
tion exists between either of thèse forms and the written book. It 
is not thought that the public will be deceived into belief that it is 
seeing a reproduction of one of complainants' stories when it witness- 
es that displayed from défendants' film. But if so it is no more de- 
ceived than when it reads a book of the same name as one thereto- 
fore published, but unprotected. It may be that the défendants are 
profiting by the use of a name made distinctive by complainants, but 
this is true of one who sells a brand of cigars named after a f amous 
book or a famous personage. In the absence of some positive légal 
right in complainants, thèse are conditions for which equity cannot 
undertake to create a remedy. The decree below must therefore be 
reversed and the case remanded, with directions that the preliminary 
injunction be dissolved and the bill dismissed for want of equity. 
Mast, Foos & Co. v. Stover Manufacturing Co., 177 U. S. 485, 20 Sup. 
Ct. 708, 44 L. Ed. 856; Castner v. Coffman, 178 U. S. 168, 20 Sup. 
Ct. 842, 44 L. Ed. 1021. 

It is so ordered. 

HOOK, Circuit Judge (dissenting). My objection to the above con- 
clusion can be expressed in a sentence: The défendants are engaged 
in appropriating the fruits of complainanti*' current endeavors, and, 
are deceiving the public. 
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TRIMBLB et al. v. RICE et at 
(Circuit Court of Appeals, Fourth Circuit February 12, 1913.) 

No. 1,108. 

1. EXKCUÏ0R8 AND Administbaxobs (§ 386*) — Salb oï Land xo Pat Debts — 

Pakties— Rkmai n dekmen . 

'Jestator, having chargea his debts on other property, devlsed certain 
real estate to his two sons for life, and for the life of the survivor, with 
remainder to their legitimate issue, or the legitimate issue of the one 
haying issue, and on failure of issue over to surviving brothers and 
sisters of the whole blood in fee, but provlded that, if the property 
charged with the payment of debts should be insufflcient, the proceeds 
of the land devised to his sons should be used therefor. Held, that a sale 
of the land devised to the sons to pay debts, after possession had been 
dellvered to them in proceedings in which the court acquired no ju- 
risdictiou of the remalndernien, some of which were then in being, did not 
bar their rights in the property. 

[Ed. Note. — For other cases, see Executors and Admlnistrators, Cent 
Dig. i 1.570; Dec. Dig. § 386.*] 

2. ExEouTOBs and Administeatobs (I 332*) — Land Specifically Dkvised — 

Sale to Pay Debts — Statutes. 

Section 4 of the statute of George II, provlding for the sale of lands 
of a deceased person to pay debts, does not make the descended or de- 
vised lands in possession of the helrs or devisees llable for the debts of 
the ancestor, except where the cause of action has been establlshed 
against them in a suit to which they are parties; they belng not bound 
by a judgnient against the executors or admlnistrators to which they are 
nelther parties nor prlvies. 

[Ed. Note. — For other cases, see Executors and Admlnistrators, Cent. 
Dig. i§ 1369-1371 ; Dec. Dig. § 332.*] 

3. WiLLS (§ 608*) — Devises— RuLE in Shexley's Case. 

A devise of certain land to testator's two sons durlng their natural 
lives, or the survivor of them, then to their legitimate Issue, or to the 
legitimate issue of the son having such Issue, whether the son be li\'ing 
or deceased, and on failure bf issue then to testator's surviving brother 
or sister of the whole blood, did not vest in the sons a fee under the 
rule in Shelley's Case. 

[Ed. Note.— FOr other cases, see Wills, Cent TAg. §§ 1372-1378; Dec. 
Dig. § 608.*] 

In Error to the District Court of the United States for the District 
of South Carolina, at Greenville ; Henry A. M. Smith, Judge. 

Ejectment by Mary R. Trimble and others against W. G. Rice, Jr., 
and another. Judgment for défendants, and plaintiffs bring error. 
Reversed. 

Two ejectment sults were Instltuted in the United States District Court 
for the District of South Carolina by Mary Trimble and others, chlldren of 
Willis Boyd and William Downs Calhoun, late of that state, against one W. 
G. Rlee and the Coronaca Cil Mill. Thèse sults, belng In ail respects identl- 
cal, except as to the défendants and the particular land sued for, were heard 
together by order of the court and consent of parties, the judgment in one 
to ablde that of the other. The facts are as follows : 

Downs Calhoun was a planter, living in Abbeville district, of South Caro- 
lina, and In 1842 he made his vnll, by the seventh clause of which he gave 
his two sons, Willis Boyd and William Downs Calhoun, above named, cer- 
tain land for life and for the life of the survivor, with remainder to their 
legitimate issue or the legitimate issue of the one having issue, and, on fail- 

•For other casss see same topic & ! numbbb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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lire of such Issue, over to the snrviving brotliers and sisters of the wliole 
blood lu fee simple forever. The life tenants dled, one of them lu Febniary, 
1872, the otlier ou the 30th of Aprll, 1901, both leaviug childreu who were 
the plalutlffs below. This suit was comineuced April 22, 1907, and is loi- 
parts of tlie laud so devlsed. 

Tbe testator, Dowus Calhoun, dled in 1850, and his will was duly probated 
prior to the 9th day of July of that year, and his exécuter, Nathan Oallioun, 
a brother of the deceased and an uncle of the iife tenants, was noiulnated 
as exécuter, and at once qualified and took upon Mmself the duties of his 
office. The deceased had when he dled but one farni, on whlch there were 
two dwellings, In one of whicli lie resided. At the death of the testator the 
said sons "were placed and went Into the exclusive possession" of said lands 
devlsed to them, wliich they divlded between themselves, and coutinued in 
exclusive possession of the saine until they sold out and emigrated to Ala- 
bama and Mississippi, respectlvely, in 1855 and 1857. The title of the dé- 
fendants was derived through iiiesue conveyances niade by Wlllls B. and 
William Downs Calhouii between 1855 and 1857, at or about wlilch time 
the Calhouns removed froni the land and from the state of South Carolina. 
Ky clause 10 of the vvlll the testator charged his debts, if any, against prop- 
erty not devlsed, and in the eleventli clause of the will, in case there sliould 
be any deflclency in the proceeds of the property spécial ly charged witii 
délits, he said : "I then charge the estate of niy two sons, Willis Boyd Cal- 
houn and William Downs Calhoun, hereiii devlsed to tliem, witli the pay- 
ment of ail my jiist debts, or such balance of my debts whlch renialn un- 
paid after exhaustlng the residuary real aud personal estate herein set apart 
for that and other jiurposes herein expressed." 

To show the character of the possession of the life tenants of the identical 
lands devlsed and sued for, the complainants lutroduced a deed the life ten- 
ants had proeured to be made to themselves, as alleged, through invalld pro- 
ceedings wherein the lands are described in the words of the will itself, as 
"the Long tract, the Davis tract, the Busby tract, the Bartrum tract, the 
Caldwell tract, and the Steward tract." The complainants also Introduced 
the proceediugs of the court under whlch the deed was made, for the pur- 
pose of showing that it was founded on an ex parte pétition by the executor 
in the court of equity, on which an order was made to iiiquire "if the state- 
ments of the pétition are true, and if the devisees of the land described in 
the pétition consent to a sale thereof," dated June 13, 185.3. The next and 
only other entry was dated June 16, 1853, reclting a référence to inqulre 
and report if thèse lands be required to be sold for the payment of debts 
(which order of référence is nowhere shown), and reclting a report that such 
sale is necessary. and directiiig the tract of land mentioned in the seventh 
clause of the will to be sold, proceeds of such sale to be pald to the executor 
so far as necessary, balance to be pald in equal proportion to said défend- 
ants," etc. 

The record further shows a report of the commissioner that he sold the 
land in October, 1853, to W. D. Callioun and W. B. Calhoun for ,$2,900, aud 
executed a deed to them for the saine. This is ail that is aHirmatlvely 
shown ever to hâve existed — though It is admitted that there was a lire In 
1873 that coiisumed ail other or further record, it there was any. The will 
was also in évidence. 

At the conclusion of the plaintlft's' proofs the court ex niero motu dlreeted 
verdicts for défendants; the latter ofCering no proofs. The plalntiffs ex- 
cepted to the ruling of the court, and the case is hère on writ of error. 

W. A. Gunter, of Montgomery, Ala., and A. L. Gaston, of Chester, 
S. C, for plaintiiffs in error. 

J. B. Park and F. B. Grier, both of Greenwood, vS. G. (Grier, Park 
& Nicholson, of Greenwood, S. C., on the brief), for défendants in 
error. 

Before GOFF and PRITCHARD, Circuit Tudges, and ROSE, Dis- 
trict Judge. 
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PRITCHARD, Circuit Judge (after stating the facts as above). 
The learned judge who tried this case, before instructing the jury in 
favor of the défendants below, made the following statement: 

"Thèse are two cases, brought by Mary E. Trimble and others, one agalnst 
the Coronaca OU Mill, and the other against W. G. Rice, Jr. It is admitted 
by ail parties that the question is a légal one, depending upon the valldity 
ot a sale made in 1854. I charge you that the rights of the plaintiffs lu 
thèse cases to recover dépends upon the valldity of the sale made by order 
of the court of equlty for the district of Abbeville in 1853, aud of the de- 
cree made by that court, the deed being dated the 22d of May, 1854. 

"I charge you as a matter of làw that that deed is a valid instrument; 
that, although many of the records are lost or destroyed, everything must 
be presumed to hâve been validly done at the time ; that ail the proper par- 
ties who should hâve been before the court accordlng to the practice of the 
then existlng court were before it, together with the subject-matter ; and 
that it had jurlsdlctlon of the subject-matter of the action. The order for 
sale or decree for sale which was made was, therefore, a valid decree, and 
the sale and deed made in pursuance of it was a good sale and deed, and 
passed tltle to this property, and the plaintiffs are, therefore, bound thereby, 
and not entitled to recover ; so you will write on thèse eomplaints, 'We find 
for the défendants the property in dispute.' " 

[1] It is insisted by counsel for the plaintiffs below that the chan- 
cery court, in which that proceeding was instituted and upon which 
the deed of défendants, as well as those under whom they claim, were 
based, was without jurisdiction to pass upon the rights of the remain- 
dermen, who were not made parties to that suit. There was évidence 
introduced to the effect that the complainant, Edwin Calhoun, remain- 
derman under the will, was born June 9, 1850, and was living with 
his father, Downs Calhoun, on said land, at the time the chancery suit 
was instituted by virtue of which this land was sold. The first ques- 
tion to be determined is as to whether, under the laws of South 
Carolina, such remainderman should bave been made a party to that 
suit in order to give the court jurisdiction to pass upon his rights. An 
examination of the record discloses the fact that only W. B. and W. 
D. Calhoun were made parties to that proceeding. The caption of the 
report of H. H. Jones, commissioner, is in the following language : 
"Nathan Calhoun, Executor, v. W. B. and W. D. Calhoun." 

The deed executed in pursuance of that suit, among other things, 
contains the following récital : 

"Whereas, Nathan Calhoun, executor of the last will and testament of 
Downs Calhoun, deceased, on or about the llth day of June, 1853, did ex- 
hibit his pétition in the court of e<inity, in the district of Abbeville and 
State aforesaid, against Willis B. Calhoun and William D. Calhoun, for the 
sale of certain real estate of which Downs Calhoun, late of Abbeville dis- 
trict, died seised and possessed." 

While it is contended that a portion of the record in this proceed- 
ing was destroyed by fire, nevertheless it affirmativelv appears from 
the papers now on file that W. B. and W. D. Calhoun were made par- 
ties to that suit ; but it nowhere appears that the remainderman, Ed- 
win Calhoun, was made a party. If there had been found in the rec- 
ord an order or decree containing a récital to the efifect that Edwin 
Calhoun, remainderman, was a party, it would bave been a circura- 
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stance from which it might hâve been inferred that he had been made 
a party to such suit; but, as we bave stated, no such paper was found. 
Nor does it appear that a summons was ever issued for the purpose 
of making the said Edwin Calhoun a party thereto. The two papers 
to which we hâve referred were essential parts of the proceeding. 
This is especially true of the deed executed by the commissioner, 
wherein the récital shows that only the life tenants were made parties, 
notwithstanding the fact that the remainderman had the larger es- 
tate and was as necessary a party as the life tenants. 

It appearing that the court was without jurisdiction for want of 
proper parties, it could not pass upon the rights of the remainderman, 
unless there be some ruling of the Suprême Court of South Carolina 
to the contrary. 

It should be borne in mind that it was provided in item 10 of the 
will that ail the real and personal estate of the testator not devised 
thereby should be sold by the executor upon such terms as he might 
deem best and proper for the benefit of the devisees, and the proceeds 
of the same should be applied to the settlement of ail just debts against 
said estate. Therefore it will be seen that, at the time the life ten- 
ants went into possession of this property, such property was not 
specially charged with the payment of the debts of the testator, be- 
cause other provisions had been made for that purpose. And the 
provisions of item 11 of the will were to be effective only in the event 
that the property set aside for the payment of the debts of the testa- 
tor should prove to be insufficient to pay the same. 

As we bave stated, the life tenants were in possession of the prem- 
ises at the time the chancery suit was instituted, and it also appears 
that Edwin Calhoun, remainderman, was living on thèse lands with 
his father. 

[2] Counsel for the défendants claim that under the fourth sec- 
tion of the statute of George II thèse lands could be sold under an 
ex parte proceeding. The section in question is in the following lan- 
guage : 

"And from and after the said twenty-nlnth day of September, in the year 
of our Lord one thonsand and seven hundred aud thlrty-two, the houses, 
lands, negroes and other hereditaiiieuts and real estâtes, situated or being 
within any of the said plantations belonging to any person Indebted, shall 
be liable to and chargeable with ail jnst debts, dnties and demands, of what 
nature or kind so ever, owing by such person to lils inajesty, or any of his 
siibjects, and shall and œay be assets for the satisfaction thereof, in like 
manner as real estâtes are by the laws of England liable to the satisfaction 
of debts due by bond or other specialty, and shall be subject to the like remé- 
dies, proceedings and process, in any court of law or equity, in any of the 
said plantations respectively for selzing, extendlng or disposing of any such 
houses, lands, negroes, and other hereditaments and real estâtes, towards 
the satisfaction of such debts, dnties and demands, etc., in like manner as 
Personal estâtes in any of the said plantations respectively are seized, ex- 
teaded, sold or disposed of, for the satisfaction of debts." 

In this instance, it appears that the executor permitted the devisees 
to enter into the exclusive possession of thèse premises at a time 
when, according to the provisions of the will, there were no debts, 
and, if there had been any debts, the life tenants were bound to pay 
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the same. The Suprême Court of South Carolina has passed upon 
this question in the case of Brock v. Kirkpatrick, 60 S. C. 322, 38 S. 
E. 779, 85 Am. St. Rep. 847. In construing the statute of George II, 
the court, among other things, said : 

"In Huggins v. Oliver, 21 S. 0. 159, Mr. Ohief Justice Mciver, after a 
very thorough and discriminative review of the leading cases, * * * lays 
down the followlng rule: 'That while, as a gênerai proposition, it Is true 
that lands of an estate may be sold under a judgment recovered against 
the administra tor upon a debt of the intestate, yet if the lands hâve passed 
into the actual and exclusive possession of the helrs before the judgment has 
been recovered^ and before any lien has thus been fixed upon them, they 
can no longer be sold under such judgment, and can only be reached by the 
usual proceedings to subject real estate in the hands of the heir to the 
payment of the debts of the ancestor, to vrhlch proceedings the heir would, 
of course, be a necessary party. Without this qualification of the gênerai 
rule stated In De TJrphey v. Nelson [1 Brev. (S. 0.) 289], it would be impos- 
sible to reconcile the varions décisions to which we hâve referred, but with 
it the cases may ail be reconciled.' We cannot do better than announce this 
excellent rule as the logical resuit of the numerous décisions on this vexed 
question. The doctrine which the rule embodies is clearly indicated in Gilli- 
land V. Caldwell, 1 S. C. 198. The statute of George II does not make the 
descended lands in possession of the heirs liable for the payment of the debts 
of the ancestor ; but the cause of action must be established against them in 
a suit to which they are parties, and they are not bound by a judgment 
against the administrators to which they are neither parties nor privies." 

The forgoing décisions of the Suprême Court of South Carolina 
constitute a rule of property, and we are bound thereby. Such being 
the case, we are impelled to the conclusion that the lower court erred 
in directing a verdict in favor of the défendants. 

[3] Counsel for défendants insist that the rule in Shelley's Case 
applies to the case at bar, and that the so-called life tenants by virtue 
of such rule were the owners in fee simple of the premises. The pro- 
vision of the will devising this land was in the f ollowing language : 

"I glve and devise to my two sons, Willis Boyd Calhoun and William 
Downs Calhoun, during thelr natural llves, or the suryivor of them, the fol- 
lowing tract of land, containing five hundred and eighty acres, more or 
less. » * *" 

The testator then described such land, and added : 

"I give to my said two sons, Willis Boyd Calhoun and William Downs Cal- 
houn, during thelr natural lives and no longer, and to the survlvor during 
his life and no longer, and after the death of my said sons or either of them, 
then to thelr legltlmate issue or to the legitimate issue of the son having 
such issue, whether the said son be living or deceased. On failure of such 
legitimate issue of my said sons or either of them, then I give the said tract 
of land of flve hundred and eighty acres of land, more or less, to the sur- 
viving brother and sisters of the whole blood in fee simple, forever." 

The court below was evidently of the opinion that the rule în Shel- 
ley's Case did not apply, and, after a careful considération of the dé- 
cisions of the Suprême Court of South Carolina, we are of the same 
opinion. 

For the reasons stated, the judgment of the lower court is reversed, 
and the case remanded for further proceedings in accordance with the 
views herein expressed. 

Reversed. 
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UNION RTBAMBOAT CO. v. CHAFFIN'S ADM'KS et aL 
(Circuit Court of Appeals, Seventh Circuit. January 7, 1913.) 

No. 1,800. 
h SnippiNO (§ 209*) — Peocbedings roB Limitatioit or Liabilitt — Timb 

FOB FlLING CLAIMS — LACHES. 

A libelant which delayed flling a pétition for limitation of liability 
for nearly three years and did not commence taking testimony for nine 
years thereafter is not in position to charge damage claimants, who 
were enjolned from prosecuting pendlng actions, vîith lâches for not 
proving their claims until later, where no order was made requiring it. 

[Ed. Kote.— For other cases, see Shipping, Cent. Dig. §§ 646-655, 659, 
C61, 602 ; Dec. Dig. § 209.*] 

2. Limitation of Actions (§ 134*)— Peoceedings foe Limitation of Ija- 

BiuTY — Effect of Injunction Restbainikq Pending Actions fob 
Damages. 

An Injunction granted in proceedings for limitation of liability ré- 
straining the further prosecution of pendlng actions for damages is in 
effect a removal of such actions into the admiralty court, where they 
are to be considered as coutinued for ail purposes of the statute of lim- 
itation. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. S 
5T0 ; Dec. Dig. § 134.*] 

3. Shippino (§ 166*)— Limitation of Liability — Liability foe Négligence. 

A vessel owner held, wtiile not having actual knowledge of the illégal 
carriage of gasoline, etc., on the vessel, which exploded and kilied and 
Injured a number of stevedores, and therefore entitled to a limitation 
of liability, chargeable with such négligence in the premises as to ren- 
der it liable for the death and injury claims. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §1 538-552; Dec. 
Dig. § 166.* 

Limitation of owner's liability, see note to The Longfellow, 45 0. 0. 
A. 387.J 

4. Dbatii (§ 29*) — Action foe Weongftjl Death— Effect of Death of 

Beneficiaey. 

A right of action for wrongful death accrues immediately upon the 
death and becomes an asset of the estate of the beneficiary, aud the 
subséquent death of such beneficiary does not termluate the right of 
action. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 33; Dec. Dig. i 
29.*] 

6. Damages (§ 69*) — Inteeest — Discbetion of Admiralty Court. 

In a proceeding for limitation of liability against death and Personal 
injury claims, the commissioner's report fixing the amounts due damage 
claimants, although completed and notice given the parties was not 
flled until nearly four years afterward; the reason for the delay not 
appeariug in the record. Held, that on the confirmation of the report 
it was not an abuse of the court's discrétion to allow interest on the 
claims from the date when the report was completed. 

[Ed. Note.— For other cases, see Damages, Cent Dig. §§ 137-140; Dec. 
Dig. i 69.*] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Kenesaw M. L,andis, 
Judge. ■ 

•For atber cases see same topic & S numbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indeiea 
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Suit in admiralty by the Union Steamboat Company for limitation 
of liability. Libelant appeals f rom decree allowing damage daims. 
Affirmed. 

On July 11, 1890, the steamer ïioga, owned by appellant (herein termed 
llbe^'int), was seriously damaged by an explosion of gas of some cliaracter 
wbiie lying alongside libelant's dock in the Chicago rivei", causing injury to 
certain of the défendants hereto, and the death of the decedents of the sev- 
eral administrator respondents hereto and others, as well as destroying a 
considérable portion of her cargo. 

On May 27, 1893, Ilbelant filed its libel herein, setting ont the pendency 
of numerons suits by the several administrator défendants hereto and others, 
for damages growing ont of the Injury to certain défendants, and the death 
of said administra tors' decedents caused by said explosion, which, it al- 
lèges, took place without its fault, privity, or knowledge, and alleging that 
the claims and liabilities made against libelant, and alleged to hâve been 
caused by said explosion, exceed the value of libelant's interest in said 
steamer, including its outflt and pending freight, and asking that its lia- 
bility in the premises be limited to the amount of its interest as owner in 
said wrecked steamer after said loss and her freight then pending, pur- 
suant to the provisions of sections 4283-4285 of the Eevised Statutes (U. S. 
Comp. St. 1901, pp. 2943, 2944), adopted March 26, 1851, and the Acts of 
Congress approved June 26, 1884, and June 19, 1886. The libel prays that 
the steamer be appraised and that libelant niay give stipulation for her 
value as provided by statute, or pay into court a sum sufflcient to satisfy 
claims presented, and to be presented, that a monitlon issue accordlng to 
the court's rules of practice, requiring ail claimants to prove up their claims 
In that court, which it reserves the right to contest, and asking for the 
usual restraining order. 

Such proceedings were had upon the libel that the steamer was appraised 
at the sum of Çlll,560 and a stipulation in due form with surety was filed, 
as provided by statutes, on January 23, 1894. Said stipulation was duly 
approved by the court on January 9, 1894, and the issuance of a monitlon 
to certain of the claimants was ordered retiirnable May 1, 1894, with di- 
rections as to the publication of notice thereof, together with a restraining 
order enjoining the institution and prosecution of sults. The record shows 
that the appraised value of the steamer largely exceeded the amount of 
claims allowed. From the libel it appears that some 21 suits were pending 
in this jurisdiction and elsewhere, and that a number of other claims were 
likely to be presented; but in niany cases the names of the decedents are 
not given in the libel. 

No order of record directing the présentation of claims in this proceed- 
ing within three months is set out save as above noted, nor does the monitlon 
Itself, apart from the decree ordering it, appear in the record, nor any évi- 
dence of the publication thereof. 

Respondents named in the libel or pétition for an order of limited lia- 
bility, and others, filed their resi)ective answers to said libel on July 7, 1894, 
und on other dates, denying that the accident was incurred without fault, 
etc., of libelant, and that libelant was entitled to hâve its liability limited, 
and setting out the circumstances attending the explosion. ïhe answers 
also set up the character of injuries inflicted, and allège the damages claimed 
in each case. They also set out the fédéral statutes, sections 4475 and 
4476 (U. S. Comp. St. 1901, p. 3052), having référence to the transi>ortation 
of gasoline, naphtha, etc., and the Illinois statute glving a right of action. 
They also set up the circumstances attending the explosion, the négligence 
of libelant, to which the accident is attributable. On December 21, 1900, 
respondent HoUiday filed his daim herein by leave of court, and ou or 
about January 26, 1903, by order of court claims were filed on behalf of 
the other respondents who had answered. The grounds of négligence al- 
leged are: (1) The receiving for transportation by libelant of dangerons 
explosives which it knew, or by due care might bave known, to be such ; 
(2) storing the same, whether suiJposed to be ouly kérosène or otherwise, in 
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the same compartment with cotton waste; and (3) delay in unloading until 
such tlme as artlflclal llght became necessary. 

To the said claims, libelant flled answers, but made no reply to respond- 
ents' answers. It traversed the charges of négligence and knowledge of dan- 
gerous character of Its cargo, and set up lâches and the Illinois limitation 
wlth regard to the beglnning of suits for Personal injuries and causing death 
to two years. 

The cause was referred to the Commissioner under two separate orders 
to report hls flndlngs of law and fact. No objection was made to the réf- 
érence, which was upon Ubelant's motion. The Commissioner completed his 
report on December 1, 1906, and notified the parties to that eflCeet. No 
objections were flled thereto. The report was flled in the oflice of the clerk 
of the District Court on December 15, 1910. On December 23, 1910, libelant 
flled its 36 exceptions thereto. The Commissioner found "that none of the 
gênerai officers or agents of libelant had actual knowledge that benzine, 
gasoline, or naphtha were being shipped in said steamship Tioga" prior to 
said explosion, and that for that reason ail liability of the libelant must be 
limited to the value of the steamer and freight pending after the explosion ; 
"that the gênerai officers of said company were guilty of such négligence 
as to make said company liable for ail damages caused by said explosion, 
within the limited liability as above set forth, for the following reasons, viz.: 
Said gênerai oflicers had notice that said Genesee Refining Company and 
the Brights were large dealers in benzine, gasoline, and naphtha. That said 
Brights applied to the gênerai agents of said petitioner at Chicago for a 
rate on shipment of benzine, gasoline, and naphtha. That nothing was said 
about thèse products of petroleum when the contract was made in Buffalo. 
That every barrel shipped by the Brights and the Genesee Refining Com- 
pany was shipped in open violation of section 4475 of the Revised Statutes 
of the United States as herelnbefore set forth. That the shipment upou 
the Tioga was placed in a closed liold and the remaining space filled wltli 
cotton waste, a most dangerous combinatlon and one well known to lead to 
spontaneous combustion. That the shlpments prior to those on the Tioga 
while remaining in the custody of petitioner had repeatedly been marked by 
the State Oil Inspector 'condemned for illuminating purposes,' and no ef- 
fort had ever been made to ascertain wliy such shipments had been so 
marked by inquiry In proper quarters. For the reason that said Brockley 
had repeatedly seen the shipments prior to that on the Tioga stenciled 'Ben- 
zine,' 'Gasoline,' and 'Naphtha,' presumably knevv that such shipments vio- 
lated the rules of said petitioner, and clearly knew that gasoline was a 
dangerous explosive, and although it thereupon clearly became his duty 
to communicate what he had seen to his superior offlcer, failed so to do. 
That said gênerai ofBcers and agents, although well aware that said Brights 
and Genesee Refining Company were openly violatlng said section 4475 of 
the Revised Statutes, failed to cause any inspection to ascertain what said 
shipments contained or what the meaning of 'B,' 'G,' and 'N' were, and this 
although the shipments must hâve been many thousand pounds lighter than 
kérosène oil, which they clalmed to hâve believed was being shipped. For 
the further reason that ail of the persons killed or injured as hereinbefore 
set forth were at the time of said explosion employés of said petitioner and 
were then and there eugaged in the performance of their respective labors 
as such employés, and were observing due and ordinary care for their 
own safety, and it thereupon became the duty of said petitioner to furnlsh 
said employés a reasonably safe place in which to perform such labors." 

The report further finds: That respondents' Intestates and said Holliday, 
save one, were stevedores, and that ail were servants of libelant. That 
eaeh of the following decedents left him survivlng persons who were, in a 
proper case, entitled to recover damages, in the manner provided by statute 
of Illinois, against one wrongfuUy causing their death, respectively, to wlt, 
Walter Chapin, Jacob Cherry, Henry Witherspoon, Albert Smith, John 
Watkins, Henry Alexander, I>ouis Alexander, Alexander Smith, James Per- 
kins, Thomas Williams, Ogden Polk, Oenter Amis, David Amis, Clarence Le 
Valley, William Cuthbert, and William Smith. That the claims of the ad- 
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ministrators of the foregoing intestates be allowed for the foUowing amounts, 
respectively : 

Walter Ohapin $2,500 Alexander Smith $3,500 

Jaeob Cherry 3,500 James Perkms 2,000 

Henry Witherspoon 5,000 Thomas Williams 3,500 

Albert Smith 3,500 Ogden l'olk 3,500 

Jolm Watldns 5.000 Oenter Amis 3.000 

Henry Alexander 2,000 David Amis 2,000 

Louis Alexander 5.000 Clarence I^e Valley 2,000 

William Cuthbert 2,000 William Smith 2,000 

(By the decree "Cliapln" is corrected to read "Chaflu.") 

That the elaim of Robert HoUiday for injuries suffered by him through said 
explosion be allowed for $7,500. That the claim of the adniinistrator of 
the estate of John Neil or O'Keil, deeeased, be disallowed for the reason 
that it does not appear that the intestate left any one dépendent upon him. 
That the claim of the administrators of the estate of William Porter, de- 
eeased, and William Roberts, deeeased, not havlng been put in suit within 
two years from the date of their several decedenfs' deaths, were outlawed, 
and that no recovery eould be had tliereon; and that, in a suit brought by 
the administrators of the estate of Carter Braxton, deeeased. In the Cir- 
cuit Court of the United States for this district, the libelant was found "not 
guilty," and that said several allowed claims should stand against the sald 
amount covered by the stipulation flled in pursuance of sald pétition to limlt 
libelant's liability. 

Libelant's exceptions. In brief, are: (1) That the claims allowed were bar- 
red by the several clalmants' lâches in failing to présent them within the 
time fixed by the court by its order of May 26, 1893, and for not flllng or 
prosecutlng them until after ten years had explred from the entry of sald 
order; (2) that they were outlawed for fallure to présent them within two 
years under the Illinois statute; (3) that the report falls to find that clalm- 
ants and thelr decedents were fellovv servants of those unloading the steamer, 
and does not apply the fellow-servant rule of liability; (4) that the report 
fails to flnd that decedents and Holliday were advlsed or charged witli 
knowledge of conditions on the boat as fully as was libelant; (5) that the 
report flnds that libelant was chargeable wlth knowledge of the conditions 
existing on the steamer; (6) that the report finds the gênerai offlcers of the 
steamer guilty of such négligence as makes libelant guilty of négligence 
and liable (glvlng the ground relied on by the report) ; that the report ac- 
counts for the explosion upon the theory of spontaneous combustion; (8) 
that the report fails to find that the action of the shipper, the Genesee 011 
Works, at Buffalo, in loading the naplitha, etc., as oil, was the immédiate 
cause of the accident; (9) that the amounts of the several claims allowed 
in the report are excessive and inconsistent ; (10) that the report allowed 
Holliday $2,500 for loss of wages and $5,000 for injuries, pain, etc., maklng 
In effect a double allowance. 

Hearing upon the exceptions was had before the court on August 1, 1911, 
and the same were overruled, and the report was approved, whereupon the 
court proceeded to decree that the claims as reported by the commissioner 
be paid by libelant ; that the latter pay to clalmants or into the registry of 
the court by October 21, 1911, sufflcient to satisfy the sums so awarded, to- 
gether with eosts and interest from December 1, 1906, to July 31, 1911, at 
the rate of 5 per cent., said decree specifying in each case the amount 
awarded. From this order libelant prayed this appeal. The errors asslgned 
are: 

(1) The court erred In its decree entered herein as of the Ist day of August, 
1911, in overruling each of the several exceptions flled by the petitioner to 
the report of Wlrt E. Humphrey, Commissioner. 

(2) The court erred In its decree entered herein as of the Ist day of 
August, 1911, in eonflrming sald commissioner's report 

(3) Said court erred in Its said decree entered as of the Ist day of August, 
1911, in directing petitioner, appellant, to pay to the respective clalmants 
therein mentloned, the several sums of money therein named, or to cause to 
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be paid into the resistry of snid court iiioneys sniïiciont to diseliarge and pay 
in fnil tlie said sums so awarded. 

(4) Said court erred in itw decree entered hereiii as of the Ist day of 
Aiigust, 1011, in allowing intorest l']-om the ist day of Deceniber, 1006, to 
July 31, 1911, upou eaeh of the said several tiaiins allowed by said deeree. 

(■)) Said decree is contrary to the évidence. 

(6) Said decree is contrary to tlie law. 

(7) Each of the said several auiounts awarded said respective claimants 
are excessive. 

Furtlier facts appear in tlie opinion. 

Frank H. Scott, Edgar A. Bancroft, Redmond D. Stephens, John 
E. McLeish, and George N. B. Lowes, ail of Chicago, 111. (W. O. Jolin- 
son, of Chicago, Bl., of counsel). for appellant. 

Samuel B. King, Raymond W. Beach, Jule F. Brower, and Clair 
E. More, ail of Chicago, BL, for appellees. 

Before BAKER, SEAMAN, and KOHESAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
The défense of lâches is not sustained by the évidence. The cause 
was at ail times under the control of the libelant, and could hâve been 
expedited if desired by it. 

There is nothing in this record to show that the court, by orders of 
May 26, 1893, and May 12, 1902, required the claims to be presented 
in this proceeding within three months from date of either of said 
orders. If any such were entered, they do not appear in the record. 

Libelant delayed the filing of its pétition to limit its liability to the 
value of the steamer for almost three years, and began to take its évi- 
dence on July 7, 1902, or more than nine years after filing the péti- 
tion, and then under order of court. Libelant is in no position to 
complain of delay on the part of respondents. If authority for this 
position be necessary, it is found in London Bank v. Horton, 126 Fed. 
593, 61 C. C. A. 515, and The Martino Cilento (D. C.) 22 Fed. 859. 
Nor can the défense of failure to bring suit within tv^'o years from the 
death in accordance with the Illinois statute of limitation in such case 
provided, prevail. Suit for each of the claims allowed by the com- 
missioner was duly institued before the expiration of two years from 
death, and before the filing of the pétition to limit liability. By the 
order of the court entered herein on January 9, 1894, respondents are 
enjoined from further prosecuting any suit for or on account of in- 
juries sufïered by reason of said explosion. At that time said suits 
were pending. Thus the two-year limitation of the statute had been 
complied with. 

Sworn answers were filed herein by ail the respondents prior to July 
7, 1894. Thèse set up the claim of the respective respondents, giving 
the facts on which they were based. Later formai claims were filed. 
The présent proceeding ousted the jurisdiction of the several courts 
in which the suits had been instituted (Butler v. Boston Steamship Co., 
130 U. S. 552, 9 Sup. Ct. 612, 32 L. Ed. 1017; Providence & New 
York S. S. Co. v. HiU Mfg. Co., 109 U. S. 578, 3 Sup. Ct. 379, 617, 
27 L. Ed. 1038) and suspended the running of the statute (Richmond 
v. Irons, 121 U. S. 27, 7 Sup. Ct. 788, 30 L. Ed. 864 ; Union M. L. 
L Co. v. Dice (C. C.) 14 Fed. 523; Newgass v. Atlantic & D. Ry. Co. 
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(C. C.) 72 Fed. 716; Fidelity Ins. Co. v. Roanoke Iron Co. (C. C.) 
81 Fed. 439). The dismissal of thèse suits for want of prosecution 
after the entry of the restraining order by the several courts in vvhich 
they were pending worked no préjudice to respondents. 

[2] Without having our attention called to any spécifie authority 
to that eiïect, we are of the opinion that in analogy to proceedings had 
in cases of removal f rom the State court to the fédéral court, and upon 
principle, the several suits of respondents were by the order granting 
the prayer for limited Hability and restraining respondents from fur- 
ther action in the said suits, removed to this court ; and that, for ail 
purposes of limitation of time under the several statutes herein in- 
voked, the said several rights of action set up in the several answers 
and claims of respondents herein must be treated as a continuation of 
their said several suits pending in the state and other courts ; and that 
the défense of the statute of limitation interposed by libelant cannot 
prevail. 

[3] We do not deem the fellow-servant doctrine, as claimed by 
libelant, pertinent to the facts set eut. Respondents' decedents and 
Holliday, save one, were stevedores, and concerned merely with the 
unloading of the ship. So far as disclosed, they neither knevv nor 
were chargeable with knowledge of the conditions existing on the 
;steamer. Nor does it appear by any direct évidence that those in 
charge of the steamer had actual knowledge of the présence of vol- 
atile and dangerous substances in the cargo. The Commissioner found 
that none of the gênerai officers or agents of libelant had such knowl- 
edge prior to the explosion, and we are thus brought to a considéra- 
tion of the question whether the facts disclosed are such as to charge 
libelant with such knowledge and with such négligence as to make it 
liable for the damages caused by the explosion within the limited lia- 
■bility aforesaid. The Commissioner further found that on the facts 
herein libelant was so liable, and thereupon recommended the allow- 
ance of the several claims set out in the statement of facts. The Dis- 
trict Court confirmed the report and allowed the claims as reported 
by the Commissioner. In this we concur. 

[4] It is libelant's contention that at the date of the allowance of 
the said claims by the Commissioner, in several instances, the ben- 
eficiaries had deceased, and that, in view of that fact, the amount of 
those claims should hâve been reduced. It does not appear but that 
the Commissioner took such facts into considération in making, the 
allowance. The right of action arises immediately upon the death. 
In Pitkin v._ N. Y. C. & H. R. Ry. Co., 94 App. Div. 31, 87 N. Y. 
Supp. 906, cited by libelant on another point, it is said : 

"ïlie right to snoh damages which tlius accrues became an asset of the 
estate of the beneficiai-y deslgnated by the statute, and the death of such 
beneficiary does not prevent or ternilnate a right of action to recover dam- 
ages wliicli bave thus been by hiui suffiered" — citlng Matter of Meekin v. 
Brooklyn II. R. R. Co., 164 N. Y. 145, 58 N. E. 50, 51 L. R. A. 235, 79 Am. 
St. Rep. 635. 

Respondents were entitled to recover as of the date of the deaths 
of their several decedents. The amount of damage sustained by the 
204 P.— 2T 
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widow or other beneficiary or dépendent is necessarily incapable of 
exact computation, and in the cases at bar no déductions can be drawn 
from the évidence as to what éléments of damages formed the basis 
of the allowance. The amounts allowed in the cases to which the ob- 
jection is raised, were well within the statutory provision, and are not 
shown to be excessive. 

[5] From the record it appears that the Commissioner's report was 
finished on December 1, 1906 ; that notice to that effect vsras given on 
that day and the parties given until January 7, 1907, to file objections; 
that no objections were filed before the Commissioner. For some rea- 
son not explained in the record, the report was not filed in the clerk's 
office until December 15, 1910. On the hearing upon the exceptions 
filed to the report before the District Court on August 1, 1911, the 
court adjudged the several claimants to be entitled to interest on their 
several judgments from the date when the report was finished, De- 
cember 1, 1906. Libelant contends that interest should not hâve been 
allowed prior to the date of filing the report, December 15, 1910, or 
almost four years after the Commissioner had completed his report. 
The following authorities are discussed in the briefs : Burrows v. 
Lownsdale, 133 Fed. 250, 66 C. C. A. 650; Hurd's Rev. Stat. 111. 1911, 
c. 74, § 3; Ruddy v. McDonald, 149 111. App. 111, 117; Tilghman 
v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 h. Ed. 664; Great Lakes 
Towing Co. V. Kelley Island L. & T. Co., 176 Fed. 492, 100 C. C. A. 
108. 

In the case of Burrows v. Lownsdale, supra, it was sought to secure 
allowance of interest from the date of filing the libel. The court held 
that: 

"A Personal injury never créâtes a debt, nor becomes one until it is Judl- 
cially ascertained and determined, nor until that time can it draw interest." 

To the same effect is h. & N. R. Co. v. W. L. Wallace, 91 Tenn. 
35,J7 S. W. 882, 14 h. R. A. 548. 

Section 3 of chapter 74, Hurd's Rev. St. 111. 1911, provides that: 

"When judgment is entered upon any award, report, or verdict, interest 
shall be computed * * * from the time when made or rendered to the 
time of renderlng judgment upon the same." 

We are unable to see in what respect the case cited from 149 
111. App. bears upon the présent case. The court allowed interest on 
the amount found due by the master from the date of the filing of his 
report to the date of the entry of the decree. The case does not show 
the facts in détail, nor does it appear that anything more was asked 
for. Presumably, the report was filed as soon as completed. In Tilgh- 
man V. Proctor, interest was allowed from the date of the filing of the 
master's report in a patent suit, and complainant sought to set aside 
the master's report for failure to allow interest on profits before the 
date of his report. It does not appear that any time elapsed between 
the making and filing of the report. Manifestly, had the master in- 
cluded interest among the items allowed as damages, he would hâve 
been allowing it upon an unliquidated claim. Parks v. Booth, 102 U. 
S. 96, 26 Iv. Ed. 54. The court there held that interest could be al- 
lowed only after judicial ascertainment of the amount due on account- 
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ing. That, however, was not intended to be laid down as a gênerai 
rule, but as one that was équitable in that case. 

In Great Lakes Towing Co. v. Kelley Island L. & T. Co. et al., it 
appears that the latter's steam barge, the Ohio, was, on June 25, 1901, 
sunk by reason of injuries caused by the towing company's tug, the 
Lutz, and certain obstructions placed by the city of Cleveland. On 
the hearing upon the libel filed by the owners of the steam barge, the 
District Court held that the Lutz alone was liable and, instead of mak- 
ing an allowance as and for profits, allowed interest on the value of the 
Ohio, whose owners had replaced her by another boat pending her 
restoration to a serviceable condition. The interest was figured from 
the date of the interlocutory decree, which was entered about a year 
previous to the filing of the Commissioner's report, up to the date of 
the entry of the final decree. The Court of Appeals found that both 
the Lutz and the city were liable, and reversed the case with direction 
to the District Court to enter a decree in accordance with its opinion, 
but sustained the allowance of interest in lieu of damages as fixed by 
the District Court. 

In other cases, as in Mowry v. Whitney, 14 Wall. 620, 20 L. Ed. 
860, and Littlefield v. Perry, 21 Wall. 205, 22 L. Ed. 577, much is left 
to the discrétion of the court under the circumstances of each partic- 
ular case. In The Albert Dumois, 177 U. S. 240-255, 20 Sup. Ct. 
595, 601 (44 L. Ed. 751), it is said: 

"The allowance of interest in admiralty cases is discretionary and not 
reviewable in this court except in a very clear case" — citing The Scotland, 
118 XJ. S. 507-518, 6 Sup. Ct. 1174, 30 L. Ed. 153. 

To the same effect is Hemmenway v. Fisher, 20 How. 255, 15 L. 
Ed. 799. 

Tiïe facts in the présent case are unique. The interest on the claims, 
covering the period between the time when the Commissioner's report 
was completed and when it was filed, amounts to about 24 per cent., 
aggregating more than $12,000. Thus the question presented becomes 
a very important one. 

Considering briefly a number of the cases bearing upon the subject, 
we find a grave indefiniteness as to the précise point hère involved. 
Most of the authorities quoted are taken from patent cases in which 
the subject of interest on unliquidated damages has often arisen. 

In Crosby Valve Co. v. Safety Valve Co., 141 U. S. 441, 12 Sup. Ct. 
49, 35 L. Ed. 809, interest was allowed from date of filing the master's 
report. In Parks v. Booth, 102 U. S. 96-107, 26 L. Ed. 54, the Circuit 
Court allowed the amount found due by master's amended report and 
allowed interest on that amount from time of filing report to time of 
entering decree (November 24, 1875, to December 15, 1876). The 
decree was modified in the Suprême Court by eliminating items of 
$627.20 and the interest on theauthority of Silsby v. Foote, 20 How. 
378-386, with the statement that profits being in the nature of un- 
liquidated damages do not bear interest without the spécial order of 
the court. 

In Silsby v. Foote, 20 How. 378-386, 15 L. Ed. 953, the verdict of a 
jury and the master's report were ignored by the Circuit Court, and 
the court took an accounting and allowed $5,663.82 interest. Al- 
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lowance of ■ interest was held to be error and deducted. It does not 
appear how interest was figured, though from the amount it \Vould 
seem to hâve been figured as an item of the damages. 

In Keep v. FuUer (C, C.) 42 Fed. 897-899 (Coxe, J.), interest was 
allowed from date of fihng report after rechicing the amount awarded 
on authority of Tilghman v. Proctor, and R. R. Co. v. Turrill. 

In Rose v. Hirsh (C. C. A. 3d Cir.) 94 Fed. 178, 36 C. C.^A. 132, 
interest ù'as allowed front the date of ûling master's report, on au- 
thority of Tilghman v. Proctor. The master and Circuit Court found 
no damages. The upper court reversed with directions to enter de- 
cree for $1,649.23 and interest as above. It vvill be seen that the dam- 
ages were not liquidated until the order of the Court of Appeals was 
entered. 

In Railroad Co. v. Turrill, 110 U. S. 301-303, 4 Sup. Gt. 5, .28 L. 
Ed. 154, the case had gone to the Suprême Court and had been re- 
versed with directions. In entering its decree, the Circuit. Court al- 
lowed interest on the amount found due by the master, to whom the 
cause had been referred, from the date of his report. This was as- 
signed for errer. The decree was affirmed by the Suprême Court. 
What was meant by the phrase, "the date of the master's report," does 
not appear. The Suprême Court states its reasons for affirming and 
bases its conclusions on the fact that the allowance of interest was 
équitable. 

From the cases examined, we are of the opinion that, under the cir- 
cumstances of this case, the trial judge did not abuse the discrétion 
vested in him in allowing interest from the time when the report was 
completed. By the décision of the District Cotut the finding of the 
Commissioner as to the amount of the several claims was approved. 
It thus appeared that the amounts found by the Commissioner were 
correct and were liquidated for ail purposes of the présent inquiry. 
Moreover, the District Court was charged with duty to adjust the 
claims equitably. We will not assume that either of the parties was 
responsible for the delay. Libelant could hâve paid when the Com- 
missioner fixed the several amounts due and hâve saved interest. As 
it is, it withheld respondents' money and had the benefit of it for al- 
most four years, and should not now complain if it is required to pay 
interest. 

We find no merit in the other matters assigned as errors, and the 
decree of trial court is affirmed. 



NKW YORK, N. H. & H. R. CO. v. MURPHY. 

(Circaiit Court of Appeals, Second Circuit. April 14, lOl,"?.) 

No. 201. 

1. Master axd Sehvant (§ 1.37*) — Deatii of Sehvatji — Opération — Rules — 
Reasonaiîlexe.ss. ■ ' 

Rnles of (lefciKlaiit rnilroacl coJiipany provirted tliat a train must not 
run oji a .sin^rle rrack fro:n any point iintil the arrivai of ail trains in 
the oppoisitc direction of the sanie or superior class which are due by 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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lime-table at or before Its schedule time of learing; that an inferlor 
train must keep out of the way'of a super! or train; that when an in- 
ferlor train meets a superior train on a single track tbe InferiOr train 
must clear tlie superior train 10 minutes, uiiless otlierwise provided in 
tlie time-table; that an inferlor train must keep at least 10 minutes off 
the time of a superior train in the sauie direction ; that no train shall 
follow another within 10 minutes, except as provided for In the tlme- 
table, imless some form of block signal is used ; that when a train is 
stopped, or is delayed under circmnstances in whleh It may be over- 
• taken by the following train, the flagnian must go back Immediately with 
danger signais a sufflclent distance to insure protection ; also that, 
when aeting as reàr brakemau, the servant must protect the rear of the 
train without waiting for signais or orders to do so, and must keep a 
Sharp lookout for signais carried by other trains, aild be prepared to 
correct any oversight or mistake. Held, that sueh rules were reasonable, 
and, if coœplied with, were sufficient to prevent rear-end collisions, as 
a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
269, 2î0, 273, 274, 277, 278 ; Dec. Dig. § 137.*] 

2. Appbal and Eeuor (§ 1062*) — Harmeess Eeroe — Submission of Issues — 
Effect — Négligence — Verdict. 

Décèdent, a rear brakeman on a frelght train, while sitting in the ca- 
boose, was killed by a rear-end collision with an extra wu'ecking train 
following at high speed. If décèdent had follovved the rules for the 
protection of hls train in connection with an order from the dispatcher's 
office, no collision would hâve occurred, and there was no évidence of 
négligence in the dispatching of the wrecklng train ; but there was 
évidence that thls train was travellng at excessive speed. ïhe court 
Bubmitted to the jury Issues of alleged négligence of the défendant in 
dispatching tne wrecklng train, and also in its opération at excessive 
speed, and plaintift' had a verdict. Held that, there being nothing to 
show on which of the issues the verdict was found, it could not be sus- 
talned. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4212- 
4218 ; Dec. Dig. § 1062.*] 

In Error to the District Court of the United States for the District 
of Connecticut ; Julius M. Mayer, Judge. 

Action by John Murphy, administrator of the estate of Charles J. 
Murphy, against the New York, New Haven & Hartford Railroad 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed. 

J. F. Berry and Wm. C. Mitchell, both of New Haven, Conn., for 
plaintiff in error. 

D. G. Perkins, of Norwich, Conn., and J. S. Murphy, of Lowell, 
Mass., for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. John Murphy, the plaintiff, a citizen of 
Vermont, brought this suit under the Émployer's Liability Act of 
Congress of April 22, 1908, to recover damages of the New York, New 
Haven & Hartford Railroad Company, a corporation of Connecticut, 
for the death of his intestate, Charles J. Murphy, who was also his son. 

April 2, 1910, the deceased was flagman of regular freight train 
772, and while sitting in the caboose was killed by a rear-end collision 
with extra wrecking train 413. The complaint charges the défendant 

•For other casea see eame topic & S number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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with négligence in failing to so dispatch the trains as to prevent the 
collisicai, and in running No. 413 at such great speed and at such a 
short interval after 772 that it overtook and collided with 772. The 
defcudant's road between Norwich, Conn., and Worcester, Mass., is 
a single track, and on the morning in question three trains left Nor- 
wich bound north as foUows: No. 772, a regular freight train, at 
S :50 a. m. to Worcester ; No. 704, a regular passenger train, at 6 :08 
a. m. to Worcester; No. 413, an extra wrecking train, at 6:22 a. m. 
to Plajnfield, Conn. Before leaving Norwich, a written télégraphie 
order from the train dispatcher's office at Hartford was given to the 
conductor and engineer of No. 772 and to the engineer of No. 413 
readmg : 

"Eng. 410 four ten will run extra Plainfield to Norwich with rlght over 
No. 772 seven seventy-two Plainfield to Jewett City and will meet extra 
418 four thirteen north at Jewett City." 

Train 410 was an extra south-bound freight. The meaning of the 
order was that 772 and 413 were to go to Jewett City north-bound, 
and there meet and let pass 410 south-bound. This last train is of no 
further importance in the case. Train 731 was a regular passenger 
electric train running on the defendant's track from a point north of 
Jewett City south-bound to Taft Station, scheduled to meet 704 at 
Jewett City and having préférence over 772 and 413. 

Some of the relevant rules of the défendant are: 

88. A, train must not be run on single track from any point until the 
arrivai of ail trains in the opposite direction of the same or superior class 
whlch are due by time-table at or before it» sehedule time of leaving. (See 
rule 86.) 
86. An inferior train must keep eut of the way of a superior traiiL 
88a. When a train of inferior class meets a train of superior class on 
single track, the train of inferior class must take the siding and clear the 
train of superior class ten minutes, unless otherwise provided for in the time- 
table. 

90. An Inferior train must keep at least ten minutes ofl the time of a 
superior train In the same direction, unless otherwise provided for in the 
time-table. 

91. No train or section of a train shall follow another train wlthin ten 
minutes, except as provided for on the time-table, unless some form of block 
signal is used. 

99. When a train stops or Is delayed under circumstances In which It may 
be overtaken by a foUowing train, or needs protection, flagman must go 
back immediately, with danger signais, a sufficlent distance to Insure full 
protection. 

If upon a level or up grade, he will fasten one torpédo on top of rail at 
least 12 telegraph pôles from the rear of his train, then go back 6 pôles far- 
th«: and fasten two more torpedoes on top of rail, one rail length apart ; if on 
a down grade, he will fasten one torpédo on top of rail at least 18 telegraph 
pôles from the rear of his train, then go back 18 pôles farther and place two 
more torpedoes on top of rail one rail length apart ; after doing this he may 
return to a point between the torpedoes placed and wait for any approachinjr 
train prepared to display proper signais in full view, using every effort to 
attract attentlcm in season to stop It. When recalled, he will look and listen 
for any approaching train, and, if none is located, take up the single tor- 
pédo nearest the train (leaving the other two), and return. If recalled be- 
fore placlng torpedoes the required distance, a fusée should be lighted and 
left on the track. If called In after the train whlch he is protecting has 
taken a siding to allow a following train to pass, he iwill leave no torpedoes 
or fusée. Should the grade be heavy, weather bad, or vIew likely to be eut 
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ofl by smoke from passing trains, he must go as much beyond the distance 
named as clrcumstances may make necessary to safely protect hls train. 

In flagglng at nlght great care must be used that a green or whlte light 
does not obscure the red. Stop signal should be swung untll answered by ap- 
proachlng train. 

When upon single track It becomes necessary to protect the front of th« 
train, or when another track Is obstructed, the front brakeman (when nec- 
essary the fireman) must go forward and use the same précautions. 

809. When acting as rear brakeman they must be on the last car, and pro- 
tect the rear of the train when necessary wlthout waiting for signais or or- 
ders to do so. They must keep a sharp lookout for signais carried by other 
trains, and keep in mind ail orders and notices regarding the morement 
of trains, so as to be prepared tp correct any oversight or mistake, if there 
should be any occasion for so doing. 

This is what happened: The north-bound trains passed Tafts as 
follows: 772 at 5:58; 704 at 6:15; 413 at 6:53. Train 772 then 
went into the first siding, which was two miles north of Tafts, viz., 
Lisbon Siding, to let 704, a first-class train, pass on north-bound to 
Jewett City, and remained there until 731, also a first-class train, had 
passed south-bound. AU this was quite within the rules. Then it was 
the duty of 772 to pull out of the siding and proceed to Jewett City. 
It was at this point that the négligence which caused the collision oc- 
curred. After 731 had passed Lisbon Siding, 772 pulled out at 6:49. 
The morning was very foggy, yet the deceased did not protect his train 
by putting out torpedoes and burning a fusée as he should hâve donc 
under rule 99. After 731 had passed Tafts, 413 started at 6;53, at- 
taining a speed of 35 miles an hour. The engineer of 413 must hâve 
known that 772 had gone either into Lisbon Siding or Reade's Siding 
to let 731 pass, and in such close proximity it was a fair question 
whether the speed was not too great. 

The trial judge left it to the jury to say whether the négligence of 
the défendant in dispatching the train was the proximate and sole 
cause of the collision, whether négligence in running 413 was the 
proximate and sole cause of the collision, and whether négligence of 
the deceased was the proximate and sole cause of the collision. 

The material portion of the act in question is Act April 22, 1908, 
c. 149, § 1, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322): 

"Section 1. That every common carrier by railroad while engaging in 
commerce between any of the several states or territories, or between any 
of the states and territories, or between the District of Columbia and any 
of the states or territories, or between the District of Columbia or any of 
the states or territories and any foreign nation or nations, shall be Uable 
in damages to any person suffering injury while he Is employed by such car- 
rier in such commerce, or in case of the death of such employé, to his or 
her Personal représentative, for the beneflt of the surviving widow or hus- 
band and children of such employé; and, if none, then of such employé's 
parents; and. If none, then to the next of kin dépendent upon such employé, 
for such injury or death resultlng in whole or In part from the négligence of 
any of the offlcers, agents, or employés of such carrier, or by reason of any 
defect or Insufflciency, due to Its négligence, in Its cars, engines, appllances, 
machlnery, track, roadbed, works, boats, wharves, or other equlpment." 

Section 3 provides that contributory négligence shall not bar a re- 
covery, but shall diminish the damages in proportion to the amount of 
négligence attributable to the employé. 

The jury found a verdict for the plaintifï in the sum of $10,000, 
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and made answer to two interrogatories that the full damages were 
$15,000, and that they had deducted $5,000 as the proportion attrib- 
utable to the neghgence of the deceased. The court reduced the ver- 
dict to $7,000, and the plaintifif accepted the remittitur. 

[1, 2] We think that there was no question of neghgence in respect 
to the dispatching of the trains to be submitted to the jury and that it 
was error to do so. The defendant's rules were reasonable and suffi- 
cient. If they had been followed in connection with the order from 
the dispatcher's office, no collision would hâve occurred. In other 
words, if the deceased had protected train 772, or if 413 had observed 
the prescribed interval of 10 minutes in following 772, or had not gone 
at excessive speed, there would hâve been no collision. The négligence 
of the deceased was quite apparent, and so the jury found. There- 
fore the only ground left on which the plaintiff could bave recovered 
was négligence in opération of 413. We cannot tell from the verdict 
whether the jury found in favor of the plaintiff on the ground of the 
defendant's négligence in dispatching the trains, or on the ground of 
neglieence in operating 413, or on both grounds. 

Judgment reversed. 



HOENE V. THE JOHN I. BKADÏ, 

(Circuit Court of Appeals, Fifth Circuit. April 12, 1013.) 

No. 2,346. 

Collision (§ 95*) — Steameb and Tug with Tow Meeting in Nakrow Chan- 
KBL — Violation of Kules. 

A collision between a loaded steamer outbound and a barge in tow of 
a tug passing up the Port Arthur Ship Canal held due to the fault of 
both steamer and tug for varions violations of the rules governing meet- 
ing vessels in narrow channels ; the tug also being in fault for entering 
the ehannel before the steamer, which was already in the channel, had 
passed through, in violation of the rules, and for not usiug a bridle on 
her tow, as she should, in view of the narrowness of the canal, which 
was only from 75 to 100 feet on the bottom. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec 
Dig. § 95.* 

Collision with or between towing vessels and vessels in tow, see note 
to The John EngUs, 100 G. C. A. 581.] 

Appeal from the District Court of the United States for the East- 
ern District of Texas; Gordon Russell, Judge. 

Suit in admiralty by P. Horne, master of the steamship Edward 
Dawson, against the steam tug John I. Brady and barge Harry Morse ; 
the Texas Company, claimant. Decree for respondents, and libelant 
appeals. Reversed. 

This is a suit in rem to recover damages suffered by the steamship Ed- 
ward Dawson in a collision with the barge Harry Morse and steam tug John 
I. Brady about 1:45, p. m., June 9, 1909, in the Port Arthur Ship Canal, a 
narrow channel about seven miles long, running from Sabine river, above 
Sabine Pass, to Port Arthur, Tex. This canal was constructed along the 
west bank of Sabine Lake in a northwesterly direction, with some beuds 

■i-''ar oUier cases see aame topio & § numeer in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe* 
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of more or less leugth, and with one long bend from Mud Bayou to half 
way between Keith Lake aud Ilound Lake and with a widtli of 200 feet, 
with sloping banks, leaviug the width on the bottom of froui 75 to 100 feet, 
with a deptli of about 23 feet at low tide. The tides are small and irreg- 
ular ; the rise and fall of the sea being much afïected by -ni-nds. Naviga- 
tion on this canal is controlled by the pilot rules for the rivers whose waters 
flow into the Gulf of Mexico and their tributaries, adopted by the Board of 
Supervising Inspectors February 13, 1907, approved by the Secretary of 
Commerce and Labor February 25, 1907. The following are pertinent In 
this case: 

"Rule I. When steamers are approaching each other from opposite direc- 
tions, the signais for passing shall be one short and distinct blast of the 
whistle to alter course to starboard so as to'pass on the port side of the other, 
and two short and distinct blasts of the wlilstle to alter course to port so 
as to pass on the starboard side of the other. 

"When two steamers are meeting end on, or nearly end on, so as to in- 
volve risk of collision, the helms of both shall be put to port, so that each 
may pass on the port side of the other. 

"When an ascending steamer is approaching a descendiug steamer, the 
pilot of the ascending steamer shall give the tirst signal for passing, whlcli 
shall be promptly answered by the same signal by the pilot of the descending 
steamer, if safe to do so, and both shall be governed accordingly; but if the 
pilot of the descending steamer deems it danigerous to take the side indl- 
cated by the ascending steamer, he shall immediately signify that fact by 
sounding the alarm or danger signal of four or more short and rapld blasts 
of the whistle, and it shall be the duty of the pilot of the ascending steamer 
to answer by a signal of four or more short and rapid blasts of the whistle, 
and the engines of both steamers shall be immediately stopped, and bacl^ed 
if necessary, until the signais for passing are given and answered. After 
.sounding the alarm signais by both steamers, the pilot of the descending 
steamer shall indicate by his whistle the side on whicli he desires to pass, 
and the pilot of the ascending steamer shall govern himself accordingly, 
the descending steamer being entitled to the right of way. 

"Where possible, the signais for passing must be made, answered and un- 
derstood before the steamers Iiave arrived at a distance of half a mile of 
eacli other. * * * 

"Kule III. When two steamers are about to enter a narrow chanuel at 
the same time. the ascending steamer shall be stopped below sueh channel 
until the descending steamer shall hâve passed through it; but should two 
•steamers unavoldably meet in such channel, then it shall be the duty of the 
pilot of the ascending steamer to make the proper signais, aud, when an- 
swered, the ascending steamer shall lie as close as possible to the side of 
tlie channel the exchange of signais may hâve determined, as provided by 
rule I, and either stop the engines or niove theni so as only to give the boat 
steerageway, and the pilot of the descending steamer shall cause his steamer 
to be worked slowly until he has passed the ascending steamer." 

There was some évidence of a rule of the canal that speed was limited to 
four miles per hour. The Edward Dawson, of the length of 265 feet and 
37 feet beam, was outward bound from Port Arthur, with a cargo of oil, 
and drawing 18 feet forward and 22 feet 3 inches aft The barge Harry 
Morse, having a length of 198 feet 2 inches, beam 37 feet 5 inches, without 
cargo, and drawing from 11 to 12 feet, was in tow astern of the steam tug 
John I. Brady, 96 feet 8 inches in length, beam 21 feet, drawing 9 feet 4 
inches, on a hawser about 50 fathoms in leugth, and was in Sabine Pass 
bound for Port Arthur. 

About 12:40 p. m., June 9, 1909, the Dawson entered the canal at Port 
Arthur bound down the canal to sea. At that time the steamship North- 
western was in the canal golng up to Port Arthur, and about the same time 
the tug Brady, with the Harry Morse in tow, entered the iower end to pro- 
ceed up the canal to destination. The Dawson passed the Northwestern, 
and then, if not before, the Dawson was fully advised that the Brady, with 
the Harry Morse in tow astern, was ascending the canal. The Dawson kept 
on her course down the canal at slow speed, eventually stopping along the 
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west bank near, If not at, the head of the long bend, ending a short distance 
above Kelth Lake, and there walted for the Brady and tow to pass. 

The évidence of the Dawson's ofiicers is that the engines of the Dawson 
were stopped, and that she made no headway down the canal ; but the un- 
dlsriuted fact Is that a slow tlde was then runnlng up the canal, aud the 
Dawson could not hâve remained stationary along the bank, uuless enough 
engine movement and headway were maintained to meet the tlde, and ail 
this makes it uncertaln as to the exact place that the Dawson held the west 
bank for the Brady and tow to pass, and which was the actual place of col- 
lision. As the Brady and tow approached the Dawson and within régulation 
distance she blew orie whistle, and the Dawson answered by one wUstle. 
This was an assent that the vessels should pass port to port. 

rrom this time the only material and undisputed facts to be gleaned from 
the pleadings and évidence are that the Brady cast olï the havvser towing 
the Morse just before the Morse and Dawson colllded, and that the Morse's 
port anchor a-cockbill at the port cathead raked the port side of the Dawson 
from forward nearly to stern, iuflicting great damage, and finally making fast 
with the anchor in the after bulkliead of the Dawson. 

F. D. Minor and Geo. C. Gréer, both of Beaumont, Tex., for ap- 
pellant. 

John W. GrifiSn, of New York City, for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

FARDEE, Circuit Judge (after stating the facts as above). The 
libelant and appellant charges négligence on the part of the Brady and 
Morse : 

"In enterlng the sonthern end of said Port Arthur Canal wliilst the steam- 
ship Edward Dawson was already in said canal descendlng the same; in fall- 
ing to lie as close as possible to the eastern bank of the canal while the Ed- 
ward Dawson passed them ; in towing by the steaui tng John I. Brady of the 
barge Harry Morse by too long a scope of rope ; in the towing of said barge 
on a single hawser, instead of on a double hawser, and witliout a bridle, and 
in not having said barge lashed alongside of said steam tug; in the great 
speed at whlch the said tug was towing the said barge Harry Morse, and in 
permlttlng the port anchor of the barge Harry Morse to hang or swing loose 
at the cathead, instead of being secured fast there, or at the hawsepipe; 
and in the want of sklU and in the improper conduct of the persons navl- 
gatlng the said steam tug and barge in not taking the necessary further steps 
to prevent said collision." 

The claimant, denying ail négligence on the part of the Brady and 
Morse, allèges: 

"That the ofiicers and crew of said steamshlp Dawson were not skillful or 
compétent, were not attentive to their duties, but proceeded with said steam- 
shlp in a careless, reckless manner. That her ofiicers and crew were n»t 
properly stationed, and were guilty of gross recklessness in entering said 
canal when by the exercise of ordinary diligence they could bave seen that 
the steamshlp Northwestern and the tug John I. Brady and barge Harry 
Morse were already in said canal on their way to the Port Arthur basin, at 
the head of said canal wherein said steamshlp was then lying. ïhat as the 
said steamshlp Edward Dawson was heavily loaded, and drew the full depth 
of navigable water in said canal, she could not be steered on a stralght 
course, but because of her 'sucking' and 'smelling bottom' she steered wildly. 
Ilenee It was dangerous to bring! such a vesse! into the canal, while other 
vessels were navlgating it, which she was bound to meet, if she entered ; and 
it was gross négligence to continue on with said steamshlp through a stralght 
reach to pass said towboat and barge in a bend, which she attempted to do. 
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because sucb a passage is more dlflBcult than in a straight reach. That it 
was négligence to continue under way, and to run so far over to the west 
bank as to cause her to strike the incline bank and slieer over to the east 
bank and into the barge, and thereby occasioning the collision complained of 
in thls cause." 

The évidence in the transcript is unusually conflicting, even for an 
admiralty case, and it is useless to try to reconcile it on ail the mate- 
rial issues. Res ipsa loquitur, and a few undisputed and preponder- 
antly proven facts, however, point to a just conclusion. 

1. As to entering the canal: The Dawson, entering the canal when 
the Northwestern was ascending, violated the spirit, if not the letter, 
of the navigation rule : 

"When two steamers are about to enter a narrow channel at the same time, 
the ascendlng steamer shall be stopped below such channel until the descend- 
ing steamer shall hâve passed through it" 

— for the reason underlying is the danger to be avoided of two steam- 
ers passing in such narrow channel. The weight of the évidence is 
to the effect that the Dawson, the "descending steamer," was not only 
about to enter the canal, but had actually entered before the Brady 
and Morse entered at the lower end ; and so we conclude that the Bra- 
dy and her tow violated the letter and spirit of the said rule. Finding 
thèse violations, however, does not necessarily décide this case, for 
while leading up to and making the collision possible they were not 
the necessary and proximate cause of the same. 

2. The said rule f urther provides : 

"But should two steamers unavoidably meet in such channel, then It shall 
be the duty of the pilot of the asceuding steamer to make the propejr sig- 
nais, and, when answered, the ascendiug steamer shall lie as close as possMe 
to the side of the channel the ewchange of signais may hâve determined, as 
provided by rule I, and either stop the engines or move them sb as only to 
glve the boat steerageway, and the pilot of the descending steamer shall 
cause his steamer to be worked slowly until he bas passed the ascending 
steamer." 

The undisputed facts are that the Brady, as the ascending steamer, 
signaled to pass port to port, and the Dawson answered, assenting, and 
then both parties reversed the rule. The Dawson went to the right 
bank to remain, while the Brady and her tow kept on ascending the 
canal. Reversing the rule was a violation thereof by both parties, and 
though it led up to the collision it did not really compel it. 

3. In maneuvering to pass, the Dawson, following the lUnderstand- 
ing, as we find the weight of the évidence, took the right bank to lie 
as close as possible, very near to the head of the long bend which runs 
from Mud Bayou up above Keith Lake, if not actually in it, instead 
of taking, as she ought, the straight reach above. The Brady rounded 
the head of the bend and had nearly passed the Dawson, while the 
Morse, following, took a sheer over towards the Dawson, and this was 
foUowed by the Morse colliding with the Dawson, just prior to which, 
when the Brady should hâve pulled its best, the master of the Brady 
threw off the hawser, leaving the Morse without motive power and 
under strong headway to take care of herself. 
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There is unanimity among claimant's witnesses to the effect that 
the Dawson vvas well inside the bend, and was under headway and 
zigzagging in the channel, and that she actually ran down and into the 
Morse, while the latter only made a httle sheer to port, caused by 
touching the bank; but ail this is substantially met by the évidence oi 
the officers of the Dawson, supported by the strong presumption that 
the pilot and master of the Dawson could not hâve intended, nor even 
wished, to run down the Morse. 

4. It was not négligent for the Brady to tow the Morse astern, in- 
stead of abreast and lashed alongside. In the narrow channel of the 
Port Arthur Canal, and where, according to the évidence in this case, 
nobody appears to pay any attention to the navigation rules, it was 
probably best to tow the barge astern; for, with vessels of the length 
and beam herein involved, the three abreast would take up 95 feet 5 
inches of actual beam, and a passage even in a straight reach of the 
canal would be vçry hazardous. 

When towing astern, when other vessels are at the time likely to 
be using the canal, a hawser with a bridle — or, better, two hawsers — ■ 
should be used. Nor was it négligent for the Morse to carry her port 
anchor a-cockbill at the cathead. In those waters it was proper, if not 
necessary, to carry a large anchor, necessary for quick letting go in an 
emergency. Inboard it would take time to get it out. Hanging at the 
hawsehole, it would probably impede navigation. The évidence tends 
to show that both parties violated the canal rule limiting speed. 

On the whole case, we find that in the collision between the Dawson 
and the Harry Morse both vessels were in fault. The Dawson bas 
made proof, to the satisfaction of the judge of the lower court, of 
damages amounting to $12,532.05 ; but the claimant contends that 
they are exaggerated, and that no good opportunity has been given to 
contest them. The claimant in his answer avers that the Morse suf- 
fered damages in the collision amounting to over $400. Following the 
usual rule in collision cases, where both parties are in fault, the dam- 
ages must be divided, and a référence follows, if damages are not ad- 
mitted. 

For ail the foregoing, the decree appealed from is reversed, and the 
cause is remanded, with instructions to enter a decree finding both 
libelant and claimant in fault, and dividing the proven damages equal- 
ly, and thereafter to proceed according to established admiralty rules 
and usages. The appellee to pay the costs of this court. 



GRAIN DISTILLERT NO. 8 V. UNITED STATES ^9 



GRAIN DISTILLERY KO. 8 OF EASTERN DISTILLERT CO. y. L'NITBD 

STATES. 

(Circuit Court of Appeals, Fourth Circuit February 17, 1913.) 

No. 1,127. 

iNTEiiNAL Revenue (§ 46*) — Proceeding fob Forfeitube fob Violation ov 
Law by Distiller — Measuse of Pboof. 

In a proceeding in rem for tiie forfaiture of distillery property for vio- 
lation of the internai revenue laws, the government is required to prove 
such violation by a prépondérance of the évidence only. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 117- 
141; Dec. Dig. § 46.*] 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Information by the United States a^ainst Grain Distillery No. 8 of 
the Eastern Distillery Company. From a judgment of forfeiture, 
claimant brings error. Afhrined. 

Thomas H. Willcox, of Norfolk, Va. (H. L. Lowry and Willcox, 
Cooke & Willcox, ail of Norfolk, Va., on the brief), for plaintiff in 
error. 

D. Lawrence Groner, U. S. Atty., of Norfolk, Va., and Robert H. 
Talley, of Richmond, Va., for the United States. 

Bef ore GOFF, Circuit Judge, and ROSE, District Judge. 

GOFF, Circuit Judge. The writ of error we are now to dispose of 
is prosecuted by the défendant below to 3. judgment rendered on the 
verdict of a jury, by which said defendant's property was condemned 
as forfeited to the United States. The information alleged that such 
property had been duly seized by the collector of internai revenue, on 
the ground that the same had been forfeited for the reason that the 
défendant, being engaged in the business of a distiller, did unlawfuUy 
attempt to defraud the United States of the internai revenue tax on 
the spirits distilled by it ; that it unlawfully engaged in carrying on 
the business of a distiller with intent to defraud the United States of 
the internai revenue tax on spirits, and did attempt to defraud the 
United States of said tax, in that it omitted to make true and exact 
entries of the quantities of grain and other materials used by it, as 
required by section 3303 of the Revised Statutes of the United States 
(U. S. Comp. St. 1901, p. 2155). 

To this information an answer was filed by the défendant, denying 
ail the allégations of defrauding or attempting to defraud the United 
States as set forth in the information. A trial by a jury was had, the 
verdict being: 

'"We, the jury, on the Issue 3oined, find for the United States government." 

On this verdict judgment of forfeiture was entered, and a writ of 
error granted. 

'Woi other cases see same topic à § mumbeb in Dec. t Am. Digs. 1907 to date, & Rep'r Indexes 
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The assignment of error relied on by the plaintiff in error relates to 
an instruction given to the jury by the court below, which was in thèse 
words : 

"ïhat the same degree of proof is not required in order to the finding of 
a verdict for the government in the présent case as in tlie case of a crim- 
inal prosecution ; that is to say, vvhile the jury, in order to flnd for the gov- 
ernment, must be satisfled from the évidence that the offense or offenses 
charged lu the information has or hâve been committed as charged, they need 
not be so satisfied beyond a reasonable doubt. A prépondérance of évidence 
Is suffleient" 

The contention of the plaintiff in error is that the proceeding in the 
court below was a criminal prosecution, and that consequently it was 
error to charge the jury that a prépondérance of évidence was suffi- 
cient ; that the rule in criminal cases requiring- guilt to be proved be- 
yond a reasonable doubt was applicable, and should hâve been given to 
the jury. 

It may be conceded that some years ago there was a variance in the 
décisions of the courts relating to this matter, but ail doubts concerning 
it were — so far as the courts of the United States are concerned — -dis- 
solved by the décision of the Suprême Court in Lilienthal's Tobacco 
V. United States, 97 U. S. 237, at pages 266, 267, 24 L. Ed. 901. We 
quote from that case : 

"In criminal cases the true rule is that the burden of proof never shifts ; 
that in ail cases, before a conviction can be had, the jury must be satisfled 
from the évidence, beyond a reasonable doubt, of the affirmative of the issue 
presented In the accusation that the défendant is guilty in the manner and 
form as charged in the indictment. * * * in civil cases their duty is to- 
weigh the évidence carefuUy, and to find for the party in whose favor it 
preponderates. * * * Authorities to show that the case before the court 
is a civil case are scarcely necessary, but if any be needed they are at hand, 
1 Bishop, Or. Itaw (6th Ed.) § 835; United States v. Three Tons of Coal, 6 
Biss. 379 [Fed. Cas. No. 16,515]; Schmidt v. Insurance Company, 1 Gray 
(Mass.) 533 ; Knowles v. Scribner, 57 Me. 497." 

In the case of Boxes of Opium v. United States (C. C.) 23 Fed. 395, 
which was an information in rem for the forfeiture of certain boxes 
of opium, alleged to hâve been smuggled into the port of San Francis- 
co in violation of the customs law of the United States, it was insisted 
during the trial that the évidence necessary was the same as would 
be required in a criminal case, but in the disposition of the case the 
court held otherwise. Referring to the Lilienthal Tobacco Case, supra, 
Judge Sawyer said: 

"I regard this case as giving the last expression of the vievps of the Su- 
prême Cohrt, and as controlllng in this court in this case; also as adoptlng, 
in a civil case in form, by information against the goods to enforce a for- 
feiture, notvpithstanding it is essentially criminal and intended to punish a 
crime, the ordinary rule that a mère prépondérance of évidence should dé- 
termine the finding of a court or the verdict of a Jury. * * * For the 
purposes of this case, therefore, in accordance with what I conceive to be the 
authoritative rule laid down by the Suprême Court in its latest décisions, I 
shall apply the rule in ordinary civil cases, that a mère prépondérance of 
évidence in favor of guilt must détermine the controlllng question of fact 
as to whether the opium was smuggled into San Francisco on the Tokio 
or not." 
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In the case of United States v. One Distillery (D. C.) 193 I^ed. 720, 
Judge Boyd, when instructing the jury, said : 

"ïhe United States bas alleged tliat Foster, or his agents, or hls employés, 
no matter whieh, during the opération of tMs distillery by hlm, operated It, 
Intendlng at the time of the opération to defraud the government of the 
United States of the tax upon the product of the distillery or a part of It. 
The government having made that allégation, the bnrden rests upon it to 
prove it, not beyoïid a reasonable doubt but by the welght of the testimony ; 
that is, In order to return a verdict for the United States, the jury must 
bave that quantum and character of testimony which by its prépondérance 
satisfles their minds that the allégation is true." 

We do not find it necessary to further consider cases bearing upon 
this question, but we will refer to some of them as illustrative of the 
principles involved : Hawloetz v. Kass (C. C.) 25 Fed. 765 ; U. S. v. 
Shapleigh, 54 Fed. 126, 4 C. C. A. 237; The Good Templar (D. C.) 
97 Fed. 651; U. S. v. Brown, 24 Fed. Cas. 1248; Cofïey v. United 
States, 116 U. S. 436, 6 Sup. Ct. 437, 29 L. Ed. " 

The judgment complained of is without error. 

Affirmed. 



In re ROSETT et al. 

(Circuit Court of Appeals, Second Circuit. April 14, 1913.) 

No. 241. 

Banks AND Banking (§ 15*) — Pbivate Bankeb — Secdeities — Deposit — Peb- 

SONS EnIITLED to SECTjBITIES. 

General Business Law (Consol. Laws N. Y. 1909, c. 20, as amended by 
Laves 1911, c. 393) § 25, déclares that, except as provlded in section 29d. 
no Individual or partnership shall receive bank deposits without llcense 
from the comptroller, which shall authorize the transaction of business 
at any place other than that described in the certificate, except with 
tbe comptroUer's written approval. Section 29d provides that the fore- 
going provisions shall not apply to any individual or partnership who 
would other wise be required to file a bond with the comptroller, where 
the business is conducted in a city having a population of 1,000,000 or 
over. HeZd, that where the bankrupt transacted a prlvate banklng 
business in New York City, and maintained branches in other states, 
each of which was subjeet to the laws of the state in whieh it was lo- 
cated, and not to the laws of New York, the New York depositors were 
exclusively entitled to the beneflt of the $100,000 deposit made by the 
banker with the comptroller in New York, In the administration of hls 
afi'airs in bankruptey. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
12-17; Dec. Dig. § 15. •] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York ; George C. Holt, Judge. 

In the matter of bankruptey proceedings of Moritz Rosett and 
Max Rosett, individually and composing the firm of M. Rosett. On 
pétition of Joseph M. Conklin, as trustée, to revise an order of the 
District Court (203 Fed. 67), reversing a referee's order providing 
for distribution of the funds deposited by the bankrupts with the 

•FoT ottiar ca»M i«« same topic * { Trjuxsa. tn Dm. & Am. Slti. UCT to date, & Rep'r Indexas 
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comptroller of the state of New York, and denyîng a motion for déc- 
laration of a dividend. Afîirmed. 

Olcott, Gruber, Bonynge & McManus, of New York City (L. L. 
Ernst, of New York City, of counsel), for petitioner. 

R. P. Beyer, Deputy Atty. Gen., and Morris Cukor and Archibald 
Palmer, both of New York City, for respondents. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. Moritz and Max Rosett, partners com- 
posing the firm of M. Rosett, were adjudicated bankrupts, both in- 
dividualiy and as a firm, in an involuntary proceeding. The firm had 
carried on the business of private bankers at 197 Stanton street, in 
this city, and at branches in New Jersey, Pennsylvania, and Ohio. 
The accounts of ail thèse offices were kept at 114 Liberty street, New 
York City, where no banking business was donc. In accordance with 
the provisions of sections 25 and 29d of chapter 393, Laws of 1911, 
amending the General Business Law (Consol. Laws 1909, c. 20), the 
firm deposited corporate stock of the city of New York of a value of 
$100,000 with the state comptroller, who, under an order of the Dis- 
trict Court, has turned the stock over to the trustée in bankruptcy, 
who has converted the same into cash. The question in the case is 
whether this fund is distributable among ail the creditors who did 
banking business with the bankrupts, or only among such creditors 
as did banking business with them in the city of New York. The réf- 
érée took the former, and Judge Holt, on a pétition to revise, the 
latter, view. We agrée with Judge Holt. 

Section 25 provides that no individual or partnership shall engage 
in the business of receiving deposits of money for safe-keeping, or 
for the purpose of transmission to another, or for any other pur- 
pose, in cities of the first class, except upon certain conditions, among 
others, the depositing of moneys or securities with the state comptrol- 
ler and the giving of a bond to him to secure the faithful perform- 
ance of their engagements in the business. Upon conforming with 
the provisions of the section, the applicant is entitled to receive from 
the comptroller a license to do business at the place indicated in it. 
The section further provides: 

"The money and securities deposited with the comptroller as herein pro- 
vlded and tbe money which in case of default shall be pald on the aforosaid 
bond by any applicant or the surety thereof shall constitute a trust iunà 
for the beneflt of the depositors of the license and of such persons as shall 
dellver money to such licensee for transmission to another, and such ben«k- 
flciaries shall be entitled to an absolute préférence as to such moneys or 
securities over ail gênerai creditors of the licensee. Such money and se- 
curities shall in the event of the insolvency or bankruptcy of the licensee 
be delivered by the comptroller on the order or judgment of a court of 
compétent jurisdiction to the assignée, receiver or trustée o£ the licensee 
designated in such order or judgment" 

Section 29d is as f ollows : 

"Exceptions. The foregoing provision shall not apply * * • (5) to 
any Individual or partnership who would other wise be required to comply 
with section 25 of this article who shall file with the comptroller a bond in 
the su m of $100,000 approved by the comptroller as to form and sufficiency. 
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for the purpose and conditloued as in tlie said section prescribed, where tlie 
business is conducted in a city liaving a population of 1,000,000 or over and 
if conducted elsewliere in tlie state sucli bond shall be in tlie sum of $50,- 
000, or in lieu tbereof money or securities approved by the comptroller of 
the same amount. ïhe provisions of section 29a shall be applicable to such 
bond or deposit of money or securities." 

It is quite clear that the Législature was regulating the business 
of banking to be done within the state of New York and was speak- 
ing of cities and places within that state. The business the bankrupts 
were licensed to do within the state of New York was to be done 
subject to this law, and what business they did in their branches in 
other States was subject to régulation, not b)' the laws of New York, 
but by the laws of those states. Every state bas a constitutional right 
to regulate such business. Engel v. O'Malley, 219 U. S. 128, 31 Sup. 
Ct. 190, 55 L. Ed. 128. In point of fact, the bankrupts did hâve li- 
censes from the states of New Jersey and Ohio to do the business of 
banking within those states. None was required in Pennsylvania. 

The bankrupts took advantage of the foregoing exception — 29d (5). 
Although they received no written license as provided in section 25, 
they were none the less quite as effectually licensed; i. e., in consid- 
ération of their compliance with the provisions of the exception they 
were permitted — that is, they were Hcensed — to do banking business 
in New York City. Inasmuch as the exception provides that the 
securities delivered and the bond given to the comptroller are to be 
"for the purpose and conditioned as in said section (25) prescribed," 
their proceeds must now be applied as a trust fund for the benefit 
of the firm's customers who did deposit with and deliver money to it 
in New York City. In the language of section 25 it "shall constitute 
a fund for the benefit of the depositors of the licensee and of such 
persons as shall deliver money to such licensee for transmission to 
others. * * * " 

It is true that the branches are parts of the main concern, and that 
ail those who dealt with the branches knew that to be the fact, and 
were creditors of the firm of equal standing. It is also true that the 
branches made daily reports and forwarded ail moneys they received 
in excess of needs for current expenses to the office of the firm at 
114 Liberty street. Thèse facts, however, do not show that the mon- 
eys forwarded by the branches were deposits with or deliveries to the 
firm in New York by the customers of the branches, and do not bring 
those customers within the protection of this spécial fund of $100,000. 

The decree is affirmed. 



HALE et al. v. HATCH & NOKTH COAL CO. et al. 

(Circuit Court of Appeals, Second Circuit April 14, 1913.) 

No. 183. 

MoNOPoLiES (§ 28*) — Civil Damages— Evidence— Question for Jury. 

In an action by a privât* individual to reoover tbreefold damages, aa- 
thorized by Sherman Anti-Trust Law July 2, 1890, c. 647. § 7, 26 Stat. 
210 (U. S. Comp. St. 1901, p. 3202), against an alleged combination ot 

*For other cases see same topip £ S numbbs in Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexes 
204 F.— 28 
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coal dealers in a clty, engaged In interstate commerce, to force plalntiff 
out of business and into bankruptcy, whlch tliey were successfui in- do- 
ing, évidence iield to entitle plaintlff to submission to the jury of tiie 
question whetlier a combinatlon and eonspiracy among défendants ex- 
isted, wliether they maintained a secret organisation to keep up priées 
and to boycott dealers who did not enter the organization, and wliettier 
plaintiff was injured as tlie resuit of such eonspiracy. 

[Ed. Note. — For other cases, see Mouopolies, Cent. Dig. § 18; Dec. 
Dig. § 28.*] 

In Error to the District Court of the United States for the Dis- 
trict of Connecticut; James P. Platt, Judge. 

Action by Charles R. Haie and others against the Hatch & North 
Coal Company and others. A judgment was entered in favor of de- 
fendants by direction of the court, and plaintiiïs bring error. Re- 
versed. 

Ralph M. Grant and Josiah H. Peck, both of Hartford, Conn., and 
James A. Marr, of Bridgeport, Conn., for plaintififs in error. 

Henry Stoddard, of New Haven, Conn., and Hyde, Joslyn, Gilman 
& Hungerford, J. Gilbert Calhovm, and John J. Dwyer, ail of Hart- 
ford, Conn., for défendants in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. This action is brought under the Sherman 
law (Act July 2, 1890, c. 647, 26 Stat. 210 [U. S. Comp. St. 1901, p. 
3202]), the seventh section of which gives a private individual, whose 
business is injured by any of the acts forbidden by the law, or de- 
clared unlawful thereby, the right to sue therefor and recover three- 
fold damages. The act déclares contracts, combinations and conspira- 
cies in restraint of trade or commerce among the several states, illé- 
gal. It also provides that every person who shall monopolize or com- 
bine or conspire with any other person to monopolize interstate com- 
merce, or make a contract or enter into a combination or conspire in 
restraint of trade, shall be guilty of a misdemeanor. For several 
years after October, 1903, the plaintiff, Charles R. Haie, had been 
engaged, at Hartford, Conn., in buying and selling coal mined in 
States other than Connecticut. A large part of this coal was mined in 
Pennsylvania and was the subject of interstate commerce. 

The défendants were coal dealers of Connecticut, having a place of 
meeting at Hartford whçre they frequently met. The plaintiff had 
built up an increasing business and had received a contract to supply 
the city with coal, for which he had underbid the other dealers. Soon 
thereafter he found it impossible to get coal from wholesale dealers, 
who not only refused to supply him, but in one instance, at least, 
canceled an order already accepted. Parties to the alleged eonspiracy 
endeavored to persuade dealers outside of Hartford not to furnish 
him with coal. Other parties endeavored to persuade him to join the 
combination. The final resuit was that the plaintiff was forced into 
bankruptcy. 

*For other cases eee same toplc & S numbeb in Dec. &, Am, Digs. 1907 ta date, & Rep'r Indexes 
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During the comparatively short period in which Haie had been en- 
gaged in buying and selling coal he succeeded in building up a flour- 
ishing and steadily increasing business until he was successful in pro- 
curing the contract with the city in compétition with the défendants. 
Then his troubles began; difficulty after diiificulty confronted him, ob- 
stacle after obstacle was placed in his path; the resuit being, as be- 
fore stated, failure and bankruptcy. We hâve, then, a successful and 
growing coal business destroyed. A large number of local dealers 
whose interests were hostile to those of Haie. Inability on Hale's 
part to purchase coal except at ruinous priées. 

In looking for the causes responsible for Hale's ruin, we naturally 
turn to those persons who were being injured by his success, viz., the 
local coal dealers of Hartford. It appears that they rented a room 
in the Hartford Trust Company building where they held meetings, 
that they met there and elsewhere under circumstances indicating 
secrecy. It also appears that several of the members openly ex- 
pressed the opinion that Hale's conduct was demoralizing the price of 
coal in Hartford. One of the witnesses testified that the Secretary of 
the Hartford Coal Dealers' Association, and a défendant, stated to 
the witness that "they had an association that was holding up the 
price of coal ; and that everybody was in it with the exception of Mr. 
Haie." 

Without considering the entire testimony which points to the de- 
fendants, or some of them, as the parties responsible for the destruc- 
tion of Hale's business, we think enough bas been stated to make it 
clear that the question was one of fact which should hâve been sub- 
mitted to the jury. It is true that the évidence is to a large extent 
circumstantial. The défendants did not write out and formally pass 
a resolution declaring that Haie was demoralizing the trade by seUing 
at lower priées than the association deemed reasonable and that, there- 
fore, they would not deal with him themselves or with any wholesaler 
who sold him coal. Conspirators do not work in this way. They 
do not advertise their purpose openly, their methods are secret, sinis- 
te*- and clandestine. It is rare, indeed, that a conspiracy is proved by 
direct évidence. In a vast majority of cases circumstantial évidence 
is relied on. Such évidence is as efficacious as direct if it establishes 
the proposition that the défendants, or some of them, had a common 
purpose to violate the law which they succeeded in accomplishing. 
Marrash v. United States, 168 Fed. 225, 229, 93 C. C. A. 511. 

The jury might bave found that the combination and conspiracy 
alleged in the complaint existed; they might hâve found that there 
was a secret organization of Hartford dealers to keep up priées and 
to boycott those who did not enter the organization. Had they so 
found their verdict could not hâve been set aside as contrary to the 
évidence. It matters not whether the évidence was strong or weak, 
it is sufïicient that the jury was justified in finding that it established 
the alleged conspiracy. It cannot be held as matter of law that the 
plaintiff failed to make a case. ' 

The judgment is reversed. 
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MILLEE y. CHICAGO & A. R. CO. 

(Circuit Court of Appeals, Second Circuit. April 14, 1013.) 

Ko. 142. 

Eailroads (§ 144*) — Consolidation — Rights of Stockholdees. 

Wliere a railroad consolidation agreement provided that, untll ail of 
certain stock of one of tlie Consolidated companies outstanding sliall Uave 
been exclianged for stock in tbe Consolidated company, every holder of 
sueh unexclianged stock sliall be entitled to share proportionately in the 
earnings and assets of the Consolidated company, as if there àad been no 
consolidation, etc., and it thereafter appeared that the earnings of such 
initial road had been used to pay dividends to stockholders of the Con- 
solidated company, as against complainant, who had not exchanged his 
shares, complainant was entitled to an accounting, and It was error to 
compel him to elect either to take a decree against the Consolidated com- 
pany for dividends or suffer a dismissal of his bill. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 392, 393, 451- 
455 ; Dec. Dig. § 144.* 

Rights and liabilities of stockholders of railroads on consolidation, seo 
note to Bonner v. Terre Haute & I. R. Co., 81 C. C. A. 480.] 

Appeal from thé District Court of the United States for the South- 
ern District of New York ; George C. Holt, Judge. 

Suit by William Starr Miller against the Chicago & Alton Railroad 
Company. From a decree dismissing the bill (198 Fed. 695), com- 
plainant appeals. Reversed, with directions. 

- Philbin, Beekman, Menken & Griscom, of New York City (C. K. 
Beekman and S. P. Anderton, both of New York City, of counsel), 
for appellant. 

Joline, Larkin & Rathbone, of New York City (A. Stickney and 
A. H. Van Brunt, both of New York City, of counsel), for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. This bill is filed by a minority stockholder 
of the old Alton Railroad on behalf of himself and of ail other stock- 
holders similarly situated. The cause has been so often before the 
courts that it will be unnecessary to repeat the facts out of which it 
arises. A demurrer to the bill was overruled. (C. C.) 171 Fed. 253. A 
demurrer to a cross-bill was sustained. (C. C.) 176 Fed. 379, affirmed 
193 Fed. 41, 113 C. C. A. 113. The appeal now to be considered is 
from the final decree of the District Court. 

This decree gave the complainant an élection either to take a de- 
cree against the défendant for the amount of dividends theretofore 
tendered to him by it, without interest, or for dividends as computed 
by one Benson, the defendant's comptroller, with interest, and, in case 
he refused to elect, the bill to be dismissed, and in any event the de- 
fendant to hâve costs. The complainant having refused to elect, the 
bill was dismissed, with costs. We do not think the court could put 
the complainant to this élection. The decree should hâve been either 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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in his favor, and for an accounting, or against him, dismissing the 
bill. The opinion of the District Judge is reported in 198 Fed. 695. 

The question is whether the complainant can enforce the stipulation 
contained in article 4 of articles made in 1906 consolidating the old 
Alton Railroad, of which he is a stockholder, and the old Alton Rail- 
way, into the présent défendant, the Chicago & Alton Railroad Com- 
pany. Article 4 reads as f oUows : 

"Article 4. Until ail of the 73 shares of preferred stock and 4,38T shares 
of common stock of the party of the first part, not now owned by the party 
of the second part, shall hâve been exchanged for prier lien stock of the Con- 
solidated Company as herein provided, every holder of any such unexchanged 
share of such preferred stock or of such common stock of the party of the 
first part shall continue to hâve the right to share proportionately in accord- 
ance with the existing respective rights of said two classes of stock, in the 
earnings and assets of the party of the first part hereby Consolidated and 
merged Into the party of the second part as if the said consolidation and 
merger had not taken place and the entlre capital stock of the party of the 
first part, now consisting of 34,795 shares of preferred stock and 187,511 
shares of common stock were still outstanding." 

The bill prays that the défendant may be declared to hold the prop- 
erty of the old Alton Railroad as trustée to protect the complainant's 
rights ; that the défendant may be enjoined f rom applying any earn- 
ings of that road, to which he may be entitled as a stockholder of it, 
upon the property of the old Alton Railway, or for the benefit of its 
stockholders ; and that the défendant be required to keep accounts 
showing the business and earnings of the old Alton Railroad sepa- 
rately. 

The District Judge held, first, that the complainant's right as a 
stockholder in the old Alton Railroad was to receive such dividends as 
the directors of that road should déclare, and that after consolidation 
his right is to receive such dividends as the directors of the Consoli- 
dated road shall déclare; second, that it would be impossible to keep 
separate accounts of the two original properties while they are being 
operated as one road; third, that the attitude of the complainant is 
unreasonable, and that a court of equity will not specifically enforce 
a contract which will resuit in much greater trouble and expense to 
the défendant than benefit to the complainant. 

We do not think the complainant asks for the spécifie performance 
of any contract. The contract which resulted in the consolidation was 
between the old Alton Railroad and the old Alton Railway, both of 
which corporations hâve ceased to exist. The eiïect of the articles of 
consolidation was to vest the title to the two properties in the présent 
défendant, but subject to the express trust which it assumed in favor 
of the stockholders of the old Alton Railroad who did not exchange 
their stock for stock of the Consolidated company. The complainant 
made no contract with the défendant. What he seeks is to enforce 
this trust in favor of himself and of ail other stockholders of the old 
Alton road in a similar position. 

Nor is the complainant seeking to recover dividends from the de- 
fendant. He is not a stockholder of the Consolidated company. He 
asks such an accounting as will effectuate the stipulations of article 
4 of the articles of consolidation. We think that the Consolidated 
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Company is bound to operate the whole property, just as if there had 
been no consolidation, until ail the outstanding stock of the old Alton 
road bas been exchanged for prior lien stock of the Consolidated 
Company. The bill charges that earnings of the old Alton Railroad 
hâve been applied for the benefit of the old Alton Railway property, 
and in payments of dividends upon stock of the Consolidated company 
exchanged for stock of the old Alton Railway, This is admitted in 
answer to interrogatories annexed to this bill. It is also admitted that 
the defendant's accounts do not show separate earnings of the old 
Alton Railroad. The complainant is therefore entitled to an interloc- 
utory decrèe for an accounting. It may be that the books of the 
Consolidated company cannot be kept entirely separate as to both 
propertjes,, and that an accounting cannot be stated in ail its détails, 
just as if the properties were being separately operated. Still the 
iîooks of the company must be kept on the theory that the properties 
are separate, so far as it is jjossible, and an account must be so stated 
as riearly as possible. 

The compilation made by the defendant's comptroller of the divi- 
dends which the Complainant was entitled. to receive showed a larger 
amount due him than had been tendered. Besides, it was prématuré, 
and not binding upon him. We feel obliged to enforce the trust in the 
shape it was deliberately assumed by the défendant. 

The decrèe is reversed, and the court below directed to enter an 
interlocutory decrèe sustaining the bill and ordering an accounting. 



SALSBURG V. BLACKFORD (two cases). 

(Circuit Court of Appeals, Fourth Circuit. February 10, 1913.) 

Nos. 1,069, lilM. 

1. Bankruptcy (§,430*) — Review— Pkooeedings^-Appçal — Pétition to Sr- 

PEBINTEND AND REVISE. 

ïhe remédiés by appeal and by pétition to superintend and revise, pro- 
vided for review in banlcruptcy, are not cumulative, but mutually ex- 
clusive. 

[Ed. Note. — For ottier cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. § 439.*] 

2. Bankruptcy (§ 288*) — Ownesship of Property — Plenaby Pkoceedings — 

Waiver. ' 

Where, in a suit by a bankmpt's reeeiver to reeover goods alleged to 
hâve been fraudulently conveyed, a trustée acquired and luaintained pos- 
session, and afterf the trial judge had upheld a décision of the référée 
that the receiver'S possession had been properly obtained, and that the 
title to the goods could rightfuUy be determlned in summary proceedings, 
the transférée particii)ated lu the trial, of the issue, and costs and ex- 
penses were incurred which the trustée had no assets to pay, apart from 
the proceeds of the goods in dispute, the trausferee's right, if any, to 
hâve the issue determlned in a plenary proceeding, was waived. 

[Ed. Note. — For other cases, sée Bankruptcy, Cent. Dlg. § 447; Dec. 
Dig. § 288.*] 

•For other cases see same topic & § ntjmber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3. Bankbuptct (§ 467*) — Appeat. — Review— Findings of Refebee. 

Findings of a référée in bankruptcy, affirmed by the trial judge, will 
not be set aside on appeal, unless it is elear ttiat justice requires a 
différent conclusion. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. § 467.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

Appeal from and Pétition for Revision of Proceedings of the Dis- 
trict Court of the United States for the Northern District of West 
Virginia, at Wheeling; Alston G. Dayton, Judge. 

In the matter of bankruptcy proceedings of Herman Schoenfield, 
banl<rupt. Heard on appeal and on pétition by Jacob Salsburg to su- 
perintend and revise in matter of law proceedings denying his right 
to certain property of the bankrupt claimed by the trustée and found 
by the court to bave been fraudulently transferred (190 Fed. 53). Af- 
firmed. 

Charles H. Sachs, of Pittsburgh, Pa., A. J. Montagne and R. L. 
Montagne, both of Richmond, Va., and J. B. Handlan, of Wheeling, 
W. Va., for petitioner and appellant. 

J. W. Ritz, of Wheeling, W. Va., for respondent and appellee. 

Before PRITCHARD, Circuit Judge, and WADDILL and ROSE, 
District Judges. 

PER CURIAM. [1] This case is brought hère by pétition to re- 
vise and by appeal. At the hearing at this bar the counsel for the peti- 
tioner and appellant admitted that thèse remédies were not cumulative, 
but were mutually exclusive. They elected to stand upon the appeal. 

The pétition to revise in No. 1,069 must therefore be dismissed. 

[2] The findings of the référée, and the learned court below, are 
fully set forth in Re Schoenfield (D. C.) 190 Fed. 53. The évidence 
in the record abundantly sustains the findings that the goods taken 
possession of by the bankrupt's receiver were part of the bankrupt's 
estate, and liable for the payment of the bankrupt's debts. Appellant 
most strenuously insists that he was in possession of the goods, and 
that he claimed title in them adverse both to the bankrupt and the re- 
ceiver and trustée, and that he could not properly be deprived of the 
possession, except as a resuit of plenary proceedings against him. In 
point of fact, the receiver actually obtained possession at the very 
inception of the controversy. They remained in his possession and 
that of the trustée until they were sold by order of the court and with 
the consent of ail parties. Since then the trustée has held the proceeds. 
Before any considérable expense had been incurred, the learned judge 
below upheld the décision of the référée that the receiver's possession 
had been properly obtained, and that consequently title to the goods 
could rightly be determined in summary proceedings. Almost ail of 
the enormous expense in the case has been since incurred. Had the 
validity or propriety of that order been then brought before us, the 
situation would hâve been very différent from that with which we are 
now confronted. If, on the record as it at that time stood, we had 

•For other cases see same topic & § ndmber in Dec. fi Am. Digs. 1907 to date, & Rep'r Indexes 
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been of opinion that the appellant was entitled to hâve the controversy 
between himself and the trustée fought eut in plenary proceedings, 
no one would hâve been greatly the sufl'erer. Since then much has 
liappened. There hâve been incurred costs and expenses which are 
both relatively and absohitcly large. Outside of the proceeds of the 
goods in dispute, there are no assets in the hands of the trustée ont 
of which a judgment for costs could be made. The appellant has him- 
self testified fully ni support of his claim. Ile has put a number of 
witnesses upon the stand. It is almost inconceivable that any tribtmal 
in any form of proceeding could, with the évidence before it which is 
to be found in this record, reach any other conclusion than that the 
merchandise which was taken possession of by the receiver was in 
fact the property of the bankrupt, and that the transfer of it to the 
appellant was fraudulent, to the knowledge of ail the parties to such 
transfer. 

[3] The référée and the learned judge were both of the opinion that 
the receiver was properly in possession of the goods and so found. 
When they agrée, their conclusions are accepted by this court, unless 
it is clear that justice requires us to reach a différent conclusion. In 
this case we do not find ourselves under such compulsion. 

The decree in No. 1,104 wil! therefore be affirmed. 



WALAAS V. JOHNSON et al. 

(Circuit Coiut of Apiienlg, Fiftli t'ircuit. April 14, 1913.) 

No. 2,4(.).j. 

Collision (§ 141*)— Damages Eecoverable — T'^sound Cokmtion of Vessel. 

Where the exteut of the injury to a vessel in eolli.^ioii was due in 

part to lier ase and tlie nnsound condition of her tinibers, due allow- 

ance sliould be made therefor in awardlng daniases agaiiist tlie other 

vessel. 

\Eû. Note. — For other cases, see Collision. Cent. Ditr. § 294 ; Dec. Dlg. 
§ 141.»] 

Appeal from the District Court of the United States for the South- 
ern District of Alabama; Harry T. Toulmin, Judge. 

Suit in admiralty h)- Thomas A. Johnson and others, owners of 
the pilot boat Eben D. Jordan, against the steamship Agnella ; A. 
Walaas, claimant. Decree for libelants, and claimant appeals. Modi- 
fied and affirmed. 

For opinion below, see 198 Fed. 147. 

Palmer Pillans, of Mobile, Ala. (H. Pillans and H. Hanaw, both of 
Mobile, Ala., on the brief), for appellant. 

T. M. Stevens, of Mobile, Ala. (A. T. Dean and Gessner T. Mc- 
Corvey, both of Mobile, Ala., on the brief), for appellees. 

Before FARDEE and SHEEBY, Circuit Judges, and SFIEP- 
PARD, District Judge. 

•ï'or other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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SHEPPARD, District Judge. This is an appeal from the District 
Court of the Southern District of Alabama, awarding damages in 
tlie sum of $7,328.64, in favor of hbelants against the steamship 
Agnella for a colhsion with the pilot boat Eben D. Jordan, at the 
outer station off Mobile bar. 

NegUgence in the maneuvers of both vessels in the attempt to de- 
Hver and take aboard a pilot was charged and countercharged by the 
libel and answer. The judge, after hearing the testimony himself, 
which was voluminous, and in which there was not a little confîict, 
held the steamship solely at fault and made a référence of the cause 
to a spécial commissioner to ascertain and report to the court the 
damages sustained by the pilot boat by reason of the collision. 

The commissioner made his report, stating the sundry items of 
damage considered, and allowing libelants $7,298.64. The judge dis- 
allowed a crédit of $130, which the commissioner had allowed as 
proceeds of the sale of the pilot boat, and deducted from the account 
$100, which the commissioner had allowed for renewed stem, and 
approved the finding in the sum of $7,328.64. There were excep- 
tions and counter exceptions challenging the allowances and disal- 
lowances in the varions items which made up the finding of the com- 
missioner. 

On the question of négligence, we are not disposed to disturb the 
decree ; but the damages allowed, we think, are excessive. There 
is no direct évidence of the value of the Eben D. Jordan when she 
was sunk ; but it was shown that the Jordan was an old craft, built 
in 1883, had been from time to time to some extent repaired, but her 
hull had not been rebuilt. Her frame and deck beams were old, 
and found to be her original timbers. The rotten wood taken from 
the planking after the accident and produced hère by exhibit is un- 
mistakable évidence that the schooner was old and her planking and 
beams were in a state of decay. On no other plausible tlieory can the 
collapsed condition of her deck at the time she was raised be ac- 
counted for. 

The conclusion from the évidence is irrésistible that the âge and 
condition of the schooner greatly increased the extent and cost of 
repairs. It is clear that the force of the collision could not bave been 
responsible for the collapse of her decks. There is no évidence of 
pounding by heavy seas that could hâve produced such a resuit. 

In the case of The Young America, Judge Brown, of the South- 
ern District of New York, held that, where the évidence showed 
that the damages were as much due to defects in the injured vessel 
as to the négligence of the other, the damages should be equally di- 
vided. The Young America (D. C.) 54 Fed. 410. It was held in 
The Atlanta (D. C.) 34 Fed. 918, that where the injured vessel was 
old and weak, and consequently damaged more than a boat in ordi- 
nary condition would hâve been, she should be entitled to recover 
only half damages. 

The occupation of a pilot boat should require a staunch and strong 
craft, and it is a reasonable presumption that only this class are 
engaged in the protection of commerce by sea. The Agnella was 
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justified in assuming that the pilot boat was staunch. It is not just 
tîiat the owners of this okl boat should continue her in service with 
lier concealed infirmities until an accident compels repairs or rebuild- 
ing, and then recover as for a total loss at the expense of others. The 
Howard (D. C.) 30 i?ed. 280; The Quaker City (D. C.) 19 Fed. 141. 

The rule in admiralty is not to limit the recovery to old boats of half 
damages, unless for fauk on their part, actual or constructive. We 
are firmly of the conviction that no such damage would hâve re- 
sulted to the Jordan, had she been strong and staunch, and her own- 
ers must be held to some responsibility for the exposed position of 
the pilot boat. The "notice rule" seems to hâve been confined to nar- 
row channels, or when vessels are moored and inactive. 

The decree appealed from should be amended, with directions to 
allow half damages, and it will stand affirmed, the costs of this court 
to be equally divided ; and it is so ordered. 



HAGAN V. SWINDELL et al. 

(Circuit Court of Appeals, Third Circuit. April 4, 1913.) 

No. 1,700. 

Patents (§ 328*) — Validity and Infbingemekt — Annealing Furnace. 

The Swindell patent, No. 624,401, for an anneallng furnace, in which 
gas is used as the fuel, especlally adapted to the anneallng of métal 
sheets, covers a combination whicli is novel aud discloses invention. The 
invention is also important and valuable, and tlie patent is entitled to a 
reasonable range of équivalents ; also held infrlnged. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by Edward H. Swindell and Bessie Swindell, as ex- 
ecutors of William Swindell, deceased, and John C. Swindell, against 
George J. Hagan. Decree for plaintiiïs, and défendant appeals. 
Affirmed. 

For opinion below, see 198 Fed. 490. 

Harry Easton, of Pittsburgh, Pa. (F. H. Bowersock, of New York 
City, of counsel), for appellant. 

G. H. Parmelee and Clarence P. Byrnes, both of Pittsburgh, Pa., 
for appellees. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. We do not agrée vk'ith the ap- 
pellant's criticism of Judge Orr's opinion reported in 198 Fed. 490; 
but there may, perhaps, be some advantage in explaining the patent a 
little more fully. In doing so we shall take the liberty of making free 
use of the appellees' brief. 

It should first be observed that, while the claims refer to "a furnace," 
it is manifest from the spécification and the drawings that a particu- 
lar class of furnace — namely, an anneallng furnace — was especially 
the object of the inventors. The spécification says so repeatedly, and, 

•For oUier cases see same topic & § numeee in Dec. & Am. Digs, 1907 to date, &. Rep'r Indexes 
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as this controversy is between two annealing furnaces, it is not neces- 
sary to décide whether the daims are to be so construed as to embrace 
a furnace built for another purpose. So far as appears, also, both 
furnaces are built and used for the sole purpose of annealing métal 
sheets or plates with gas fuel. Now, a furnace to anneal métal sheets 
must be specially built and operated. The floor must support and re- 
sist very heavy loads and strains, as the charges often weigh as much 
as 40 tons, and sometimes twice as much. The boxes with their con- 
tents are arranged in a row, parallel with the sides, and the prime ob- 
ject is to subject every box, surface and contents, to the same uniform 
heat. Otherwise, some sheets may be burnt by overheating, and 
some may be underheated, so as; to require reannealing. It is désirable 
to preheat the air that is fed in to assist combustion; for preheating 
promotes a higher température, and is an important factor in economy 
and a larger output. In the process of annealing, the boxes and sheets 
are raised to a red heat, and then gradually cooled down; the time 
needed being 12 to 20 hours. Before the Swindells entered the field 
with the patented device, annealing furnaces were not satisf actory ; 
they were of old designs, and were ordinarily heated by a coal fire. 
They were ail of the same type; the gases of combustion passed 
through the furnace f rom end to end, passing over the boxes in a sim- 
ilar direction, namely, in tandem, one resuit being that the heat was 
greater near the firebox than at the farther end. Obviously, there 
was continuai danger either that the first boxes would be overheated, 
or that the last boxes would not be heated sufficiently and would need 
to be reannealed. It was difficult also to anneal the contents of each 
box unif ormly ; either the top sheets were in danger of being burned, 
or the lower sheets were in danger of being underheated. Thèse 
troubles happened, whether the heat came from coal or from gas. 
The boxes were short-lived, the output was relatively small, and, as 
the air was not preheated, more time and more fuel were needed to 
obtain the proper température. With thèse disadvantages to over- 
come, the furnace of the patent was devised, and a remarkable suc- 
cess followed speedily. 

We shall quote the spécification in a few moments, but a brief de- 
scription of what the invention has accomplished may précède the 
quotation. In the furnace of the patent, uniform heating for every 
box and uniform annealing for its contents hâve practically been se- 
cured. Instead of the old tandem arrangement, the boxes are now 
placed between a row of inlet ports for gas and air, respectively, on 
one side of the combustion chamber, and a row of waste ports on the 
other. When the gas and the air are ignited, a sheet of flame equally 
distant everywhere from the row of boxes envelops them ail, top, bot- 
tom, and each side, and finally leaves the chamber through the waste 
ports in the floor on the opposite side. The ports for gas and air are 
vertical, arranged along onâ side of the furnace at some distance above 
the floor; air and gas alternating so as to mix readily and burn to 
advantage. By raising the ports for gas and air above the floor, the 
flame does not short-circuit, but normally divides, and thus passes 
both above and below each box to the waste ports, heating the box 
uniformly during the passage. 
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Another advantage is obtained by the way in which the air is pre- 
heated. Wiiile prelieating air is not new, the patentées were tlie first 
to apply the idea to annealing furnaces. By a simple and eliîçient 
arrangement of flues they were able to preheat the air, and also to 
take care of the great weight of the boxes. The boxes, sheets, and 
thick métal slabs or bottoms are very heavy, and, in order to support 
the weight and meet the strain of chargîng and discharging, the old 
annealing furnaces ordinarily had a solid floor and foundation. But 
the patentées solved the problems of support and of preheating by 
building longitudinal flues in the floor structure, each flue being par- 
allel with the ports for air and gas, with the boxes, and with the 
waste of outlet ports. Of . thçse flues one supplies air, and its roof 
is the hot floor, of the combustion chamber. Another supplies hot 
producer gas to the gas ports ; and this flue runs along and just within 
the side wall. The third is the hot waste flue, Connecting with the waste 
ports in the floor. It will be seen that by this construction the lon- 
gitudinal walls between thèse parallel flues furnish strong and continu- 
ons piers to carry the boxej and to resistthe strain of charging and 
discharging. Thèse flues are placed under the floor, and do not ex- 
tend outside the f urnace. The air in its flue is preheated through 
the floor of the chamber, and also by. the hot wall of the waste flue, 
and perhaps to some eictent by the. hot wall of the gas flue. This 
arrangement has proved to be amply strong for ail purposes. 

The furnace of the patent has greatly increased the output, has 
promoted economy of fuel, has lengthened the life of the boxes, and 
has so iniproved control over the beat that the necessary continuance 
of a high température and the subséquent cooling are much more 
readily attained. The furnace may be either single or double, the 
double form being preferred. In this form, there is only one waste 
flue in the center, the air and the gas flues being repeated on each 
side. Two sheets of flame, each the whole length of the chamber, 
meet at the center and enter the waste ports in the floor. The double 
furnace is more economical, and probably beats more evenly. Of 
course, the whole structure becomes very hot in use ; but this was also 
true with the older types and does not account for the success of the 
patent. Evidently the arrangement, especially of the flues, was the 
chief factor in a rapid success. The Swindell invention has held the 
field almost to the total exclusion of other annealing furnaces. In- 
deed it is not too much to say that the patent has brought the art of 
sheet annealing to its présent stage, and has continuously held an 
unusually high place. 

The spécification is entitled "Annealing Furnace," and, after stat- 
ing that William Swindell and John C. Swindell "bave invented a cer- 
tain new and useful improvement in annealing furnaces," proceeds as 
follow (except at one place we omit the référence letters and numbers) : 

"Our invention relates more i)artlcular]y to furnace.s of tlie elass deslsiued 
to reçoive aud Inipart beat to annealing boxes containiug sheets, plates, or 
otlier articles wliicli are to be annealed ; and its object is to provide a fur- 
nace of sucli class in wliicb a uniforni degree of beat may be iniparted to 
tlie ainiealing boxes and an economical cousinui)tion of gaseous fuel be at- 
tained. * * » 
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"In the practice of our invention we construct a furnace having an an- 
neallng chaniber, which is preferably square or rectangular in horizontal 
section above its floor, and a séries of gas and air flues below tlie floor. ïlie 
auneallng chamber is inclosed by and between the floor, au arehed top or 
roof, side walls, aud end walls, openiugH closed by doors being fonned in 
one of the end walls for the insertion and removal of the anneallng boxes 
and their contents. The reqxiired degree of beat is imparted to the anueal- 
ing boxes in the chamber by the combustion of a mixture of gas aud heated 
air, which is supplied to the chamber through a séries of flues located 
below the floor and supply passages formed in the side walls and Connect- 
ing therewith, the essential features of which flues and passages are as 
follows; 

"Longitudinal gas-supply flues are formed in the masonry of the lower por- 
tion of the furnace, each of said flues extending throughout the length of 
the furnace below the floor of tlie annealing chamber and adjacent to one 
of the side walls. Pipes lead from a suitable gas producer to the gas-supply 
flues, the flue on each side of the furnace conmmnicating at one end with 
<_ine of said pipes aud the supply of gas therefrom being coutroUed by a suit- 
able valve. The gas flues conimunicate with the annealing chamber by a 
plurality.of vertical gas-supi)ly passages, which are formed on theinner 
sides of the side walls and open into the annealing chamber a short dis- 
tance above the floor. 

"Two transverse air-admission flues, the outer open ends of which may 
be provided with proper valves or doors, extend from the sides of the fur- 
nace toward its center below the gas-supply flues and adjacent to the end 
of the furnace at which the pipes leading from thé produeers are .located. 
Ix)ngitudional air-snpply and heating Sues conimunicate at one end with 
the air-admission flues, and lead therefrom to, or nearly to, the opposite end 
of the furnace, where they coninmnicate through ports with superposed lon- 
gitudinal air-snpply and heiating flues. The flues conimunicate through ducts 
with a plurality of vertical alr-supply passages, which are formed on the 
inner sides of the side walls, each being located adjacent to one of the gas- 
supply passages and openlng into the annealing chamber on or nearly on a 
level therewith. 

"A central Waste or discharge flue extends longltudinally through the 
furnace below the floor and comuiunicates with the annealing chamber by a 
plurality of discharge passages. , The flue is conneeted at one end by trans- 
verse passages or Connecting flues with two latéral waste or discharge 
flues. which extend through the furnace and passing ont of the opposite end 
thereof are led into; a common stack. Each of the flues is provided with a 
dauiper, go^-eruing communication with the stack. 

"The air-supply and waste flues are so located relatively one to the other 
that the beat of the products of combustion passing from the annealing 
chamber to the stack shall be imparted as fuUy as possible to the currents 
of air passing to the annealing chaujber through the flues. To this end a 
flue is located on each side of the central waste flue and on each side of 
each of the latéral waste flues. The air flues are each located Immediately 
above one of the latéral waste flues and immediately under and in contact 
with the floor of the combustion chamber. so that they are effectively heated. 
The walls separating the waste and air flues are made as thin as is consist- 
ent with sta.biUty of construction, and it will be seen that the latéral waste 
flues are each surrounded on tliree sides by air flues and that there are 
air flues on two opposite sides of the central waste flue, while the air flue, 
through which the air passes just prior to its outrance to the combustion 
chaniber, is between the highly heated floor of the latter and the waste flue. 

"Access to the gas flues is afllorded by openings controlled by doors, and 
the air flues may also be provided with suitable openings and doors. 

"While the most effective results are attainable by a duplicate System of 
air, gas, aud waste flues on op]>osite sides of the longitudinal central plane 
of the furnace, as above described, it will be obvions that such duplication 
is not an essential of our invention and that the sa me structural and opera- 
tive principle would be embodied in a furuace of a construction substantially 
similar to that of one-half of the furnace shovi'n. 



446 204 FEDERAL REPORTER 

"In the operatîori of the furnace, gas from the produeer passes from the 
pipes Into the flues and thence Into the annealing chamber by the passages, 
which dlstrlbute It throughout the length of the chamber. Air enters at 
the open ends of the admission flues and thence passes in dlvided currents 
through the flues (13), from which it passes through the flues (i^) and Is 
thence dlstrlbuted throughout the length of the chamber by the passages, 
each of which Is in close proximity to a gas passage. The gas and air 
meet and are mingled at the outlets of the passages, and the mixture Is 
ignited and burns thereat ; the beat evolved being exerted with substantial 
uniformity throughout the annealing chamber. The hot products of combus- 
tion pass from the annealing chamber by the discharge passages Into the 
waste flue, and thence pass through the Connecting flues and latéral flues 
to the stack. In thelr passage through the flues thelr beat is imparted to 
the walls thereof and thence to the currents of air passlng through the flues 
to the annealing chamber. The beat of the waste gases is thus effiectually 
utllized before their escape into the stacic." 

The daims in controversy are the first and the second : 

"1. In a furnace, the combination of a combustion chamber, a gas-supply 
flue extending longitudlnally below the floor thereof, a plurality of gas- 
supply passages leading from the gas-supply flue into the combustion cham- 
ber, an air-supply flue extending longitudlnally below and in contact wlth 
the floor of the combustion chamber so as to be heated thereby, a plurality 
of alr-supply passages leading from the air-supply flue into the combustion 
chamber, and a waste flue leading out of and extending below the floor of 
the combustion chamber and adjolning the alr-supply flue. 

"2. In a furnace, the combination of a combustion chamber, a gas-supply 
flue extending longitudinally below the floor thereof whereby it is heated, 
a plurality of gas-supply passages leading from the gas-supply flue into the 
combustion chamber, a waste flue leading out of and extending below the 
floor of the combustion chamber, air-supply flues extending longitudlnally 
below and in contact with the floor of the combustion chamber whereby they 
are heated, and adjoinlng opposite sides of the waste flue whereby they are 
further heated, and a plurality of air-supply passages from the alr-supply 
flues into the combustion chamber." 

After what has been said, we need not spend time in discussing the 
prior art. The combination is novel, and discloses invention, and is 
entitled to a reasonable i-ange of équivalents. And, indeed, it is at this 
point that the defendant's principal contention appears. He insists 
that the patent must be so narrowly construed that his own structure 
does not infringe, and if he fails hère he fails altogether. We hâve 
attentively considered his argument, but without being convinced. In 
a few words, we think it comes to this : The patent calls for an ar- 
rangement of flues by which the air is carried twice along and under 
the length of the chamber before it is ignited, and is thus more eflfec- 
tively heated than if it were only carried once, whereas the défendant 
contents himself with carrying it only once. This is the substance of 
his position, although there is much more détail . in the argument. 
But we must décline to accept it as valid. The patent is important 
and valuable, and is not to be impaired by so slight a change. The 
claims in dispute are not confined to the double-pass construction — 
which is claimed elsewhere in the patent, and is no doubt the preferred 
form — but in our opinion clearly cover the defendant's furnace. There 
can hardly be room for doubt about claim 1, which reads directly on 
that structure, and we agrée with the District Court that claim 2 cov- 
6rs a duplicate arrangement of claim 1. 

The judgment isi atfirmed, with costs. 
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PEATT & WHITNBT CO. v. tfNION TWIST DRILL CO. 

(Circuit Court of Appeals, First Circuit Marcli 4, 1913.) 

No. 997. 

Patents (§ 328*) — Infrinsement — Milling Ctjtteb. 

The Hanson patent, No. 703,577, for a milling cutter, claim 1, con- 
strued, and held net infringed. 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Le Baron B. Coït, Judge. 

Suit in equity by the Pratt & Whitney Company against the Union 
Twist Drill Company. Decree for défendant, and complainant appeals. 
Affirmed. 

The following is the opinion of the District Court, by Coït, Circuit 
Judge : 

This is a suit for infringement of the Hanson patent. No. 703,577, dated 
July 1, 1902, for improvements in milling cutters. The following drawings 
from the patent lUustrate the patented cutter : 
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The spécification says : 

"Thls invention relates to.tlie niillinj; cutters euiiiloyed for forming varions 
contours, tlie oigect of tlie Invention being to provide an iniproved cutter 
liaving tlie contour of its teetli relieved at suitable intervais to permit tlie 
ready access of oil to tlie suceeeding cutting edges of the tool and to per- 
mit tlie chips to roll up more freely. * * * 

"In the use of niilling cutters for forming contours which are not in a 
straiglit line two principal dithculties are encountered: First, that of con- 
veying a supply of oil directly to the cutting edges of tlie succeeding teeth 
as they follow each other through the eut, this ditficulty being due largely 
to the fact that each tooth is ordiiiarily made of the full contour to be 
formed, aud each tootli thereforc elîectually stops and wipes out of the eut 
ail of the oil conveyed tlierein, tlins allowing praccically no oil to pass to 
aiiy succeeding tooth untll its precedlug tootli has emerged from the eut. 
The second diffleulty is that of rolling up the chip which is carved from a 
contour departing to#any extent from a straiglit line, the dllHculty increas- 
ing witli the angularity of the contour. Thèse dithculties are obviated by 
the présent invention. * * * As hitherto made, tlie teeth of such cutters 
are ail of the full desired contoiir, as represeuted by tlie tooth l(i of Fig, 6. 
In this Improvement portions of the contour of thèse teeth are relieved, as 
shown at 13 and i.J In Flgs. 2, 4, and 5, the unrelieved or cutting edges being 
Indicated by the numéral 15 in each case. In practice and for niost pur- 
poses it is deemed advisable to relieve tlie sanie portion of alternate teeth. 
as sliown in Figs. 1 and .3. It is also preferred, whenever the number of 
teeth and the contour thereof wili permit, to provide the relief ou alternately 
opposite sides of the succeeding teeth, as is also shown in Fig. ,3. * * * 

"The action of the relieved portions of the teeth in permitting the passage 
of the oil to the succeeding teeth and the conséquent desirability of haviug 
thèse relieved portions on the alternately opposite sides of tlie succeeding 
teeth are hest understood from Figs. 1, 4, and 5. * * * If the teeth were 
ail of tlie full contour, as represeuted by the tooth in Fig. 6, each one would 
sweep the oil out clean along with the chip, ieaving a dry and closed cliuu- 
nel beliind for the succeeding teeth ; but by relievlng tlie alternate teetli, like 
those of Figs. 4 and 5, th(î oil llows readily past the relieved portions of each 
tooth to the succeeding tooth, and by alternating thèse relieved portions on 
the succeeding teeth, as shown in Fig. 3, the oil can easily flow to ail the 
teeth in the eut sufliciently to keep the work and the cutter cool. The cut- 
ting edge of each tooth is thus immediately behind the relieved portion of 
the precedlug tooth, and therefore immediately in the pathway of the oil 
which passes that relieved portion. 

'•For convenience in forming tlie teeth of thèse cutters it is désirable to 
liave at least one tooth, as 16, carryiug tlie full contour — that is to say, to 
leave one tooth entirely unrelieved, like that of Fig. 6— siiice tliis facilitâtes 
the grindlng and gaging of the cutter and also facilitâtes setting or adjust- 
ing it in the desired relation to the work to be doue. * * * 

"The term 'relieved' is herein used in its more gênerai sensé of being suiik 
below adjacent parts, and not in the spécifie and teclinical seuse in which 
the terni is sometimes employed as applied to cutting edges, ha\-ing référence 
to the backward bevel or clearance which is provided on the rearward sfdes 
of cutting edges to facilitate tlieir cutting action." 

Tlie two elaiius of the patent read as follows : 

"1. A contour-milling cutter liaving one or more teeth ' of tlie full con- 
tour to be eut, and having some of tlie remaining teetli relieved below tlie 
contour at différent portions of succeeding teeth. 

"2. A thread-milling cutter, provided with closel.v adjacent intégral teeth, 
having the contour of a truncated V, the succeeding teeth being relieved 
slightly below the cutting contour on alternately opposite sides, whereby 
the chips are cleared out of the eut by eacli tooth while providing for the 
fiow of oil directly to the cutting edges of the succeeding teeth." 

Thèse extracts from the patent show that Hanson had tlie idea that he 
was the first inventer to eut away portions of the contour or cutting ed^'e 



PRATT & WHITNET CO. V. UNION TWIST DEILL CO. ii& 

of the tecth in a milling cutter in order to secnre tlie access of tlie oil and 
to permit tlie chips to pass oiï more freely. His original application con- 
talned tlie following clalma in wlilch this broad f eature is embodied : 

"1. A milling cutter provided with intégral teetli having their contour- 
forming edges relieved below the contour at diflferent portions of the suc- 
ceeding teeth. 

"2. A milling cutter provided with intégral teeth having their contour- 
forming edges relieved below the contour at différent portions of alternate 
teeth." 

Thèse claims were rejected by the Patent Office on référence to the prior 
art, and the patent was flnally allowed with the two claims above cited. 

It is clear to my mind, in view of the prior Lutz and Eeiss patent, No. 
93,212. that Hanson was not the first to eut away the edges of the teeth of 
a milling cutter at différent portions of succeeding teeth In order to facilitate 
the cutting action, and hence that he was not entitled to a patent covering 
broadly this feature. 

Coming, now, to the considération of the claims as allowed, we flnd that 
the first claim is for a milling cutter having one or more teeth of the full 
contour to be eut, and having some of the remainlng teeth relieved, or eut 
away, below the contour at différent portions of succeeding teeth. 

The Invention covered by this claim rests upon the idea of making one 
or more teeth of full contour to be eut in a milling cutter having its remain- 
lng teeth relieved or eut below the contour at différent portions of the suc- 
ceeding teeth. This claim covers any milling cutter in which some of the 
teeth are eut below the contour at différent portions of succeeding teeth, pro- 
vided it has one or more of the teeth of the full contour to be eut. In other 
words, this claim Is like the first rejected claim, with the added feature 
that one or more of the teeth must be of the full contour to be eut. With 
respect to this last feature, the patent says : "For convenience in forming 
the teeth of thèse cutters It is désirable to bave at least one tooth, as 16, 
carrying the full contour— that is to say, to leave one tooth entirely unre- 
lieved, like that of Flg. 6 — since this facilitâtes the grlnding and gaglng of 
the cutter and also facilitâtes setting or adjusting it in the desired relation 
to the work to be doue." This feature was not included in any of the claims 
of the original application. It was, however, subsequently made the Im- 
portant élément In claim 1, as allowed. 

The second claim is more spécifie in cliaracter, and it covers, as It seems 
to me, the essential part of the invention as it lay in. the mind of Hanson, 
as shown by the spécification and drawlngs of his patent. The further con- 
sidération of this claim, however, is unnecessary, since the complalnant dur- 
ing the taking of the testimony wlthdrew the charge of the infringement as 
to this claim. 

With respect to the first claim, I may say that, construlng it broadly, or 
according to its language, I hâve some doubt as to its validlty; In other 
words, I hâve some doubt as to whether the addition of one or more teeth 
of full contour to a milling cutter of the Hanson type, which the patentée 
says was a matter of convenience, involved Invention. But, assuming this 
claim to be valid, I am satlsfied that It should not be given a construction 
beyond the plain import of its terms. 

The defendant's cutter dlffers froni the Hanson cutter, as shown In his 
patent, in two partlculars : First, it does not hâve any of its teeth of the 
"full contour to be eut" ; and, second, It does not hâve the teeth eut away 
below the contour in the way desciibed in the Hanson patent and shown 
in the drawlngs. It does hâve, however, the teeth eut away below the 
contour at différent portions of succeeding teeth, and benee it cornes withln 
the broad terms of the second élément in claim 1. 

The question of infringement, therefore, narrows itself down to the propo- 
sition whether the "gage tooth" in the defendant's cutter is a tooth of "full 
contour to be eut" within the meaning of the Hanson patent. The defend- 
ant's gage tooth is "relieved" or eut away on one side. I mean by this that 
there Is a substantial part, or about half the cutting surface on one side, 

204 F.— 29 
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whlch Is eut away, so that thls tooth bas not the full contour to be eut as 
defined in tbe spécification and clalm of the Hanson patent. 

Hanson does not say that a sufflcient cutting edge umst be left to permit 
the application of a gage by whlcli it niay be deteniiiued that the cutting 
edge of the tooth will correspond with the gage, but his spécification and 
claim specifically limit thèse teeth to teeth "of the full contour to be eut," 
which means that no portion of the cuttii-g edge shall be "relieved" or eut 
away. 

For thèse reasons, I am of the oi)inion that the defendant's cutter does 
not infringe the flrst claim of the Uanson patent, and It foUows that the 
bill must be disinissed, and a decree inay be drawn accordingly. 

Bill dismissed. 

Heath Sutherland, of Hartford, Conn., for appellant. 
Ellis Spear, Jr., of Boston, Mass. (Charles E. Hellier, of Boston, 
Mass., on the brief), for appellee. 

Before DODGE, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. This is an appeal from a decree of the 
District Court dismissing a bill brought by the appellant, alleging in- 
fringement of letters patent to Hanson, No. 703,577, July 1, 1902, for 
"milling cutter." 

For a description of the invention, and a statement of the principal 
questions, we may refer to the opinion of the District Court. Only 
claim 1 of the patent is in issue : 

"A contour-milling cutter having one or more teeth of the full contour to 
be eut, and havlng some of the remaining teeth relieved below the contour 
at différent portions of sueh sueeeeding teeth." 

The spécification states : 

"As hitherto made the teeth of such cutters are ail of the full desired con- 
tour, as represented by the tooth 16 of Wig. 6." 

In order to permit the ready access of oil to the cutting edges of 
the tool, and to permit the chips to roll up more f reely, Hanson sought 
to improve the old type of milling cutter by cutting away portions of 
the teeth. Teeth so eut he calls "relieved." 

The District Court correctly held that, in view of the prior Lutz & 
Reiss patent. No. 93,212, Hanson was not entitled to cover broadly this 
feature. Each tooth of the Lutz & Reiss cutter is notched, or "reliev- 
ed," if we use that term broadly, and apparently enough of every tooth 
remains to serve for the application of a gage if that were desired. 
This is true, also, of ail the teeth of defendant's cutter, every one of 
which bas some portion of its cutting edge removed or relieved. One 
of thèse teeth, however, retains more of the cutting edge than others, 
and is doubtless specially designed to perform the function of a "gage 
tboth." According to the testimony, this one tooth, which is eut away 
but partially on one side, is slightly more convenient for gaging than 
the other teeth, which are partly eut away on both sides, but which 
still retain enough for gaging purposes. Except for this one tooth, 
specially designed for gaging, there could be no contention that claim 1 
is infringed by the defendant's cutter. 
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Bearing in mind that both the complainant and défendant are entitled 
to improve upon the full contour cutter of the prior art by providing 
notches in the cutters, it follows that invention must be found, if at 
ail, in spécifie applications of this idea. Hanson's cutter teeth were 
relieved or eut away in a spécial manner. Except the tooth of full 
contour, which had cutting edges on both sides as well as at the top, 
the teeth were staggered ; i. e., the alternative sides of successive teeth 
were completely relieved, so as to hâve no cutting edge. This arrange- 
ment is described in claim 2, which is not in suit, as follows : 

"2. A thread-milling cutter, provlded with closely adjacent intégral teeth, 
havlng the contour of a truneated V, the succeedlng teeth being relieved 
slightly below the cutting-contour on alternately opposite sides, whereby the 
chips are cleared out of the eut by each tooth whlle providing for the flow 
of cil directly to the cutting edges of the succeedlng teeth." 

The full contour to be eut "is complète in any two adjacent teeth"; 
but, because one tooth is not opposite the other, it is impractical to ap- 
ply a gage to détermine the full contour. 

This disadvantage of the staggered tooth arrangement in respect to 
gaging led to the rétention of one tooth of old form. This one tooth 
enabled the cutter to be gaged in the same manner that full contour 
cutters of the prior art could be gaged — ^by applying a gage to a single 
tooth. 

In the complainant's milling cutter we hâve, therefore, the combi- 
nation of a gage tooth with other teeth, which are not gage teeth be- 
cause staggered, and not in contact with both sides of the contour to be 
eut. In claim 1, however, the teeth other than the gage teeth are de- 
scribed in very indefinite terms : 

"Some of the remaining teeth relieved below the contour at différent por- 
tions of succeedlng teeth." 

The "relieved" teeth shown in the patent are eut completely away 
on one side. 

The defendant's teeth are not eut completely away on either side. 
They are partly "relieved" on each side, except the gage tooth, which 
is partly relieved on one side only, and unrelieved on the other side. 

The District Court held that the expression, "one or more teeth of 
the full contour to be eut," meant that no portion of the cutting edge 
of thèse teeth was eut away or relieved. The appellant contends that 
this was error, for the reason that one function of such a tooth "of the 
full contour to be eut" is to furnish a "gage tooth" to serve as a gage 
or guide in regrinding the cutter, and that a tooth might still perform 
this function, though a portion of its cutting edge were removed or 
"relieved." 

It is contended that it is not necessary that the edges of the tooth 
be continuons, provided that they be of sufficient extent to support the 
gage when applied, and to clearly indicate whether or not the teeth 
hâve been ground to correct shape. 

But there is a difficulty in applying this argument consistently. 
Claim 1 is for a milling cutter having two kinds of teeth — full contour 
teeth and relieved teeth. If we interpret the term "full contour" to 
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inclucle a relieved tooth, and if a relieved tooth is of full contour if 
capable of being gaged, then by such interprétation we hâve destroj'çd 
the only distinction made by the claim between the two l<inds of teeth. 
The claim, then, instead of being limited to a combination of gage 
teeth and teeth which are not gage teeth, covers a cutter, in which ail 
teeth are gage teeth. In other words, the claim then is broad enough to 
cover any cutter having nicked teeth that .can be gaged. 

This is not merely a verbal difficulty,.arising from the interpréta- 
tions placed upon the language of the; claim. The difHculty is more 
substantial. The teeth of the cutters of the prior art were ail capable 
of being gaged, since they were of full contour. It is proven that 
teeth. may be relieved, so as to permit the flow of oil and permit the 
chips to roll up, without destroying the capacity of the teeth to be 
gaged. It was old to insert notches in the teeth ôf cutters for this 
purpose, Since Hanson adopted the staggered teeth, relieved entirely 
upon one side, such teeth did not possess the advantage of the teeth 
of the prior art in respect to gaging. It was from this spécial mode of 
relieving teeth that arose the practical necessity for a gage tooth. Oth- 
er applications of this gênerai idea of relieving a tooth did not destroy 
the capacity for gaging, which was a feature of teeth of full contour, 
and also of teeth which, though nicked or grooved, retained enough 
of the lines of a full contour to permit gaging. 

The defendant's device has teeth which may be said to be staggered 
at the upper cutting ends ; but .ail teeth préserve enough of the lines 
of the full contour to permit the application of a gage to any tooth. 
It may be said that ail of the teeth are gage teeth, although one is a 
slightly better gage tooth than the others. 

There is not, however, in defendant's device the combination o£ 
teeth, incapable of gaging, with a gage tooth. 

We are of the opinion that claim 1, if given the interprétation which 
complainant would hâve us place upon it, is practically meaningless 
in its failure to distinguish between the two kinds of teeth; and, if 
restricted to teeth relieved in the spécifie manner described in the spéc- 
ification and in claim 2, is not infringed. 

Complainant's argument that the gage tooth of the défendant is sub- 
stantially the équivalent in function of the gage tooth of complainant, 
and that infringement cannot be avoided merely by evading the letter 
of a claim, provided the means are substantially équivalent, would be 
a Sound argument in many cases ; but in this case the fact that ail the 
other relieved teeth of the défendant are substantially équivalent to the 
complainant's single gage tooth, and possess a feature which was com- 
mun to milling cutters of the older type and not new with Hanson, 
deprives this argument of force as applied to this particular case. 

In construing the claim as a whole, it is évident that the patentée in- 
tended to make a distinction between teeth of full contour and teeth 
relieved below the contour. An interprétation which destroys this dis- 
tinction is not permissible, since the claim then becomes meaningless. 

We are, therefore, of the opinion that the District Court was jus- 
tified in giving the words, "of full, contour to be eut," their ordinary 
meaning, which, as is pointed out by the learned judge, accords with 
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the language of the spécification, "carrying the full contour ; that is to 
say, to leave one tooth entirely unrelieved, like that of Fig. 6." 

The decree of the District Court is affirmed, and the appellee recov- 
ers costs in this court. 



PROTECTOR LAST RE-ENFORCING CO. v. JOHN PELL & SON, Inc. 
(District Court, D. New Jersey. April 5, 1913.) 

1. Patents (§ 328*)— Validity and iNFBirîOEMENi — Reinfokced Last. 

ïhe Baker patent, No. 870,760, for à reinforced last having a fiber- 
topped lieel. wlth an under custilon of leather or other yieldiug material 
to enable the last to be used wlthout injury during the heeling opéra- 
tion, was not antlcipated, and discloses invention of a meritorious char- 
acter ; the device being one of great practical value. AIsq, held valid as 
against a claim that the patentée was not the real inventor, and Infringed. 

2. Patents (§ 237*)^Invention — Substitution of Mateeial. 

While as a gênerai rule the substitution of one material for another 
does not involve invention, it may do so if some new and useful resuit 
is thereby attained. 

TEd. Note.^For other cases, see Patents, Cent Dig. §§ 374, 375; Dec. 
Dig. § 237.*] 

8. Patents (§ 35*) — Evidence of Invention — Commebcial Success. 

The success of a patented device, which met a gênerai demand that 
many others had trled unsuccessfully to supply, is true indication of in- 
vention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 39; Dec. Dig. 
§ 35.*] 

4. Patekts (§ 36*) — Validitt — Evidence of Invention bt Others. 

Testimony that others than the patentée were the real inventera of 
the thlng patented, adduced in an infringement suit to defeat the pat- 
ent, should be of such dignity and weight as to satisfy the court be- 
yond a reasonable doubt, or it should be unhesitatingly rejected. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 40; Dec. Dig. 
§ 36.*] 

In Equity. Suit by the Protector Last Re-enforcing Company 
against John Pell & Son, Incorporated. On final hearing. Decree for 
complainant. 

George H. Maxwell, of Boston, IMass., for complainant. 
W. Jay Ennisson, of Nevi^ York City, for défendant. 

CROSS, District Judge. The bill of complaint allèges that patent 
No. 870,760 for a re-enforced last, for boots and shoes, issued Novem- 
ber 12, 1907, to Winthrop B. Baker, assigner to the complainant, and 
which is owned by it, is valid and has been infringed by the défendant. 
The bill prays for the customary relief. The défendant dénies the va- 
lidity of the patent, but asserts that if it is mistaken in that respect it 
nevertheless has not infringed it. 

[ 1 ] The patent contains three claims, ail of which are in issue ; they 
are as f ollows : 

"1. A wooden last for boots or shoes provlded with a recess at thé comb 
portion and with a protective cushioning plate fitted in said recess, said 

*For other cases see same topic & § ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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cushlonlng plate comprlslng an outer layer of flbrous substantially incom- 
pressible material and an under layer of cushioning material, substantially as 
described. 

"2. A protective çomb plate for wooden lasts comprlslng an outer layer 
of flbrous substantially incompressible material and an under layer of cush- 
ioning material secured thereto and havlng Its sides and rear end shaped to 
conform with the sides and rear of a last at the comb portion thereof, sub- 
stantially as described. 

"3. A last provided at its comb portion with a protective cushioning plate 
comprlslng an outer layer of fibrous substantially incompressible material 
and an under layer of cushioning material aud means for attachlng sald pro- 
tective plate to the comb of a last, substantially as described." 

The character, nature, and object of the invention, as set out by the 
patentée in the spécification of the patent, are in part as foUows : 

"My invention relates to improvements in lasts used in the manufacture 
of boots and shoes, and it has for its object to so construct and protect a 
wooden last that it can be used durlng the heeling opération. 

"In the manufacture of boots and shoes, it is very désirable to be able to 
attach the heels thereto wlthout removing therefrom the wooden last upon 
which the shoe has been lasted, and upon which it has been supported and 
shaped durlng the opération incident to its manufacture up to the heeling 
opération, and the conséquent relasting of the shoe after the attachlng of the 
heel causes a dlstortion of the upper and sole of the shoe, which is objec- 
tionable, and the labor incident to the withdrawal of the wooden last and 
the subséquent relasting adds to the cost of production. The resuit is that 
many attempts hâve been made to reinforce and strengthen the heel portion 
of wooden lasts so that they may be capable of wlthstanding the tremendous 
pressure incident to the attachlng of the heel and the proper compression of 
the heel and toplift. 

"It has been found impracticable to use the ordinary wooden last, for the 
reason that there is considérable play between the splndle of the jack of the 
heeling machine and the thimble of the last, and therefore the last is llable 
to tip while under compressive strains, thus producing torsional stralns be- 
tween the jack splndle and the last, which frequently splits the last at the 
heel portion. Furthermore, the metallic block which supports the splndle 
of the jack of the heeling machine cuts into the flbers of the wood and de- 
stroys the surface of the last in contact therewith. 

"The object of the présent invention, therefore, Is to provide a pressure 
receiving cushioning protective plate to be secured to a wooden last at the 
comb portion thereof, and thns protect the last from splitting and from be- 
ing injured by the block of the heeling machine." 

Upon the question of the validity of the patent, the bill shows that 
certain specified patents in the prior art are claimed to anticipate it; 
prior use is also asserted, and the allégation made that Baker, the pat- 
entée, was not the real or sole inventer thereof, but that the idea of the 
alleged invention was suggested to him by three différent persons, on 
as many différent occasions, and that he appropriated it from them. 
Thèse matters will hereafter be considered somewhat in détail, but it 
may as well be settled from the outset that if the patent is valid the 
défendant has infringed it. And this notwithstanding the claim made 
in behalf of the défendant that the alleged infringing devices, which by 
the way are perf ect copies of the patented article, hâve not been 
brought home to the défendant. It may be admitted that a clearer case 
might hâve been made, but even so sufficient facts appear to make out, 
in the judgment of the court, a prima facie case. The défendant was 
thereby put upon its défense, which, however, it did not see fit to 
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make, but chose rather to stand upon the alleged insufficiency of the 
complainant's proofs. Of course, it had a perfect right to do this, and 
take its chances of winning out on that ground, but with the facts ail 
pointing as they did in but one direction, and that towards the défend- 
ant, it was a hazardous course to pursue, so hazardous indeed as to 
warrant the suggestion that it had no défense to ofïer. 

With regard to the prior art, it may be said of the "anvil heel type" 
of last, concerning which considérable testimony was taken, that the 
défendant admits it has no relevancy to the case ; consequently no fur- 
ther attention will be paid to any of the patents of that type in évi- 
dence, unless they hâve been particularly referred to by defendant's 
counsel, Those, however, which counsel for défendant has referred 
to in his brief, and apparently relies upon, will now be considered in 
détail, and first among them is one issued to R. L. Campbell, No. 337,- 
131, in 1886. This counsel admits lacks any underlying layer of cush- 
ioning material. Indeed, it may fairly be said to belong to the anvil 
type. It shows an iron plate to protect the cône of the last f rom the 
force and effect of the heeling blow. It in no wise suggests, must less 
does it embody, the device of the patent in suit. 

The next was issued to one J. Elam, No. 667,204, in 1901. This 
again shows the cône protected, or attempted to be, by an iron plate 
so placed as to receive the blow of the heeling opération. This device 
is also of the anvil type; indeed, the inventors speak of the plate as 
an anvil ; f urthermore it is entirely apart f rom the idea disclosed by 
the patent in suit. 

Another patent referred to was issued to one Davis, No. 770,048, 
in 1904. Speaking of this patent, defendant's counsel is content with 
merely saying that it "illustrâtes a layer of some material along the 
cône of the last there shown, but makes no référence to this plate in 
the spécification." Notwithstanding the slight attention given this pat- 
ent by counsel, it has been carefully examined without, however, dis- 
covering in it anything which could reasonably be said to anticipate 
the Baker patent. Defendant's counsel discovers a dotted line and 
imagines that it represents "a layer of some material" which perhaps 
was intended for use as a cushioning device. His conjecture may be 
correct ; but since he admits that no référence to it can be found in 
the spécification, it can hardly be regarded as instructive to those seek- 
ing the device of the patent in suit. 

Next in order is a patent to Scott, No. 679,514, 1901, for a thimble 
for a shoe last. This patent shows a thimble having a flange extend- 
ing over the cône of the last to which it is attached by screws. It is 
claimed also that underneath the plate referred to, as indicated in the 
drawing by a dotted line, is imposed some other plate which counsel 
claims is suggestive of the cushioning layer of the patent in suit ; he, 
however, admits that no référence is made to it in the spécification, 
hence whatever is claimed in respect to it is highly spéculative, and 
must be ignored as it was in the considération of the Davis patent. 

But one other patent has been referred to, that of Turner & Cote, 
No. 300,414, issued in 1884, for a last. This patent shows a plate of 
iron slightly raised from the cône of the last so that, when it is pressed 
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upon by the block of the jack of the heeling machine, the plate will 
strike against the wood of the top of the heel of the last, and, it is 
claimed, deHver the blow over its entire surface. It woukl seem, how- 
ever, that a blow delivered to a plate thus raised, however slightly, 
from the wood of the last, would possibly impart a more uneven and 
more destructive blow to the wood than it would if it rested, in the 
first instance, firmly against the cône of the last. Intégral with this 
plate is a hollovv shâft fitted into a hole in the last, at the foôt of which 
is a cushion of leather upon which the end of tlie hollow shaft rests. 
This construction counsel claims is a cushioning device, but even so 
it does not foreshadow the combination of the Baker patent. More- 
over, there is no évidence that the device is practicable; but, on the 
contrary, there is évidence that it is impracticable and has proved to 
be a f ailure. At ail events, and admitting everything that can properiy 
be claimed for it, it constitutes but a mère suggestion of a cushioning 
device in connection with an iron plate to which, however, it was not 
attached, and with which it was not in combination. 

An important admission made by defendant's counsel will not be set 
forth. He says : 

"It is noticeable tlmt the patent art shown in the record beyond the pe- 
euliar forni shown In the Turuer & Oote patent does not contain patents with 
protective plates of hard materlal over a cushioning layer." 

The admission thus frankly made was entirely warranted by the 
State of the art as disclosed in the record. 

Certain testimony was introduced on the part of the défendant, 
with référence to the prior use of the noncushioning protective plates. 
But since such devices do not meet, and in no respect attempt to 
meet, the claims of the patent in suit, it is unnecessary to spend time 
in their considération. 

Notwithstanding the admission by defendant's counsel above re- 
ferred to, concerning the patent prior art, he nevertheless claims 
that a prior use of a last, involving the principle of the Baker last, 
has been shown, and that such use was so long continued and has 
been so conclusively proven as to defeat the patent in suit. His 
argument in this respect is founded upon the testimony relating to 
a pair of lasts called the "Banister lasts," and known in the case as 
exhibits Nos. 41 and 42. The use referred to may, however, fairly 
"be termed expérimental. Mr. Lance, the foreman of the heeling 
and finishing department of the Banister factory, testified that he 
first saw those lasts "somewhere about 15 years ago," while another 
witness thinks that it is about 15 years since they ceased to hâve 
lasts made in that way in that factory; and Mr. Lance, after tes- 
tifying that he had seen lasts fitted up similar to the exhibits just 
mentioned, was asked how long ago, and answered: 

"Well, that's on some of our older lasts you know; we don't hâve them on 
any of our later lasts at ail, only the leather part." 

There is also évidence of experts in the case which shows that in 
their opinion thèse lasts were really old ones which had been re- 
paii-ed where the wood had broken away by substituting for the. 
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broken wood layers of leather, whereupon the last was mounted for 
use substantially after the maiiner of the Denny patent No. 280,724 
of 1883. Whether, however, the testimony just referred to is cor- 
rect or not, is perhaps immaterial, since the lasts in question, when- 
ever actually made, concerning which the testimony is most vague, 
are really of the anvil type; they hâve the iron plate above the cône, 
and a shank running through the last in contact with and resting 
upon, though not actually intégral with, the heel plate. This fact ap- 
pears not only from the testimony, but from an examination of the 
lasts themselves. Lasts thus constructed do not meet or narrow 
the construction of the claims of the Baker patent. A witness, Mc- 
Neill, also testified to having seen lasts somewhat similar to the Ban- 
ister lasts. His testimony, however, is not impressive, if for no other 
reason than that he appeared to yield too willingly to the suggestions 
of leading questions. But aside from that his testimony shows that 
the last he refers to was used experimentally and as one of many 
devices used and thrown aside in an endeavor to find a reliable one. 
This appears from the following question and answer : 

"Q. Were the lasts having a métal plate on top of the leather in regular 
use in connection with the manufacture of shoes? A. Yes, they were put on 
so as to protect the last from breaking ; we used that scheme once ; we tried. 
80 many thlngs to protect the tops of the lasts. * * * After years of try- 
ing, I hâve corne to advise my customers to hâve nothing but two or three 
leathers, a tube, and a rivet." 

Furthermore, the testimony of this witness is so gênerai and 
indefinite as to fall far short of the character of testimony which the 
law demands in order to establish a prior use. 

Agam, it is contended on behalf of the défendant that no métal 
or other hard plate is necessary for the protection of the cône of 
the last; that a strip or two of leather nailed thereon are of them- 
selves sufficient protection; that such a method of protection was 
very common and had been for many years; and that Baker him- 
self admits that he had known of it for from 20 to 25 years. It 
is unnecessary, however, to take up time in answering this line of 
argument, since such a construction is obviously outside of the scope 
of the patent in suit. The défendant corporation is not complained 
of on any such ground, or because of any such use. Those who, with 
it, think that leather alone afïords the best or even a sufficient form 
of last-protection, are at liberty to adopt and use it. A long line of 
similar argument, as that last makers in gênerai prefer leather tops 
to fiber tops ; that some makers after using fiber tops hâve changed 
back to leather tops; and that the leather top needs no plate, either 
of métal or fiber, but is better without — requires no further or spé- 
cial mention. 

[2] Assuming that a use, other than expérimental, of protectors 
formed of layers of métal and leather hâve been proved, it is fur- 
ther argued in behalf of the défendant that there is no novelty or in- 
vention involved in substituting for the métal plate a layer of fibrous 
substantially incompressible material, which the Baker patent calls 
for, and that such a substitution is a change of materials only. 
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It is true that the substitution of one material for another is 
ordinarily a mère matter of mechanical judgment, and does net 
involve invention, but while that, speaking generally, is so, it never- 
theless does not fully state the rule given below, which has been fol- 
lowed ever since it was first promulgated by Mr. Justice Bradley, 
in Hicks v. Kelsey, 18 Wall. 670, 673 (21 L. Ed. 852). He there says : 

"The use of one material instead of anotlier In constructing a known ma- 
chine is, in most cases, so obvionsly a matter of mère mechanical judgment, 
and not of invention, that It cannot be called an invention, unless some uew 
and Useful resuit, an increase of efficiency, or a decided saving in the opéra- 
tion, is clearly attained." 

As illustrative of what might be called exceptions to the gênerai 
rule, see King v. Andersen (C. C.) 90 Fed. 500; George Frost Co. 
et al. v. Cohn et al., 119 Fed. 505, 56 C. C. A. 185; Hogan v. West- 
moreland Specialty Co. et al. (C. C.) 163 Fed. 289; National Casket 
Co. V. Stoltz (C. C.) 153 Fed. 765; George Frost Co. v. Samstag 
et al., 180 Fed. '739, 105 C. C. A. 37. Patents having to do with 
the material of which the filaments in the bulbs of electric lighting 
lamps are composed are also illustrative. 

As already appears, the Baker invention has to do with the nail- 
ing of heels to shoes by means of povver machines. During this 
opération, a crushing blow is struck on the heel of the last, the effect 
of which is to split and break down, unless protected, the thin por- 
tion or cône of the last. This opération was so destructive to lasts 
that some manufacturers just before it was performed were accus- 
tomed to withdraw the vcooden last and insert instead an iron one 
to receive the shockof the blow of the heeling machine. But to do 
this caused delay, and delay meant loss and expense ; consequently 
they had to choose between one of two evils, either to hâve a very 
considérable portion of their lasts quickly destroyed, or else incur 
loss and expense in the direction above indicated. The évidence 
shoWs that multitudinous unsuccessful attempts covering a period 
of many years were made to solve the problem which Baker, ac- 
cording to the évidence, ultimately and successfully solved. Even 
the défendant recognized the value of bis invention and became a 
licensee thereof, and so continued for a considérable period of time. 

[3] As has already been shown, the prior art discloses no suc- 
cessful attempt to solve the problem which was solved by the patent 
in suit. That the invention in question is valuable, is attested by the 
large and increasing sales of the patented device. The success of 
the invention and the want which it met are true indications of in- 
vention. Several last-manufacturers hâve testified that they do not 
push the invention because it costs them more, some say about^ three 
times as much, to supply lasts with it, than it does to supply lasts 
with other protective devices; and yet, since their customers demand 
it, they are compelled to furnish it, notwithstanding their profits on 
the lasts are thereby materially lessened, since they get no more 
for them with the patented device attached, than with the other and 
cheaper devices. 



PKOTECTOK LAST KE-ENrOKCING CO. V. JOHN PELL & SON 459 

Furthermore, several witnesses offered in defendant's behalf tes- 
tify to the practical value of the device of the patent in suit. For 
instance, Mr. Belcher, a manufacturer of lasts, says that he regards 
the invention as of real practical value, and gives his reasons there- 
for. He also stated that he bought of the complainant, in 1907, 
1,000 pairs of their lasts; in 1908, 1,400 pairs; 1909, 7,650 pairs; 

1910, 17,465 pairs; and 1911, 21,837 pairs. Another of defendant's 
witnesses, an office manager of a large last manufacturing concern, 
testified that, while they had net pushed the Baker last, they had 
nevertheless sold of that make during the years 1909, 19lO, and 

1911, 99,650 pairs. Mr. Paine, a witness for the complainant, who 
vk'as superintendent of the Régal Shoe Company for the past eight 
years, in answer to appropriate questions, said: 

"In the Kegal Shoe Factory we make a great many trial shoes. On thèse 
trial lasts we had some fiber tops. My attention was called to this by Mr. 
Morehouse, who asked me to try them eut on the next order whlch we placed 
wlth him. This was done wlth such good results that we continued to or- 
der our lasts made wlth this top. Ail. damaged lasts or lasts that were unflt 
to use again are brought to my office before being burnèd, that I can see 
just the condition they are in. I noticed that whenever a flber or top last 
came in on the rack with the others, that the trouble was always in some 
other part of the last, rather than in the top. On the regular lasts, the top 
would always spllt ont, become ragged, and tear the llnings of the shoe. The 
only criticism we ever had (of the fiber top last) came from the co.st-account- 
iug department, who asked if I thought the lasts were worth the extra priée. 
I told them that I thought they were worth the extra price and had no îur- 
ther criticism." 

He also gives as his reason for regarding the fiber top lasts as 
a very much better and more durable last than the older forms, that 
there is a resiliency to the fiber and leather together which does not 
permit the cône of the last to be splintered as is the case of the wood 
top. There is other testimony on this line showing the practical 
advantage and usefulness of the invention. That it has great prac- 
tical value over the other forms of last-protection shown in the case, 
appears beyond controversy. The gist of the invention seems to lie 
in the combination between the fiber and leather. An expert witness 
on behalf of the complainant, after giving the resuit of a somewhat 
remarkable test designed to show the relative efficiency and dura- 
bility of this last as compared with lasts having other protective de- 
vices, says : 

"I attribute this resuit to the fact of the cushion that the leather gives 
when the pressure is applied through the fiber top. The flber in itself, in 
conjunction with this cushion of leather, distributes the pressure more evenly 
over the surface of the whole cône. With flber directly on the wood, the 
pressure settles the wood down, but with the flber on leather on the wood 
the pressure oh the flber will not settle the wood down appreciably. The 
flber used in conjunction with the leather seems to hâve something in the 
nature of resiliency so that it gives something in the nature of hard rub- 
ber, only not quite so much so. The flber, in itself, stays hard and keepa 
in shape, and yet it will give, because the leather under It permits it to. 
The flber helps out the leather and the leather helps ont the flber. It is the 
combination of the two that makes the success of the fiber top." 

In further explanation of what he meant by using the word "gives" 
in the abbve quotation, he said in substance that he did not mean that 
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it compresses, but that it yields without distorting itself ; "that it never 
swages out sidewise so as to spread." The importance of this tes- 
timony lies in the fact that it appears in the case that iron or other 
métal plates dent and crack and swage, which necessarily impairs, in 
the first place, the efïiciency of the protector itself, and sooner or later 
of the last. Before leaving this branch of the case, an extract from 
the testimony of another of complainant's experts will be given for 
the purpose of setting forth somewhat more at length, than has al- 
ready been donc, the advantages of the last-protector in question: 

"ïhis construction provides a last wliicli can be liept in the slioe contiuu- 
ously untll it is iinally talien out after tlie slioe is substantially finished. ïlie 
reinforcing plate constructed as set forth niakes the upper heel portion of the 
last strong and durable to receive the very heavy thrusts and pressure of the 
heellng opération without being distorted or prematurely worn down, thereby 
efCectlng a great saving in labor by avoiding the necessity for removing the 
last, inserting an iron forra for the heeling, and then reinserting the last. 
It Is also an important imp'rovement in that it avolds the distortion of the 
upper of the shoe which Is inévitable in reinserting the last after it has 
been once removed before the shoe is finished. 

"I consider the spécial form of protectlve cushioning plate set forth of spé- 
cial importance for effecting thèse advantageous results, for the reason that 
the hard, tough flber employed for the outer portion unités the strength of 
métal with a shock-deadening, Impact-absorblng property, thus serving effec- 
tively at the same tlme as a wear-resister and a jar-dampener. This ia 
especially for the reason that there is a certain amount of give and flexibility 
to the flber. No matter how small the jack block may be, the built-up pro- 
tectlve top spreads the pressure over a considérable area, i. e., substantially 
the entire top of the comb or ankle portion of the last, while eliminatlng and 
practically entlrely avoiding the hammerlng and swaging blows and thrusts 
which would otherwise be delivered upon the underneath material of the last. 
By reason of this, and of the relatively large size of the plate, the pres- 
sure cannot be localized to hâve a destructive efCect on any partlcular spot 
at any tlme. 

"By reason of the co-operative relation between the underneath layer, il- 
lustrated as leather, with the hard flber of the top, a certain amount of self- 
adjustment and relative give for proper seatlng is possible, both between the 
hard flber top plate and the wood of the last and oetween the flber top plate 
and the supporting jack block, whereby the wood of the last is protected from 
bruising and spltntering, and at the same tlme destructive action upon the 
flber top is minimized. This co-operative relation between the spécial flber 
top and the underneath cushioning layer further results in reducing and 
deadenlng the thrusts upon the cushioning layer which, were it directly en- 
gagea by a metallic surface, would resuit in Its early destruction, as the 
hammerlng is too severe to be withstood by a substance such as leather, or 
any other material known to me which lias the requisite yieldlng property. 

"This flber top construction is further important in that it permits a sliglit 
yieldlng, and an effective shock-deadening elïect lengthwise of the last 
whereby the wood is protected from transverse thrusts and especially twisting 
angular thrusts which always occur to a greater or less extent upon the sup- 
porting jack post. This results from the fact that such thrusts imparted 
from the wood of the last to the protective plate edgewise thereof are trans- 
mitted through a considérable extent of the stock of the flber to the central 
jack pin, and this afÇords a sufltclent yield and shoek-dampening property of 
itself without the interposition of a separate cushioning pad in this direction. 
The hard, tough nature of the flber causes the plate to transmit thèse latéral 
edgewise thrusts to the supporting jack pin without distortion or mutilatioii 
ot the plate and results in a relatively long period of usefulness for the last, 
without any material enlargemeut of the central jack pin recelving liole lu 
the plate, and hence preventing any distortion and spreadiug of the comb or 
aulvle portion of the last." 



PROTECTOK LAST RE-ENFOECING CO. V. JOHN PELL & SON 461 

Other évidence of like character might be quoted, but to avoid un- 
due prolixity it will not be done, and indeed the testimony already 
quoted or referred to is so reasonable and commends itself so strongly 
to one's judgment, as not to require cumulative support. 

There is one other matter about which a great ado was made at the 
argument, and concerning which much testimony, and as it seems to 
the court unnecessary testimony, was taken. Indeed, it might be 
said to be a feature of this case that every little matter has been un- 
duly magnified, apparently in furtherance of a remarkably determined 
efïort to break down the patent in suit. The point referred to, as stated 
by defendant's own counsel, is that the invention is not that of Baker, 
or at least that he was not the sole inventor thereof . In support of this 
proposition, three witnesses hâve testified that Baker, before he filed 
his appHcation for the patent in suit, showed them, not ail together, 
but when apart f rom each other, a last-protector consisting of a layer 
of fiber, without the layer of leather underneath the layer of fiber, and 
that they suggested to him the advantage of the latter construction. 
None of thèse witnesses, however, had the courage openly to claim 
that he was the inventor of the device as patented. Baker absolutely 
dénies their statements. Furthermore, their testimony as to time, place, 
and circumstance is exceedingly indefinite. Again, it is a rather re- 
markable circumstance that thèse men, or the concerns with which 
they hâve been connected, hâve bought lasts made under the Baker 
patent, for the intervening period of four or five years, without pro- 
test that Baker was not the inventor, and without daim that either of 
them was its inventor, or that either of them was in any wise or to 
any extent connected with its invention. 

[4] Testimony of the character under considération, adduced for 
the purpose of def eating a patent, should be of such dignity and weight 
as to satisfy a court beyond any reasonable doubt of its accuracy, or 
else it should be unhesitatingly rejected. . Were the rule otherwise, 
no patent would be safe against an insidious assault of this character. 
The attempt made to reinforce the évidence referred to by certain 
outside correspondence is inefïective for that purpose. It is obviously 
open to too many interprétations, other than that put upon it by de- 
fendant's counsel. 

However, in further answer to the claim of said witnesses to be the 
inventors in whole or in part, of the patent in suit, the complainant 
has introduced much évidence in'tended to show that the invention in 
question was made some months prior to the time when the alleged 
suggestions were severally made to Baker, the patentée. It is not 
deemed necessary, however, to consider this évidence, as I am thor- 
oughly convinced that the testimony of the three witnesses above 
referred to, and any other matters incidental thereto, ought not, for 
reasons already given, to be deemed sufficient to destroy this patent. 

Finally it appears that prior to the time of filing the application for 
the patent in suit, Baker filed an application for a last-protector consist- 
ing merely of the fiber layer without the cushioning layer of leather. 
This application he failed to prosecute, and it is claimed on behalf of 
the défendant that he thereby abandoned whatever invention was em- 
bodied in that application, and that it is now open to the public. 



462 204 FE3DBRAL REPOKTBB 

The failure to prosecute an application is not, however, necessarily 
an abandonment of the invention; furthermore, the abandonment of 
the application for a patent for the fiber layer only, did not efïect ei- 
ther the grant or validity of the patent in suit for a conibination of fiber 
and leather, the application for which wa^ filed but four or five months 
after the alleged abandoned application was filed. 

A decree in favor of the complainant will be entered in the usual 
form, with costs. 



STEOMBERG MOTOK DEVICES 00. T. PARKER. 

(District Court, N. D. Illinois, E. D. Aprll 28, 1913.) 

No. 30,815. 

Patents (| 328*) — Validitt and Ini-bingemeniv— Oarbureteb. 

The Perkins patent. No. 731,218, (or a vaporizer or carbureter, the 
prime object of which Is to maintain a constant mixture of air and fuel, 
while not antlcipated and valld, Is entitled to only a narrow construction, 
and, as so construed, held not infringed. 

In Equity. Suit by the Stromberg Motor Devices Company against 
Léonard A. Parker. On final hearing. Decree for défendant. 

Brown & Williams, of Chicago, 111. (Charles A. Brown, of Chi- 
cago, m., of counsel), for complainant. 

Heidman & Street, of Chicago,, 111. (Hillary C, Messimer and A. M. 
Austin, both of New York City, ûf counsel), for défendant. 

SANBORN, District Judge. Bill for infringement of patent '731,- 
218, issued to Oscar B. Perkins June 16, 1903, on a vaporizer or 
carbureter. The suit is defended by the manufacturera of defend- 
ant's device, L,. V. Fletcher & Co., of New York. 

As shown in the patent, the Perkins device is a mixing chamber 
to which air and gasoline are admitted by a spring-controlled valve 
located in the bottom of the chamber. Two spiral springs, one longer 
and lighter than the other, may be made to bear upon the top of the 
valve. Above the springs is a plate, whose position is regulated by 
a thumbscrew. Normally only the light spring bears on the valve, 
but both may be brought to bear, and their tension increased, by 
tightening the screw. Thus there is a two-spring adjustment govem- 
ing the whole carbureter, while défendant uses a three-spring ad- 
justment in an auxiliary air valve, which does not directly govern or 
control the fuel port. When the vacuum pull of the engine is ex- 
erted, the valve is raised, oil and air admitted and mixed, and fur- 
nished to the engine; the amount being regulated exclusively by the 
spring tension previously determined, and without using the common 
butterfly throttle valve. 

The important spécifie question is the position of the oil port. This 
is shown by the drawing to be in the valve seat, so that the latter 
must open in order to get any oil vapor in the mixing chamber. De- 

•For other cases see aame topic & | number In D^. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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fendant contends that it milst be so located to be within the spirit 
and object of the invention, but complainant insists the contrary. 

It appears that the Perifins device has never been sold or used, 
except in an expérimental way. In 1912 plaintiff had begun an in- 
fringement suit against Fletcher & Co. for infringement of the Gold- 
berg patent of 1909, relating to a two-spring adjustment of an aux- 
iliary air valve used with a carbureter. That suit was dismissed by 
plaintiff, because it was found that a similar adjustment was used in 
the Peerless car of 1906. Complainant then purchased the Perkins 
patent for $250, and brought this suit. It seems that, if défendant 
infringes the Perkins patent by its three-spring adjustment of the 
auxiliary air valve, complainant must, in like manner, hâve infringed 
the Perkins structure by the Goldberg device, prior to its purchase 
of the former. At the time the patent issued, Perkins was in the 
motor boat business, but went into the automobile business in 1909. 

Defendant's carbureter is in appearance quite a différent thing from 
Perkins.' It uses two fuel ports and one air inlet in its main port, 
and a three-spring adjustment to govern a second air inlet as an 
auxiliary. The latter is substantially the same as the Perkins device, 
omitting the fuel port. Complainant insists that the three-spring ad- 
justment of the auxiliary air valve, together with the secondary fuel 
port in defendant's carbureter, are an équivalent to Perkins. De- 
fendant must use the ordinary butterfly throttle, while the Perkins 
valve may be used with or without this. 

Perkins' invention has had no influence on, and never was used in, 
the automobile carbureter art, It should not rightfuUy be allowed 
to dominate that art, unless infringement is clear. From the spéci- 
fications, drawing, and patent claims the idea is apparent of a device 
in which the valve governs both air and fuel inlets, and keeps the 
mixture of the air and gasoline at a constant ratio. To use the in- 
ventor's own words : 

"The prime object of the présent invention is to provide a vaporlzer in 
which tlie ratio of the air and fuel in the explosive mixture will remain the 
same." 

His drawing shows the same condition by locating the fuel port in 
the valve seat. Défendant does not use the "constant mixture" meth- 
od, nor locate its secondary fuel port in the valve seat of its auxiliary. 
Unless the patent claim and description are to be given a pretty lib- 
éral construction, it does not infringe. 

This is not a case for libéral interprétation. The patent has earned 
no such position. The patentée uses a vague term in his claims, and 
cannot complain if his description narrows that term. He claims a 
vaporizer, comprising a shell having air and oil supplies and a valve 
coacting therewith, two springs, and means for bringing one or both 
into action to resist the bpening of the valve. The term "coacting 
therewith" is as vague as possible; but the spécifications and draw- 
ings show its meaning to be "governing" or "commanding" ; so 
that neither oil nor air can enter unless the valve is open. On the 
patentee's own construction there is no infringement, because the 
three-spring adjustment of defendant's auxiliary valve does not gov- 
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ern either one of its fuel ports. It does, indeed, seem to coact with 
them; so do the rubber-tired wheels of the car on which they are 
placed. Nor is there infringement for another reason — ^that défend- 
ant does not maintain a constant mixture of air and fuel. This is 
declared by the patentée to be the prime object of his invention. 

The Perkins patent may easily be held vaHd. It was not anticipated 
by the Allman or Burger patents, or any other prior device, and pos- 
sesses utihty and merit. 

Infringement not being shown, the bill is dismissed. 



VAL'GHN V. GILJIORE. 

(District Court, N. D. Illinois, E. D. April 28, 1913.) 

No. 30,951. 

Pate.ms (§ ,328*)— Validjtt and Infringemekt — Bottle Opener. 

Tlie Vaughn patent, No. I,029,(j45, foi- a bottle opeuer, for opening bot- 
tles having crown caps, held not auticipated, valid, and infringed. 

In Equity. Suit by Harry L,. Vaughn against Leshe A. Gilmore. 
On final hearing. Decree for complainant. 

Knapp & Campbell and Offield, Towle, Graves & Offield, ail of 
Chicago, m, for complainant. 

Samuel Friedlander, of Chicago, 111., for défendant. 

SANBORN, District Judge. Infringement suit on patent No. 
1,029,645, issued to plaintifif June 18, 1912, for a crown cap bottle 
opener. Both parties make the same devices, so the only question is 
whether the patent is valid. 

Claim 3 : 

"A bottle opener eonsisting (1) of a fixed base. (2) liaving a riglit angular 
extension ; (3) said extension liaving a senilcylindrical end, adopted to engage 
the cap of a bottle, (4) and a résilient brace therefor." 

Three of thèse éléments are présent in the patent issued to t! 's same 
plaintifif December 21, 1909, No. 943,759, except that the right-angle 
extension is in the first patent an "inclined portion Connecting the semi- 
cylindrical portion with the base." The second patent adds the résilient 
brace, and generally improves the utility and appearance of the device 
as a whole. There is a new mode of opération and an improved re- 
suit. Within Murray v, Orr & Lockett Hardware Co., 138 Fed. 564, 
71 C. C. A. 68, the patent should most clearly be sustained. The de- 
vice is exceedingly use fui, and has been sold in large numbers. It 
can be fastened to a bar, wall, window casing, or any fixed support, 
and is simple, handy, and exceedingly rapid in opération. 

The patent being valid within narrow limits, and infringed, there 
should be a decree for complainant. 

•For other cases see same topic & § ndmeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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SOUTHERN RY. CO. et al. v. T'NITED STATES (INTERSTATE COM- 
MERCE COMMISSION et al., Interveners). 

(Commerce Court. March 11, 1913.) 

No. 82. 

1. Commerce (§ 85*) — Interstate Commerce Act — Discrimination Between 

localities flndino of interstate commekce commission. 

Section 1.5 of the Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 
24 Stat. 384 [U. S. Comp. St. 1001, p. 3105]), as amended by Act June 
20, lOOti, c. 3501, § 4, 34 Stat. 589 (U. S. Couap. St. Supp. 1911, p. 1297) 
confers on tlie Interstate Goniiuerce Commisslou ample Power, in a hear- 
ing under section 13, to détermine wliether rates put in force by car- 
riers are unjustly discrimina tory as between two cities, to extend the 
scope of its examination far enough to arrive at the true situation with 
respect to ail niatters which properly tend to show whether or not, under 
section 3, undue préférence or advantage Is given to one clty over the 
other ; and its détermination of the question of fact, when supported 
by any substantial évidence proper to be considered, is not reviewable by 
the courts. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 138; Dec. 
Dig. § 85.*] 

2. Commerce (§ 85*) — Interstate Commerce Act— Discrimination in Rates 

juhisdiction of commission. 

Petitioners, railroad companies with lines extending from Norfolk, 
Va., into what is known as the Southeastern territory, lying east of the 
Chattanooga-Binningham line, are engaged in carrying traffic between 
Norfolk and points in such territory, and also between such points and 
Newport News, although they do not reach such place with their rails, 
but by connection with the line of anotlier company from Bichmond, or 
by water lines, owned by the latter company and by one of petitioners, 
from Norfolk, 12 miles across Hampton Roads. They hâve established 
through routes and joint rates on the Newport News business, which 
rates exceed the Norfolk rates to the extent of the charges, rates, or 
divisions of rates exacted and recelved by the carriers directly serving 
Newport News. For a period they maintained the same rates to and 
from Newport News as to and from Norfolk, and such rates are stlll 
in force as to certain commodities, and on export and import trafllc. and 
on traffic to or originating in the territory west of the Chattanooga-Birm- 
ingham line. Held, that a finding by the Interstate Commerce Commis- 
sion that the rates established by petitioners were unjustly discrimina- 
tory against Newport News, and au order re(]uiring them to make the 
same rates between that place and ail points in the Southeastern ter- 
ritory more tlian 150 miles distant as between Norfolk and such points, 
were within its jurisdiction, and not reviewable by the courts. 

[E,d. Note. — For other cases, see Commerce, Cent. Dig. § 138; Dec. 
Dig. § 85.*] 

Suit by the Southern Railway Company, the Atlantic Coast Line 
Railroad Company, the Seaboard Air Line Railway, the Norfolk & 
Western Railway Company, and the Norfolk Southern Railroad Com- 
pany, as petitioners, against the United States, as respondent, and the 
Interstate Commerce Commission and the Chamber of Commerce of 
Newport News, as interveners. Decree for respondents. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
204 F.— 30 
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R. Wallon Moore, Frank W. Gwathmey, and M. Carter Hall, ail of 
Washington, D. C, and W. B. Rodman, of Norfolk, Va., for peti- 
tioners. 

Blackburn Esterline, Sp. Asst. Atty. Gen. (Thurlow M. Gordon, Sp. 
Asst. Atty. Gen., on the brief), for the United States. 

Charles W. Needham, of Washington, D. C, for Interstate Com- 
merce Commission. 

R. G. Bickford, S. O. Bland, and Charles C. Berkeley, ail of New- 
port News, Va., for Chamber of Commerce of Newport News. 

Before KNAPP, Presiding Judge, and HUNT, CARLAND, and 
MACK, Associate Judges. 

HUNT, Judge. In 1911, the Chamber of Commerce of Newport 
News, Va., instituted a proceeding before the Interstate Commerce 
Commission against thèse petitioners, the Southern Railway Company, 
Atlantic Coast Line Railroad Company, Seaboard Air Line Railway, 
Norfolk & Western Railway Company, Norfolk Southern Railroad 
Company, and other carriers, including the Chesapeake & Ohio Rail- 
way Company, which are not petitioners herein, for the purpose of re- 
quiring the establishment and observance of the same rates on ail 
traffic between Newport News and points in the territory hereinafter 
described as between Norfolk and such points, upon the ground that 
the higher Newport News rates then in force were an undue discrim- 
ination against that city and the business interests thereof. After fuU 
hearing the Commission sustained this contention (Chamber of Com- 
merce of Newport News v. Southern Railway Company et al., 23 In- 
terst. Com. Com'n. R. 345), and by order made June 7, 1912, directed 
the défendant carriers to cease and desist on or before October 1, 
1912, and for a period of not less than two years thereafter to abstain 
from charging or collecting higher rates for the transportation of 
freight from ail points on their respective lines, not within 150 miles 
of Norfolk, in the territory east of a line drawn from Chattanooga, 
Tenn., than are contemporaneously charged for the transportation of 
freight from the same points in the described territory to Norfolk, Va., 
and also requiring said carriers to desist from charging or collecting 
higher rates for the transportation of freight from Newport News 
to ail points on their respective lines in the territory, not within 150 
miles of Norfolk, east of a line drawn from Chattanooga, Tenn., as 
hereinbefore described, than are contemporaneously maintained from 
Norfolk, Va., to the same points, and also requiring said carriers on 
or before October 1, 1912, to establish and maintain, for a period of 
not less than two years, rates for the transportation of freight from 
Newport News, Va., to ail points on their respective lines, except those 
within 150 miles of Norfolk, in the territory east of a line drawn 
from Chattanooga southward, as heretofore referred to, which rates 
should not be higher than rates which they contemporaneously main- 
tained for the transportation of freight from Norfolk, Va., to the 
same points, and also requiring said carriers to establish and maintain 
for a period of not less than two years, rates for the transportation of 
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freight from ail points on their respective lines in the territory, net 
within 150 miles of Norfolk, east of a line drawn from Chattanooga, 
Tenn., southward, as already described, known as the Chattanooga- 
Birmingham line, to Newport News, Va., which should not be higher 
than rates for the transportation of freight contemporaneously main- 
tained by them from the same points to Norfolk, Va. By a supple- 
mental order of the Commission, the order of June 7, 1912, was 
amended so as not to be effective until October 20, 1912. 

To annul the order of June 7th, petitioners brought this suit. An- 
svi^ers were filed by the United States and the Commission. Petition- 
ers filed affidavits and moved for a temporary restraining order. This 
was denied. Thereafter counsel for ail parties filed a stipulation to 
the effect that certain copies (annexed to the stipulation) of the indi- 
vidual freight tarifïs of the Southern Railway Company and the Nor- 
folk & Western Railway Company showed the existing construction 
of rates and charges made by such carriers upon domestic and foreign 
freight originating and billed by them from the Southeastern territory 
to Newport News, Va., and from Newport News to points in the 
Southeastern territory, and that such tarifïs were concurred in by the 
Atlantic Coast Line, Seaboard Air Line, and Norfolk Southern Rail- 
way Companies as intermediate carriers. The stipulation also in- 
cluded a copy of the individual tarifif of the Chesapeake & Ohio Rail- 
way Company, showing the rates and charges in force charged by it 
upon domestic and foreign freight between Newport News and the 
Southeastern territory, and that upon ail domestic and foreign freight 
originating at points in and billed from the Southeastern territory by 
the Atlantic Coast, Seaboard Air Line, and Norfolk Southern there is 
charged the combination of the Virginia cities rates and the arbitraries 
on such freight charged by the Chesapeake & Ohio. Upon the plead- 
ings and the stipulation just referred to the case has been submitted. 
A correct understanding of the situation calls for statement of the sub- 
stance of the pleadings: 

Petitioners aver that the Southern Railway Company, Seaboard Air 
Line Railway, Norfolk & Western Railway Company, and Norfolk 
Southern, with lines of railroad extending from Norfolk into the ter- 
ritory heretofore described, hâve been and are engaged in the trans- 
portation of Interstate traffic between Norfolk and points in the terri- 
tory referred to in the order of the Commission, and that with various 
other Connecting common carriers they hâve participated and are now 
participating in the transportation of traffic between Newport News 
and the said territory, in connection with the Chesapeake & Ohio Rail- 
way Company, serving Newport News either by rail from Richmond 
or by water from Norfolk; the through transportation charges be- 
tween Newport News and points in the Southeastern territory being 
in excess of the through transportation charges between Norfolk and 
points in said territory, to the extent of the charges, rates, or divisions 
of rates exacted and received by the carriers directly serving Newport 
News. Petitioners set up that the évidence before the Commission 
showed that the rates carried by petitioners to and from Norfolk were 
and are compelled by compétitive circumstances and conditions beyond 
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petitioners' control, existing at Norfolk and not at Xewport News, and 
that the Commission had no power to compel application by petition- 
ers of the Norfolk rates to or from Newport News and the territory 
defined, or to prescribe the Norfolk rates. 

Petitioners also plead that the traffic moving between Newport News 
and this Southeastern territory is handled by the Chesapeake & Ohio 
between Newport News and Richmond, which is the place of inter- 
change by that company with the Southern Raihvay Company, Atlan- 
tic Coast Làne Railroad Company, Norfolk & Western Railway 
Company, and Seaboard Air Line Railway, or by barges of the Chesa- 
peake & Ohio Railway Company between Newport News and Nor- 
folk. The Chesapeake & Ohio does not enter Norfolk with its rails. 
Petitioners say that to give to Newport News the same rates of trans- 
portation on traffic between Newport News and the territory de- 
scribed, as between Norfolk and said territory, would necessitate a 
division of rates with the Chesapeake & Ohio on the ail-rail traffic, 
and on traffic moving across Hampton Roads either a similar division 
of revenue with water carriers or the establishment and maintenance 
of a barge service at great expense to petitioners, and that the effect 
would be to compel thèse petitioners, whose rails do not reach New- 
port News, on traffic between Newport News and points on petition- 
ers' lines in the territory described, either to allow the Chesapeake & 
Ohio its charges to and from Newport News and points on petition- 
ers' lines in said territory, and thus sacrifice petitioners' revenues and 
compel them to absorb the charges of the lines reaching Newport 
News, or themselves to establish and maintain facilities for transport- 
ing such traffic from Norfolk to Newport News, in order to make de- 
livery there. 

Petitioners admit that for a certain period they participated in rates 
to and from Newport News not higher than the Norfolk rates, but 
say that any such former adjustment cannot be made the foundation 
for the order of the Commission in the premises. It is alleged that 
the Commission has undertaken to hold petitioners severally responsi- 
ble for transportation charges between Newport News and points in 
the defined territory, when the petitioners do not reach or serve New- 
port News with their own rails or facilities, and cannot and do not 
control the total transportation charges, and that the order deprives 
petitioners of their constitutional rights. 

The Commission dénies that the facilities of petitioners do not 
reach or serve Newport News, and allèges that the petitioners are 
now participating in the transportation of traffic between Newport 
News and the Southeastern territory in connection with the Chesa- 
peake & Ohio Railway Company to Newport News, either by rail 
from Richmond or by water from Norfolk. The answer avers that 
m December, 1894, the petitioners, by resolution of an association of 
railroads with which petitioners were associated, gave to Newport 
News the same rates from and to what is known as the Southeastern 
territory as were and are given to Norfolk, and that until August 1, 
1899, ail the petitioners by their lines served shippers to and from 
Newport News upon precisely the same rates that were charged to 
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shippers to and from Norfolk; that after August 1, 1899, thèse peti- 
tioners refused longer to give to the shippers to and from Newport 
News the same rates as to shippers to and from Norfolk, and since 
then hâve charged shippers on ail through business from or to the 
said Southeastern territory, except pig iron and lumber and export 
and import traffic, rates based on differentials from Norfolk. The 
Commission dénies that compliance with the order means that peti- 
tioners will hâve to reduce their rates or furnish additional water 
equipment required to make deliveries at Newport News, for the 
reason that the order of the Commission only requires the removal 
of the undue discrimination found by the Commission to exist against 
Newport News, and in favor of Norfolk, without specifying how 
such discrimination shall be removed. It is denied that as an incident 
to the removal of the discrimination shippers at Newport News 
would hâve any advantage by way of switching charges or otherwise 
over Norfolk shippers; and the Commission allèges that thèse peti- 
tioners, and each of them, hold themselves out to receive freight, 
and do receive freight, from points in the Southeastern territory 
destined to Newport News ; that the traffic is billed through by peti- 
tioners from points of origin to Newport News, and a through rate 
is charged and collected therefor; that they pursue a like course 
with respect to freight originating at Newport News for points in 
the Southeastern territory; that they receive traffic originating at 
points in said territory for points in foreign countries billed and 
transported from the Unes of petitioners and their connections via 
Newport News, and pursue a like course with respect to traffic orig- 
inating in foreign countries and received at Newport News and 
destined to points in the Southeastern territory; that a considérable 
portion of the through traffic, such as has just been described, is 
transported over the lines of the petitioners through Norfolk to New- 
port News, and from Newport News through Norfolk to points in 
the Southeastern territory. AU allégations of excess of authority or 
illégal action in the premises are denied. 

The United States, in its answer, aUeges that the Southern Rail- 
way Company reaches Newport News with its qwn floating equip-, 
ment, and the Norfolk & Western reaches Newport News by means 
of the floating equipment of the Southern Railway Company, and 
that petitioners hâve through routes and joint rates and through bill- 
ings to Newport News with the Chesapeake & Ohio. It sets up that 
the lines of the Chesapeake & Ohio, and those of two other compa- 
nies not parties hereto, the Norfolk & Portsmouth Belt Line Railroad 
Company and the New York, Philadelphia & Norfolk Railroad Compa- 
ny, do not extend to the Southeastern territory, but that the Chesapeake 
& Ohio and the other companies just last mentioned bave through 
routes, joint rates, and through biUings with the petitioners; that 
the Chesapeake & Ohio is ready to transport and deliver freight to 
Newport News on such through routes and joint rates and through 
billings at the Norfolk rates, and to accept fair and reasonable divi- 
sions of the through rates. It is alleged that the cities of Norfolk 
and Newport News sustain intimate commercial relations with the 
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South, and dépend upon the South for materials used in the nianu- 
f^Gtories and markets of the two places ; that the Southern Railway 
Company delivers import and export traffic at Newport News either 
by its own floating equipment or by the Chesapeake & Ohio; that 
the Atlantic Coast Line and Seaboard Air Line use for such service 
the floating equipment of the Chesapeake & Ohio ; that the Norfolk 
& Western uses for such purpose the floating equipment of the 
Southern; that as to ail territory west of the Chattanooga-Birming- 
ham line petitioners hâve kept Newport News and Norfolk on the 
same basis; that east of the Chattanooga-Birmingham line petition- 
ers, in maintaining Newport News on .the same basis as N^'orfolk, 
would not be obliged.to handle the trafiic in any manner diiïerent 
f rom that now used in handling the traffic originating west of the 
line; and that in maintaining Newport News on the same basis as 
Norfolk, on traffic originating east of said line, the differentials to 
be absorbed by the petitioners would be less than the differentials 
now absorbed by thçm on traffic originating west of said line. Ail 
allégations to the effect that the rates made by the petitioners to and 
from Norfolk were compelled by compétition such as does not exist 
at Newport News are denied. Ref erring to the previous increase 
of the Newport News rates, the United . States avers that they grew 
solely ont of différences of the petitioners with the Chesapeake & 
Ohio relating to divisions of the tîiroiigh rates, but that the Chesa- 
peake, & Ohfo is now ready toreceive, transport, and deliver freight 
to Newport News on through routes, joint rates, and through bill- 
ings, and to accept fair and reasonable divisions of the through rates, 
and restore the previous adjustnient, but that petitioners décline to 
do so. 

The report of the Commission, upon which the order under ex- 
amination is made, is quite elaborate in its explanation of the situa- 
tion of Newport News and Norfolk, and among other things sets 
forth thèse facts: That the Chesapeake & Ohio is the only railroad 
the tracks of which reach Newport News, and that it there maintains 
float bridges, wharves, piers, and other terminal facilities; that Nor- 
folk is separated from Newport News by 12 miles of water; that the 
Norfolk & Western road reaches Norfolk by rail ; that the Norfolk- 
& Southern has a terminal at Berkley, which is a part of the city of 
Norfolk; that the Southern and Atlantic Coast Line, respectively, 
hâve terminais on the west side of the Elizabeth river, near N^orfolk; 
that the Seaboard Air Line bas a terminal at Portsmouth, on the 
west side of the Elizabeth river, near Norfolk; that the New York, 
Bhiladelphia & Nprfolk Railroad, which is not a party to this pro- 
ceeding, maintains tracks extending from connections with the South- 
ern and Coast Line to Port Norfolk on the west side of the Elizabeth 
river, where jt has complète terminal facilities; that the Norfolk & 
Portsmouth Belt Line Railroad maintains track connections with the 
other lines except the Chesapeake & Ohio ; that at Port Norfolk and 
Portsmouth, on the west side of the Elizabeth river, at Norfolk itself, 
at Lambert's Point, on the east side of the river, and at Berkley, on 
the west side of the eastern branch of the river, there are piers, float 
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bridges, wharves, and warehouses belonging to the several railroad 
companies, which appeared as défendants before the Commission, 
among which were the petitioners herein. It appears that the Chesa- 
peake & Ohio has a terminal in Norfolk, and maintains piers, a float 
bridge, yards, and warehouses. 

The Commission explains how the interchange of traffic between 
certain of the companies is effected, that is, by means of the short line 
tracks of the New York, Philadelphia & Norfolk, or by the Belt Line, 
or both, or by the floating equipment owned and operated by certain of 
the railroad companies, and also by drayage service; that the South- 
ern receives and delivers import and export traffic at Newport News, 
either by means of its own floating equipment or that of the Chesa- 
peake & Ohio ; that the Coast Line and Seaboard Line use the floating 
equipment of the Chesapeake & Ohio, and that the Norfolk & West- 
ern uses the floating equipment of the Southern. It was found that 
both Newport News and Norfolk sustain intimate commercial rela- 
tions with the South, that both are dépendent largely upon the South, 
and particularly upon the Associated Railways territory and South- 
eastern Freight Association territory, which sections are found to em- 
brace ail the territory east of a line drawn from Chattanooga, Tenn., 
southward, through, but not including, Birmingham, Selma, and Mont- 
gomery, Ala., to Pensacola, Fia., known as the Chattanooga-Birming- 
ham line. Thèse last-named places are reached by the rails of the 
Southern, Coast Line, Seaboard, Norfolk & Southern, and their con- 
nections, and in part by the Norfolk & Western and its connections. 
The Commission then détails an arrangement entered into between the 
Chesapeake & Ohio, the Southern, the Coast Line, the Seaboard, and 
their connections, by which for a number of years Newport News had 
the same rates as Norfolk to ail common points in each of the Asso- 
ciation territories. Joint rates were maintained until July 31, 1899, 
and rates to and from local stations on the Southern, are shown to hâve 
continued until July 28, 1900. Because of some dispute between the 
carriers which are parties to the joint rates as to divisions allowed the 
Chesapeake & Ohio on traffic to and from points east of the Chatta- 
nooga-Birmingham Hne, the Southern carriers withdrew from the ar- 
rangement, and thereafter the joint rates, except on import and export 
traffic, were canceled as to ail common points in the Association terri- 
tories. 

It is pointed out that, while through routes hâve remained open sub- 
stantially as before via both Norfolk and Richmond, the rates to and 
from Newport News hâve been maintained on a basis of diflferentials 
over Norfolk on a scale of 15 cents for 100 pounds first class, down to 
4 cents class D, and that commodity rates hâve obtained on substan- 
tially the same basis. It is found that the Chesapeake & Ohio was 
dissatisfied merely with the divisions it received, but that that road 
now assumes an attitude whereby it would give to Newport News the 
same rates as Norfolk to and from the South, but that the Southern 
lines hâve not been willing to reduce their rates in order to place New- 
port News on the Norfolk rate basis. It is shown that in the terri- 
tory west of the Chattanooga-Birmingham line, reached by the South- 
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ern carriers and their connections and by the Chesapeake & Oliio and 
its connections, the rates to and from Mewport News hâve continued 
the same as rates to and from Norfolk, and that on Newport News 
traffic to or from points west of the Chattanooga-Birmingham line, 
vvhich usually moves via Richmond, the divisions of the joint rates re- 
ceived by the Chesapeake & Ohio are measured by a scale of 26 cents 
per 100 pounds first class, down to 8 cents, with divisions of commod- 
îty rates on relatively the same basis. On certain classes of traffic the 
Commission finds that the Newport News rates remained the samé as 
Norfolk rates after July 31, 1899. This is true of pig iron from cer- 
tain points in Tennessee and from iron-producing sections of Georgia 
and Alabama, and on lumber from varions points in Alabama. 

Deliveries to Newport News are found to be by floating equipment 
of the carrier handling the traffic or the eqnipment of the Chesapeake 
& Ohio, if it moves via Norfolk, Portsmouth, or Pinner's Point, or via 
the Chesapeake & Ohio rails, if the traffic moves through Richmond. 
It is shown by the Commission that between Baltimore and varions 
important points in the Association territories the Southern lines and 
their connections maintain lower rates than to and from Newport 
News. An explanation is made of what is known as Virginia cities 
rates ; that is, rates to certain points in Virginia, made because of com- 
pétitive conditions existing at those points. The Commission then 
considers the question of Virginia cities rates to Newport News, and 
finds that there is no compétition to compel the Southern lines to main- 
tain Virginia cities rates from Roanoke to points beyond the terminus 
of the Carolina extension of the Norfolk & Western, and that the ar- 
gument made by the Southern carriers before the Commission for net 
giving Virginia cities rates to Newport News was not persuasive. Ex- 
plicit fînding is made that Newport News is placed in a position of 
material disadvantage as compared to Norfolk. Considération is given 
to whether such disadvantage is the resuit of unjust discrimination or 
undue or unreasonable préjudice, due to the rate adjustment. 

In analyzing the situation, the Commission considers natural advan- 
tages, the relative merits of the harbors, and the dependencies of the 
two cities npon the South for the materials used in their manufacto- 
ries, and for markets for their manufactured products. Regard is had 
to the fact that, while none of the rails of the Southern, Coast Line, 
Seaboard, and Norfolk & Western actually reacii Newport News, nev- 
ertheless each of thèse companies serves Newport News, carrying to 
and from the South by way of Norfolk or through connections with 
the Chesapeake & Ohio at Richmond. The Commission says that the 
Southern carriers practically control the rates between Newport News 
and points within Association territories. Référence is made to the 
accepted fact that the rates between Newport News and points west 
of the Chattanooga-Birmingham line are iniluenced by compétition in- 
duced by the Chesapeake & Ohio and its connections, the lines of 
which penetrate their territory, and it is found that this accounts for 
the equal rates between those points and Newport News and Norfolk, 
as the Chesapeake & Ohio reaches both cities either by ail rail or by 
rail and water. But as to the Western situation, the Commission was 
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of the opinion that the rate was the material matter, and not the rea- 
sons whicli induced it. Référence is also had by the Commission to 
the equal rates given on pig iron from points in Tennessee, Alabama, 
and Georgia, east of the Chattanooga-Birmingham line. 

While the fact that there is equality of rates on exports and imports 
is adverted to by the Commission, emphasis is laid on the contention 
of the Newport News Chamber of Commerce, not that there was any 
discrimination in the export or import rates, as compared with the do- 
mestic rates from Newport News, but rather that tVie Southern Hnes, 
by engaging in import and export business via Newport News, hâve 
made themselves common carriers as to that point, and thereby assume 
an obhgation to transport clomestic traffic also, and to maintain the 
necessary equipment for that purpose. After discussing the compéti- 
tion of certain lines of steamers between Baltimore and various South- 
ern cities which affects rail and water rates between Baltimore and va- 
rious Southern points, it is held that in view of ail the considérations 
stated by it, the situation at Newport News is not the resuit of compe-, 
tition or other conditions beyond the control of the carriers then be- 
fore it, and that upon the record the former rate adjustments were 
shown to hâve been set aside solely because of the disagreement had 
with the Chesapeake & Ohio. It is also noted that through routes ex- 
ist by which traffic is transported under through bills of lading be- 
tween Newport News and the South, and it is held that joint rates 
should be established by way of such through routes between Newport 
News and ail common points outside of Virginia in Associated Rail- 
ways and Southeastern Freight Association territories, and that such 
joint rates as to points not within 150 miles of Norfolk should not ex- 
ceed the rates contemporaneously applied by thèse petitioning carriers 
between Norfolk and the same points. 

[1] Petitioners cannot avoid the force and eflfect of thèse findings 
of the Commission. It was for that body to hear and ascertain what 
the actual conditions are, and whether rates or charges demanded or 
collected by the petitioning carriers for the transportation of freight 
are unjustly discriminatory or unduly preferential or prejudicial in 
favor of Norfolk as against Newport News, and to make an order 
that the carrier or carriers should desist from any violation found. 
Under the provisions of section 15 of the act to regulate commerce 
(Act Feb. 4, 1887, c. 104, 24 Stat. 384 [U. S. Comp. St. 1901, p. 3165]), 
ample power is vested in the Commission in a proceeding before it to 
extend the scope of its examination far enough to arrive at the true 
situation with respect to ail matters which properly tend to show 
whether or not under section 3 undue préférence or advantage is given 
to one city over the other. Involved in such an investigation appears 
to be inquiry into just such facts and circumstances as were adverted 
to by the Commission herein, namely, relative location, method of 
service, how interchange is made, whether rates are joint, whether 
both foreign and domestic business are aiïected, the relation ôf rates 
charged to other rates, whether or not there is compétition of rail and 
•water, natural advantages, markets for traffic, and the welfare of the 
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communities afifected. Presumably the évidence which was introduced 
bearing upon thèse points was compétent and relevant to the issues of 
the pleadings. 

Thèse are the matters, whether actual or circumstantial, from which 
were drawn the inference that as a fact there was a disadvantage to 
Newport News, and that that city was unjustly discriminated against. 
The Commission may hâve so far carried its inquiry as to hâve con- 
sidered, among other things, évidence of rates into territory not so 
closely related to that directiy involved as to hâve material bearing, 
or it may hâve given great weight to évidence introduced to show com- 
pétition that afïected rates, and little to that which showed the relative 
volume of traffic in and out of the two cities affected, or it may hâve 
failed to correlate well the évidence of natural advantage with that 
of rates ; but inasmuch as it did hâve before it substantial évidence 
proper to be looked at which supported the allégations of the complaint 
made by the Newport News Chamber of Commerce, together with 
such évidence as thèse petitioners as défendants in the proceeding re- 
ferred to cared to introduce upon the issue of discrimination, which 
was the only issue presented, it is not for the courts to disturb the 
ultii^ate judgment of the Commission by saying that under the évi- 
dence there was no unjust disadvantage to Newport News. Interstate 
Commerce Commission v. Union Pacific R. R. Co. et al., 222 U. S. 
541, 32 Sup. Ct. 108, 56 L. Ed. 308. The Suprême Court, in Texas 
& Pacific Railway v. Interstate Commerce Commission, 162 U. S. 197, 
16 Sup. Ct. 666, 40 L. Ed. 940, after reviewing the English case of 
Denaby Main Colliery Company v. Manchester, etc., Railway Com- 
pany, 3 Railway & Canal Traffic Cases, 426, from which Justice Shiras 
quotes quite fully, states its own conchisions as to the act to regulate 
commerce as foUows : 

" * * * That, in passlng upon questions arislng under the act, tlie 
tribunal appointed to enforce Its provisions, whether the Commission or the 
courts, Is empowered to consider fully ail the drcumstances and conditions 
that reasonably apply to the situation, and that. in the exercise of its iu- 
risdiction. the tribunal may and should consider the legitimate interests 
as well of the carrying companies as of the traders and shippers, and in 
considering whether any particular locality is snbjected to an uudue préfér- 
ence or disadvantage the welfare of the communities occupying the locali- 
ties where the goods are dellvered is to be considered as well as that of 
the communities which are in the locality of the place of shipment; that 
among the cireumstances and conditions to be considered, as well in the case 
of traffic originating in foreigu ports as in the case of traffic originating with- 
in the limits of the United States, compétition that affeets rates should be 
considered, and, In deciding whether rates and charges made at a low rate 
to secure foreign freights which would otherwise go by other compétitive 
routes are or are not undue and unjust, the fair interests of the carrier 
companies and the welfare of the community which is to receive and consume 
the comnioditles are to be considered." 

[2] The petitioners urge that section 3 of the act is not applicable 
to an instance where a common destination is served from two diifer - 
ent points of origin by carriers wholly independent of each other in 
the sensé that each carrier has its own rails from the point of origin 
which it serves to the destination, and that this section is inapplicable 
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where a common destination is served from two différent points of 
origin by carriers wholly independent of each other in the sensé that 
between the destination and one of the points of origin one of the 
carriers alone opérâtes, while between the destination and the other 
point of origin the two carriers operate in connection with each other. 
Thèse propositions are contended for upon the principle stated by 
Justice Jackson in Interstate Commerce Commission v. Baltimore & 
Ohio Railroad Company (C. C.) 43 Fed. 37, that : 

"Subject to the two leading prohibitions that their charges shall not be 
unjust and unreasonable, and that they shall not unjustly discrimlnate, so 
as to give undue préférence or advantage, or subject to undue préférence or 
dlsadvantage, persons or traffic siniilarly clrcumstanced, the act to regulate 
commerce leaves common carriers as they were at common law, free to make 
spécial contracts lookiug to the Increase of their business, to classify their 
traffic, to adjust and apportion their rates so as to meet the necessitles of 
commerce, and generally to manage their important interests upon the same 
principles which are recognized as sound and adopted in other trades and 
pursuits." 

It is argued that, if the order of the Commission stands, it means 
unwarranted interférence with the management of the business of the 
carriers, shrinking of revenues to one point served in order to allow 
another point not served to hâve a scale of rates lower than it other- 
wise would hâve, and responsibiHty upon a carrier, not alone for the 
rates to a point which it serves, but also for rates to another point to 
which it owes no duty. The necessary predicate for thèse suggestions 
is that each of the carriers situated as are thèse petitioners is to be 
regarded as independent of the Une of the Chesapeake & Ohio oper- 
ating from Newport News via Richmond to the same destination in 
connection with the same Norfolk carriers, that the Richmond rate 
is the same as the Norfolk rate and is reasonable, and that inasmuch 
as the rates from Newport News are reasonable, and not assailed as 
unreasonable, to give Newport News tke same rates as Norfolk would 
give to that city rates it cannot lawfully ask. 

It may be that, where a common destination is served from two 
différent points of origin by carriers wholly independent of each other 
in the sensé stated by petitioners, section 3 is inapplicable. Tozer v. 
United States (C. C.) 52 Fed. 917, is cited by petitioners as holding to 
this view. That case, however, involved a criminal charge under sec- 
tion 3, based upon a mère disparity existing between a local and a 
joint through rate. But we need not décide that exact question, be- 
cause we hâve hère charges, not simply of a disparity between a local 
and a joint rate, but of acts of discrimination against Newport News, 
where there hâve been rates made by petitioners from the territory 
hereinbefore referred to to Newport News, and where freight is car- 
ried under through bills of lading from the territory described to New- 
port News. It is thus that a situation bas arisen wherein Newport 
News is served by way of Norfolk or through connection with the 
Chesapeake & Ohio at Richmond, which makes a case calling for the 
exertion of the power of the Commission to ascertain whether the 
discrimination created was due or undue as comprehended by section 
3 of the act. 
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That the rails of tlie petitioners do not go to Newport News is not 
important. Ail actiially serve ATewport News. And althoiigh it would 
appear as if the Commission approved of the contention made before 
it by the représentatives of Newport News, that inasmuch as thèse 
petitioners by engaging in the export and import business via Newport 
News made themselves common carriers generally as to that point, and 
thereby assumed obligations to transport domestic traffic also, still as 
it was of record betore the Commission and is before us that thèse 
petitioners as shown by their tarifïs engage in domestic as well as 
export and import traffic to Newport News via Norfolk, we inay ré- 
solve the questions involved, holding that under the évidence of the 
service ofïered to be performed, the conclusion of the Commission 
that there was unjust discrimination against Newport News was justi- 
fied and involved no excess of power. 

It is not of moment to this inquiry that Norfolk shippers may bave 
to pay switching charges on traffic originating or destined to that point, 
while Newport News shippers may not. If that should be the case, 
it would not necessarily constitute ground for annulling the order of 
the Commission. The order does not direct the carriers to carry to 
Newport News for less rates than they carry to Norfolk, but does 
require that within the territory described they shall desist from charg- 
ing more for transportation on their respective lines from and to New- 
port News than they contemporaneously charge from and to Norfolk. 
This was responsive to the issues before the Commission, and cannot 
be disturbed by the courts. 

Decree for respondents. 



SOUTHEEX COTTON OIL CO. v. CENTRAL OF GEORGIA EY. CO. 
(Diistrict Court, E. D. Georgia, S. D. April 22, 11)1.3.) 

Action (§ 0*) — Moot Questions. 

Since tlie Interstate Commerce Commission is prlmarily chargert wltli 
the dnty of passiiig on the valirtity of a contract betvveen a railroad 
Company and a corporation opéra tiug a wharf, for transferring freight 
from cars to vessels, the fédéral courts would not take .iurisdictiou of a 
friendly suit by tlie corporation against the railroad conipany to recover 
conipensation under its contract, which Involved no actual eontroversy 
and was hrought merely to obtaln a judgment which might lie pleaded in 
défense of a disapproval of the railway company's allowanee by the 
Comniission. 

[Ed. Note. — For other cases, see Action, Cent. Dig. § 40; Dec. Dig. § 6.*] 

At Law. Action by the Southern Cotton Oil Company against the 
Central of Georgia Railway Company. Dismissed. 

Geo. W. Owens, of Savannah. Ga., for plaintiff. 
Lawton & Cunningham, of Savannah, Ga., for défendant. 

SPEER, District Judge. The pétition before the court recites that 
the Central of Georgia Railway Company is indebted to the South- 

*For other cases see same topic & § kumeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ern Cotton Oil Company in the amount of $844.16, besides interest 
from the 12th day of June, 1909. This indebtedness is declared upon 
the facts following: 

On the lOth of April, 1909, the défendant company published its 
tariff as folio ws : 

"G. F. O. Spécial No. 18-A. I. 0. O. No. 1522. 

Cancels G. F. O. Spécial 18. Cancels I. C. G. No. 1491." 

From this change in the tariff it is claimed that : 

"Five (5) cents per ton of 2,000 poiinds will lie paid to the Southern Cot- 
ton Oil Company ont of the pnblished rate for .whurfage and haudliug at Sa- 
vannah, Ga., on cotton seed oil cake delivered to vessels berthed at Central 
of Georgla Ilailway wharves." 

This payrrient was made for the cost of labor in handling the produçt 
from the cars to the shipside, and for grinding and sacking the cotton 
seed oil cake at the grinding plant of the Southern Cotton Oil Com- 
pany, located at Savannah, on the Central of Georgia Railway ter- 
minais. This tarifif became effective on May 15, 1909. This appears 
by the statement of C. T. Airey, freight traffic manager of the de- 
fendant company, at Savannah, Ga. 

Petitiorier déclares that by virtue of this tariff it is entitled to be 
paid by the défendant 5 cents per ton on 24,405 tons, delivered to 
18 steamships, the names of which are set forth. The sum thus earned 
is $1,220.25, and of this the défendant has paid $376.09, leaving 
$844.16, besides interest from the 12th day of June, 1909, due and 
unpaid. This balance petitioner déclares défendant fails and refuses 
to pay. To this pétition défendant has apparently filed no formai 
answer. On the hearing, however, the indebtedness sued for was ad- 
mitted; but défendant declined to pay it, unless expressly authorized 
so to do by the judgment of the court. This refusai on the part of 
défendant is ascribed to the fear that it may be adjudged in contempt 
of the views of the Interstate Commerce Commission governing such 
payments. 

The duty which the défendant has thus imposed upon the court is 
somewhat unusual. The Interstate Commerce Commission is not a 
party to the proceedings, and, if it were, no other court would proceed 
with greater reluctance in contravening the rulings and orders which 
hâve done so much to give the people concerned in Interstate com- 
merce inestimable protection and equality of opportunity, for which, 
before the Commission was created, the most sanguine could scarcely 
hope. 

It is true that the Suprême Court, in the case of Interstate Com- 
merce Commission v. Dififenbaugh, 222 U. S. 42, 32 Sup. Ct. 22, 56 
Iv. Ed. 83, holds that the interstate commerce act does not attempt to 
equalize fortunes, opportunities, and abilities. While this, then, is not 
the purpose of the law, it is, nevertheless, its efifect. In that case it 
appears that, in order to f acilitate business and make quick return of 
cars, it became necessary for the Union Pacific Company to pass 
shipments of grain through elevators at Omaha and Kansas City. 
While passing through the elevator the grain wgis also weighed. If 
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the Union Pacific could not use thèse instrumentalities to expedile 
the grain traffic, it could not compete with other roads which hâve 
through lines across the grain country. With thèse necessities in 
mind, the railway company made a contract with one Peavey, by which 
he built an elevator at Council Bluffs, on the other side of the river 
from Omaha. He was to receive not exceeding U^ cents per 100 
pounds for the first 10 years and 1 cent for the next 10 years foi] grain 
transferred through his elevator. No additional charge was made to 
the shipper for the elevator service. It appeared, further, that in 1904 
the Interstate Commerce Commission investigated this matter and 
upheld the contract, including the allowance to Peavey & Co., not only 
for the grain of other shippers, but for their own grain. The matter 
having been brought to the attention of Congress by the Commission, 
that body by Act June 29, 1906, c. 3591, 34 Stat. 584 (U. S. Comp. 
St. Supp. 1911, p. 1285), provided that: 

"The term 'transportatlon' shall Include * * * ail Instrumentalities and 
facilities of shipment or carriage, irrespective of ownersliip or of any con- 
tract, express or implied, for the use thereof and ail services in connection 
with the receipt, delivery, élévation, and transfer in transit, ventilation, ré- 
frigération or icing, storage, and handliug of property transported ; and it 
shall be the duty of every carrier subject to the provisions of this act to pro- 
vide and furnish such transportation upon reasonable request therefor, and to 
establish through routes," etc. 

By section 6 the carrier was required to state separately in its 
schedules ail terminal charges and ail privilèges or facilities granted 
or allowed, and by section 15 it was further provided : 

"If the owner of the property transported under this act directly or Indi- 
rectly renders any service counected with such transportation, or furnishes 
any instrumentality used therein, the charge and allowance therefor shall 
be no more than is just and reasonable, and the Commission may, after hear- 
ing on a complaint, détermine what is a reasonable charge as the maximum 
to be paid by the carrier or carriers for the service so rendered or for the 
use of the instrumentality so furnished." 

Upon this législation the Suprême Court observes, through Mr. Jus- 
tice Holmes, delivering the opinion : 

"Congress clearly recognized that services such as those rendered by Peavey 
& Co. were services in transportation, and were to be paid for, uotwithstand- 
ing the possibility that some advantage might be gained as a resuit." 

It further appears from this opinion that upon further reflection 
the Interstate Commerce Commission had begun to change its views : 

"In 1907, upon rehearing, It eut down the allowance of Peavey & Co. to 
three-quarters of a cent, estlmating that to be the actual cost, and being of 
opinion that to allow any profit would be in efCeet to permit a rebate. 12 
Interst Com. Com'n R. 85. The order made required the railroad company 
to desist from paying more than three-fourths of a cent per huudred pounds, 
for service rendered in the transfer or élévation of grain at Council Bluffs 
or Kansas City, to any one interested in the buying, selling or shipment of 
grain at those places, especially naming the appellees. This," said the learned 
justice, "is one of the orders complained of. The chief object of complaint, 
however, is an order made In the followlng year, on June 29, 1908. In that 
the Commission took the last step, and ordered the Union Pacific to desist 
from paying any allowance to Peavey & Co. on grain in which they hâve 
any interest that is not reshipped from their elevators within 10 days, or that 
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bas been mlxed, treated, welghed, or inspected in any of thelr elevators at 
the above-named points." 

Discussing to some extent the reasons which led the Commission 
to this conclusion, a majority of the Suprême Court hold it erroneous. 

"As the carrier Is requlred," said the leariied justice reudering tlie opinion, 
"to furnisb this part of tlie transportatlon upon request, lie covild not be re- 
quired to do it at his own expansé, and there is nothing to prevent bis liirlng 
the Instrumentality instead of owning it. In this case there is uo complaint 
that the rate out of wbich the allowance Is made is unreasouable, and it is 
admltted that three-quarters of a cent barely would pay the cost of the serv- 
ice rendered, witbout any reasonable profit to Peavey & Co. for the work." 

In fine, the Suprême Court holds that the ruHng of the Interstate 
Commerce Commission requiring the railroad company to desist from 
paying more than three-fourths of a cent per 100 pounds for the 
elevator service must stand, but its ruHng prohibiting any allowance 
whatever to Peavey & Co. for the elevator service must be modified. 
This permitted to the elevator allowances for grain reshipped within 
10 days. 

From our understanding of this décision it seems very clear that 
the propriety of such charges as those sued for hère must dépend upon 
the facts of each case. It is easy enough to see how a contract made 
with the Central of Georgia Railway Company v^rith an elevator or 
other instrumentality for furnishing transportation and handling 
freight constructed by a favored company at its own terminais would 
not only bave the effect of a rebate, but could drive ail compétitive 
shippers of similar freight out of business. 

Hère we are favored with no facts, except that the Central of 
Georgia Railway Company is willing to pay the charges, provided the 
court will grant some judgment which might be pleaded in défense, 
should the Interstate Commerce Commission disapprove thèse allow- 
ances by the Railway Company to the Cotton Oil Company. Hère is 
no controversy, and the judicial power of the United States extends 
to controversies alone. While not necessarily collusive, this is ob- 
viously a friendly proceeding. If the particular question before the 
court bas been submitted to the Interstate Commerce Commission, 
the record does not disclose it. That Commission, and not the court, 
is primarily charged with the duty of passing on questions of this 
character. To anticipate its ruling would seem at once superfluous 
and prématuré. 

In view of thèse considérations, the court, ex mero motu, must dé- 
cline to exercise jurisdiction. 



In re CONNELLY. 

(District Court, E. D. New York. April 19, 1913.) 

Bankbuptcy (§ 178*) — Sale to Bankrupt — Retukn of Peopebty — ^Proceeds. 
Where W. sold an automobile truck to a bankrupt under an oral con- 
tract, making no attempt to reserve title for the unpaid portion of the 
price, and, with knowledge that the bankrupt was lusolvent and that 

•For otber cases see same toplc &, § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bankruptey was iiiu)eiidiiig, aceeptèd a return of the machine, wliich he 
sold, and deposlted the proceeds to the crédit of a bank account in the 
nanie of another in alleged payment of a false debt, tlie transaction con- 
stituted a fraud as agniust the bankvnpt's creditors, and W. was proi>- 
erly required to snrrender the proceeds of the sale to the hankrupt's trus- 
tée. 

[Ed. Note. — For otlier cases, see Bankruptey, Cent. Dlg. §§ 221, 264- 
274, 283, 284 ; Dec. Dig. § 17S.*] 

In Bankruptey. In the matter of bankruptey proceedings against 
Daniel Connelly, alleged bankrupt. Proceeding to eompel one Weiss- 
man, brother-in-law of the bankrupt, to turn over to the trustée an 
automobile truek, or the proceeds of a sale thereof. Granted. 

Marshall B. Clarke, of New York City, for petitioning ereditors. 
Harold R. Zeamans, of New York City, for intervening créditer. 

CHATFIELD, District Judge. It appears from the testimony that 
the bankrupt was assisted by his brotlier-in-law, one Weissman, and 
other parties, to engage in the sale of automobile supplies, although he 
had had no expérience therein and had no capital ; that this brother-in- 
law and the other parties interested gave unfounded and reckless state- 
ments of crédit to the varions parties who were referred to them by 
Connelly, the bankrupt, in pursuance of a deliberate plan, understood 
by Connelly and his brother-in-law and the other individuals concerned, 
prior to the beginning of the business venture. The brother-in-law, 
Weissman, claims to hâve loaned Connelly some $1,800, for which he 
received nothing in return, and also to hâve sold Connelly an automo- 
bile truck for the sum of $1,200, which Connelly was to pay back in 
monthly installments of $200 each, and of which but one installnient 
was paid at about the time the sale was made, but when this was 
Weissman cannot state. This automobile truck was never marked 
with any sign denoting that it was the property of any one, except as 
it bore the manufacturer's labels, and was kept in a garage where 
Weissman made his headquarters and conducted a sales business in 
automobiles in the borough of Manhattan. This garage was the prop- 
erty of one Mary O'Bierne, who is the mother of the person really 
conducting the business and responsible therefor. Connected also 
with this garage is a livery stable, owned by George O'Bierne, the son 
and manager of his mother's garage. This George O'Bierne is one 
of the persons who deliberately and knowingly endeavored to secure 
crédit for Connelly by reckless and unfounded statements as to his 
financial responsibility. It appears that Connelly either made an en- 
tire failure of the automobile supply business, or has not accounted for 
the proceeds, if they were not lost as he allèges. Connelly's testimony 
is not definite nor persuasive as to any of the matters upon which he 
is examined, and he voluntarily admitted that his earlier testimony was 
false in several particulars, and that he had no regard for accuracy of 
statement, even when testifying. 

Early in the month of December, Connelly, according to the testi- 
mony, found himself unable to make a further payment on account 
of the automobile truck, and it was taken back by Weissman, either on 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the day before or the day after Christmas, in liquidation of the balance 
due; that is, $1,000. Weissman's testimony was to the efïect that a 
conditional bill of sale had been given; but it subsequently appears, 
and is admitted on this motion, that nothing but an oral arrangement 
was bad. Hence the statute of the state of New York as to condi- 
tional sales, being section 63 of the Personal Property Law as adopted 
in 1909 (Consol. Laws 1909, c. 41), was never in any way complied 
with, and the simple situation existed of Connelly's having a truck for 
which he had not fully paid, and of surrendering it in order to wipe 
out the debt. This of itself vvould show a preferential transfer, for 
the évidence is conclusive that both Weissman and Connelly knew ail 
of the facts, and knew that Connelly was insolvent, but would be ab- 
solutely void if Connelly were secreting his assets to defraud creditors. 

While the truck was still in Weissman's possession, he was examined 
under section 21a of the Bankruptcy Law (Act July 1, 1898, c. 541, 30 
Stat. 552 [U. S. Comp. St. 1901, p. 3430]), and testified that he had 
the truck. During the same day, and after warning with respect there- 
to, he sold it to an outside party for the sum of $800, and turned over 
this amount to George O'Bierne, manager of the garage, who deposited 
it in his mother's bank account in payment on account of an alleged 
loan which Weissman and George O'Bierne state was owing to Mrs. 
O'Bierne for money advanced. It appears from the testimony that 
Weissman has at varions times put money in the O'Bierne bank ac- 
count for his own convenience, and has received the same back when 
desired. Neither he nor the O'Biernes furnish any évidence of debt, 
nor show any testimony which can be believed as to a loan by the 
O'Biernes to Weissman, and the entire story of their loans is such as 
to satisfy the court that the proceeds of this truck, viz., the said sum 
of $800, are still in the control of Weissman, and merely deposited by 
him with the O'Biernes for his own protection. 

The receiver and the petitioning creditors hâve asked that Weiss- 
man be compelled to turn over the automobile truck, or the proceeds 
thereof, and be punished for contempt of court for disposing of the 
3ame, unless he restore the property to the estate. He has objected to 
any such order, on the ground that the court has no jurisdiction over 
him or the fund, and that he is the holder of the property under a 
bona fide claim of title. He also dénies that he was in contempt of 
any order of this court in selling the automobile and using the pro- 
ceeds. It would appear that no order had been previously made re- 
straining Weissman, and, if the automobile truck were his, that a 
bona fide sale and use by him of the proceeds was within his rights. 
We must therefore consider the question as to whether the automobile 
truck was the property of the bankrupt estate in such a way that, even 
if Weissman had disposed of it to an innocent holder, he was bound 
to account for the proceeds 'thereof to the estate; it being évident that, 
after his examination as to the whereabouts of this truck, and as to 
Connelly's title thereto, he had notice, and the record shows that this 
claim was particularly called to his attention. 

If Weissman was a bona fide creditor, and if his debt was paid 
preferentially, then the présent application must be denied, and the 
creditors left to a suit against him to secure the return of the prefer- 
204 F.— 31 
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ence. But it appears f rom the testimony that Weissman was in no way 
a créditer. His claim of loans is not substantiated. His claim of the 
conditional sale of the automobile proves to hâve been merely a trans- 
fer of title to Connelly, who was to pay for the automobile, although 
it had not been delivered. In fact, a chauffeur representing Weissman 
always went along with the machine when it was allowed to be brought 
to Brooklyn for Connelly's use, and it was returned to New York and 
into Weissman's possession as soon as Connelly's needs were supplied. 
Such a sale was in no sensé conditional, nor was there any security to 
the vendor in the ordinary sensé of the term. As a matter of fact, 
Connelly would hâve been merely making deposits with a view to fu- 
ture purchases, if title had not yet passed. But as title had passed, 
and Weissman was acting as agent for Connelly in taking care df the 
machine, then a claim against Connelly existed for the balance of the 
purchase price, and an arrangement by Weissman to take back the ma- 
chine was not merely an attempt to get a préférence, but was a plain 
endeavor on the part of both Weissman and Connelly to conceal some 
of Connelly's assets, in contemplation of what both must hâve known 
would resuit in bankruptcy proceedings ; that is, a plan on the part 
of both Connelly and Weissman to defraud Connelly's creditors. Such 
a f raud could pass no title, and if, while in the possession of the ma- 
chine, Weissman sold it for $800, and deposited the $800 with the 
O'Biernes for an alleged loan, which the court finds does not exist, 
then Weissman should be compelled to turn over the $800 to the 
bankrupt estate. 

An order to that effect may be entered. 



In re McLELLAN. 
(District Court, N. D. New York. April 29, 1913.) 

1. Bankrtjptct (§ 384*) — Composition — Duty to Cokfikm. 

It is the duty of the court to conflrm a composition, if satisfled that 
it is for the best interests of the bankmpt's creditors, that he has not 
been guilty of any of the acts, or failed to perform any of the duties, 
which would bar a discharge, and the offer and its accepta.nce are In 
good faith, and liave not been made or procured, except as provided in 
Bankr. Act July 1, 1898, c. 541, § 14, subd. 3, 30 Stat. 550 (U. S. Comp. 
St. 1901, p. 3427) as added by Act June 25, 1910, c. 412, § 6, 36 Stat. 839 
(tï. S. Comp. St. Supp. 1911, p. 1496), or by any lueans or promises or acts 
therein forbidden. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 590-592; 
Dec. Dig. § 384.*] 

2. Bankruptot (§ 407*)— DisCHABGE— Denial— Geounds— False Statement. 

Tlie making of false statements by a bankrupt in order to obtain créd- 
it will not bar his discharge, if there is' no substantlal évidence that 
money or property was obtained from any one on the faith of such state- 
ments, or in case it is not proved that the statements were in fact false 
when made. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.*] 

*For other cases see aame topic & i num£ëb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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s. Bankruptct (§ 384*) — Dischaege — Peefbbences — Composition. 

The confirmatica of a composition between a bankrupt and his cred- 
itors would not be denied because of an alleged preferential payment 
of certain notes niade to a bank and indorsed by the bankrupt's motlier, 
where it was not shown that the bank or the Indorser knew or had rea- 
sonable cause to belleve, when the notes were pald, that such payment 
would effect a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §| 590-592; 
Dec. Dig. § 384.*] 

4. Bakkbuptcy (§ 407*) — Dischaege — Violation of State Law. 

Violation of a civil or criminal law of the state by a bankrupt is not 
ground for déniai of a discharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 729-T31, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. | 407.*] 

5. Bankbxjptcy (§ 377*) — Composition — Acts oe Attobnets fob Consentino 

Obeditoes. 

A bankrupt having proposed terms of composition, which were ap- 
proved by a majorlty of the credltors, such creditors and thelr attorneys 
had an interest in common In securlng an acceptance of the composition 
offered, and thereafter might properly participate in securing the nec- 
essary consents ; and hence it was not improper for the attorney for 
the recelver, ha\ing secured powers of attorney to that end, to rep- 
resent and vote for creditors in favor of the composition. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 586-588; 
Dec. Dig. § 377.*] 

In Bankruptcy. In the matter of the bankruptcy of Norman D. Mc- 
Lellan. On application for confirmation of a composition. Granted. 

F. L. Cubley, of Potsdam, N. Y., for bankrupt. 
Crapser & Hanmer and G. A. Chase, ail of Massena, N. Y., for 
certain creditors. 

RAY, District Judge. Ail preliminaries having been complied with, 
the référée has heard the proof s on obj ections filed to the composition, 
and has reported that the composition should be confirmed. The pow- 
ers of attorney given by creditors expressly authorize the several at- 
torneys to accept any composition offered by the bankrupt. A large 
number of creditors accepted in writing the offer of compromise, and 
many others in writing, by their duly authorized attorneys, accepted 
the offer in writing. Such assenting creditors represent a majority 
in number of the creditors whose claims hâve been allowed, and rep- 
resent a majority in amount of such claims. The money has been 
deposited. 

The objecting creditors claim and allège that within four months of 
being adjudged a bankrupt said Norman D. McLellan, for the pur- 
pose of obtaining crédit, made materially false statements in writing, 
in violation of subdivision 3 of section 14b of the Bankruptcy Act (Act 
July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 34271) as 
added by Act June 25, 1910, c. 412, § 6, 36 Stat. 839 (U. S. Comp. St. 
Supp. 1911, p. 1496) ; also that within four months of the time of be- 
ing adjudged a bankrupt the bankrupt paid two notes held by the 
Massena Banking Company and indorsed by the bankrupt's mother, 
amounting to some $1,400, besides interest, while insolvent, which 

•For other cases see eame toplc & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



4^84 204 FEDERAL EEPOllTEÏl 

insolvency was known to said Banking Company and said indorscr^ 
and that such payments created and constituted a préférence; also 
that the composition is not for the best interests of the creditors, and 
that the bankrupt has violated section 1293b of the Pénal Law of t'îe 
State of New York (Laws 1912, c. 340); also that the attorney for 
thereceiver was allowed to represent and vote in favor of said com- 
position, having secured powers of attorney to that end. 

It is true that an offer has been made for the property of the bank- 
rupt which, if accepted, wi!l enable him to pay the 25 per cent, offered. 
It is claimed that a trustée can recover the alleged préférence, and 
that, if recovered, the estate will net the creditors more than 25 per 
cent, of their claims. 

[1] The court "shall confirm a composition if satisfied (1) that it 
is for the best interest of creditors ; (2) that the bankrupt has not 
been guilty of any of the acts or failed to perform any of the duties 
which would be a bar to bis discharge ; (3) the ofïer and its accept- 
ance are in good faith and bave not been made or procured except as 
herein provided, or by any means, promises or acts herein forbidden." 

[2] By subdivision 3 of section 14b of the act it is provided that a 
discharge shall be denied if the bankrupt has "obtained money or 
property on crédit upon a materially false statement in writing, made 
by him by any person or his représentative for the purpose of ob- 
taining crédit from such person." The objecting creditors hâve put 
in évidence certain written statements, but there is no substantial évi- 
dence that any money or property was obtained from any one on such 
statements, and it is not proved such statements were false when made. 

[3] As to the alleged préférences, there is no sufficient évidence 
that the Massena Banking Company or the mother, who had indorsed 
the notes, knew or had reasonable cause to believe that the transfer 
of property by payment of the notes in question would efifect a préfér- 
ence. 

[4] The Bankruptcy Act does not make it a criminal offense to 
violate a law of the state, or deny a discharge to a bankrupt who has 
violated a law of the state. Neither does it provide that violation by 
the bankrupt of a criminal law of the state shall prevent a discharge. 
Subdivision 4 of section 14b provides that a discharge shall be de- 
nied if the bankrupt has "at any time subséquent to the first day of 
the four months immediately preceding the filing of the pétition trans- 
ferred, removed, destroyed or secreted any of his property with intent 
to hinder, delay or defraud his creditors." I find no évidence of a 
violation of this provision. A mère preferential payment does not 
defeat a discharge, or prevent the acceptance and approval of a com- 
position. 

The court, however, should refuse to confirm a composition when it 
clearly appears that there bave been preferential payments and there 
is reasonable cause to believe they or any substantial part of same 
may be recovered by the trustée, and it also appears that the estate 
in hand, with such préférences recovered and added, will net the 
creditors a greater percentage than offered in the proposed composi- 
tion. That is not this case. A prima facie case for the recovery of a 
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préférence is not made. An ofïer has been made- for the banknipt's 
stock, and the référée gave every opportunity for obtaining a better 
ofïer, that he might know with reasonable certainty what action on 
bis part and that of the court the best interest of the estate and cred- 
itors demanded. 

[5] Ordinarily an attorney can properly represent but one of the 
parties to a controversy in court, and this is essentially true when 
there is a conflict of interest between two parties represented by the 
same attorney. But hère the bankrupt was thoroughly examined, and 
no other person was examined. The bankrupt then proposed terms 
of composition which to a majority seemed best for the creditors. 
Thèse assenting creditors and their attorneys then had an interest in 
common to secure an acceptance of such offer, and under such circum- 
stances it was not improper for ail such creditors and their attorneys 
to take part in securing the necessary consents, so long as no false 
statements were made, and there was no trickery or collusion between 
creditors and the bankrupt^ and no f raud practiced. At such stage of 
the case it became substantially a question between the assenting and 
nonassenting creditors ; that is, those who f avored and those who op- 
posed the composition. 

As on the whole case I am satisfîed it is, for the interest of the cred- 
itors that this composition be approved and confirmed in accordance 
with the report of the référée, it is so ordered. 



UNITED STATES y. NOItTHERN PAC. RY. CO. et al. 

(Circuit Court, D. Montana. Aujîust 28, 1911.) 

No. 979. 

1. Public Lands (§ 81*) — Validity of Patents — Constructio:^ of Stattjte 

• — Cueative Effect. 

By Act May 1, 1888, e. 213, § 3, 25 Stat. 133, ratifyhig a treaty with 
the Groi3 Veotre and other tribes of Indians In Montana, it was pro- 
vided that the lands ceded thereby should be a part of the public do- 
main and open to entry under certain of the land laws specifled. but 
not under any other laws. By Act March 3, 1911, e. 218, 30 Stat. 1080, 
such section was amended so as to provide that the lands should be 
opened to the opération of ail the laws regulatlng the entry, sale, or 
disposai of public lands, and that "no patent shall be denied to entries 
heretofore made In good faith under any of the laws regulating the en- 
try, sale or disposai of public lands if said entries are In other respects 
regular, and the laws relating thereto hâve been complied with." Ueld, 
that patents to lands so ceded, seleeted as lieu lands under a railroad 
grant prlor to the amendment, which sélections were approved, were 
validated by such amendment. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 250-282; 
Dec. Dig. § 81.*J 

2. Public Lands (§ 81*)- — Construction of Statutes — "Entby" Defined. 

The word "entry," as used in the public land laws, covers ail methods 
by which a right to acquire tltle to public lands may be initiated, and 

•For other cases see saïae topic & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



489 204 FEDERAL REPORTER 

Includes wlthln Its meaning the flUng of sélections of lieu lands tinder 
a rallroad grant 

[Ed. Note.— For other cases, see Public Lands, Cent. Dlg. §§ 250-252 : 
Dec. Dlg. § 81.» 

For other définitions, »ee Words and Phrases, vol. 3, p. 2417.] 

In Equity. Suit by the United States against the Northern Pacific 
Railway Company and others. Decree for défendants. 

Geo. W. Wickersham, Atty. Gen., and J. W. Freeman, U. S. Dist. 
Atty., of Helena, Mont. 

G. W. Bunn and Chas. Donnelly, both of St. Paul, Minn., Wm. 
Wallace, Jr., and J. G. Brown, both of Helena, Mont., and R. F. 
Gaines, of Missoula, Mont., for défendants. 

RASCH, District Judge. [ 1 ] Whether the lands involved in this 
suit were, prior to the act of May 1, 1888, c. 213, 25 Stat. 133, a part 
of the Gros Ventres, Piegan, Blood, Blackfeet, and River Crow In- 
dian réservation, and, prior to the amendatory act of March 3, 1911, 
subject to entry and disposai only under the particular land laws 
mentioned in section 3 of the original act, which is one of the dis- 
puted questions presented, need not be determined, as, in my opin- 
ion, the approved sélections of the lands in controversy and the pat- 
ents issued therefor, now sought to be annulled, were, if defective 
at ail, validated by the amendatory législation of March 3, 1911. 
Under the law as originally enacted, the ceded portions of the rés- 
ervation were made "a part of the public domain" and opened to the 
opération of the laws regulating homestead entry, except section 
2301 of the Revised Statutes (U. S. Comp. St. 1901, p. 1406), and to 
entry under the town-site laws, and the laws governing the disposai 
of coal lands, désert lands, and minerai lands," but not "to entry 
under any other laws regulating the sale or disposai of the public do- 
main." By the amendment they are opened to the opération of ail 
of the laws regulating the entry, sale, or disposai of the public do- 
main, and "no patent shall be denied to entries heretofore made in 
good faith under any of the laws regulating the entry, sale, or dis- 
posai of public lands, if said entries are in other respects regular 
and the laws relating thereto hâve been complied with." That the 
patents could not be successfully assailed if the sélections had been 
made under the law as amended, and that no valid objections to the 
making and filing of such sélections of the same lands and to their 
approval could now be urged if made and filed under the law as it now 
stands, is conceded. So that, if it were to be held that the amendment 
did not cure the alleged defects of defendant's title to the lands in 
question, the efifect of such holding would simply be to require the 
défendant railway company to do over again what it did once before ; 
that is, again file in the local land office its sélection of the lands 
which were patented to it upon the sélections made in 1908. A con- 
struction which would deny to the amended statute any curative ef- 
fect as regards sélections made and approved prior to its enactment, 
when, at the same time, the right to acquire the lands thereafter by 

•For other casea see same toplc & § numeek in Dec. & Am. Dlgs. 1907 to date, & Kep'r InJexe» 
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the very means of such identical sélection is unmistakably conferred, 
thus imposing a burden which it does not seem reasonable to assume 
as having been intended by the lawmaking body, should obviously 
not be adopted, unless the words of the statute clearly demand it. 

[2] They do not demand it. The doubt as to the operative effect 
of the amended statute, which has been suggested, arises from the 
use of the vvord "entries," with référence to which it is surmised, 
rather than asserted, that the sélection of lieu lands to supply losses 
under the original grant does not constitute "entries," within the 
meaning of that term as used in the statute. It is said that "in the 
nomenclature of the public land laws a railway sélection is not an 
"entry." It is usually termed a "fîling," and public land législation 
intended to validate sélections or fîlings has usually designated them 
as such." But this is clearly not décisive ; nor does the mère fact, if 
it be a fact, that a practice of that kind has been generally foUowed 
in the matter of land législation furnish a proper or adéquate test, 
by means of which the meaning of words used in the statutes relat- 
ing to the public lands may in ail cases be ascertained and determined. 
The established rule undoubtedly is that it must be assumed that, 
where the meaning of particular words, terms, or phrases has been 
judicially defined by the court, or by the departments of the govern- 
ment, the sensé in which such word, term, or phrase was used in lég- 
islation was with the meaning which the courts and the departments 
had theretofore attached to the same. 

Thus, as to the meaning of the word "entry," thé Suprême Court 
of Kansas, in the case of Goddard v. Storch, 57 Kan. on page 717, 48 
Pac. on page 16, said: 

"The word is of generie signification, and includes ail methods of the ac- 
quisition of the équitable tltle of public lands, prior to the passing of the 
légal title by the government patent, except under laws in wliich words of 
spécial signification, such as 'pre-eiupted,' are used. Our attention has not 
been ealled to a single case in which sych a limited and spécial meaning as 
the plaintiff in error attaches to the word has been giveu. Ou the contrary, 
the otlicers of the United States I^and Department allow it a urach uiore ex- 
tended meaning than we hâve done. 'An entry is that act by which an in- 
dividual acquiros an inceptive right to a portion of the unappropriated soll 
of the country by flling his claim thereto with the proper land offlcer of the 
TJnited States.' Secretary Chaudler to Oommissioner Williamsou. Thomas v. 
Railroad Co., 2 Copps' Pub. Land Laws 1882, p. 869. 'You hold that the 
word "entry" means a purchase with inoney, or a location under or by vir- 
tue of some kind of warrant or scrip. It undoubtedly has the meaning you 
give it ; but I think, as used in said act, it should hâve a more gênerai mean- 
ing, and be construed so as to Include any and every law^ful appropriation 
of lands. Lands certifled to railroads in accordance with the terms of the 
grant are thus appropriated.' Acting Secretary Gorliam to Commissioner Wil- 
liamson, State of lowa v. Cedar Rapids & M. R. R. Co., 2 Copps' Pub. Land 
Laws 1882, p. 961." 

And in Denny v. Dodson (C. C.) 32 Fed. on page 910, Judge Field 
defined it as follows : 

"The term 'entry' covers a homestead and town-site entry as well as a 
private entry made by a settler after the close of the public sales. It is used 
to designate the initiatory proceeding for the acquisition of a portion of the 
lands of the United States which are open to private sale ;, or, as said in 
Chotard v. Pope, 12 Wheat. 588, 6 L. Ed. 737, 'it means that act by which 
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an indlvidual acquires an inceptive right to a portion of tlie unappropriateiJ 
soil of the country by flUng his elaim in tlie appropriate local laud otticc' " 

The steps required to be taken for the acquisition of lands under 
the provisions of the New Madrid Act, approved February 17, 1815, 
c. 45j 3 Stat. 211, which entitled_a person whose land had been injured 
by the earthquakes of December, 1811, "to locate the saine quantity 
on any of the public iands in the Missouri territory, but not ex- 
ceeding in any case 640 acres, on wliicli being done the title to the 
lands injured should revert to the United States," were in a gênerai 
way quite similar to those required in mailing sélections for losses 
sustained under railroad grants. "The recorder of the land titles for 
the territory of Missouri vvas made the judge to ascertain who was en- 
titled to the benelit of the act, and to what extent," and if the claim 
of right to malie such sélections was well founded "he was directed 
to issue a certificate to tlie claimant." Certificates having issued, 
"and a notice of location having been filed in the surveyor general's 
office, on application of the claimant the surveyor was directed to 
survey the land selcctcd, make return to the recorder of land titles," 
and "the patent issued on the plat and certificate of the surveyor, re- 
turned to the recorder's office, and which was by liim reported to the 
General Land Office." Bagnell v. Broderick, 13 Pet. 447, 10 L. Ed. 
235. In speaking of the nature and requirements of the act and the 
efïect of proceedings talven tliereunder, the court, in Lessieur v. 
Prive, 12 How. on page 74, 13 L. Ed. 893, said: 

"The act of Congress provides 'that in every case wlicre sucli location 
shall be made, accordint; to the provisions of this act, the title of the person 
or persons to the land injured, as aforesaid, sliall revei't to and hecoiiie ab- 
solutely vested in the United States.' A coucnri-ent vestiture of title must 
hâve occurred. Tlie injured land niust hâve vested in the United States at 
the saine tinie that title was taken by the new location. * * * uiy cntry 
was to be made by the principal surveyor, or under his direction. H tous 
to consist of a plat of survey, and a certificate describing the lands, witli 
the name of the claimant for whom the location by survey was made. This 
return the recorder had to examine, pass upon, and record; if the location 
and survey had been jjroperly made, then the United States assented to the 
exchange, and not until then." 

Now, if locations or sélections (thèse terms are used interchange- 
ably in Bagnell v. Broderick, supra), under the New Madrid Act, con- 
ditioned for their validity upon the approval of the recorder, were 
"entries," then, clearly, the sélections of lieu lands- made and filed by 
the défendant railway company, comprising the lands in controversy 
hère, were likevvise entries, and corne within the meaning of the word 
as used in the amended statute of March 3, 1911. Chotard v. Pope, 
12 Wheat. 588, 6 L. Ed. 737; Sturr v. Beck, 133 U. S. 541, 10 Sup. 
Ct. 350, 33 L. Ed. 761 ; McGuire v. Brown, 106 Cal. 660, 39 Pac. 
1060, 30 L. R. A. 384. 

Decree of dismissal may be entered. 
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GREENLEAF JOHNSON LUMBER CO. v. UNITED STATES. 
(District Court, E. D. Virginia. February 20, 1913.) 

1. Navigable Wateks (§ 39*)— Lands Undee Watek— Ownership and Con- 

TEOL. 

Uiider the law of Virginia, the ownersliip of lands in the bed of a 
navigable streani below low-water mark is vested In the conmionwealth, 
subject to the public easement or servitude in the fédéral government to 
control the use of the waters of the stream, in so far as it niay détermine 
to be necessary in furtherance of commerce and navigation. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 21, 53, 
82, 103, 117, 127, 239-244 ; Dec. Dig. § 39.*] 

2. Navigable Waters (§ 43*) — ^Ripaeian Kights — Law of Virginia. 

Uuder the settled law of Virginia, a riparian owner of land on a 
navigable streani bas a fee-simple interest to low-water mark, and also 
the right to erect wharves or piers or bulkheads in the stream opposite 
his land, provided navigation be not obstructed nor the private rights of 
any person otherwise injured thereby; and his right is not a mère 
license, but constitutes property in the owner. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 104, 
256-265; Dec. Dig. § 43.*] 

3. Navigable Waieks (§ 7*) — Impbovement of Navigation — Authobity of 

Seceetary of Wab. 

An act appropriating money for a spécifie improvement of a navigable 
stream is an assertion by Congress of the right of the fédéral govern- 
ment to make the improvement as an aid to commerce and navigation, 
and is sufflcient authority to the Secretary of War, who is by statute 
vested with large gênerai powers with respect to rivers and harbors, to 
proceed with the work. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 18 ; 
Dec. Dig. § 7.*] 

4. Eminent Domain (§ 84*) — Improvement by United States — Destruction 

OF Pbivate Piers — Rigiits of Riparian Owker. 

Where the effect of the widening of the navigable channel of a river by 
the United States In aid of commerce and navigation is to change the Une 
of navlgability as previously established by state authority, and to par- 
tially destroy piers built to such Une by a riparian owner under lawful 
authority, which were themselves constructed as an aid to commerce 
and under the law of the state constitute property, the resuit is a tak- 
ing of such property withln the raeaning of the flfth constitutional ainend- 
ment, and the owner is entitled to compensation therefor. 

[Ed. Note.' — ^For other cases, see Eminent Domain, Cent. Dig. §§ 227- 
230; Dec. Dig. § 84.*] 

In Equity. Suit by the Greenleaf Johnson Lumber Company against 
the United States. On apphcation by défendant for a mandatory in- 
junction. Denied. 

The complainant, Greenleaf Johnson Lumber Company, is the owner in fee 
of certain property bordering on the Southern branch of the Elizabeth river, 
opposite the government navy yard at Norfolk, Va. It is engaged in the 
manufacture and sale of lumber, and in the conduct of its business erected 
many years ago, in front of its highland, extending ont into the river, a 
wharf and flll ; the former being used for the shipment of the product of 
its mills, and the latter being used for the purpose of floating and holding 
rough logs prior to their manufacture. AU of thèse improvements were 
made pursuant to authority obtained from the board of harbor commission- 

*FoT other cases see same topic & i numbeb in Dec. & Âm. Dlgs. 1907 to date, & Rep'r Indexes 
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ers of the port of Norfolk and Portsmouth, and the same, as orlglnally con- 
structed, extended eut from the shore Into the river to an imaginerV Une 
known In this harbor as the "Port Warden's Une," In effect the chanael 
Une, or Une of navigabllity. At the time thèse improvements were made, 
and for many years subséquent thereto, the government had establlshed no 
harbor Une or Une of navigabllity in this branch of the river, but in 1890, 
pursuant to an act of Congress, the Secretary of War establlshed such a 
Une, and as establlshed It was coïncident in ail respects with the previmisly 
establlshed state Une, and the property in dispute hère was entirely withiu, 
or inland of, the same, and the Une so continued In force and opération un- 
til Pebruary, 1911, when, after due hearing, the Secretary of War chauged 
its location, so that, as changea and re-establlshed, it ran along the front of 
complalnant's property some 200 and odd feet inland of the original Une, 
the effect of which was to leave outside of such re-establlshed Une approxi- 
tuately an equal number of feet of complalnant's wharf and fill. 

Shorily after this, the Secretary of War gave notice to complalnant to re- 
raove withln 90 days its structures extending out beyond the re-establlshed 
line, upon penalty of havlng them removed by the government, his action in 
this regard belug, it Is claimed, in accordance with Act Cong. March 4, 
1911, c. 239, 36 Stat. 1265-1275, making appropriation for the wldenlng of 
the channel of the Southern branch of the Ellzabeth river opposite the prop- 
erty of the complalnant. Complalnant thereupon obtalned froui tlils court 
an injunctlon order restralning the Secretary of War, hls agents and serv- 
ants, from interfering with the possession of the complalnant of the prop- 
erty whleh the government was seeking to destroy. The Secretary of War 
duly appeared through the district attorney, flled a demurrer to the bill of 
complaint, and by agreement of parties at the hearing it was stipula ted that 
the demurrer should be consldered as a pétition under section 12 of the act 
of March 3, 1899 (chapter 425, 30 Stat. 1151 [U. S. Comp. St. 1901, p. 3.342]), 
and should be treated by the court as an application on the part of the gov- 
ernment pursuant to the terms of said section for a mandatory injunctlon to 
compel the removal of the obstruction complalned of, in accordance with 
the notice of the Secretary of War hereinabove referred to. 

Briefly speaking, therefore, the question whlch the court is now called 
upon to détermine Is the right and title of a riparlan proprletor in a naviga- 
ble waterway, as against the government, to improvements placed pursuant 
to lawful authorlty In the waterway In front of his hlgh land, between 
!ow-water mark and the Une of navigabllity, and the effect upon such right or 
title, if any, of a subséquent change in the Une of navigabllity, the resuit of 
which is to leave a part of such improvements outside of the re-establlshed 
Une. 

Starke, Venable & Starke and Jeffries, Wolcott, Wolcott & Lank- 
ford, ail of Norfolk, Va., for complainant. 
D. Lawrence Groner, Ù. S. Atty., of Norfolk, Va. 

WADDILL, District Judge (after stating the facts as above). Sev- 
eral incidental questions arise upon the pleadings, which will be con- 
sldered before passing to the merits, namely, the rights of riparlan 
owners under the laws of Virginia in lands bordering on streams and 
under the waters thereof to the Une of navigability, the ownership 
of the submerged lands, the rights of the fédéral government respect- 
ing the waters in question, and the status 6î the riparlan owner as 
respects land below low-water mark. 

[1,2] The foUowing may be conceded as the settled law in Vir- 
ginia regarding thèse matters, recognized and acquiesced in by the 
parties to this proceeding, save the fourth proposition, as to which 
they are not agreed: 

First. That riparian owners hâve a fee-simple interest to low-water 
mark in lands bordering on navigable streams. 
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Secondly. That the ownership of the lands in the bed of a navigable 
stream below low-waftr mark is vested in the commonwealth, sub- 
ject to the public easement or servitude in the fédéral government in 
furtherance of the ends of commerce and navigation. 

Thirdly. That the use of the vvaters in question is subject to the 
paramount power and authority of the fédéral government thereto, 
in so far as it may détermine to be necessary to further the ends of 
commerce and navigation. 

Fourthly. Riparian owners hâve the right to erect wharves, or 
piers, or bulkheads, in water courses opposite their lands, provided 
navigation be not obstructed, nor the private rights of any person 
otherwise injured thereby, and that this right in Virginia, within the 
limitations mentioned, is not a mère license, but constitutes property 
in the owner. 

[3] A preliminary question is presented as to the power and au- 
thority of the Secretary of War to make the contemplated improve- 
ment, as well as of the lack of spécifie authority on his part to act, 
because of the failure of Congress to provide for the work by appro- 
priate législation. The act of Congress of March 3, 1899 (chapter 
425, 30 Stat. L. 1151), confers large powers upon the Secretary of 
War respecting the rivers and harbors of the country, and the régu- 
lation of the navigation of the same, but whether in terms to do the 
spécifie work complained of need not be decided, since by the act of 
March 4, 1911 (chapter 239, 36 Stat. 1265-1275), provision is directly 
made for the improvement in question, namely, "for the purchase of 
land and widening of channel," and under this authority the execu- 
tive branch of the government has the right to designate the hand 
that it will use to carry out and perform the directions of Congress. 
The act making the appropriation is a sufficient déclaration of the 
will of Congress that the improvement is desired for the legitimate 
purposes of commerce and navigation, and hence there can be no 
légal objection made, either to the making of the contemplated im- 
provement, or the instrumentality chosen to carry out the same, pro- 
vided the rights of the riparian owner, if any, be properly safe- 
guarded and protected. Hère the act sufficiently fixes the location of 
the improvement, and the pleadings in this case admit that the com- 
plainant's lands are within the bounds of the same. South Carolina 
V. Georgia, 93 U. S. 4, 12, 23 L. Ed. 782 ; Gibson v. United States, 
166 U. S. 269, 276, 17 Sup. Ct. 578, 41 L. Ed. 996; Scranton v. 
Wheeler, 179 U. S. 141, 157, 21 Sup. Ct. 48, 54 (45 L. Ed. 126). In 
the latter case. Justice Harlan, speaking for the court, and quoting 
f rom Chief Justice Fuller in the Gibson Case, said : 

"The législative authority for thèse works cousisted simply in an appropri- 
ation for their construction, but this was an assertion of the right belong- 
ing to the government, to which riparian property was sub.iect, and not of 
a riglit to appropriate private property, not burdened with such servitude, to 
public purposes." 

This brings us to the crucial question to be determined, namely, 
the status of a riparian owner, who has built a pier, or wharf, or 
bulkhead, in front of his land, by and with the assent of the consti- 
tuted authorities, and within the established harbor lines, upon the 
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fédéral government's concluding, in the interest of commerce and nav- 
igation, to widen the channel, necessitating the cutting off from his 
wharf or pier some 200 feet; that is to say, can the same be re- 
moved, destroyed, or taken by the government, without just compensa- 
tion theref or, as required by the fif th amendment of the Constitution ? 
The right of the government, in furtherance of the ends of commerce 
and navigation, to change harbor Hnes, to take the pier in question, or 
eut ofï and shorten the same, is conceded. In Gilman v. Philadelphia, 
3 Wall. 724, 18 L. Ed. 96, the court said : 

"Commerce Includes navigation. The power to regulate commerce com- 
jirehends the control for that purpose, and to tlie extent necessary, of ail the 
navigable waters of the United States which are accessible from a state other 
than those in which they lie. For this purpose, tliey are the publie property 
of the nation, and subject to ail the requislte legisliition by Congress. This 
necessarily includes the power to keep them opeu and free from any ob- 
struction to their navigation interposed by the states or otherwise; to re- 
move such obstructions when they exist ; and to provide, by such sanctions as 
they may deem proper, against the occurrence of the evll and for the punlsh- 
ment of the offenders. For thèse purposes, Congress possesses ail the powers 
which existed in the states before the adoption of the national Constitution, 
and which hâve always existed in the Parliament of England." Gibbons v. 
Ogden, 9 Wheat. 1, 196, 197, 6 L. Ed. 23; Gilman v. Philadelphia, 3 Wall. 
713, 724, 18 L. Ed. 96 ; South Carolina v. Georgia, 93 U. S. 4, 10, 23 L. Ed. 
782 ; McOready v. Virginia, 94 U. S. 391, 24 L. Ed. 248 ; Scrauton v. Wheeler 
(a décision of Mr. Justice Lurton in the Circuit Court of Appeals for the 
Sixth Circuit) 57 Fed. 803, 812, 815, 6 C. C. A. 585. 

Whether, however, the government can exercise the authority thus 
claimed by and conceded to it, without making just compensation to 
those injuriously affected thereby, for damages sustained, under the 
facts and circumstances of this case, is vigorously contested and con- 
troverted by the riparian owner, the complainant hère. 

The government, on the one hand, claims that the contemplated 
work is with the view of widening a navigable stream, in the interest 
of commerce, in the performance of which it is not liable for damages 
arising to riparian owners, such damage being consequential and inci- 
dental to the necessary exercise of the power and authority vested 
in it, and which is damnum absque injuria certainly so far as the gov- 
ernment is concerned, and that it is contrary to the spirit of the Con- 
stitution and laws of the United States, that the government should 
be hindered, or burdened, in making such public improvements by 
claims of riparian owners, whose property may be injuriously afïected 
by what is being donc. 

The complainant, on the other hand, contends directly to the con- 
trary, and insists, first, that the state holds the bed of a navigable 
stream merely as trustée for the use of the complainant and others ; 
second, that its rights in the lands thus held as trustée by the state 
are not a mère license or privilège, as held in some of the states, but, 
under the laws of Virginia, constitutes property, and that in the exer- 
cise of those rights tangible property, constructed under authority 
and régulation of the trustée, is private property in the fullest sensé, 
as stable and as fully protected as any other estate, and, like ail oth- 
er property of the individual, can only be taken for public use upon 
payment of just compensation therefor; third, that once recognized 



GEEENLEAF JOHNSON LUMBER CO. V. UNITED STATES 493 

and held as property, there is no exception made in the Constitution 
against its protection ; f ourth, that any physical invasion, whereby 
the owner is deprived of the possession or use of any portion of it, 
is a "taking" within the meaning of the Constitution; and, fifth, that 
in the exercise of its power and control over the waters in question, 
in the interest of commerce, the government of the United States 
possesses no higher or other power than the state held, or that the 
latter acquired from the crown, each sovereign being successively 
trustée for ail the people, and that the structures in question proposed 
to be removed by the government, namely, wharves, piers, bulkheads, 
etc., built out into the stream, with the assent of the trustée, are rec- 
ognized everywhere as being not merely for the benefit of the owner, 
but as in aid of navigation, and forming an essential part thereof, 
without vi'hich commerce could not be carried on. 

In the view taken by the court, a correct détermination of the issues 
thus presented by the pleadings will largely dépend upon the character 
of the estate or interest held by the riparian owner under the laws 
of Virginia in the property involved in the pleadings, built out into 
navigable waters, pursuant to lawful authority, and the extent to 
which the government, in the interest of commerce and navigation, 
purposes to disturb the same ; that is, whether what is proposed to be 
donc amounts to a taking of property, or merely incidentally aflfects 
it injuriously. The statute of Virginia (section 944a [31]) is as fol- 
lows: 

"(31) Any person owning land upon a water course may erect a wharf on 
the same, or pler or bulkhead, In such water course opposite his land: Pro- 
vided, navigation be not obstructed, nor the prlvate rlghts of any person be 
otherwise injured thereby. * * * " 

This act, and what may be termed the status of riparian owners, re- 
specting waters on which their high lands border, has been the subject 
of fréquent décisions by the Suprême Court of Appeals of Virginia, 
and the law may be said to be settled that such owners are not merely 
licensees in respect to their rights in the lands and waters in question, 
but that their interests constitute a property right of which they can- 
not be lawfuUy deprived without the payment of just compensation, 
if taken. 

In Norfolk City v. Cooke, 68 Va. 430, 435, the leading case in Vir- 
ginia on the subject, the Suprême Court of Appeals, especially citing 
the opinion of Mr. Justice Miller in Yates v. Milwaukee, 10 Wall. 
497, 19 L. Ed. 984, and relying on that décision and the cases there 
ref erred to, says, after quoting the Virginia statute above mentioned : 

"Thls right of the riparian owner is not a mère license or privilège, but is 
property, property in the soil, up to the Une of navlgability, thoiigh covered 
by water ; for a wharf, pler or bulkhead, can only be built ou the soil. It Is 
not a mère easement to pass over, or a privilège to use the surface, but 
property In the soil under the water, on which to fasten and build such 
structure: and for this purpose, and subject to the restriction that navigable 
waters shall not be ol)structed, is as much property as the land above the 
margin of a navigable stream." 

To the same efïect are the décisions of Virginia to the présent time, 
the most récent case having been decided within the last two years 
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(110 Va. 874, 67 S. E. 534). Groner v. Poster, 94 Va. 650, 27 S. E. 
493; Taylor v. Commonwealth, 102 Va. 759, 771, 47 S. E. 875, 102 
Am. St. Rep. 865; Grinels v. Daniel, 110 Va. 874, 67 S. E. 534. In 
ail of the Virginia décisions, the case of Yates v. Milwaukee, 10 Wall. 
497j 19 L. Ed. 984, is referred to and relied on, and in the last two 
the court quotes therefrom approvingly the portion hereinafter set out. 

The suggestion is made by counsel for the government that a re- 
mark made by the court in the case of Taylor v. Commonwealth, su- 
pra, that the doctrine enunciated in the Cooke Case, supra, was a 
broad statement of the law, which it was not called on to either crit- 
icise or approve, had the effect of modifying that décision; but such 
manifestly is not the case, as is clear from the court's language, and, 
besides, of the Virginia cases named, the Taylor Case was the only one 
that did not involve the question especially presented hère, it pertain- 
ing more particularly to the right of a riparian owner as against the 
State to certain hidden property rights under water, namely, the right 
to bore an artesian well out in the stream in a portion of the soil as to 
which complainant had theretof ore made no assertion of riparian rights. 
Moreover, in the much more récent décision of Grinels v. Daniel, 110 
Va. 874, 67 S. E. 534, supra, more particularly in point hère, the 
Cooke Case was especially rehed on, and no suggestion intimated as 
to any qualification thereof. 

In the judgment of the court, the cases, in effect, agrée that where 
the interest involved is property, and the same is lawfully in the 
stream, and what is proposed is to take it, as distinguished from 
merely injuriously affecting it, it can only be donc upon making just 
compensation therefor. The contrarlety of views that apparently pre- 
vail grows out of the existence or nonexistence of some one of the 
conditions indicated, and arise generally in cases injuriously affect- 
ing the high lands, or resulting in incidental in jury or damage to the 
same, or to the riparian owner's rights appertaining thereto. 

The case of Yates v. Milwaukee, 10 Wall. 497, 504, 505, 19 L. 
Ed. 984, supra, is more like the présent in its essential features than 
any fédéral case to which the court bas been referred. There the 
owner of land fronting on the river in the city of Milwaukee, in the 
State of Wisconsin, had, pursuant to lawful authority, built over land 
covered by water of no use for the purposes of navigation a wharf 
extending to the navigable channel of the river. The city council, 
under a state statute, enacted before the wharf was built, was au- 
thorized thereby to establish dock and wharf lines on the banks of 
the river, and to restrain and prevent encroachments upon and ob- 
structions in the river, and to cause the river to be dredged, in pur- 
suance of which the city, without évidence that the wharf was an 
obstruction to navigation, or in any sensé a nuisance, passed an ordi- 
nance declaring the same to be such, and ordered it to be abated. 
Whereupon Yates instituted proceedings to prevent the entorcement 
of the ordinance, or the removal of the wharf. The court held that 
a mère déclaration of the city council that the wharf already built and 
owned by the plaintiff was a nuisance, did not make it such, or subject 
to removal by the city authorities; the court saying: 
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"But, whether the title of the owner of such a lot extends beyond the dry 
land or not, he is certalnly entitled to tbe rlghts of a rlparian proprietor 
whose land is bounded by a navigable stream ; and among those rights are 
access to the navigable part of the river from the front of hls lot, the right 
to niake a landing, wharf, or pier for bis oven use, or for the use of the pub- 
lie, subjeet to such gênerai rules and régulations as tbe Législature may see 
proper to impose for the protection of the rights of the public, whatever those 
may be. ïhis proposition bas been decided by this court in the cases of 
Dutton V. Strong, 1 Black, 25 [17 L. Ed. 29], and Railroad Co. v.'Scburmeier. 
7 Wall. 272 [19 L. Ed. 74]. * • * This rlparian right is property, and 
is valuable, and, though it must be enjoyed in due subjection to the rights 
of the public, it cannot be arbitrarily or capriciously destroyed or impaired. 
It is a right of wbich, when once vested, the owner can only be deprived in 
accordauce v^tii establlsbed law, and, if necesisary, that it be taken for the 
publie good, upon due compensation." 

In Shively v. Bowlby, 152 U. S. 1, 40, 14 Sup. Ct. 548, 38 L. Ed. 
331, the Suprême Court of the United States indicated that much 
that was decided in the Yates Case was obiter, still it was the unani- 
mous opinion of the court, rendered in a case strikingly lilce the one 
under considération hère, while the Shively Case was one of inci- 
dental or consequential damages, and not a taking of property. 

The Yates Case was the subject of further review by the Suprême 
Court in the case of Scranton v. Wheeler, 179 U. S. 141, 158, 21 Sup. 
Ct. 48, 45 L. Ed. 126, which is strongly relied upon by the government, 
a much later case than that of Shively v. Bowlby, supra, and in which 
it is quite apparent to the court that upon a state of f acts such as we 
hâve hère it would hâve received the sanction and full approval of 
the court. Mr. Justice Harlan, speaking for the court, at page 158 of 
179 U. S., at page 55 of 21 Sup. Ct. (45 L. Ed. 126), said: 

"The décision in Yates v. Milwaukee cannot be regarded as an adjudica- 
tion upon the particular point involved in the présent case. That, as we 
hâve seen, was a case in which the rlparian owner bad in couformity with 
law erected a wharf in front of bis upland in order to bave access to naviga- 
ble water. Tbe city of Milwaukee attempted arbitrarily and capriciously to 
destroy or remove the wharf that bad lawfuUy corne into existence and was 
not shown, in any appropriate mode, to bave been an obstruction to naviga- 
tion. It was a case in wbich a municipal corporation intended the actual 
destruction of tangible property belonging to a rlparian owner and lawfully 
used by him in reaehing navigable water, and not, llke this, a case of the 
exercise in a proper manner of an admitted governmental power resulting in- 
directly or incidentally in the loss of tbe citizen's right of access to naviga- 
tion — a right never exercised by him in the construction of a wharf before 
the improvement in question was made by the government." 

Assuming that what the government proposed doing- constitutes a 
taking of the complainant's property, the court can but believe that 
the foregoing décisions, and those of like import, control, and that the 
property can only be secured upon payment of just compensation 
therefor. 

The Monongahela Navigation Co. Case strongly sustains the view 
that if tangible property of the complainant placed in the navigable 
waters of a stream on which its property borders, pursuant to law- 
ful authority, is to be taken for public purposes, it can only be done 
upon making just compensation. That case involved the taking of a 
dam and lock in the Monongahela river, placed there in the interest 
of commerce and navigation, and the Suprême Court held that inas- 
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much as the goveniment's improvement involved the destruction of 
the lock and dam lawfully placed therein, with the conséquent loss 
of business, including its franchises, it could only be done by paying 
proper compensation therefor. Monongahela Navigation Co. v. 
United States, 148 U. S. 312, 13 Sup. Ct. 622, 17 L. Ed. 463. 

Two cases hâve been cited by counsel for the complainant — Weems 
Steamboat Co. v. People's Steamboat Co., 214 U. S. 354, 29 Sup. Ct. 
661, 53 L. Ed. 1024, 16 Ann. Cas. 1222, and Scranton v. Wheeler, 57 
Fed. 803, 6 C. C. A. 585, supra. Thèse two décisions are of more 
than passing interest, in that the first named is a very récent décision 
of the Suprême Court of the United States, on the right of riparian 
owners in wharf property in Virginia, and the other an opinion of 
Mr. Justice Lurton, speaking for the Circuit Court of Appeals for the 
Sixth Circuit, considering the différence between cases in which the 
obstruction had been lawfully placed in the stream and thosein which 
it had not. "The rights of a riparian owner upon a navigable stream 
in this country are governed by the law of the state in which the 
stream is situated. Thèse rights are subject to the paramount public 
right of navigation. The riparian proprietors bave the right, among 
other things, to build wharves out so as to reach the navigable waters 
of the stream. * * * " Weems Steamboat Co. v. People's Steam- 
boat Co., 214 U. S. 354, 355, 29 Sup. Ct. 663, 53 U. Ed. 1024, 16 
Ann. Cas. 1222. "A distinction exists between those cases where, un- 
der authority of the state, a structure lias been placed in a navigable 
stream, such as a bridge, or lock and dam, as an improvement to the 
navigation of a stream wholly within its borders, and which is sought 
to be renioved under the authority of subséquent congressional légis- 
lation. In such case, the improvement, being by authority of law, 
can only be taken for public uses upon just compensation. This is 
the doctrine of the case of Monongahela Navigation Co. v. United 
States, 148 U. S. 312 [13 Sup. Ct. 622, 37 L. Ed. 463]. In that case 
it was held that, not only the actual property of the owner in the 
structure, but his franchise also, must be paid for. The plaintiff in 
the case before us has made no improvements for either public or pri- 
vate uses. No propertv of his has been invaded, none has been taken," 
Scranton v. Wheeler, 57 Fed. 803, 814, 6 C. C. A. 585 (meaning that 
no pier had been built where the government had erected its pier). 

The case of United States v. Lynah, 188 U. S. 445, 458, 474, 479, 
23 Sup. Ct. 349. 47 L. Ed. 539, while in some of its features similar, 
is not entirely like the one in hand. In many respects it is especially 
applicable, and strongly supports the complainant's view as to when 
and when not, and in what manner the government can take a citi- 
zen 's propert)'. The government cites manv authorities in support of 
its views, among them Gibbons v. Ogden, 9 Wheat. 1, 196, 6 L. Ed. 
23; Martin v. Waddell, 16 Pet. 410, 413, 10 L. Ed. 997; McCreadv 
V. Virginia, 94 U. S. 391, 24 L. Ed. 248; Willamette Iron Bridge CJ. 
V. Hatch, 125 U. S. 1, 8 Sup. Ct. 811, 31 L. Ed. 629; Ihinois Central 
V. Ihinois, 146 U. S. 387, 13 Sup. Ct. 110, 36 L. Ed. 1018; Shivelv v. 
Bowlby, 152 U. S. 1, 14 Sup. Ct. 548, 38 L. Ed. 331 ; Gibson v. 
United States, 166 U. S. 269, 17 Sup. Ct. 578, 41 L. Ed. 996; Scran- 
ton v. Wheeler, 179 U. S. 141, 21 Sup. Ct. 48, 45 L. Ed. 126; Chicago 
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V. Illinois, 200 U. S. 561, 26 Sup. Ct. 341, 50 L. Ed. 596, 4 Aiin. Cas. 
1175; Union Bridge Ce. v. United States, 204 U. S. 364, 27 Sup. Ct. 
367, 51 L. Ed. 523; Hannibal Bridge Co. v. United States, 221 U. S. 
194, 31 Sup. Ct. 603, 55 L. Ed. 699; Philadelphia Co. v. Stimson, 223 
U. S. 605, 32 Sup. Ct. 340, 56 L. Ed. 570; Stockton, Attorney Gen- 
eral, V. Baltimore (C. C.) 32 Fed. 9; Tavlor v. Commonvvealth, 102 
Va. 759, 47 S. E. 875, 102 Am. St. Rep. 865 ; Cohn v. Boom Co., 47 
Wis. 325, 2 N. W. 546; Black River Improvement Co. v. La Crosse 
Transp. Co., 54 Wis. 659, 11 N. W. 443, 41 Am. Rep. 66; Keator 
Lumber Co. v. St. Croix Corporation, 72 Wis. 82, 38 N. W. 529, 7 
Am. St. Rep. 837; Sage v. New York, 154 N. Y. 61, 47 N. E. 1096, 
38 h. R. A. 606, 61 Am. St. Rep. 592, and also an opinion of former 
Attorney General Griggs, 22 Op. Atty. Gen. 501. Undoubtedly the 
government has heretofore taken the same view now contended for, 
and it may be said that the Attorney General's opinion referred to 
contains a very able and exhaustive exposition of that position; but 
whether the same has been accepted or can be maintained is a very 
différent proposition. In the view of the court, it will not be neces- 
sary to review the cases furnished by the government, further than 
to say that many of them are bridge cases, which involve différent 
questions from the one under considération. Others dépend on an 
entirely différent state of facts from this, and others still upon inde- 
pendent considérations from those properly applicable and control- 
ling in this case. Spécial référence will only be made to three of the 
cases most strongly relied on bv the government, namely, Gibson v. 
United States, 166 U. S. 269, 17 Sup. Ct. 578, 41 L. Ed. 996, supra, 
Scranton v. Wheeler, 179 U. S. 141, 21 Sup. Ct. 48, 4_5 L. Ed. 126, 
supra, and Philadelphia Co. v. Stimson, 223 U. S. 605, 32 Sup. Ct. 
340, 56 L. Ed. 570. The fîrst two of thèse cases hâve to do directly 
with the rights and powers of the government in making river and 
harbor improvements in aid of commerce to take property in which 
riparian owners are interested ; but a careful examination of both 
of the cases will show that they neither control, nor as a matter of 
fact materially affect, the crucial point involved in this case. 

In the Gibson Case the government in improving the Ohio river, at 
a point off Neville Island, some nine miles west of the city of Pitts- 
burgh, constructed a dike of considérable length in front of the plain- 
tiff's, the riparian owner's, property, in order to concentrate the wa- 
ter flow in the main channel of the river, which resulted in injury to 
plaintiff's land, a market garden, and landing for the shipment of her 
prochicts. Chief Justice Fuller, speaking for the court, said (166 U. 
S. at page 276, 17 Sup. Ct. at page 580, 41 L. Ed. 996) : 

"In short, the damage resulting from the prosecution of this Improvement of 
a navigable streani, for the public good. was not the resuit of a taking of ap- 
pellaut's property, and was merely incidental to the exercise of a servitude to^ 
which the property had always been subjected." 

In the Scranton Case the government erected a pier in St. Mary's 

river, Mich., out into the river, across the front of the plaintiff's 

lands. The right of recovery arising from the damage to the riparian 

owner's property was denied; Mr. Justice Harlan, speaking for the 

204 F.— 32 
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court, saying at page 158 of 179 U. S., at page 55 of 21 Sup. Ct., 45 
L. Ed. 126, that it was "a case of the exercise in a proper manner of 
an admitted governmental power, resulting indirectly or incidentally 
in the loss of a citizen's right of access to navigation — a right never 
exercised by him in tlie construction of the wharf before the improve- 
ment in question was made by the government." 

The case of Philadelphia Co. v. Stimson will be found to contain a 
full and very récent discussion of the gênerai subject, but nothing 
especially inimicable to the views herein enunciated; as a matter of 
fact pages 624 to 636 of 223 U. S., pages 346 to 351 of 32 Sup. Ct. 
(56 L. Ed. 570), in niany respects strongly support the same. The 
case more particularly involved the rights of riparian owners result- 
ing from a change in their shore lines caused by the flow of water, 
whether sudden or graduai, and the right of the government to change 
the harbor lines in conséquence thereof, among other causes, but it 
only incidentally applies hère, as viewed by the court. 

In this circuit the cases bearing particularly on the subject are en- 
tirely in consonance with the view hère expressed. In the Hawkins 
Point Light-House Case (C. C.) 39 Fed. 77 , 87, a controversy betvi'een 
the government and the riparian owner over the right to construct a 
lighthouse, Judge Morris, of the District Court of Maryland, in de- 
ciding in favor of the government, noted that in advance of the build- 
ing of the lighthouse nothing had been done by the riparian owner to 
assert his rights as such to the land taken by the government. In the 
case of Richardson v. United States (C. C.) 100 Fed. 714, a décision 
of Judge Simonton in the United States Circuit Court for the Eastern 
District of Virginia, it was decided that the improvement made by the 
government out of which the litigation grew resulted in incidental 
damage and in jury to the petitioner's property, and hence that no 
recovery could be had. It is not believed that in any of the cases 
involving damages arising from the taking of property of the riparian 
owner compensation bas been refused except where they were either 
of merely incidental character, or where there had been no assertion 
of such right, or that the exercise of the same had been attempted 
without previous and proper authority, to extend piers or wharves out 
into and occupy navigable waters. 

Is it proposed to take complainant's property hère ? On the correct 
answer to this inquiry largely dépends the question at issue. If what 
they hâve is property, and the same is to be taken, then, confessedly, 
it can only be done, upon making due payment therefor to the owner 
(Const. art. 5) ; "nor shall private property be taken for public use, 
without just compensation." The counsel for the government, in the 
very able and learned argument made on its behalf, was driven to the 
alternative of maintaining that what was proposed was the destruction 
of and not the taking of the pier in question. This will not, in the 
court's judgment, answer, certainly in a case involving the right and 
title of a riparian owner to tangible property built out into the nav- 
igable waters, on which his lands border, by lawful authority. To ail 
intents and purposes the destruction and taking are the same ; one is 
tantamount to the other. In either event the complainants lose what 
they hâve, and the government gets what it desires. Whatever may 
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be the power of the government to destroy the property of a stranger, 
or a trespasser, or even a licensee, in furtherance of the ends of com- 
merce, no such right and authority exists in dealing with the rights of 
those lawfuUy using and occupying the waters, such as a riparian own- 
er. The language of Mr. Justice Brewer in United States v. Lynah, 
188 U. S. 464, 23 Sup. Ct. 355, 47 I^. Ed. 539, after referring to Great 
Falls Mfg. Co. V. Attorney General, 124 U. S. 581, 8 Sup. Ct. 631, 31 
L. Ed. 527, and several other cases, in which the government had ar- 
bitrarily taken private property before condemning or otherwise law- 
fuUy acquiring the same, seems appropriate hère : "'The rule deducible 
from thèse cases is that, when the government appropriâtes property 
which it does not claim as its own, it does so under an implied contract 
that it will pay the value of the property it so appropriâtes. It is 
earnestly contended in argument that the government had a right to 
appropriate this property. This may be conceded, but there is a vast 
différence between a proprietary and a governmental right. When the 
government owns property, or claims to own it, it deals with it as own- 
er and by virtue of its ownership, and, if an ofificer of the government 
takes possession of property under the claim that it belongs to the gov- 
ernment (when in fact it does not), that may well be considered a tor- 
tious act on his part, for there can be no implication of an intent on 
the part of the government to pay for that which it claims to own. 
Very différent from this proprietary right of the government in respect 
to property which it owns is its governmental right to appropriate the 
property of individuals. Ail private property is held subject to the 
necessities of government. The right of eminent domain underlies ail 
such rights of property. The government may take personal or real 
property whenever its necessities or the exigencies of the occasion 
demand. So the contention that the government had a paramount right 
to appropriate this property may be conceded, but the Constitution in 
the fifth amendment guarantees that, when this governmental right of 
appropriation — this asserted paramount right — is exercised, it shall 
be attended by compensation." So far as the owner is concerned, the 
effect is precisely the same, whether property be appropriated for the 
government's uses or by force and violence destroyed, in order that 
it may encompass its ends and accomplish its purposes. As to just 
what constitutes a taking, the same learned justice quotes from the 
opinion of Mr. Justice Miller in Pumpelly v. Green Bay Co., 13 Wall. 
166, 20 L. Ed. 557, as follows : 

"The argument of the défendant is that there is no taking of the land 
withln the meaning of the constitutional provision, and that the damage is 
a consequential resuit of such use of a navigable stream as the government had 
a right to for the improvement of its navigation. It would be a very curious 
and unsatisfactory resuit if in construing a provision of constitutional law, 
always understood to hâve been adopted for protection and security to the 
rights of the individual as agalnst the government, and which has received 
the commendation of jurists, statesmen, and commentatora as placing the 
just principles of the common law on that subject beyond the power of ordi- 
nary législation to change or control them, it shall be held that, If the govern- 
ment refrains from the absolute conversion of real property to the uses of 
the public, It can déstroy Its value entlrely, can inflict Irréparable and 
permanent injury to any extent, can, in efCect, subject it to total destruction 
without making any compensation, hecause, in the narrowest sensé of that 
Word, it is not taken for the public use. Such a construction would pervert 
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the constitutioual provision into a restriction upon tlie rlglits of the citizen, 
as tliose riglits stood at tlie couimon law, instead of tlie go^'erument, aud make 
It an autliority for invasion of private riglit under tlie pretext of tlie imblic 
good, wliicli had no warrant in tlie laws or practices of our ancestors." 

What the pleadings admit is to be donc in the case, as viewed by the 
court, clearly constitutes the taking of complaiiiant's property, for 
which they are entitled to be remunerated. Référence may be had to 
the following autliorities as supporting generally the views herein ex- 
pressed: Shively v. Bowlby, 152 U. S. 40, 14 Siip. Ct. 548, 38 L. Ed. 
331; Stockton v. Baltimore, etc., R. Co. (C. C.) 32 Fed. 19; Sul- 
livan Timber Co. v. City of Mobile (C. C.) 110 Fed. 190, 194; Com- 
monwealth v. Alger, 7 Cush. (Mass.) 83 ; Horner v. Pleasants, 66 Md. 
475, 7 Atl. 692 ; Lewis v. City of Portland, 25 Or. 133, 35 Pac. 256, 
22 h. R. A. 736, 42 Am. St. Rep. 772 ; 1 Farnham on Waters and Wa- 
ter Rights, 50, 136, 510, 511, 551, 552, 569; 1 Fewis on Eminent Do- 
main, §§ 76 (b), 78, 83. 

In reaching the conckision hère, sight has not been lost of the fact 
of the importance of the case to the government, not only because of 
the amount involved in this and similar cases, but because of possible 
delays and inconveniences that may resuit therefrom in making con- 
templated improvements. But nevertheless the court can but believe 
that when, in the interest of commerce and furtherance of its ends, 
property of the character involved in this case itself being an instru- 
ment of commerce, lawfully placed by a riparian owner in navigable 
waters has to be taken, that loss arising thereby should not fall upon 
an innocent riparian owner exclusively, but upon the government, and 
thus be borne by the public generally. 

It follows from what has been said that the mandatory injunction 
asked for by the government to remove the pier and its appurtenances 
should be denied, and it will be so ordered. 



INVESTMEXT REGISTRY. Limited, v. CHICAGO & M. ELKCTRIG 

RY. CO. et al. 

(District Court, B. D. Wiscousin. April 19, 1913.) 

1. Receivbrs (§ 150*) — Claims — Allowance — Payment. 

A judgnieiit liaving been recovered for Personal injuries against an 
electric railroad and tlie recelver of anotlier railroad as joint tort- 
feasors, and liaving been asslgned by the judgnient créditer to petitioner 
at tbe instance of his fatlier, évidence held to warrant a fiuding that sucli 
assignment had not been made in good faith, but wlth the Intention of 
conipelling payment by the recelver to the benefit of the other railroad 
Company, and that petitioner was tlierefore not entitled to an order in 
the receiversliip nroceedings requiring the recelver to pay the judgmeiit. 

[Ed. Kote. — For other cases, see Receivers, Cent. Dig. §§ 267, 268; Dec. 
Dig. § 150.*] 

2. Receivers (§ 174*) — Fedeeal Courts — Control — Claims. 

Judicial Code (Act March 3, 1911, c. 231) § 66, 36 Stat. 1104 (U. S. 
Oomp. St. Supp. 1911, p. 155), in relinquishing to parties and to otlier 
courts the riglit to institute and entertain, without leave, proceedings 
against fédéral court receivers in respect to the conduet of their business, 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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has reserved to the fédéral courts appointing the receivers sole power over 
the matter of satisfaction ot the rights determined, so that the mère re- 
covery of a judgment against a fédéral court receiver in another court 
did not entitle the judgment credltor or his assignée to an order requir- 
ing the receiver to pay the same as a matter of légal right. 

[Ed. Note. — For other cases, see Keceivers, Cent. Dig. §§ 333-343 ; Dec. 
Dig. § 174.*] 

In Equity. Suit by the Investment Registry, Limited, against the 
Chicago & Milwaukee Electric Railway Company and others. On ex- 
ceptions by the receiver of the defendant's property to the report of 
a master on pétition of Ira S. Lorenz for an order directing the re- 
ceiver to pay a judgment rendered against the défendant and against 
the Milwaukee Electric Railviray & Light Company jointly and sev- 
erally as joint tort-feasors for personal injuries to one Kaminski, by 
whom the judgment was transferred to Lorenz. Exceptions sustained. 

In the circuit court for Milwaukee county one Kaminski brought suit 
against the Milwaukee Electric Railway & Light Company, a Wisconsin cor- 
poration operating a street railway in Milwaukee, and the Chicago & Mil- 
waukee Electric Kallway Company, a llke corporation, and the herein re- 
ceiver ot the above-named défendant Chicago & Milwaukee Electric Kallway 
Company, he being in possession of the stock and property, and as sucîi 
operating the railroad, of said Chicago & Milwaukee Electric Eailway Com- 
pany. Such proceedings were had therein that on January 6, 1912, judgment 
was rendered and entered In favor of the plaintifE, and against the défend- 
ants jointly, for the sum of $5,198.95; the cause of action being for Per- 
sonal injuries, the liability of the défendants joint and several, without right 
of contribution. It further appeared that on January 8, 1912, two days after 
its rendition and entry, Kaminski executed an instrument in writing, which 
was delivered January 10, 1912, asslgning said judgment to the petitioner. 
Ira S. Lorenz. Thereafter, but without advising the herein receiver of the 
assignment, Lorenz, as assignée, in the name of Kaminski, caused exécution 
to be issued out of said circuit court, dlrected to the sherlfE of Milwaukee 
county, commanding him to make the same out of property of the défend- 
ant Chicago & Milwaukee Electric Railway Company, in the possession of the 
receiver as aforesaid. The latter thereupon petltloned thls court for an or- 
der restraining such levy, which was granted, without préjudice, however, 
to the rlght to file an application such as is now before the court 

The application being thus made by pétition averring the rendition, entry, 
and the présent force of the judgment, the receiver by answer thereto al- 
lèges, in substance, that Lorenz, the petitioner, acquired such Judgment un- 
der and by virtue of an understaridlng wlth the state court codefendant, Mil- 
waukee Electric Railway & Light Company, wlth funds furnished by said 
last-named défendant ; for the purpose of relleving it f rom the obligations of 
such judgment, and wlth the design of making the amount thus paid to the 
plaintiiï out of the receiver herein, or out of the company whose property 
was In his hands. In other words, it was claimed that the transaction of 
the petitioner was colorable, for the sole purpose of beneflting the codefend- 
ant, the Milwaukee Electric Railway & Light Company — that is, It amounted 
to a satisfaction of the judgment. Such issues were referred to a master, 
whose report is now before the court for revlew. The master's findlngs, 
whleh are the subject of attack, are as follows: 

"That the funds in the said Merchants' & Manufacturera' Bank, upon which 
said check was drawn and out of which the said check was paid, were the 
sole property of the firm of Lorenz & Lorenz, and that the said check was 
drawn by the said Ira S. Lorenz and the said judgment purchased by him 
by and wlth the consent of F. O. Lorenz, the only other member of the sâid 
firm. 



•For other cases see same topic & i numbss in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexe» 
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"ïhat the said Ira S. Loreiiz liad, at the time of tlie purcluise of tlie said 
Judgment, no understanUmg, agreement, or contract of wlmtsoever kind or 
uature with tlie Milwaukee Electric Kailway & Liglit Company, or witli any 
of its officers or agents, in regard to the purcliase of tlie said judgiueut, and 
tliat he was not at said time actiug as the agent, trustée, or attorney for the 
said Milwaukee Electric Railway & Light Company in the purchase of the 
said judgment, but that he purchased said judgment solely for and in Lis 
owu behalf. 

"That the said Ira S. Lorenz bas uot sold, assigned, traiisferred, or set 
over unto any other person, firm, or corporation any of bis riglits, titles, and 
interest in and to said judgment, but that he is still the owner aud holder 
thereof. 

"That the said Milwaukee Electric Railway & Light Company bas not m 
any manner or upon any account pald the said Stanislaus Kaminski or tbe 
said Ira S. Lorenz the full amount of the said judgment, with interest and 
costs, or any amount whatever, on account of judgment, but that said judg- 
ment is still wholly unpaid and unsatisfied." 

The receiver, by way of exception to the master's flndings, urges that the 
fuuds used for the purchase of the judgment were not the property of the 
law firm of whlch the petitioner is a member, but in fact belouged to Fred 
C Lorenz, the fatber of the petitioner, at whose instance and on whose 
behalf the judgment was purchased ; that the évidence shows the fact to 
be that some agreement of some kind was made by said Fred 0. Lorenz, 
in regard to the purchase of thé judgment, with the Milwaukee Electric Rail- 
way & Light Company, its officers and agents; that the master should hâve 
found the fact to be that Fred C. Lorenz and Ira S. Lorenz withheld and 
fraudulently and falsely concealed from the master the terms and conditions 
of such agreement, and that they were guilty of a fraud upon the court 
therein; that the master should hâve eoncluded against the granting of the 
pétition. 

Other facts, pertinent to the questions presented, are referred to In the 
opinion. 

Quarles, Spence & Quarles, of Milwaukee, Wis.,, for receiver. 
Lyinan G. Wheeler, of Milwaukee, Wis., for petitioner. 

GEIGER, District Judge (after stating the facts as above). The ex- 
ceptions to the master's report, the contentions of the receiver respect- 
ing petitioner's right to relief upon facts not found, but disclosed 
in the évidence, necessitate a discussion of the évidence from two 
points of view : 

First. Should the master, upon the whole évidence, hâve found the 
absence of an agreement or understanding such as is claimed to hâve 
existed between the petitioner, or his father, and the Milwaukee Elec- 
tric Railway & Light Company? This involves the further question 
whether, if there was no agreement, the master was justified in not 
finding that the petitioner and his father purchased the judgment in 
view of circumstances and a situation to be regarded as the équivalent 
of an agreement or assurance that the Milwaukee Electric Railway & 
Light Company would stand as an indemnitor against any loss which 
might be sustained through the purchase of the judgment. 

Second. Irrespective of any relations between Lorenz and the Mil- 
waukee Electric Railway & Light Company, do the situation of Lo- 
renz at the time of acquiring the judgment, his motive to acquire the 
same, and his manner of seeking to enforce it, disclose a purpose and 
a course of conduct calculated to harass and annoy the receiver hère- 
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in, which in and of itself create a situation of disfavor in equity, bar- 
ring relief at this time ? 

In considering the matter, I shall not analyze the évidence claimed to 
support the first exception, because whether the petitioner was a prin- 
cipal, agent, or associate in the transaction is immaterial. The facts 
are undisputed that he acted with and upon the prompting of his fa- 
ther, and the term "petitioner" is used as referring broadly to the 
transaction to which tliey were both parties, though the petitioner per- 
sonally had rather a nominal participation therein. 

[1] Considering the évidence, therefore, in the light of the two 
propositions above, it is in substance this : Fred C. Lorenz and the 
petitioner, Ira S. Lorenz, father and son, are practicing law in Mil- 
waukee as Lorenz & Lorenz. The father testified that at or about the 
time of the rendition of the Kaminski judgment he learned thereof 
through one Rausch, a quite intimate social acquaintance, who is claim 
agent of the Milwaukee Electric Railway & Light Company. Such 
knowledge, however, was gained quite casually in conversation at the 
lunch table. Lorenz had never before purchased judgments of the 
kind in question, though he had purchased foreclosure judgments. He 
at once opened communications with the attorneys for the plaintiff, 
Kaminski, and within a day or two the assignment of the judgment 
had been prepared, foUowed on the fourth day after its rendition by 
the delivery of the written assignment to the petitioner herein. The 
considération — the fuU amount of the judgment — was paid by the 
check of the law firm, the funds for that purpose being derived, about 
$1,000 nominally firm funds, and $4,000 additional credited to such 
firm account, the proceeds of a real estate mortgage placed by Fred C. 
Lorenz upon his homestead at that time. He made no examination of 
the record, the testimony, or proceedings in the Kaminski Case, and 
did not discuss with counsel for plaintilï, or for either of the défend- 
ants, the merits of the controversy, the likelihood or probable results 
of an appeal, but does testify that Rausch said to him that the Mil- 
waukee Electric Railway & Light Company was probably "stuck," 
and negatived the probability of an appeal. The petitioner himself 
testified to little more than the routine matter of drawing the check 
and the formai receipt of the assignment of the judgment, although he 
denied the existence of any understanding such as was alleged by the 
receiver herein to bave existed. His father, when asked to give the 
reasons for the purchase, claimed, rather indefinitely, that he intended 
to take an assignment of this judgment before it was entered, but was 
unable to state how, when, or under what circumstances such intention 
arose, excepting the casual meeting with Rausch. Negotiations were 
taken up with counsel for Kaminski, indirectly, but, as stated, without 
any examination whatever of the record in the case. But in his talk 
with Rausch, the latter told him of the situation between the two com- 
panies, intimating that the Milwaukee Electric Railway & Light Com- 
pany had a right of way at the place where the collision resulting in 
the injury happened, and that the company represented by the receiver 
herein should pay, or should bave paid, the claim involved in such suit. 
However, the judgment was purchased without any understanding re- 
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specting an appeal. Lorenz had but one talk with Rausch, and would 
not State that, excepting to the extent necessary to procure the assign- 
ment and pay the considération, he had any further talk with anybody 
about the matter. His testimony respecting the occasion of the talk 
with Rausch is as f ollows : 

"Q. And Mr. Mat. Rausch, theii, is the only person In the employ of the 
défendant Milwaiikee Electric Kailway & Light Company with whoni yovi 
tallvcd in regard to this? A. Tliat is uiy impression. Q. Did he request you 
to biiy that judgment? A. No, sir. Q. Did he suggest it? A. No, sir. Q. 
He ,iust siniply gave ont this gênerai statement of itV A. I thinlc it was a 
mère accident he gave it ont. Q. It was just in casual conversation'.' A. 
Yes, sir. Q. Without uny idea ou his part, apparently, that you would foujid 
any action on this couver.sation — is that correct? A. I don't know. Q. Ile 
liad no idea, at the tinie he so talked to you, that he was iudueing you to 
l)uy this judgment? A. I could not say whether he had or not, but my im- 
pression is he didu't. If he did, he eoncealed it." 

It further appears that, after procuring the assignment of the jtidg- 
ment, neither the petitioner nor his father gave notice thereof to the 
receivers, but claim to hâve given notice to the défendant Milwaukee 
Electric Railway & Light Company. When pressed to give additional 
reasons for purchasing the judgment, petitioner's father gave the fol- 
lowing : 

"In addition to the reasons I stated this morning, I hâve ahvays heard 
that the Chlcago-Mihvaukee people were not honest with the people that 
lived on their liue. In the flrst place, tliey proniised to give us good service 
on First avenue. ïliey are giving it to us every 15 or l!0 minutes. I happeu 
to hâve the pleasure of living on that line ou the corner of First and Walker. 
If I go ont in the morning and miss one car, I hâve to wait 15 or 20 minutes 
for another. If I am caught in the rain over towu at 8 or half past 8, and 
miss one car, I got to wait 20 or .'JO minutes to get another. They hâve 
practically conflscated my property on First avenue. ïhe street is very nar- 
row. A load of hay can't pass the street cars on that highway wltliout a 
great deal of inconvenience. Though I am not a farmer, I hâve observed 
that. In addition to that, they operate on that line freight and express cars. 
I don't know about the freight, but I know they operate express cars, and 
stop right almost in front of my liouse, unload milk cans, and load theni on. 
They go down that décline, sometimes two cars, two large Chicago inter- 
urban cars hooked together, and they go down that hlll on Washington street 
at a lightning rate of speed, and especially at 1 or 2 o'clock in the morning. 
Not infrequently they wake my wife up, and occasionally myself, when they 
go down that street or up, and you will iiud big trails of dust there, and it 
always cornes into our house. DurIng this summer, when my wife was away, 
the dust piled up on the center table a cjuarter of an inch deep every week 
orten days. We liad our granddaugUter staying atour house fora few nights, 
and it would awaken lier every few minutes. They don't sprliikle the tracks, 
and they are a connnon nuisance ou that highway. Résides that, we repre- 
sented at one time a nuuiber of clients, I guess represent them now, clients 
and neighbors, and wanted sonie redress. We did threaten to commence sonie 
proceedings to compensate thèse people for the damage they hâve suffered, 
and their attorne.y came around one time with a story about the Company 
being liard pressed and wanting to settle up the matter after a little time, 
and if we commenced proceedings it would complicate matters further, and 
I learned afterwards that was for the purpose to get us to liold back. Be- 
sides, they kill people down in the Polish district every few days ; not every 
day, but frequently. And they are the sanie way with adjusting claims. 
They don't even pay uien that they employ what they promise to pay, and 
1 for one feel very unfriendly to the Chicago & Milwaukee Kailroad, and I 
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wonld glve them a clieck to-morrow for ^l.OOO if tliey would get ofC tliat street, 
and I am willing to sell niy property for |1,000 less tlian it is worth." 

He further testified that he considered ail thèse grievances at the 
time he purchased, and that they influenced him in the acquisition of 
the judgment, that he never told any one whatever of his intention to 
buy it, and that he had no conversation with the petitioner personally 
until the time he told him to niake out a check. 

The président, gênerai manager, counsel, and claim agent for the 
Milwaukee Electric Railway & Light Company, as witnesses, denied 
an agreement or understanding with Lorenz respecting the purchase 
of the judgment. There was testimony, given under objection, but al- 
luded to by counsel for the petitioner upon argument before the court, 
disclosing rather strained relations betvveen that company and the re- 
ceiver herein respecting settlement of claims arising in collisions where, 
as in the Kaminski Case, both parties were adjudged to be liable — the 
Milwaukee Electric Railway & Light Company apparently feeling ag- 
grieved over the unwillingness oî the receiver to treat upon a fair basis 
for division of the amounts to be paid for the settlement of such lia- 
bilities. 

If, in order to sustain the exceptions of the receiver, the court were 
obliged to spell out of the évidence definite terms of some agreement 
between the petitioner and the Milwaukee Electric Railway & Light 
Company, the task would, of course, be impossible of performance, be- 
cause the existence of such, or the présence of any understanding, is 
denied by those vi^ho could, if they would, testify to it. This, however, 
does not necessitate overruling the exceptions. The court is not bound 
to believe the mère words stated by witnesses. On the contrary, their 
testimony must be judged in the light of the subject-matter concerning 
which they are called upon to speak, certainly in the light of ordinary 
probabilities. 

"Adiïiitted facts are sonietimes just as potential to impeacli a witness as 
positive testimony. A court is not bound to accept a statenient as true be- 
cause tliere is no direct testimony coiitradlcting it. It niay be inlierently 
improbable, or it may be impeached l>y the attendant circumstances. Courts 
are never Ijound to accept the statement of a witness which is asainst ail 
reasonable probability." Zimmerman v. Bannon, 101 Wis. 412, 77 >v. W. 737. 

That one situated as was the father of the petitioner, without the 
slightest information concerning the subject-matter of a contract 
subsequently entered into with Kaminski, without acquainting him- 
self thereof, or making inquiry which the most careless would make, 
without endeavoring to ascertain or calculate (so far as that is ever 
possible) the hazards involved in the purchase of a judgment sub- 
ject to appellate review, should mortgage his homestead to enable 
purchase of such judgment, resulting in no profit to himself — the 
testimony shows that $4,000 of the purchase money was borrowed at 
6 per cent.; that this ensued almost instantly upon acquiring casual 
knowledge of the rendition of the judgment ; that it is to be justified 
solely by the désire to make a safe "investment" (which, as just noted, 
3-ielded liothing) or as a means (palpably ineffectuai) to redress or 
avenge grievances of the character detailed by him — thèse considéra- 
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tions must be accepted as reasonable, to the exclusion of the alter- 
nate view to be referred to, if the master's spécifie findings and gên- 
erai conclusion are to stand. I hâve no hésitation in rejecting them 
as unworthy of belief, and in lieu thereof to accept this as the only 
reasonable and just inference to be drawn f rom the évidence : that 
the judgment in question was purchased upon the suggestion of 
Rausch, acting for the Milwaukee Electric Railway & Light Com- 
pany; that while the testimony respecting the absence of a formai, 
definite agreement or understanding may be literally true, it is equal- 
ly true that the relations between Rausch and Lorenz, their unques- 
tioned récognition of the strained relations between the two railway 
companies respecting the adjustment of liabilities such as this judg- 
ment, dispensed with the necessity of formai agreement. Each rec- 
ognized what the other meant, and what was to be donc, without 
such formality. They mutually recognized the situation as one jus- 
tifying the faith, which I^orenz undoubtedly had, that the Milwaukee 
Company would, by failing to appeal, or in some other way, stand 
as indemnitor for any loss which might come to him through the haz- 
ards so obviously involved. The testimony given by the président, 
the manager, and the counsel of such company that they never au- 
thorized any agreement or understanding, that they were ignorant 
in every particular of the transaction respecting the purchase of the 
judgment, is believed to be absolutely true. But the meeting between 
Rausch and Lorenz accomplished something. The purchase of the 
judgment, the failure to take an appeal, the issuance of an exécu- 
tion against a receiver, the pressing of the claim before this court, 
when at ail times there was at hand the means of satisfaction out 
of a solvent codefendant, are not to be regarded as mère successive 
fortuities, but as quite conclusive évidence of an effort to accomplish 
what was intended by Rausch and Lorenz to be accomplished in the 
interest of the former's principal. Eyen though proof of a formai 
understanding be wanting, the inference of a situation regarded by 
the parties as the équivalent is irrésistible. Neither Lorenz nor the 
Milwaukee Electric Railway & Light Company can be heard to say 
that Rausch's knowledge of, intention, and undoubted participation 
in the matter should not be imputed to bis principal. The master 
should bave so found. 

[2] Upon the other proposition, and independently of the foregoing, 
I am satisfied that the petitioner's prayer for relief should be denied, 
solely on the ground of bis inéquitable conduct. He was obliged to 
admit, as he did, that although he purchased this judgment, and caused 
exécution to be issued against the receiver herein, simply because he 
thought he ought to pay the judgment, he knew that the Milwaukee 
Electric Railway & Light Company was perfectly solvent and would 
respond instantly to an exécution. Notwithstanding that, and ap- 
parently for the mère purpose either to annoy or harass the receiv- 
er, and in that way to redress the grievances which he claimed had 
been sufîered by himself and others through the opération of the 
road, or indirectly to give to the Milwaukee Electric Railway & Light 
Company the benefits of such agreement as it conceived should be 
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entered into for the adjustment of thèse joint and several liabilities, 
he presses his exécution, and now his daim in this court. His coun- 
sel is in error in urging that he is asserting an undoubted légal right. 
The fédéral statute (Judicial Code [Act March 3, 1911, c. 231] § 66. 
36 Stat. 1104 [U. S. Comp. St. Supp. 1911, p. 155]), in relinquishing 
to parties and to other courts the right to institute and entertain, 
without leave, proceedings against fédéral court receiver in respect 
of the conduct of their business, has reserved to the appointing 
courts sole power over the matter of satisfaction of the rights deter- 
mined in such other courts. Dillingham v. Hawk, 60 Fed. 497, 9 
C. C. A. 101, 23 L. R. A. 517; St. Louis & S. W. Ry. v. Hol- 
brook, 73 Fed. 112, 19 C. C. A. 385; Mo. Pac. Ry. v. Tex. Pac. 
Ry. Co., 41 Fed. 314; Willcox v. Jones, 177 Fed. 870, 101 C. C. 
A. 84; Tex. & Pac. Ry. Co. v. Johnson, 151 U. S. 81, 14 Sup. Ct. 
250, 38 h. Ed. 81. 

If the original plaintiff, Kaminski, were before the court asking 
satisfaction of a judgment obtained as indicated, satisfaction would 
not be withheld, except for good reasons pertaining to the admin- 
istration of the estate, in view of the rights of other creditors. But 
the petitioner hère has allowed his own inéquitable conduct to in- 
tervene, and is in no position to ask the favor which Kaminski might 
otherwise ask and receive. He cannot ask the court to aid him in ac- 
complishing the purposes which he says prompted him to corne into 
relation with the receiver of this court, and he cannot complain if 
the court exercises its power to frustrate him in their accomplish- 
ment. The undisputed facts show conduct so grossly inéquitable 
that relief should be denied upon such ground alone. 

The exceptions to the master's report are sustained, and an order 
may be entered denying the prayer of the pétition, with this réserva- 
tion : If the petitioner, after exhausting his légal remédies, fails to ob- 
tain satisfaction of the judgment claimed to be owned by him out of the 
Milwaukee Electric Railway & Light Company, he may, if so advised, 
renew his application for satisfaction of the same by the receiver. 



SIMPSON et al. v. GEARY et al. 

(District Court, D. Arizona. March 4, 1913.)' 

No. 79. 

1. Courts (§ 276*) — Jurisdiction of Fedebal Courts — District of Suit — 

Waiveb. 

A défendant in a suit in a fédéral court may walve ttie objection that 
the suit is not brought in the district of his résidence or that of the 
plaintiff, as required by Judicial Code (Act March 3, 1911, c. 231) § 51, 
36 Stat. 1101 (TJ. S. Comp. St. Supp. 1911, p. 150), and does waive it by en- 
tering a gênerai appearance. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 815; Dec. Dig. 
I 276.*] 

2. Courts (§ 328*) — Jurisdiction or Fédéral Courts — Amount in Contbo- 

VERSY. 

Where the interests of the plaintiffis or complainants in a suit are sep- 
arate and distinct, as shown by their pleading, although of the same 

•For other cases eee same toplc & i nombeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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gênerai characte?, their daims cannot be aggregated to malce the requisite 
aiiiount to glv'e a fédéral court jurisdiction. 

[Ed. Note.— For otlier cases, see Courts, Cent. Dig. §§ 890-896; Dec. 
Dig. § 328.*] 

3. CQUETS (g 282*) — JUEISDICTION or FKDEBAL CoUEIS — SUITS FOK Peotection" 

OF Civil Rights — "Oivil Eigiits." 

The "civil rights" protected by section 1 of the fourteentli amenclment 
to the Constitution, and to redress deprivation of which the fédéral 
courts are given Jurisdiction by Judicial Code ("A et March 3, 1911, c. 231) 
i 24, par. 14, 36 Stat. 1092 (U. S. Comp. St. Supp. 1911, p. 137), are only 
such rights as are derived from the Constitution or some statute of the 
United States, and rights not so derived are left exclusively to the pro- 
tection of the States. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 820-824; Dec. 
Dig. § 282.* 

■ For other définitions, see Words and Phrases, vol. 2, pp. 1199^ 1200; vol. 
8, p. 7603.] 

4. CoNSTiTuraoNAL Law (§ 206*) — Railkoads (§ 230*) — Privilèges and Im- 

MUNIIIES — TkaIN CBEWS. 

The provision of Aet Ariz. May 7, 1912 (Scss. Laws 1912, c. 16) § 8, 
requiring ail flagmen on railroad trains to hâve at least one year's ex- 
périence as brakemen, is not in violation of section 1 of the fourteenth 
constitutioual amendaient, as abridgiug the privilèges or immuuities of 
citizens, but is a valid exercise of the police powers of the state. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 625- 
648; Dec. Dig. § 206;* Eailroads, Cent. Dig. § 744; Dec. Dig. § 230.*] 

In Equity. Suit by T. R. Simpson, K. R. Conners, T. E. Fugate, 
E. Nat Reynolds, H. Y. Murry, Wm. Johnson, Frank Carroll, J. D. 
Walton, and R. L. Taylor against W. P. Geary, F. A. Jones, and A. 
W. Cole, members of the Corporation Commission of Arizona, George 
P. Bullard, Attorney General for Arizona, Fred W. Nelson, County 
Attorney for Apache County, J. E. Crosby, County Attorney for Nav- 
ajo County, C. B. Wilson, County Attorney for Coconino County, P. 
W. O'Sullivan, County Attorney for Yavapai County, Charles W. 
Hernden, County Attorney for Mohave County, Frank H. Lyman, 
County Attorney for Maricopa County, and Fred L. Ingraham, County 
Attorney for Yuma County, ail in Arizona, and the Atchison, Topeka 
& Santa Fé Railway Company, a Kansas corporation. On motion by 
défendants to dismiss for want of jurisdiction. Motion sustained. 

Wilson & Lewis, of Albuquerque, N. M., for complainants. 
Chalmers & Kent, of Phoenix, Ariz., for défendant Atchison, T. & 

5. F. Ry. Co. 

George P. Bullard, Atty. Gen. of State of Arizona, and Leslie Hardy, 
Asst. Atty. Gen., for other défendants. 

. Before GILBERT and MORROW, Circuit Judges, and DIET- 
RICH, District Judge, convened under section 266 of the Judicial Code 
of the United States (Act March 3, 1911, 36 Stat. 1162 [U. S. Comp. 
St. Supp. 1911, p. 236]). 

MORROW, Circuit Judge. It is alleged in the bill of complaint 
that the complainants are citizens of the state of New Mexico; that 
the Atchison, Topeka & Santa Fé Railway Company is a corporation 
of the state of Kansas, and a résident and citizen of that state; that 

•For other cases see same topio & i ndmbeb In Dec. & Ara. Dlgs. 1907 to ûate, & Rep'r Indexes 
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the other défendants are each résidents and citizens of the state of 
Arizona. It is further alleged that the complainants are, and hâve 
been for a number of years, employed by the défendant the Atchison,, 
Topeka & Santa Fé Railway Company, as porters upon the defendant's 
trains, and that they are also brakemen and flagmen on said trains ; 
that by an act of the Législature of the state of Arizona (Act of May 
7, 1912; Session L,aws of Arizona, p. 31) it is provided (section 3) 
that ail passenger, mail, or express trains, composed of six or more 
cars, and operated outside of the yard limits, shall be equipped with 
and shall carry a crew consisting of not less than one engineer, one 
fireman, one conductor, one baggage master, one flagman, and one 
brakeman ; that by section 8 it is provided that ail flagmen mentioned 
in the act shall hâve had at least one year's expérience as brakemen; 
that the défendant railway company bas notified complainants that un- 
der said law they were not eligible for the positions of brakemen or 
flagmen, and the said défendant would become liable to the penalties 
prescribed by said statute should it retain complainants in its employ, 
and has notified complainants that it would hâve to replace them by 
others on December 1, 1912. It is alleged in the bill that each of the 
complainants receives a salary of $780 per year, amounting in the ag- 
gregate to $7,020 per annum. Complainants seek by the présent bill 
to enjoin the défendants, as officers of the state, from enforcing the 
penalties prescribed by the act of the Législature complained of , against 
the défendant the Atchison, Topeka & Santa Fé Railway Company, if 
said défendant comoany does not discharge the complainants from its 
service, and to enjoin the railway company from discharging the com- 
plainants from their employment. 

The Attorney General of the state of Arizona, appearing specially 
for ail of the défendants other than the Atchison, Topeka & Santa Fé 
Railway Company, has interposed a motion to dismiss the bill of com- 
plaint on the ground that it appears upon the face of the complaint that 
this court has no jurisdiction of the cause. 

'[1] The jurisdiction of the court is invoked by the complainants 
on the ground of diverse citizenship, and also on the ground that the 
controversy is one arising under the Constitution and laws of the 
United States. The complainants are citizens of the state of New 
Mexico, and ail the défendants (except the Atchison, Topeka & Santa 
Fé Railway Company) are résidents and citizens of the state of Ari- 
zona. The défendant railway company is a résident and citizen of the 
state of Kansas. The action is therefore open to the objection that 
as against the défendant railway company the suit is not brought in the 
district where the défendant résides, as required by the statute, now 
section 51 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
1101 [U. S. Comp. St. Supp. 1911, p. 150]) ; but that objection mav be 
waived. St. Louis & San Francisco Ry. Co. v. McBride, 141 U. S. 127, 
132, 11 Sup. Ct. 982, 35 L. Ed. 659; In re Moore, 209 U. S. 490, 28 
Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 1164; Western Loan 
Company v. Butte & Boston Min. Co., 210 U. S. 368, 28 Sup. Ct. 720, 
52 L. Ed. 1101; Kreigh v. Westinghouse Co., 214 U. S. 249, 29 Sup. 
Ct. 619, 53 L. Ed. 984 ; Atchison, Topeka & Santa Fé Ry. Co. v. Gil- 
liland, 193 Fed. 608, 610, 113 C. C. A. 476. And, having appeared 
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generally in the case, it must be held that the défendant railway Com- 
pany has waived the objection that the suit is not brought in the district 
of its résidence. 

[2] The diversity of citizenship required by the statute is, therefore, 
sufficiently stated; but is the amount involved sufficient to give the 
court jurisdiction ? It is alleged in the complaint that the amount in- 
volved, exclusive of interest and costs, exceeds the sum or value of 
$3,000. But this allégation is not so conclusive as to détermine the 
matter in controversy. In Vance v. Vandercook Co., 170 U. S. 468, 
472, 18 Sup. Ct. 645, 647 (42 L. Ed. 1111), the Suprême Court said: 
"In determlnlng from the face of the pleading whether the amount really 
In dispute Is sufficient to confer jurisdiction upou a court of the United 
States, it Is settled that if from the nature of the case, as stated in the 
pleadlngs, there could not legally be a judgment for the amount necessary to 
jurisdiction, jurisdiction cannot attach, eveu though damages be laid in the 
déclaration in a larger sum." 

In North America, etc., Co. v. Morrison, 178 U. S. 262, 267, 20 Sup. 
Ct. 869, 871 (44 L, Ed. 1061), the Suprême Court held that: 

"When the plaintiff asserts as his cause of action a claim which he can- 
not be legally permitted to sustain by évidence, a mère ad damnum clause 
will not confer jurisdiction on the Circuit Court; but the court, on motion 
or demurrer, or of its own motion, will dismlss the suit." 

In Newburyport Wa ter Company v. Newburyport, 193 U. S. 561, 
576, 24 Sup. Ct._ 553, 556 (48 L. Ed. 795), Mr. Justice White, in de- 
livering the opinion of the court, said : 

"If jurisdiction is to be determined by the mère fact that the bill al- 
leged constltutional questions, there was, of course, jurisdiction. But that 
is not the sole criterion. On the contrary, It Is settled that jurisdiction does 
not arise simply because an avermcnt is made as to the existence of a con- 
stitutional question, if it plainly appears that such averment is not real and 
substantial, but is without color of merit." 

To the same effect was the opinion of this court in McGilvra v. 
Ross, 164 Fed. 604, 606, 90 C. C. A. 398. 

It follows that, unless complainants can be permitted to aggregate 
their several claims, the amount in dispute is not sufficient to confer 
jurisdiction. But the substantial matter in controversy, as appears 
upon the face of the complaint, is not the aggregate claims, but the 
individual claim of each complainant, which is separate and distinct 
each from the other, and they are only joined together in this suit 
because it is convenient to so combine them, and appears to give the 
court jurisdiction of the cause. There is no unity of interest in the 
separate claims, and the most that can be said is that they belong to 
a class having the same gênerai character. This is not sufficient. In 
Clay V. Field, 138 U. S. 464, 479, 11 Sup. Ct. 419, 425 (34 L. Ed. 1044), 
Mr. Justice Bradley said : 

"The gênerai principle observed in ail is that if persons be joined in a suit 
In equlty or admiralty, and hâve a comnion and undivlded interest, though 
separable as between themselves, the amount of thelr joint claim or liability 
will be the test of jurisdiction; but where their interests are distinct, and 
they are joined for the sake of convenience only, and because they form a 
class of parties whose rights or liabllitles arose out of the same transaction, 
or hâve relation to a comnion fuud or mass of proijerty sought to be ad- 
minlstered, such distinct demands or liabllitles cannot be aggregated together 
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for the purpose of giving this court jurisdiction by appeal, but each niust 
stand jr fall by Itself alone." 

In Troy Bank v. Whitehead & Co., 222 U. S. 39, 40, 32 Sup. Ct. 9, 
(56 L,. Ed. 81), the court said: 

■'When two or more plaintiffg, having separate and distinct demanda, unité 
for convenience and economy in a single suit, it is essentlal tliat the demand 
of eacli be of the requisite jurisdlctional amount." 

As the demand of each of the complainants in this case is fixed by 
the complaint at the annual compensation of $780, it is clear that the 
amount involved is not sufficient to give this court jurisdiction of the 
cause. 

The jurisdiction of the court is also invoked upon the ground that 
the controversy is one arising under the Constitution and laws of the 
United States; but in such a case the amount in controversy must 
be the same as where the jurisdiction is invoked on the ground of 
diverse citizenship, and what has been said upon that subject is appH- 
cable to this ground of jurisdiction. 

[3] But the complainants contend that their case cornes within the 
jurisdiction of the court under the provisions of the fourteenth amend- 
ment to the Constitution of the United States, and the fourteenth sub- 
division of section 24 of the Judicial Code. The latter provides that 
District Courts shall hâve original jurisdiction — 

"of ail suits, at law or in equity, authorized by law to be brought by any 
person to redress deprivation, under color of any law, statute, ordlnance, 
régulation, custom or usage of any state, of any right, privilège or luimunity 
seeured by the Constitution of the United States, or of any right secured by 
any law of the United States providlng for eqnal rights of citlzens of the 
United States, or of ail persbns within the jurisdiction of the United States." 

As the amount in dispute is not an élément of jurisdiction under 
this statute, the complainants invoke the jurisdiction of the court with- 
out regard to that limitation contained in the first subdivision of sec- 
tion 24 of the Judicial Code. 

If the case cornes within this provision, it may be conceded that the 
limitation as to the amount in dispute does not apply. Does the case 
come within this statute? What are the civil rights hère protected? 

In Holt v. Indiana Manufacturing Co., 176 U. S. 68, 72, 20 Sup. Ct. 
272, 273 (44 L. Ed. 374) the Suprême Court, ref erring to the provision 
of the statute under considération, which was then the sixteenth sub- 
division of section 629 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 506), and also to section 1979 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 1262), said: 

"Ail thèse provisions were brought forward from the aet of Aprll 20, 1871, 
entltled 'An act to enforce the provisions of the fourteenth amendment to 
the Constitution of the United States, and for other purposes.' 17 Stat. 13, 
c. 22. Assuming that they are still in force, it is sufflcient to say that they 
refer to civil rights only, and are inapplicable hère." 

That case was brought to enjoin the collection of certain personal 
taxes based upon an assessment upon the value of certain rights se- 
cured under letters patent of the United States. It was held by the 
Suprême Court that the Circuit Court did not hâve jurisdiction of the 
case. The term "civil rights" was not defined, nor was it necessary. 
The civil rights which it is the purpose of this statute to protect are 
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only those rights, privilèges, and immunities secured by the Constitution 
of the United States, or some law of the United States passed in pur- 
suance of constitutional authority. Rights, privilèges, and immunities 
not derived from the fédéral Constitution, or secured thereby, are left 
exclusively to the protection of the states. Slaughter House Cases, 16 
Wall. 36, 71, 21 h. Ed. 394; United States v. Cruikshank, 92 U. S. 
542, 550, 551, 23 L. Ed. 588: Presser v. Illinois, 116 U. S. 252, 266, 
6 Sup. Ct. 580, 29 L. Ed. 615; Hodges v. United States, 203 U. S. 1, 
27 Sup. Ct. 6. 51 L. Ed. 65; Logan v. United States, 144 U. S. 263, 
293,^ 12 Sup. Ct. 617, 36 L. Ed. 429. 

The right to contract for and retain employnient in a given occupa- 
tion or calling is not a right secured by the Constitution of the United 
States, nor by any Constitution. It is primarily a natural right, and it 
is only vvhen a state lavi? regulating such employment discriminâtes 
arbitrarily against the equal right of some class of citizens of the 
United States, or some class of persons vfithin its jurisdiction, as, for 
example, on account of race or color, that the civil rights of such per- 
sons are invaded, and the protection of the fédéral Constitution can 
be invoked to protect the individual in his employment or calling. 

[4] The complainants' case is not within this protection. They hâve 
not been deprived of any of the equal rights of citizens or persons. 
The state law applies to ail persons alike, without discrimination, 
whether citizens of the United States or persons within its jurisdiction, 
and it is plainly a régulation enacted under the police power of the 
state, having for its purpose the safety of passengers on the railways 
operating within the state. 

In the late case of Chicago, R. I. & Pac. Rv. Co. v. Arkansas. 219 
U. S. 453, 465, 31 Sup. Ct. 275, 279 (55 E. Ed. 290), the Suprême Court 
had before it what is known as the "full crew" act of the state of 
Arkansas. The act provides for the equipment of freight trains upon 
substantially the same gênerai principles as the x'Vrizona act provides 
for the equipment of passenger trains. The railroad in that case 
raised the question of the constitutionality of the act on the ground that 
it undertook to regnlate Interstate commerce. The Attorney General 
of the state defended the act on the ground that it was a rightful exer- 
cise of the police power of the state. The court, in sustaining the con- 
stitutionality of the act as within the police power of the state, held 
that it was not too much to say that the state was under an obligation 
to establish such régulations as were necessary and reasonable for the 
safety of ail engaged in business or domiciled within its limits The 
court said further : 

"Local statutes directed to such au eud hâve tlieii- source in the iiower 
of the state, never surrendered, of cariug for the piihlic safety of ail within 
Its .iurisdlction ; and the validlty under the Constitution of the TJnited States 
of such statutes is not to be questloned in a fédéral court, unless they aro 
clearly inconsistent witli some power grauted to the gênerai governmeut, or 
with some riirht secured by tliat instrument, or unless they are purely arbi- 
trary in their nature." 

Under the authority of this case, it must be held that the Arizona 
statute is the rightful exercise of the police power of the state, and that 
this court bas no jurisdiction of the case. 

The temporary restraining order is theref ore discharged, the motion 
for a temporary injunction denied, and the bill dismissed. 
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PBNNSYLVANIA STEEL CO. et al. v. NEW YORK CITY EY. CO. et al. 

HEMPHILL et al. v. SAMB. 

(Circuit Court of Appeals, Second Circuit. Aprll 14, 191.5.) 

Ko. 199. 

Steeet Kaileoads (§ 49*) — Leases — Insolvemct — Interest on Bonds of 
Lessoe Company. 

A lease of the property of a street rallroad company to an insolvent 
provlded that the lessee from tiiiie to tlme should pay ail rents and other 
sums of money that might become due under or by reason of the lease 
and other contracta to wliich the lessor was a party, or to which any of 
the demised property was or might be subject, and that the lessee as- 
sumed ail obligations of the lessor under sueh lease and contracta, and 
agreed to pay ail Interest and fixed charges on the lessor's funded debt, 
provlded that the lessee should not be required to pay the principal of 
the lessor's t'unded obligations, except as provlded in the eontract, and 
that ail rentals or other payments so made should be proportioned be- 
tween the period precedlng and succeeding the date of the lessee's taking 
possession under the lease. Held that, while a payment of interest on 
the lessor's funded obligations by the lessee was in the nature of rent, 
the lease dld not constitute an absolute obligation on the part of the les- 
see to assume and pay such Interest, wlthout limit as to time, and it was 
only bound to pay the same up to the date of the termlnation of the 
lease. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 125, 
126; Dec. Dig. § 49.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York ; E. Henry Lacombe, Judge. 

Suit in equity by the Pennsylvania Steel Company and another 
against the New York City Railway Company and othgrs. From an 
order (189 Fed. 661) confirming the report of a spécial master and 
disallowing a claim presented against the railway company by Alexan- 
der J. Hemphill and others, as holders of the first Consolidated mort- 
gage bonds of the Second Avenue Railroad Company, they appeal. 
Affirmed. 

See, also, 198 Fed. 721, 117 C. C. A. 503. 

The clalm in question is similar to that presented against the estate of the 
Metropolitan Street Railway Company which was considered by this court 
in the case of the Second Avenue Bondholders' Appeal, 198 Fed. 747, 117 
C. C. A. 503, to which référence may be had for a statement of the faets com- 
mon to the two cases. The clalm particularly as against the estate of the 
City Company is based upon a provision of the lease from the Metropolitan 
Company to the City Company which was examined in différent phases in 
the séries of appeals of which the case referred to was one. This provision 
reads as follows : 

"The lessee shall also from tlme to time pay or cause to be paid, ail rentals 
and other sums of money which are or may be or become due or payable 
under or by reason of any leases and other contracts to which the lessor is 
a party or to which any of the demised property is or may be subject, and 
the lessee hereby assumes ail the obligations of the lessor under ail such 
leases and contracts, and the lessee agrées to pay ail interest upon the 
funded debt of the lessor and other fixed charges of the lessor, provlded that 
the lessee shall not be required to pay the principal of any funded obliga- 
tions of the lessor or of its subsidlary eompanies except as hereinafter pro- 
vlded. AU rentals and other payments made, as in this and the precedlng 

•For other cases see same topic & § ncmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
204 F.— 33 
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article provided, shall be apportioned between the periods respectively pre- 
ceding and succeeding the date of taking possession hereunder." 

As shown In the Second Avenue Bondholders' Appeal, supra, the Metro- 
politan estate was liable to the bondholders of the Second Avenue Railroad 
Company — the owner of one of its leased roads — upon a guaranty of the in- 
terest upon its mortgaged bonds and the contention of the claimants in the 
présent case is that the City Company, as the lessee of the Metropolitan Com- 
pany, by virtue of the words in the above provision, "and the lessee hereby 
assumes ail the obligations of the lessor under ail such leases and contracts," 
became bound to an absolute and uuconditional assumption of the oontract 
of guaranty without regard to the continued existence of the Metropolitan- 
City lease. The judge at circuit, however, ruled in respect of the last con- 
tention as follows : 

"As to the various agreements of the New Tork City Company to pay ail 
the various sums of money which its lessor, the Metropolitan, was obllgated 
to pay from time to time in order to maintain possession of the various siib- 
sidiary roads which made up its System, and ail other sums which it agreed 
to pay to persons deslgnated by its lessor, I am very clearly of the opinion 
that, by whatever name called, they are in reality reniai agreed to be paid 
for the use of the property leased, and, upon the termination of the lease, 
shall be treated accordlngly." 

The claimants hâve appealed to this court. . 

Davies, Auerbach, Cornell & Barry, of New York City (Brainerd 
Toiles and Julien T. Davies, both of New York City, of counsel), for 
appellants. 

Dexter, Osborn & Fleming, of New York City (M. C. Fleming, of 
New York City, of counsel), for Ladd, as receiver, etc. 

Byrne & Cutcheon of New York City (J. Byrne, C. Taylor, and 
C. M. Travis, ail of New York City, of counsel), for Pennsylvania 
Steel Co. 

G. N. Hamlin, M. J. O'Brien, and C. E. Rushmore, ail of New 
York City, for contract creditors' committee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). An 
agreement to assume a debt is undoubtedly an agreement to pay it. 
A promise by a grantee under an absolute conveyance to assume a 
definite obligation of the grantor imports an unqualified undertak- 
ing to pay. There is no uncertainty as to the promisor's interest 
or as to the extent of his obligation. So an undertaking by a lessee 
to pay an amount due upon a mortgage upon the leased property 
might be regarded as unconditional. Although the leasehold estate 
would be subject to termination the possibility of that event might 
not aiïect the fixed obligation. Conversely a promise by an abso- 
lute grantee to meet a continuing charge upon the property might be 
unqualified. The obligation might run but the promisor's interest 
would be fixed. Nothing could happen to render doubtful an inten- 
tion to keep up the payments. But the présent case is very différent. 
The agreement of the City Company to assume the Metropolitan's 
obligation to pay the bond interest — including that in question — 
was an agreement to pay such interest but was indefinite as to how 
long it was to last. The intention of the parties was not clear. The 
language of the assumption provision taken by itself might — on the 
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one hand — import an obligation to pay the interest regardless of 
any use by the lessee of the property upon which it was a charge. 
But it would not necessarily mean this. In view of the very nature 
of a lease, the language might import no more than a duty running 
during its existence. There was an obligation to pay. But for how 
long a time ? Resort must be had to the instrument as a whole. 

In interpreting the instrument we must start out with the proposi- 
tion stated by this court in the Metropolitan Stockholders' Appeal, 
198 Fed. 764, 117 C. C. A. 546, that "an intention to hold a lessee 
for future payments after it has ceased to use and enjoy the thing 
leased — in the nature of a forfeiture — must be made very plain to be 
found." See, also, Lamson Consolidated Store Service Co. v. Bow- 
land, 114 Fed. 639, 52 C. C. A. 335; Jesup v. Illinois Central R. 
Co. (C. C.) 43 Fed. 483; Garnsey v. Rogers, 47 N. Y. 233, 7 Am. 
Rep. 440. Is it then made very plain in this lease that the lessee 
is to pay this bond interest after it ceases to use the leased property? 
It is not so expressly provided and we think it cannot be implied. 
We find nothing in the différent provisions showing that the parties 
contemplated any obligation continuing after the termination of the 
lease. The implication from the provision that no entry should im- 
pair the lessor's claims for payments due and unpaid, is rather the 
other way. The fact that the lessee did not assume the principal 
of the mortgage debts but confined itself to running obligations seems 
also indicative of an intention merely to place the lessee in the lessor's 
shoes so long as the lease should exist. Moreover no reasons ap- 
pear— either within or without the lease — why either party should 
hâve wished to place a millstone about the lessee's neck — as the brief s 
express it — for the benefit of bondholders who had nothing to do with 
the exécution of the lease. Furthermore no spécial equities are shown 
— as in some cases — in favor of thèse bondholders. It does not ap- 
pear that they changed their position on account of the lease. Tak- 
ing the lease as a whole we think that the failure to specify the dura- 
tion of the lessee's obligation upon the assumption provision, did not 
indicate an intention that it should go on forever; that the payments 
stipulated to be made constituted part of the considération for the 
use of the demised property, and that the promise to make them 
was, in its essence, a rent covenant limited to the existence of the 
lease. 

We give due considération to the contention that if the assump- 
tion of the interest payments amounts only to an agreement to pay 
rental, it adds nothing to the preceding express agreement to pay ail 
rentals. Légal instruments, however, often cover the same subject 
twice. Précaution invites répétition. The rule that différent provi- 
sions of a contract should be given différent meanings is never car- 
ried so far as to do violence to the plain intent of the parties. And 
if there be a différence between an agreement to pay moneys to be- 
come due under a lease and an agreement to assume the obligations 
under such lease, it does not necessarily follow that the one runs 
longer than the other. An undertaking may not be a rent covenant 
in the strictest sensé and yet terminate with the lease. 
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Holding, then, that the obligation to pay the interest coupons in 
question did not continue after the termination of the Metropolitan- 
City lease, we corne to the inquiries : When did it terminate ? What 
was unpaid when it terminated? The first coupon which was not 
paid fell due August 1, 1908, and it is practically conceded by ail that 
the lease terminated not later than July 31, 1908. Consequently it 
must be held that no obligation against the City Company ever ac- 
crued. And this is not deciding the matter upon a technicality. Al- 
though there had been no formai action the lease was substantially 
terminated long be fore July 31 st. Indeed we think that any idea 
that it would be continued was given up by ail parties in interest even 
before February when the interest included in the August coupons 
began to run. 

The order of the District Court is affirmed with costs. 



EASTBRN OREGON LAND CO. v. WILLOW RIVER LAND & 
IRRIGATION CO.t 

(Circuit Court of Appeals, Nintli Circuit. March 3, 1913.) 

No. 2,073. 

1. Eminent Domain (§ 29*) — Irrigation Coupanies — Right of Eminent Do- 

main. 

L. O. L. § 6525, provldes that the use of water of lakes and streams of 
the State "for gênerai rental, sale and distribution" for the purposes of 
Irrigation, etc., is a public use, and that "a use shall be deemed gênerai 
within the purview of this aet when the water appropriaùed shall be 
supplied to ail persons whose lands lie adjacent to or within the reach 
of the line of the ditch or canal or flume in which said water is con- 
veyed without discrimination other than priority of contract upon pay- 
ment of charges tlierefor as long as there may be water to supply." 
Section 6526 gi%'es to a corporation organized to make an appropriation of 
water for sueh gênerai use the right to condemn lands for réservoirs, 
ditches, right of way, etc. Beld, that the fact that a corporation which 
meets ail the requirements of the statute also has lands of its own which 
it purposes to irrigate from Its System does not deprive it of the right 
to exercise the power of eminent domain thereby conferred. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. § 76; 
Dec. Dig. § 29.*] 

2. Emikent Domain (§ 29*) — Ibkigation Companies — Right of Eminent Do- 

main. 

Nor Is such a corporation debarred from that right because it pur- 
poses, when ail of its water shall hâve been sold, to turn Its System over 
to an operating corporation, the shareholders of which are to be the 
owners of the water rights, one share to be issued for each acre for 
which the right is purchased. 

[Ed. Note. — For other cases, see Eminent Domain, Cent Dig. § 76 ; Dec. 
Dig. § 29. *J 

3. Emikent Domain (§ 186*) — Irrigation Companies — Condemnation Pbo- 

CEEDINGS — Conditions Précèdent — Oregon Statute. 

The failure of an irrigation company in Oregon, which instituted pro- 
ceedings for the appropriation of water In 1908 to flle a map with the 
county clerk showing the gênerai route of its canal or ditch, as required 

*For other casea see saœe topio & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
tRehearing denied May 19, 1913. 
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by L. O. L. § 6529, then in force, was a defect in procédure wliich was 
cured by section 7 of the Water Code of February 24, 1909 (Laws 1909, 
p. 342; L. O. L. § 6595), which provides that "where appropriations of 
water heretofore attenipted bave lieen undertaken in good falth, and tbe 
worli of construction or iuiijrovement thereunder bas been in good falth 
connneuced and diligently prosecuted, such appropriations sliall not be 
set aslde or avoided in proceedings under this act, because of any irrfegu- 
larity or Insufficiency of tne notice by law, or in the manner of posting, 
reeording or publication tliereof," where tbe condemnatiou proceedings 
were coinmeneed after such act went into eiïect and there was no ques- 
tion of tbe good faith or diligence of the company. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 500- 
504; Dec. Dig. | 186.*] 

4. Eminekt Domain (§ 181*) — Irkigation Companies — Condemnation Pro- 

ceedings — Conditions Précèdent — Oregon Statuts. 

By the provisions of L. O. L. §§ 6528, 6529, requiring an irrigation 
company intending to appropriate water to post a notice coutalning "a 
gênerai description of the course of said ditch or canal or flume," and 
to file for record a map "showing tbe gênerai route of said ditch or canal 
or flume," it is not intended that the appropriator sliall deflne the pré- 
cise line of its ditch in either notice or map to sustain condemnation pro- 
ceedings, when it is for the first tlme required to be deflnitely flxed, and 
it is suffieient if the line as so flxed follows substantially that described 
in the notice and shown by the map. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 488, 
490--192; Dec. Dig. § 181.*] 

5. Eminent Domain (§ 181*) — Irrigation Companies^Proceedings fob Ap- 

propriation ov Watee — Notice. 

Such a notice Is not invalidated by a manifestly clérical error. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 488, 
490-492; Dec. Dig. § 181.*] 

■Morrow, Circuit Judgc, dissenting. 

In Error to the District Court of the United States for the District 
of Oregon; Charles E. Wolverton, Judge. 

Condemnation [proceedings by the Willow River Land & Irrigation 
Company against the Eastern Oregon Land Company. Judgment for 
petitioner, and défendant brings error. Affirmed. 

Huntington & Wilson, Teal, Minor & Winfree, and W. A. Johnson, 
ail of Portland, Or., for plaintiff in error. 

Richards & Haga, of Boise, Idaho, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The parties herein will be designated 
as they were in the court below; the plaintiff in error hère having 
been the défendant in the action. The action was brought by the 
plaintiff to condemn rights of way for canals, laterals, ditches, and 
siphon lines necessary for an extensive irrigation scheme over the 
lands of the défendant in Malheur county, in the state of Oregon. 
The several parcels so sought to be condemned comprised in the ag- 
gregate 67.3 acres. A jury trial was waived by stipulation of the 
parties, and the cause was heard before the Circuit Court. The court 
found in favor of the plaintiff on ail issues involved, and a judgment 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was entered condemning the lands to its use on the payment to tlie 
défendant of the sum of $2,375 and costs. 

The issues raised by the pleadings involved two principal ques- 
tions: First, whether the plaintiff was a corporation such as to 
be -entitled to exercise the right of eminent domain; second, if it 
were such a corporation, whether prior to the commencement of 
the suit it had taken the steps which under the law it was required 
to take as preliminary to the exercise of that right. Upon thèse is- 
sues the trial court found for the plaintiff. In so far as the findings 
involve the décision of questions of fact, they are conclusive hère, 
unless they are wholly unsupported by testimony. 

The défendant, in support of its contention that the use to which 
the plaintifï proposes to dévote the water is not a public use, cites 
the récent décision of the Suprême Court of California in Thayer 
V. California Development Co., 128 Pac. 21. In that case the court 
held that the right acquired in California by appropriation and diver- 
sion of water from a stream is private property, unless, after ap- 
propriation, there is an additional act of dedication to the public use, 
and that an appropriation notice which claimed water for the ap- 
propriator and others for the purpose of developing power and for 
the irrigation of land "in the New River country" was not sufïicient 
to show that it was claimed for use by the public; that the Consti- 
tution of California (article 14, § 1), which provides : 

"ïhe use of ail water now appropriated, or that may hereafter be appropri- 
ated, for sale, rental, or distribution, is hereby declared to be a public use, 
and subject to the régulation and control of the state, In the manner to be 
prescribed by law" 

— does not mean that water taken for the irrigation of a fixed tract 
is appropriated for public use, but that it was intended to regulate 
the use of water appropriated and dedicated generally for sale and 
distribution among an indefinite number of users. Accordingly the 
court ruled that the défendant corporation could not be compelled 
by mandamus to furnish water to the plaintiff, who owned lands 
in the vicinity of the lands irrigated by the corporation, and inciden- 
tally the court remarked that it would follow as a matter of course 
that the corporation possessed no power of eminent domain. The 
décision in that case requires no comment hère, further than to say 
that it construes a provision of the Constitution of California, and 
does not aid us in determining what is the law of Oregon. What 
constitutes a valid appropriation of water to bénéficiai uses is a ques- 
tion of local law. 

J1] The act of February 18, 1891 (Laws 1891, p. 52, § 1; section 
6525, lyord's Oregon Laws) provides: 

"That the use of the water of the lakes and running streams of the state 
of Oregon, for gênerai reutal, sale or distribution, for purposes of irrigation 
and supplyiug water for household and doniestic consuruption, and watering 
live stock upon the dry lands of the state, is a public use, and the right to 
coUect rates or compensation for such use of said water is a franchise. A 
use shall be deemed gênerai within the purview of this act when the wa- 
ter apropriated shall be supplied to ail persons whose lands lie adjacent to 
or within the reach of the Une of the ditch or canal or flume in which said 
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water is conveyed, wlthout discrimination other than priority o£ contract, upon 
payment of charges therefor, as long as there may be water to supply." 

The second section (Lord's Oregon Laws, § 6526) gives to the 
corporation described in the first section the right to condemn lands 
for réservoirs, ditches, rights of way, etc. Upon the évidence in the 
case the court below found as foUows: 

"Plaintiff is engagea In the gênerai sale of water for Irrigation and domes- 
tic purposes, and has sold water rights In said irrigation system for approx- 
imately 2,400 acres to divers and sundry persons." 

But it is said that the plaintiff should hâve been denied the right 
to condemn lands for réservoirs and rights of way, for the reason 
•that it has not complied with the statute; that it is not supplying 
water to ail persons whose lands lie adjacent to or within reach of 
the line of its canal without discrimination other than priority of 
contract, upon payment of charges therefor; that the water is not 
for gênerai rental, sale, or distribution; that the plaintiff does not 
propose to supply the same to persons whose lands lie adjacent to 
or within the line of its ditch; that the finding of the court in that 
respect is not supported by the évidence, and that about 4,500 acres 
of land belonging to that corporation will be supplied with water by 
its System. 

We think that the évidence fully sustains the findings of fact of 
the court below. The fact that the plaintiff will irrigate 4,500 acres 
of land which it owns, does not, in view of the other purposes it has 
in view, render it any the less a public service corporation. Walker v. 
Shasta Power Co., 160 Fed. 856, 87 C. C. A. 660, 19 L. R. A. (N. 
S.) 725; Van Dyke v. Midnight Sun Mining & Ditch Co., 177 Fed. 
85, 100 C. C. A. 503 ; Matter of Niagara Falls & Whirlpool R. Co., 
108 N. Y. 375, 15 N. E. 429; Lake Koen Nav. R. & I. Co. v. Klein, 
63 Kan. 484, 65 Pac. 684; Cole v. County Commissioners, 78 Me. 
532, 7 Atl. 397; State ex rel. Harlan v. Centralia, etc., Co., 42 
Wash. 632, 85 Pac. 344, 7 h. R. A. (N. S.) 198 ; State ex rel. Shrop- 
shire v. Superior Court, 51 Wash. 386, 99 Pac. 3. The évidence 
shows, moreover, that the lands which were purchased by the cor- 
poration were not purchased to be used and farmed by it, but in or- 
der to create a market for its water by selling the land with water 
rights attached. The purpose of the purchase is fully explained in 
the testimony. The plaintiff had contracted to deliver to the Oregon 
Fruit Farmers' Company water at $55 an acre for 5,000 acres of land. 
It found it could not afford to furnish the water at so low a price. 
Said Mr. Hibbard: 

"We should very much hâve preferred to hâve sold the water at a fair 
price than to hold the land, as it took some |200 an acre to buy this land, 
a bonus to thèse people who already owned it of just abont twice what they 
had paid for it, the increa'sed value owing to our improvements. I consider 
it would hâve been a loss to hâve sold water at $55 an acre, a loss of $50 
in good round figures. It is going to cost us at least $100 or more." 

The président, Mr. Wayman, testified: 

"There are also about 45 water users who take water from this System. 
♦ * * The amount of lands for which water has been sold other than the 
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pla-intlff Is from 3,500 to 4,000 acres. * * * AU tlie land of the plain- 
tiff is for sale, and it lias already sold sonie of it. * * * We aiiticipate 
that water will be supplled for Irrigating eventually from 15,000 to 18,000 
acres." 

Mr. Brown, the secretary and treasurer of the corporation, tes- 
tified : 

"The intent of the Company is to sell water for the lands under the canal 
as now coustnicted, just as rapidly as we eau get ciistomers for it. If it 
has water for more land than lies under the canal as now coustnicted, we 
will carry the water on down the valley for sale." 

The assertion is made that the plaintiff has devised a scheme 
whereby it appropriâtes to itself, under the name of a water right, 
the entire vakie of the land to vvhich the water is to be appropriated, 
whether tlie land is owned by itself or another. If this were true, 
it would be no ground for reversing the judgment. But such is not 
the évidence. The testimony is that the unimproved barren land in 
that région without water has but a nominal value of from $1.25 
to $5 an acre; that lands which are "good tillable lands" are worth 
with the water $125 to $150 an acre; that the plaintifï is selliiig its 
lands, which without the water would be valueless, at $200 an acre 
on 16 annual payments; that, while the charge for water is $125 
an acre, it is on the basis of 16 annual payments ; that it would be 
sold for less for cash ; and that it was offered to the défendant for 
cash at $90 an acre, although the actual cost thereof to the plaintiff 
was $100 per acre. 

[2] But it is said that the plaintiff must be denied the right to con- 
demn private property to its use, for the reason that it proposes, at 
some time hereafter, to turn its irrigationsystem over to an operating 
corporation, to be known as the Orchards Water Company, the stock- 
holders of which are to be the purchasers of the water, each stock- 
holder to hâve one share of stock in the ojîerating company for each 
acre for which he shall hâve acquired the right to use the water ; and 
cases are cited such as Barton v. Riverside Water Co., 155 Cal. 509, 
101 Pac. 790, 23 L. R. A. (N. S.) 331, and Burr v. Maclay Rancho Wa- 
ter Co., 160 Cal. 268, 116 Pac. 715, in which it is held that a corpora- 
tion engaged in procuring water for its stockholders and delivering it 
only to stockholders in proportion to their respective amounts of stock, 
to be used upon their respective tracts of land is not, under the lavvs 
of California, a public service corporation delivering water for a pub- 
lic use. 

The same might perhaps be said to be true of corporations formed 
under the Oregon act of 1891 and the amendments thereto. But that 
proposition is not involved in the présent case. In the first place, 
the Orchards Water Company is not a corporation formed for the pur- 
pose of procuring water, nor it is hère seeking to exercise the right of 
eminent domain. It is not even before the court, and it is not proposed 
to transfer the System to that company until after ail the water which 
the System is capable of furnishing shall bave been sold, which it is 
testifîed will be "four or five" years hence. In the second place, the 
future transfer of the System by the plaintiff to an operating corpora- 
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tion, thé shareholders of which are to be the owners of the water 
rights, will not absolve either corporation from any obligation which 
is now imposed upon it to observe the laws of the state of Oregon. 
The use of its water so long as either corporation shall hâve water to 
supply to others will still be a gênerai use, and it will be required to 
supply such waters to ail persons whose lands lie adjacent to or within 
reach of the line of the ditch or canal, without discrimination other 
than priority of contracts, upon payment of the charges. So far as the 
record shows, no landowner and no purchaser of water has ever ob- 
jected to the proposed transfer. Doubtless ail parties interested re- 
gard it as an advantageous scheme, a scheme which is in line with the 
ultimate purpose of the similar projects of the United States for the 
irrigation of arid lands. Ail the information which the record gives 
us of the Orchards Water Company is that it is a co-operative corpo- 
ration, and "not a corporation for profit," and that it is formed on 
the theory that it afïords a désirable and satisfactory plan by which 
the purchasers of the water may hâve the management and control of 
the System in their own hands. 

Can any sound reason be suggested why a corporation formed un- 
der the laws of the state of Oregon for the appropriation of water 
for gênerai irrigation purposes, after it has built its réservoirs, acquired 
its right of way, completed its System, and supplied ail persons with 
water whose, lands lie adjacent to or within reach of its canal, without 
discrimination other than priority of contract, so long as there may 
be water to supply, may not after it has donc ail of thèse things, and 
exhausted its capacity to supply water, turn over to an operating 
Company, to be composed of the users of the water, with their con- 
sent, the sy.stem and the opération, maintenance, and care of thei same ? 
In Mutual Irrigation Co. v. Baker City, 58 Or. 306, 328, 113 Pac. 16, 
the court said : 

"ïhough plaintlff furnlshes water generally for Irrigation only wlieii 
there is a surpins In its ditclies after sui)plying the needs of its stockholders, 
it is, in our opinion, a corporation inipressed with a public character, and 
holds its property subject to an exercise of the police power of a state to a 
greater degree than a private person. It would be improper to conclude, 
because a corporation, for a considération, provides the means of communi- 
cation, or furnishes transportation, or supplies heat, light, power, or water 
to its stockholders only, that it is not engaged in performing a public serv- 
ice." 

Counsel for the plaintiff présent a forcible argument in support of 
the proposition that in 1909 the Législature of Oregon adopted a new 
act, complète in itself, covering the entire subject of water rights and 
water appropriations, and repealing by implication ail other laws on 
the subject, and thereby gave to any corporation organized for the 
purpose of conducting water for irrigation purposes the right to con- 
demn rights of way therefor. The act was enacted on February 23, 
1909 (Laws 1909, p. 133). It déclares (section 6838, Lord's Oregon 
Laws) that a corporation organized for the construction of any ditch 
or flume for the conduct of water for irrigation or domestic pur- 
poses shall hâve the right to enter upon any land within the termini 
thereof or elsewhere for the purpose of examining, locating, surveying 
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lines, etc. ; and section 6839 provides that any corporation men- 
tioned in the preceding section may appropriate so much of said land 
as may be necessary for the line of such ditch or flume, not exceeding 
200 feet in width, and the same section further provides that such 
corporation shall hâve the right to condemn lands for the sites of 
réservoirs for storing water and for rights of way for feeders for 
carrying water to such réservoirs, and for ditches, canals, flumes, and 
pipe lines carrying the same away. This act is foreshadowed by the 
act of February 25, 1907 (Laws 1907, p. 289), vi^hich provides that the 
vise of the water of the lakes and running streams of the state of Ore- 
gon, for the purpose of developing the minerai resources of the state, 
is declared to be a public bénéficiai use, and a public necessity. The 
Législatures of several of the states in the arid régions hâve made 
the individual use of water for irrigation purposes a public use, and 
such laws hâve been sustained by the courts. In EHinghouse v. 
Taylor, 19 Mont. 462, 48 Pac. 757, the court said : 

"What real distinction is tliere, so far as tlie term 'public use' is concerned, 
between tlie beneflt that results to a state from the réclamation by aitifleiiU 
irrigation of ICO acres of agrieultural land owned by one or two pei'sous 
and the réclamation by the same means of thousands of acres owued by 
many différent persons living together in one subdivision of the state. We 
do not thiulc there is any in principle. The réclamation of one small field 
by means of artificial irrigation promotes development and adds to the tax- 
able wealth of the state, as well as the réclamation by the same means of a 
nuniber of flelds." 

Again, the court said: 

"Persons hâve been allowed the right of eniinent domain, on the tlieory 
of a public use, in the construction of dams for the opération of grist and 
sawmills, in the réclamation of swamp lands, and in oÔier similar instances 
that might be euumerated, where the public had no direct interest in thèse 
opérations, whose main end was mère private gain, and where the benefit to 
the people at large could resuit indirectly and incidentally only from the 
Increase of wealth and the development of natural resources." 

It is asserted by the plaintifï, and it is not denied, that the Oregon 
act of 1909 was adopted from the law of Utah, which in 1904 had 
been construed by the highest court of that state in Nash v. Clark, 
27 Utah, 158, 75 Pac. 371, 1 L. R. A. (N. S.) 208, 101 Am. St. 
Rep. 953, 1 Ann. Cas. 300. In that case the court held that the tak- 
ing of property for the purpose of obtaining water for the irriga- 
tion of a farm and to render the same productive is a taking for a 
public use, and hence the owner of a farm may condemn a right of 
way through another's ditch for the purpose of carrying the water 
to his land for irrigation. The judgment in that case was afiirmed 
by the Suprême Court in Clark v. Nash, 198 U. S. 361, 25 Sup. Ct. 
676, 49 L. Ed. 1085, 4 Ann. Cas. 1171. The court, in view of the 
particular facts of the case, said: 

"We are of opinion that the use is a public one, although the taking of 
the right of way is for the purpose simply of thereby obtaining the water 
for an individual, wliere it is absolutely necessary to enable him to make 
any use whatever of his land, and vihicli will be valuable and fertile only If 
water can be obtained." 
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The act of 1909 above quoted has not been construed by any déci- 
sion of the Suprême Court of the state of Oregon, and in the présent 
case it is not necessary to consider whether, after its date, the rights 
of the parties hereto are ruled by that act, or by the prior act of 
1891, for the reason that the plaintiff has clearly brought itself with- 
in ail the requirements of either act, and it is a corporation author- 
ized to condemn private property for the uses specified in its articles 
of incorporation. 

[3] Did the plaintiff corporation, prior to commencing the action, 
take the necessary steps to acquire the water right, and to entitle 
it to condemn the property described in the complaint? At the time 
when the plaintiff initiated its proceedings to appropriate water for 
gênerai rental, sale, and distribution for purposes of irrigation, which 
was in April, 1908, the statute which regulated such proceedings 
was that portion of the act of February 18, 1891, which is carried 
into Lord's Oregon Laws as sections 6528 and 6529. The first sec- 
tion requires that the corporation "shall post in a conspicuous place" 
at the point of diversion "a notice in writing, containing a statement 
of the name of the ditch or canal or flume, and of the owner there- 
of, the point at which its headgate is proposed to be constructed, a 
gênerai description of the course of said ditch or canal or flume, the 
size of the ditch or canal or flume in width and depth, the number 
of cubic inches of water by miner's measurement, under a six inch 
pressure, intended to be appropriated, and the number of réservoirs" 
available; and the second section requires that, within 10 days from 
posting the notice, the corporation shall file for record in the office 
of the county clerk a similar notice "and at the same time shall file 
a map showing the gênerai route of said ditch or canal or flume." 

It is said that the plaintiff failed to comply with this law, in that 
it omitted to file with the county clerk the map which is required 
by section 6529. In answer to this it is sufficient to point to the 
fact that before the présent action was commenced the "Water Code" 
of February 24, 1909 (Laws 1909, p. 319), had gone into effect. 
That act is entitled: 

"Aa act providing a System for the régulation, control, distribution, use and 
right to the use of water, and for the détermination o£ existing rights 
thereto," etc. 

Section 7 of that act (section 6595, lyord's Oregon Laws) provides : 

"Where appropriations of water heretofore attempted hâve been under- 
taken in good faith, and the work of construction or improvement thereunder 
has been in good faith commenced and diligently prosecuted, such appro- 
priations shall not be set aside or avoided, in proceedings under this act, 
because of any Irregularity or insufficiency of the notice by law, or in the 
manner of posting, recording, or publication thereof." 

That act was intended to, and it.does, cure ail irregularities and 
informalities in proceedings taken to acquire appropriations of wa- 
ter under the previous laws, provided that the appropriations were 
undertaken in good faith, and construction in good faith had been 
commenced and diligently prosecuted. No question is hère made 
of the good faith of the appropriation, or of the dihgent prosecu- 
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tion of the work. It is not disputed that, aside from the expenditure 
for the purchase of land, the plaintiff has expended $1,200,000 on 
the irrigation System. 

[4] Without merit, also, is the contention that the plaintiff should 
be denied the right to condemn the right of way described in the 
complaint, for the reason that the route thereof varies from that 
which is described in the notice of April 7, 1908. It is not the in- 
tention of the law that the appropriator, when it resorts to condem- 
nation proceedings, shall be held to the exact line of the route de- 
scribed in its notice, or in the map of its gênerai route. The law of 
1891 provides that the notice shall contain "a gênerai description 
of the course of said ditch or canal or flume," and further provides 
that a map shall be filed "showing the gênerai route." The statute, 
therefore, does not require that the corporation shall, in its ap- 
propriation notice, fîx upon a précise line, from which it shall not 
thereafter deviate in the slightest degree. The very language of the 
statute shows that the law is complied with if the notice and map 
contain no more than a gênerai description. The notice in this case 
complies with the statute. It gave what it declared to be the "gên- 
erai courses and direction." Having given such a gênerai description 
of the course of its ditch, a corporation, when it comes into court 
in a condemnation suit for its right of way, is required for the first 
time to define the definite line of its ditch. That was donc in tha 
présent case, and the défendant can claim no préjudice to it from 
the fact that the description in the notice was but the gênerai de- 
scription which is required by the act. 

The évidence in the case shows that the line described in the 
complaint followed substantially the gênerai route described in the 
notice, and that the déviations are not considérable. Such is the un- 
contradicted testimony of Collins, the engineer, who said in sub- 
stance that the notice was posted at a point 200 feet northeast from 
the présent outlet or headgate. He testified that there was some dé- 
viation, owing to a change or two of grade, but that in gênerai the 
line for which the right of way was sought to be condemned follows 
the original line as it was located; that he saw the survey stakes of 
the preliminary survey, and that the line of definite location coincides 
with and follows it in places ; that the canyon through vidiich the 
canal passes for the first 4 or 5 miles varies from 200 feet to 500 
feet on the bottom, and that the canal is located on the west side of 
the canyon. He testified that, while the notice provides that the 
canal shall run from the headgate through section 2, it does not 
run through section 2, but that it runs less than 500 feet therefrom; 
that the canyon runs through sections 2 and 3. 

"The (litcli does not run through section 11. It runs a distance of a few 
hundred feet from section 11, probably 500 feet. ïlie ditch does not run 
tlirough section 13. It runs about 500 feet or 600 feet of section 14." 

By clérical mistake the notice says that the headgate to the upper 
réservoir is in the southwest quarter of the northwest quarter of 
section 27, when it should hâve said the southwest quarter of the 
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southvvest quarter of that section. That this is plainly a clérical 
error, as any one on the ground could see, is shovvn by Plaintiff's 
Exhibit 6, a map which shows that the only portion of section 27 
crossed or touched by the creek is the southwest quarter of the 
Southwest quarter, and that the southwest quarter of the northwest 
quarter of that section is half a mile away from the creek. As was 
said bv Judge Ross in Osgood v. Water & Mining Co., 56 Cal. 
571, 579: 

"By ail the autliorities, the notices are to be liberally cousti'ued." 

In Beckwith v. Sheldon, 154 Cal. 393, 97 Pac. 867, it was held 
that two notices, one of which was posted 200 feet distant from 
the place where another notice had been posted, both being intended 
for an extensive irrigation system, were posted substantially in the 
same place. 

[5] The objection that the notice was defective for the misnomer 
of the appropriator is too technical and trivial to require extended 
discussion. It was passed by the court below as undeserving of 
attention. The notice begins by stating that the corporation, "the 
Willow River Land & Irrigation Company, bas this day located," 
etc. Below, by clérical inadvertence, the word "River" is omitted 
from the corporate name of the "owner" of the water right, and the 
same clérical error is found in the signature to the notice by D. M. 
Brogan, the président. But in the certificate, which Brogan as prési- 
dent attached thereto, he declared that the attached notice "is a true 
copy of the notice of appropriation posted on behalf of the Willow 
River Land & Irrigation Company," and that certificate bears the 
signature of Brogan as the président of the "Willow River Land & 
Irrigation Company." The notice itself clearly shows by what cor- 
poration it was given, and it is identified by the amended complaint 
as the notice under which the plaintiff claimed its rights. 

The plaintifï is engaged in constructing a large and comprehensive 
System to utilize waste waters of the state in the irrigation and 
réclamation of from 15,000 to 18,000 acres of arid and otherwise 
useless lands. In the development of its System it has expended large 
sums of money. It has sold to settlers water rights for the irrigation 
of more than 3,500 acres. It is the policy of the state, as expressed 
in its statute and the décisions of its courts, to encourage and favor 
such schemes of great public utility, and the plaintiff's project should 
not be stayed or defeated upon purely technical and unsubstantial 
objections such as are hère presented. 

We find no error. The judgment is affirmed. 

MORROW, Circuit Judge (dissenting). I am of the opinion that 
the plaintifï is not a public service corporation and is not engaged in 
delivering water for public use. This opinion is based upon the lim- 
itations contained in the act of February 18, 1891 (Laws of Oregon, 
1891, p. 52), as amended in 1899 (Laws 1899, p. 201), 1901 (Laws 1901, 
p. 136), 1905 (Laws 1905, p. 204), and 1909 (Laws 1909, p. 132), codi- 
fied in Lord's Oregon Laws as sections 6525 to 6550. The act pro- 
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vides that a corporation organized for the construction and mainte- 
nance of a ditch or canal or flnme for gênerai irrigation purposes, or 
for supplying water for household and domestic use, and for water- 
ing live stock upon dry lands, may appropriate and divert water from 
its natural bed or channel and condemn rights of way for its ditch, 
canal, or flume, and may condemn rights of riparian proprietors upon 
the lake or stream from which such appropriation is made upon com- 
plying with the terms of the act. 

The use of the waters of the lakes and running streams of the state 
for gênerai rental, sale, or distribution for the purposes mentioned in 
the act is declared by section 1 (Lord's Oregon Laws, § 6525) to be a 
public use, and the right to collect rates or compensation for such use 
of said water is declared to be a franchise. It is provided further 
that a use shall be deemed gênerai, within the purview of the act, 
when the water appropriated shall be supplied to ail persons whose 
lands lie adjacent to or within the reach of the line of the ditch, canal, 
or flume in which said water is conveyed, without discrimination, 
other than priority of contract. In Umatilla Irrigation Co. v. Barn- 
hart, 22 Or. 389, 30 Pac. Z7 , the Suprême Court of Oregon was called 
upon to construe this act, and held, among other things, that : 

"It is an aet tlie exécution of which must be closely scrutinized by the 
courts, and ail of its provisions construed strictly. Whoever claims any- 
thing by virtue of it must bring himself elearly within its terms." 

It is contended by the défendant that the plaintiff is not a corpora- 
tion organized for the construction and maintenance of a ditch or canal 
or flume for gênerai irrigation purposes ; that the water to be diverted 
by the plaintiff is not for gênerai rental, sale, or distribution ; that the 
plaintiff does not propose to supply the same to ail persons whose 
lands lie adjacent to or within the reach of the line of the ditch, canal, 
or flume with which such water is conveyed, without discrimination 
other than priority of contract; and that the finding of the court in 
this respect is not supported by the évidence. 

The objection makes it necessary to inquire into the purpose of the 
plaintiff, as declared in its article of incorporation, and as disclosed by 
the évidence in the case. The plaintiff was organized as the Willow 
River Land & Irrigation Company on the 28th day of March, 1908. 
It declared in its articles of incorporation that the objects for which 
the Company was formed, and the enterprises, business, pursuit, and 
occupation in which the corporation proposed to engage, were among 
others the following: 

"To build, establish, and construct, and, when established, to maintain 
and operate, dams, réservoir sites, Irrigation ditches, channels, and flumes, 
together with laterals running therefroni, for the purpose of irrigatiug lands, 
and for the purpose of bringing under cultivation désert and uuproductive 
land : to acquire a fee simple tltle to lands, or a lesser Interest therein, and 
to water and irrigate same, and to lease, sell, or dispose of same, either in 
whole or in part ; to operate and construct irrigation system or Systems, and 
the business of furnishing water for irrigation purposes to others under con- 
tract or sale, or in any other manner whatsoever; to obtaln, by purchase, 
lease, location, or otherwlse, water rights and Jirivileges and Irrigation rights 
and privilèges, and to maintain and operate a gênerai system of Irrigating 
lands for itself or for others, and to engage in the gênerai business of de- 
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veloping and cultivating lands and handllng the produce therefrom for it- 
self or for others; to construct, maintaln, improve, control, and superintend 
canals, réservoirs, water courses, ditches, flunies, laterals, canneries, curing 
and drying houses, water powers, and hydraulie and electrical works, and 
to engage in any otlier lawful enterprise, business, pursuit, or occupation 
whicti may seem conducive to any of ttie objects of tlie company, and to 
contribute to or otlierwise take part in any such opération ; to clear, manage, 
farm, cultivate, irrigate, plant, or otlierwise work, use, or improve any of 
the land which the company may own, or in which it may be interested, ei- 
ther for itself or for others." 

The évidence as to the purpose and business of the corporation in- 
troduced upon the trial of the case is more spécifie, and enters more 
in détail concerning its scope and character. 

W. M. Wyman, the président of the plaintiff corporation, was called 
as a witness on behalf of the plaintifï, and, referring to the canals then 
being constructed for its irrigation System, said: 

"Water will be supplied from that [plaintiff's] System for about 4,500 
acres of land belonglng to the plaintiff. There are also about 45 water users 
to take water from this System. The plaintifC owns over 5,000 acres of land 
that can be irrigated from the System. The amount of land for which water 
has been sold to others than the plaintiff is from 3,500 to 4,000 acres. * * * 
The plaintifC's canal was loeated as high up as possible, in order to cover the 
lands which the plaintiff owned at the tlme the canal was built; but I don't 
consider it was wisely loeated for gênerai irrigation in the valley. It was 
loeated on the best location for a dltch to convey water to the lands which 
the plaintifC desired to irrigate, the location upon which this canal could be 
most cheaply built to cover thèse lands, the lands which the plaintiff owned 
at the time of the commencement of thèse proceedings. * * * Plaintiff's 
irrigation System was constructed to irrrigate the extrême upper end of 
WlUow Creek valley. * * * A large part of the lands of the défendant 
in section 15 and section 31. are susceptible of irrigation, and wlth the water 
supply are good agricultural lands. * * * The plaintifC Is selling lands 
up tlîere wlth the water right. It is offering lands with the water right at 
$200 an acre on 16 annual payments, $25 payment down, .$5 an acre per year 
for the first 5 years, §10 an acre per year for the second 5 years, and $20 
an acre per year for the third five years. This takes two acre feet of wa- 
ter. The purchasers become shareholders in the System when it is com- 
pleted and turned over to them, and do not hâve to pay any more for the 
water thereafter, but do hâve to pay their regular assessment charges for 
rental. The plaintiff is ready to enter into contracts to furnish water for 
lands, owned by persons other than the plaintiff. It undertakes to furnish 
water for lands of others at $125 an acre on 15 years' time, 16 annual pay- 
ments. * * * The plaintiff estimâtes that It will require in the neighbor- 
hood of 30,000 acre feet to irrigate the lands which it owns, and which others 
own and which it contemplâtes to irrigate. * * * When a party buys a 
water right from the plaintiff, he aoqulres a particular share wlth every 
acre in the completed System. It is a co-operative plan, and he becomes an 
owner in the plant. Every one who owns an acre of lands owns a share In 
the System." 

George F. Brown, plaintiff's secretary and treasurer, was called as 
a witness on behalf of the plaintiff, and testified that: 

"The purchaser of the water becomes a stockholder in the opéra tihg com- 
pany to which the System will be turned over upon completion, receivlng one 
share of stock for each acre of land for which he purchases water, and when 
ail the lands uuder the system hâve purehased water rights the System will 
belong to the owners of tixe land. Until the system has been turned over to 
the purchasers, the maintenance charge is $1 a year per acre. Aiter the 
System has been turned over, the maintenance charge is whatever may be 
flxed by the stockholders or the landowners, which is the same thing, and 
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not by the Willow River LaiMl & Irrisation Company. ♦ * * riaiutiiï lias 
offered for sale and désires to sell out of its irrlgcation System water for 15,- 
(XK) acres. It is not the policy of the plaiutiff coriioration to fariii its lauds 
or to use the water for its ovvn use. Its plan and policy is to sell thèse 
lands as rapidly as possible, sell tbem wlth the water riiïht as rapidly as 
possible, that tliey may be developed nnd become productive. The intention 
of the Company in bu,ying thèse lands is to attach the water to thein and sell 
the water witl'i the lauds, in that way flud a niarket for the water. * * * 
The plaintlff in niaking water contracts requires an applicant for water to 
buy one share of stock in the Orchards Water ('on)])auy, whieli is the com- 
])any to whieh the plnintifC System is to be turne<l over when eompleted, for 
eaeh acre of land it desires to irrigate. The Orchiu-ds Water Company Is 
the water company whieh is to own this irrisathni System. The plaintitï 
sells the water rljfht to everybody at the sanie rate. It does not sell this 
water right to parties if they apply for it and do not désire to become in- 
terested in the water company. The plaintlff company has adopted this 
plan, and has assumed that it wonld be a fairly satisfaetory plan, and a 
désirable plan for the purchasers of water. It is the jiresent intention of 
the plaintlff to confliie its sale of water to parties who become stockholders 
in the holding company. * * * The Orchards Company is what I would 
call an operating comijany, and Is a company incorporated for the purpose 
of taking over the ii'rigating system. when eompleted, and of operating it; 
stockholders of the Orchards Water Company being the owners, the pur- 
chasers of water froni the Willow River Company. When the System is 
turned over to that company, there will be no stock in that company vvhlcli 
is not owned by water users. Kacli water user will hâve a share of stock 
in that company for each acre of water or for water for each acre of land 
whieh he owns, and eaeh share of stock represents sufficient water for 
irrigation of one acre. It is not a corporation for profit. It is a co-opera- 
tive corporation, having 50,000 shares, and no stock In that company is sold 
except to landowners. and not sold to landowners except as they buy water. 
They do not buy water independent of the stock. The stock represents a 
water right. Each stockholder gets his proportional part of the water in 
the System. The Orchards Water Company is not operating the System at 
this time. It is operated by the plaintlff, and will be until the System is 
eompleted and turned over. * * * Should the défendant want to irri- 
gate its lands, it could get water t'roni the plaintlff by purchasing it. It 
could get a share of stock in the operating company for each acre of land 
for whieh it purehased water." 

The form of the water contract referred to by this witne.ss was in- 
troduced in évidence. The material portion of the contract was as 
follows : 

"That, for the considération and upon the ternis hereinafter stated. the 
company hereby sells and the purchaser hereby purehases certificate No. 

for one share of the capital stock of the Orchards Water (îompauy, 

a corporation organized under the laws of the state of Oregon, for the pur- 
riose of acquiring, maintaining, and operating an irrigation System for the 
irrigation . of the lands above described and other lands ; said irrigation 
System being more particularly described in the contract for the construc- 
tion thei'eof bearing date the 19th day of March, 1910, between the said 
Willow River I^nd & Irrigation Company and the said Orchards Water 
('onipany, to whieh référence is hereby made, ïliat each share of stock in 
said Orchards Water Company hereby purehased by the purchaser repre- 
sents a storage and carrying capacity in said irrigation System sufflcitnt 
to deliver from April Ist to November Ist in each year two (2) acre feet of 
water for the irrigation of the above-described land, and said shares of 
stock and water shall be inseparably appurtenant to said land." 

John D. Hibbard was called as a witness for the plaintiff . He testi- 
fied that he was président of the North Arqerican Securities Company 
pf Chicago, and that this company was practically the owner of the 
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plaintiff — owned a large part of the stock. The original loans to the 
plaintiff were made by the Farwell Trust Company. The North 
American Securities Company is a subsidiary of the Farwell Trust 
Company, the stockholders and directors are the same, and the former 
took over the contracts of the latter with the plaintiff. The witness 
testified as f ollows : 

"I liad somethlng to do wlth the purchase by the plaintiff of a large 
tract of land now tinder its System. There was presumably a eontract whlch 
<'ouW be enforeed on the part of the Oregou Fruit Farms Company, a land- 
holdlnjr and developnient company in the valley, with the Willow River Land 
& Irrigation Company, under whlch the previons manajîement had contracted 
to dellver to the Oregon Fruit Farms Company water at $55 an acre for 
5,000 acres, whlch was made at the tlme of the original cost of thls whole 
Project, as represented by the Farwell Trust Company to us, was supposed 
to be .$500,000 at an outslde amount, and at that amount $55 an acre was 
presumed to be a falr and reasonable prlce for water. Under the exigencles 
of construction whlch always arlse in every irrigation project that I ever 
lieard anythlng about, lltigatlon in buylng up daims, lining four miles of 
the canal flume that would not hold water when it was built according to 
the original plans, on account of erroneous estimâtes, bad engineering ad- 
vice. possibly — when we started in we found that we could not sell water 
at $55 an acre and couie out whole. ïhis eontract for 5,000 acres, which 
took a very large i)ercentage of the entire amount of water at our disposai 
at $55 an acre, was a menace, and to dlHiJose of the $55 water eontract we 
bought 5,000 acres of land. We should hâve very much preferred to hâve 
sold the water at a fair price than to hold the land, as it took some $200,- 
000 to buy thls land, and a bonus to thèse people who orlginally owned It of 
just about twice wliat they themselves had paid for it— increased value owlng 
to our improvements. I consider it would hâve been a loss to hâve sold 
water at $55 an acre — loss of $50 an acre in round figures. It is going to 
cost us at least $100 or more. By buying the land, we own the land and 
the eontract, and canceled the eontract." 

It appears from this évidence that the plaintiff is engaged in or- 
ganizing a mutual water company, and that its entire system of irriga- 
tion is to be turned over to this mutual company when ail the water 
rights hâve been disposed of . The water diverted by the plaintiff is to 
be delivered to stockholders of this company, and to none others. This 
in law is not a public service corporation, but a corporation engaged in 
a private enterprise. Wiel in his Water Rights in the Western States 
has this to say of such companies, in section 1266: 

"Mutual companies are usually such that shares of stock represent rights 
to spécifie quantities of water, and the stockholder's right to a supply rests 
upon his stock, and not upon his status as a meniber of the publie; the 
company heing formed to supply water to its stockholders only. * • • 
Because of this extensive prevalence of mutual companies in practlce, it is 
very Important to note that, belng in private service only, they are not sub- 
ject to the public control which obtains as to pubUc service companies. 
The board of supervlsors or other public body has no power to flx the rates 
or charges of mutual companies. Nor can a mutual company be forced to 
deliver water to others than Its stockholders." 

The author quotes from Barton v. Riverside Co., 155 Cal: 509, 101 
Pac. 790, 23 L. R. A. (N. S.) 331, concerning a similar organization in 
California, as follows : 

"'Thls company is not, strlctly speaklng, a public service corporation de- 
livering water to a public use. It is engaged in proeuring 350 inches of 
water for its stockholders, and delivering it only to stockholders in propor- 
204 F.— 34 
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tlon to thelr respective amounts of stock, for use on their respective tracta 
of land.' A mutual company (If a corporation) must obes' the laws of the 
State relating to tlie internai worldngs of corporations, but otherwise Its 
conduct toward its members Is a purely prlvate matter." 

In the récent case o£ Burr v. Maclay Rancho Water Co., 160 Cal. 
268, 280, 116 Pac. 715, 721 (Ann. Cas. 1913A, 940), the Suprême 
Court of California has reaffirmed the doctrine of Barton v. Riverside 
Co. in language appUcable to this case : 

"The vcater taken by ttie défendants to supply the needs of the Interveners 
is not taken for public use. It is uot ofCered to the public generally, or to 
ail ■who may want it within a certain territory. It is taken solely to fulflU 
the prlvate contractual obligations of the défendants to deliver water to cer- 
tain lots, which it has sold vvith a water right. ïhis Is a prlvate use. Hil- 
dreth v. Montecito Co., 139 Cal. 29, 72 Pac. 395; Barton v. Kiverslde W. 
Co., 155 Cal. 518, 101 Pac. 790, 23 L. R. A. (N. S.) 331 ; Gilmer v. Lime Point, 
18 Cal. 252." 

See, also, Garrison v. North Pasadena Land & Water Co. (Cal.) 
124 Pac. 1009. 

It appears to me clear that under the act of February 18, 1891, 
plaintif! was not authorized to maintain this suit for the reason that 
it is not a corporation organized for the construction and maintenance 
of a ditch, canal, or flume for gênerai irrigation purposes. The water 
to be diverted by the plaintiff is not for gênerai rental, sale, or dis- 
tribution, and the plaintifï does not propose to supply the same to 
ail persons whose lands lie adjacent to or within the reach of the 
line of the ditch, canal, or flume with which said water is conveyed, 
without discrimination other than priority of contract. On the con- 
trary, water is to be diverted for the purpose of supplying plaintifif's 
irrigation project, and for the bénéficiai use of the stockliolders of 
the corporation to which plaintiff's entire System is to be transferred. 
It is true it is stated in the articles of incorporation that it is plain- 
tiff's purpose "to maintain and operate a gênerai System of irriga- 
tion of lands for itself and for others." How it will irrigate for 
others is described fully in the testimony. The plaintifï's witness 
W. M. Wayman, who, as before stated, was plaintiff's président, tes- 
tified : 

"The plaintiff is r^ady to enter into contracts to furnish water for lands 
owned by persons other than the plaintiff. It undertakes to furnish water 
for lands of others at $125 an acre on 15 years' time, 16 annual payments. 
This is on graduated payments, $2.50 an acre for a period of years, then in- 
creaslng it so the larger payments will come during the latter end. « * * 
The purchasers become shareholders in the System when it is completed and 
turned over to them, and do not hâve to pay any more for the water there- 
after, but do hâve to pay their regular assessœent charges for rentals." 

In other words, the plaintiff offers to landowners a water right 
on the payment of a sum which it fixes arbitrarily at $125 per acre; 
but the purchaser in addition must pay the regular assessment charges 
as a rental for the use of the water. Ref erring to the def endant's 
land, the witness testified that the defendant's land in section 15, 
township 15 south, range 42 east, and section 31, township 15 south, 
range 43 east, was worth $125 per acre with the water right; but he 
did not consider the land worth anything without the water right. 
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The plaintiff's project, then, is to séll to other landowners water 
rights at $125 per acre, which, when purchased, will make the land 
worth $125 per acre. In other words, it has devised a scheme where- 
by it appropriâtes to itself under the name of a water right the en- 
tire value of the land for which the water is appropriated, whether 
the land is owned by itself or another. 

There is, however, a qualification to this selling price of a water 
right. The witness testified that the charge of $125 per acre is upon 
the payment of that sum in 16 annual payments, "which," he says, 
"is différent from a cash basis. If any one should want to buy wa- 
ter, and would corne up with the cash, it would receive considéra- 
tion." 

Walter S. Martin, the président of the défendant company, tes- 
tified that he had a conférence with the officers and représentatives 
of the plaintiff company at Sait Lake concerning the plaintiff's ir- 
rigation Project. The upshot of the conférence was that Martin 
was asked if his company would buy water for its land at the rate 
of (he thinks) $90 or $95 per acre. Martin thought the price was 
too high; but, whether it was high or not, it was a discrimination 
in favor of the défendant, based upon considération other than that 
of priority of contract. Mr. Martin insisted that whatever offer was 
made to him should include also the land of the farmers on Willow 
creek who were members of the Water Users' Association. To this 
proposition plaintiff objected, and no agreement was reached. 

In the récent case of Impérial Water Co. v. Holabird, 197 Fed. 
4, 116 C. C. A. 526, we had occasion to consider certain features 
of the organization of the California Development Company and its 
charge for a water right under the irrigation laws of California. In 
that case the settler on public land within the project was compelled 
to take water from the company at a fixed and arbitrary price for 
a water right, which in that case was fixed at $25 per acre, and fol- 
lowing the doctrine of previous cases in this court we there held that 
an irrigation company appropriating water for sale under the stat- 
ute had no authority to make private contracts for so-called perpétuai 
water rights, and that such contracts were void. 

In Thayer v. California Development Co., 128 Pac. 21, this same 
irrigation company was before the Suprême Court of the state of 
California. The scheme had been organized upon substantially the 
same plan as that of the plaintiff in the présent case. It included an 
irrigation company, which had appropriated water from the Colorado 
river to irrigate a certain designated territory, and subsidiary corpo- 
rations for the purchase of land in that territory, with water rights 
to be attached to the land purchased from the irrigation company. 
The question was whether the water appropriated from the Colorado 
river for distribution in accordance with this scheme was dedicated 
to a public use. The Suprême Court of California held that it was 
not, and that neither the irrigation company nor any of its subsidiary 
water companies possessed the power of eminent domain. I see no 
reason why the law of the California case is not applicable to the 
présent case. 
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But, assuming tliat the plaintiff is entitled under the laws of Oregon 
to condemn private property for a private use, there is still further 
objection to thèse proceedings that the appropriation of water by the 
plaintifï was not in accordance with the requirements of the statute. 
Section 4 of the act provides : 

"Wlien a point of diversion sliall liave been selected, snch corporation sliall 
post in a conspicuous place tliereat a notice in writing eontaining a state- 
ment of tlie name of tlie ditcli or canal or tiume and of tlie owner tliereof, 
the point at whlcli its lieadgate is projiosed to l)e constrncted, a gênerai de- 
scription of the course of said ditcli or canal or flume, the size of the ditch 
or canal or flume, in width and deptli, the nuiuber of cubic Inches of water 
by miner's nieasuremeut under a six-inch pressure intended to be appropri- 
ated, and the number of réservoirs, if any." 

It appears from the évidence that no notice of appropriation of 
water was posted by the plaintiff at the point of diversion, as required 
by the statute, and as alleged in the amended complaint. A notice 
was posted, signed by the Willow Land & Irrigation Company, and 
not by the plaintiff, the Willow River Land & Irrigation Company; 
and in the body of the notice it was stated that the canal conveying 
the appropriated water should be known as the Mountain Side canal, 
and that the name of the owner was the Willow Land & Irrigation 
Company, and not the Willow River Land & Irrigation Company. 
It is not alleged in the amended complaint that this différence in 
name in the notice was a clérical mistake, or a mistake at ail, or that 
the name of the plaintiff, was intended to be signed to the notice and 
stated in the body thereof, instead of the name of the Willow Land 
& Irrigation Company. For ail that appears in the record, no notice 
of appropriation of water was ever posted by the plaintiff, and 
the proposed canal was not owned or to be owned by the plaintiff, 
and there is nothing in the record to show that the Willow Land & 
Irrigation Company is in fact the Willow River Land & Irrigation 
Company. Furthermore, the notice states that there were to be tvvo 
réservoirs to be used for storage purposes in connection with the 
opération of the canal. The headgate of the vtpper réservoir was 
to be located in the southvvest qtiarter of the northwest quarter of 
section 27, township 14 south, range 42 east. The headgate of the 
lower réservoir was to be located in the northeast quarter of the 
Southwest quarter of section 2, township 15 south, range 42 east. 
It appears from the évidence that the site of the upper réservoir was 
located on the south west quarter of the southwest quarter, instead 
of the southwest quarter of the northwest quarter, of section 27, 
township 14 south, range 42 east. This section is claimed by the 
défendant, but the plaintiff does not seek to condemn any part of it 
in thèse proceedings. 

It is certified that the notice of location and appropriation was 
posted in a conspicuous place at the point of diversion, to wit, at the 
point of the headgate of the réservoir situated in the southwest 
quarter of the northwest quarter of section 27, township 14 south, 
range 42 east ; but as no réservoir was located on that particular 
subdivision of the section, and the river did not touch it, no notice 
was in fact posted at the i^oint of diversion, and, as no réservoir was 



EASTEBN OBEGON LAND CO. V. WILLOW BIVER L. & I. CO. 533 

in fact located on section 2, township 15 south, range 42 east, there 
was no location of a point of diversion at any place where water 
could be taken from Willow creek. In the notice the gênerai course 
and direction of the canal was stated to be from said headgate in a 
southwesterly direction through section 2, township 15 south, range 
42 east ; but no réservoir or headgate was in fact located in section 
2, and how or in what manner or through what land the canal was 
to be carried from the supposed point of diversion in section 27, 
township 14 south, range 42 east, in a southwesterly direction for 
the distance of more than a mile to section 2, township 15 south, 
range 42 east, was not stated in the notice. But the évidence and 
the map showing the project of the Willow River Land & Irriga- 
tion Company, introduced in évidence upon the trial of this case, 
shows that the line of the canal as projected passes through sec- 
tion 34, township 14 south, range 42 east, not mentioned in the no- 
tice, thence south through section 3, township 15 south, range 42 
east, land owned by the défendant, but not mentioned in the notice, 
instead of through section 2, township 15 south, range 42 east, asi 
stated in the notice ; the line of the canal at this point passing some 
distance to the west of the line stated in the notice. The notice also 
stated that the gênerai course and direction of the canal from the 
headgate in section 2 was to be in a southwesterly direction through 
sections 11 and 14. The évidence does not show that the canal pass- 
es through sections 11 and 14, and in fact does not, but does pass 
through other sections to the west and south, among others, through 
sections 21 and 31 in township 15 south, range 42 east, lands belong- 
ing to the défendant, but not mentioned in the notice. 

The substantial objection to thèse différences between the posted 
and recorded notice and the line of the canal as actually projected and 
shown by the map introduced in évidence is the fact that the canal as 
projected passes through lands of the défendant in sections 3, 21, and 
31, in township 15 south, range 42 east, concerning which no notice 
was ever posted or given, and this suit is to condemn lands belonging 
to the défendant concerning which no proceedings hâve ever been taken 
as required by the statute. 

Section 5 of the act of 1891 required further that: 

"Wlthln ten days from the date of the postlng of such notice [notice re- 
quired by section 4] such corporation shall flle for record in the office of 
the county clerk or reeorder of conveyances, as the case may be, of the 
county in which said ditch or canal or flume, distributing ditches, réservoirs 
and feeders, are situated, a similar notice, and at the same time shall iile a 
map showing the gênerai route of said ditch or canal or flume. • * ♦" 

A notice purporting to be a notice similar to the posted notice was 
filed with the county clerk of Malheur county, and a certified copy of 
this record was introduced in évidence over the objection of the de- 
fendant that the paper was incompétent and immaterial, because the 
instrument purported to be filed by a corporation other than the plain- 
tiff (referring to the différence in name heretofore stated), and be- 
cause the instrument was defective and inaccurate in the particulars 
heretofore mentioned and others of the same character. There was no 
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évidence that at the time the notice was filed with the clerk of the 
county, or at any time, a map had been filed with the clerk showing the 
gênerai route of the canal, ditch, or flume, and in fact no such map 
was^ ever filed with the clerk. But in lieu of such a map the plaintiff 
introduced in évidence a map which plaintiff's engineer testified had 
been prepared under his direction in March, 1911, nearly three years 
after posting the notice as claimed by the plaintiff. This map the en- 
gineer testified had been prepared from the notes obtained from the 
engineers who had charge of the work. It showed the direction and 
course of the ditch and canal, differing from the notice in the matters 
hereinbefore referredi to ; that is to say, the map does not show a 
canal or ditch foUowîng the gênerai course and direction stated in the 
notice, but it does show a canal or ditch paèsing through other sections 
and other lands, aniong others, certain lands of the défendant which 
the plairitiff. now seeks to condemn in this action, notwithstanding the 
posted and recorded notice did not refer to thèse lands, and no map 
was ever fil'éd with the county clerk showing the gênerai or any course 
of the cariai. 

Référence lias been made to the act of February 22, 1905 (Laws Or. 
1905, p. 401),, This act was passed in aid of, and in co-operation with, 
the United States in dealing with arid lands for irrigation purposes in 
certain states including Oregon undër Réclamation Act June 17, 1902, 
c. 1093; 32 Stat. 388 (U. S. Comp. St. Supp. 1911, p. 662). The act 
of 1905 does not purport to repearthe prior act of 1891, and a'repeal 
will not be ittiplied unless there is an irreconcilable conflict betwéen the 
two acts. Beàls V. .Haie, 45 U. S. (4 How.) 37, 11 L. Ed. 865. The 
first section of the Oregon' act of 1905 is gênerai in its terms, and pro- 
vides a method of procédure whereby any person, association, or cor- 
poration thereafter intending to acquirë a right to a bénéficiai use of 
any waters for the réclamation of arid lands is required to — 

"post in a cpnsplçuous place at the proposée! point of diversion a wrltten 
or' prlnted notice cbntàining the name of such appllcaiit and the stream or 
other source of supply of suCh water, a brief description of the point of 
diversion, and the nature o£ the bénéficiai use to whlcli such vs^aters are to 
be applied, apd the exact date of posting, and shall within fifteen days 
thereafter file in the office of the clerk of the county in which such notice is 
posted, a duplicate thereof so attested." 

This is substantially the requirement of section 4 of the act of Feb- 
ruary 18, 1891. Section 5 of the latter act further requires that: 

"Within ten days from the date of posting such notice, such corporation 
shall file for record in tlie office of the county clerk or recorder of con- 
veyances, as the case may be, of the county in which said ditch or canal or 
flume, distributing ditclies, réservoirs and feeders, are situated, a similar 
notice." 

The substantial différence in the two statutes down to this point is 
this: Under the act of 1905 a "duplicate" of the posted notice must 
be filed with the, clerk of the county within "fifteen days" after post- 
ing, while in the earlier statute a notice "similar" to the posted notice 
must be filed with the clerk of the county "within ten days of the date 
of posting such. notice." This différence is not material; but, as we 
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shall presently see, the two sections relate to two separate and distinct 
subjects. Section 5 of the act of 1891 requires that: 

"At the time [plaintilï] shall file a map showing the gênerai route of said 
ditch or canal or flume." 

Section 1 of the act of 1905 provides : 

"And [plaintiff] shall within thirty days thereafter flle In the office of 
the State englneer a certifled copy of such duplicate as flled in the office of 
the county clerk, which shall be accompanled by such information, maps, 
fleld notes, plans and spécifications as œay be necessary to show the method 
of construction" at the point of diversion. 

That thèse two sections of the acts of 1891 and 1905 hâve a very 
diiïerent purpose is plain. The first is to give notice to the public in 
the lôcality where the ditch, canal, or flume is to be situated, through 
the county clerk or recorder of conveyances, as to the proposed gên- 
erai course of the canal, ditch, or flume, so that ail parties in interest 
in that lôcality may be fuUy advised and hâve an opportunity to pro- 
tect their rights in any manner in which such rights may be involved. 
The second requires the appropriator to furnish such information to 
the State engineer by maps, field notes, plans, and spécifications as may 
be necessary to show the method of construction at the point of diver- 
sion. It is f urther required that : 

"AU such maps, fleld notes, plans and spécifications shall be made from 
actual surveys and measurements and shall be retained in the office of the 
State englneer." 

This information is to enable the state engineer to perform the duties 
of his office under the statute with respect to the appropriation of 
water for a bénéficiai use in the réclamation of arid lands under the 
fédéral act. It does not purport to deal with ditches, canals, or flumes 
connected with Systems of irrigation organized and carried on by cor- 
porations exclusively under the state law. The two acts are incon- 
sistent and irreconcilable only in this: They relate to two différent 
subjects. 

But it is contended by the plaintilï that the act of 1891 was repealed 
by the act of February 24, 1909 (Laws Or. 1909. p. 319 et seq. ; Lord's 
Oregon Laws, §§ 6594 to 6672). Concerning this contention it can be 
said, as bas already been said with respect to the act of 1905 : The act 
of 1909 does not purport to repeal the act of 1891. And there is this 
further answer to the contention : The Législature of Oregon bas de- 
clared in eiïect that it was not so repealed by amending sections 2 and 
4 of the act of 1891 by an act passed February 23, 1909 (Laws Or. 
1909, pp. 132 and 135 ; Lord's Oregon Laws, §§ 6526 and 6528). The 
amendments are stated to be amendments to sections 4994 and 4996 
of Bellinger & Cotton's Annotated Codes and Statutes of Oregon. 
Thèse two sections are the Bellinger & Cotton codifications of sections 
2 and 4 of the act of 1891. 

It is further contended that the act of 1909 bas cured ail defects 
in the appropriations of water arising out of any irregularity or in- 
sufficiency of the notice required by law to be posted and recorded. 
The provision referred to is contained in paragraph 7 of section 70 of 
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the act of Ftbruary 24, 1909 (Laws Or. 1909, p. 342; Lord's Oregoii 
Laws, § 6595), as follovvs : 

"And where appropriations of water heretofore attenipted liave beeii un- 
dertaken in good faitii, and the work of construction or improveineut there- 
uiider lias beeii in good faitli eonniienced and dilijrently prosecnted. sucli ap- 
propriations sliall not be set aside or avoided, in proceedings nnder tliis 
iiet, lieeanse of any Irregularity or insufliclenoy of the notice by law, or in 
the mauner of posting, reeording, or publication thereof." 

This section in and of itself recognizeS' the existence of the act of 
1891 and amends it, but does not repeal it. The Suprême Court of the 
State of Oregon had held that the act of 1891 must be strictly con- 
strued, and that whoever claimed anything by virtue of it must bring 
himself clearly within its terms. Umatilla Irrigation Co. v. Barnhart, 
22 Or. 389, 392, 30 Pac. 37. The same rule must necessarily be ob- 
served in construing the later act, which provides only for the exer- 
cise of the right of eminent domain in behalf of a public use. As we 
hâve seen, the plaintiff's irrigation project is not organized to serve 
the public generally, but for its own use and benefit, and for others 
who may become stockholders in the corporation it bas formed to con- 
struct and maintain the proposed irrigation System. The défendant 
in this case is not seeking in its défense to this action to avoid or set 
aside plaintiff's appropriation of water for its private project. What 
it is seeking to do, and bas a right to do, is to require that plaintiff shall 
show in this action a légal right to condemn and take defendant's land 
for that project, and the curative act is only for the benefit of corpora- 
tions and persons seeking to acquire property rights for a public use. 
In our opinion the plaintiff does not corne within the provisions of this 
statute and cannot claim its benefits. 

There is a further objection that the only purpose of the statute was 
to cure irregularities and insufficiencies in the notice, while the objec- 
tion hère is that there was no notice posted or recorded, irregular or 
otherwise, relating to defendant's lands in sections 3, 21, and 31, in 
township 15 south, range 42 east, and no map was filed in the clerk's 
office as required by the statute relating to any lands, and this omis- 
sion has not been cured by the statute. 

As before stated, the plaintiff amended its complaint on the 15th 
day of March, 1911. In addition to the matters heretofore stated, 
plaintiff alleged that on the 23d day of June, 1909, it had fîled in the 
office of the state engineer its application for a permit to store the wa- 
ters of Willow creek and Cow creek to the amount of 36,500 acre feet 
in a réservoir situated on Willow creek, in township 14 south, range 
41 east; such water to be used for irrigation and clomestic purposes, 
and to be distributed and- carried and conducted through the canals 
described in the complaint for the irrigation of lands susceptible of 
irrigation therefrom. It was further alleged that at the time plaintiff 
filed with the state engineer maps and field notes in duplicata, showing 
the location of the irrigation works and the lands to be irrigated there- 
from ; that said application was held by the state engineer until July 
30, 1910, when it was returned to the applicant for correction, and 
said application was thereupon duly corrected and completed by the 
plaintiff to confomi to the requirements of said state engineer and the 
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State board of control ; that such corrected application vvas refiled in 
the office of the state engineer on August 23, 1910, and that said ap- 
plication was nnmbered 147 in said office. 

The court found that an application was made by the plaintiff to the 
state engineer for a permit to store water as alleged in the amended 
complaint, but did not find that the plaititifif had iiled with the state 
engineer maps and field notes in duplicate showing the location of the 
irrigation works and the lands to be irrigated therefrom, and did not 
find that the permit applied for had been granted by the state engineer. 
In the absence of a permit from the state engineer, plaintifif's claim 
to a right to divert water under the act of 1909 has not been estab- 
lished. 

In Cooley's Constitutional Limitations (7th Ed.) p. 760, the author, 
speaking of the right to appropriate private prdperty to public use, 
says : 

"When, liowever, action is had for this purpose, there must be kept in 
\-ie\v that gênerai as well as reasonable and just rule that, wlienever in pur- 
suanee of law the property of an indlvidual is to be divested by proeeedings 
against hls will, a strict complianoe must be had with ail the provisions of 
law wlilcli are made for his protection and benefit, or the proeeedings wlU 
be ineffectuai. Those provisions must be regarded as in the nature of con- 
ditions précèdent, which are not only to be observed and complied with be- 
fore the right of the property owner is disturbed, but the party claiming 
authority under the adverse proceeding nmst show affirniatively such com- 
jdlance. * * * Wo high a prérogative as that of divesting one's esta te 
against his will should only be exercised where the plain letter of the law 
])erniits it, and under a careful observance of the formalities prescribed for 
the owner's protection.' 

As _I understand the opinion of the majority of the court in this 
case, it holds, in efifect, that under the laws of the state of Oregon re- 
lating to irrigation projects, private property may be condemned and 
taken for a private use. If this is so, it cannot be that a less strict rule 
is required in observing the statutory requirements than where private 
property is being taken for a public use. It therefore seems to me 
that, even upon the theory of the majority opinion, the plaintiflf in 
this case should be held to a strict compliance with ail the provisions 
of law regulating such proeeedings, and should be required to show 
affirmatively that it has complied strictly with ail such requirements. 

I think I bave shown this has not been done, and that the f acts found 
are not sufficient to support the judgment. 



OARPENTER STEEL: CO. v. NORCROSS. 

(Circuit Court of Appeals, Sixth Circuit. April 11, 1913.) 

No. 2,285. 

1. Master and Servant (§ 37*)— Contract of Employaient— Breach—Dis- 

CHAHGE — MiSCONDUCT. 

In an action for breach of a contract of employment by discharglng 
plaintiff for alleged misconduct, it is a sufficient défense that plaintiff 
had been gullty of the misconduct alleged, and that it was such as to 
.iustlfy a discharge, though the employer did not know of the misconduct 



*For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, &-Rep'r Indexes 
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allégea at the time of the discharge, or other luisconduct was made the 
basis thereof. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §| 12, 
43 ; Deo. Dig. § 37.*] 

2. Master and Servant (§ 30*)— Contbact or Bmploymbnt— Bkbach— Dis- 

CIIABGE — MlSCONDUCT. 

Mlsconduct to justify a servant's discharge must be misconduct in the 
service, or misconduct prior to service, aud proof of moral fraud on the 
part of the servant In concealing it f rom the master. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 30- 
36 ; Dec. Dig. § 30.*] 

3. Master and Servant (§ 30*)— Contbact or Employment—Dischabqe— Mis- 

conduct. 

While conduct of an employé Involvlng moral turpitude, v^illful insub- 
ordination, or habituai iieglect will justify a dlscliarge, the gênerai rule 
is that the servant owes the master the duty of faithfulness, whether 
expressed in the contract of employment or iiot, and that any conduct 
on the servant's part which amounts to unfaithfulness, or which -wit- 
nesses an unfaithful disposition, or a disposition which is likely to issue 
in unfaithfulness, is mlsconduct justifying a discharge. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 30- 
36 ; Dec. Dig. § 30.*] 

4. Master and Servant (§ 43*) — Contract of Employment — Breach— Dis- 

CHAROP — Misconduct— Questions for Jury. 

Where plaintiff was employed as manager of defeudant's branch ware- 
house in Clevelaiid, Ohio, maintained for the sale of liigh-grade steel in 
large part to the automobile trade, and was glven a bank account from 
which to pay the expeuses of his branch warehouse, etc., évidence that in 
entertalning purchasing agents in the trade at an automobile show in 
New York he was guilty of excessive drinking, visiting a gambliug resort, 
cousorting with lewd women, aud comuûtled other aets of dissipation, 
and that he made advances ont of his deposit account to employés under 
hlm and to customers, and also at times used portions thereof for his 
own benefit in paying life Insurance premluuis, etc., did not show such 
mlsconduct as warranted his discharge as a matter of law ; such ques- 
tion being one of fact for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 57, 
58; Dec. Dig. § 43.*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio; William L. Day, Judge. 

Action by George B. Norcross against the Carpenter Steel Com- 
pany. Judgment for plaintiff, and défendant brings error. Afïirmed. 

W. D. Turner and M. B. & H. H. Johnson, ail of Cleveland, Ohio, 
for plaintiff in error. 

Carpenter, Young & Stocker, W. H. Boyd, and D. C. Westenhaver, 
ail of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON and DENISON, Circuit Tudges, and 
COCHRAN, District Judge. 

COCHRAN, District Judge. This suit was brought in the lower 
court by défendant in error, George B. Norcross, against plaintiff in 
error, the Carpenter Steel Company, ' to recover $43,600 as damages 
for breach of a contract of employment by wrongfully discharging 
him therefrom. It resulted in a verdict and judgment for $3,000. 

^1 ' — - — — — ■ ■ ■ ,, , 

•For other cases see same Uvic & § number in Dec. & Am. Digs. 1907 to aate, & Rep'r Indexes 
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The sole error assigned is the refusai by the court, at the close of 
ail the évidence, to give a peremptory instruction to the jury to find 
for défendant, to which refusai it duly excepted. 

The Company is a corporation engaged in the manufacture and sale 
of the higher grades of steel at Reading, Pa. A large portion of its 
output is sold to manufacturers of automobiles, and of parts thereof. 
Norcross was in its employ in the dual capacity of salesman for the 
States of Ohio, Michigan, and Indiana, possibly the most important 
territory covered by the company, with headquarters at Cleveland, 
Ohio, and of manager of its branch warehouse located at that place. 
In both positions he had a number of employés under him. At the 
time of his discharge he had been in its employ for over four years, 
under three successive contracts of employment. The terms of the 
first two were for two years each, the first beginning January 1, 1906, 
and the second, January 1, 1908. The third and last one, then in 
course of performance, was for five years, beginning January 1, 1910. 
It was entered into November 10, 1909. The discharge took place 
January 15, 1910, in the middle of the first month after the beginning 
of this term. At first Norcross's position was that of salesman merely. 
He became manager, also, during the first term, to wit, on July 7, 1907, 
when the branch warehouse was first established. On the occasion 
of each renewal he received an increase in salary. His salary during 
the second term was $350 per month. By the last contract it was pro- 
vided that he should receive $5,000 per year, payable monthly, and 
3.20 of 10 per cent, of the net annual income of the company, to the 
extent of $25,000, which, if it amounted to that, and there was a rea- 
sonable probability that it would, would yield him additionally $3,750, 
payable semiannually. He received, in addition to his salary, his Per- 
sonal éxpenses ; reimbursement for each month's expenses being made 
on the tenth day of the succeeding month. The last contract, in its 
enlargement of the term of employment and its increase of compensa- 
tion, bespoke that his services were regarded as highly valuable. It 
was testified that during his employment he had brought business to 
it amounting to as much as $1,250,000. 

The défense to the suit was that he had been guilty of such miscon- 
duct as to justify his discharge ; the particular misconduct relied on 
as constituting the justification being specified in defendant's pleadings. 
That relied on in its original answer, filed May 6, 1910 — the suit hav- 
ing been brought March 2, 1910 — ^happened subséquent to the begin- 
ning of the then contract of employment and just previous to the dis- 
charge. In an amended answer, filed nearly a year afterwards and 
just before the trial, to wit, on April 29, 1911, it set up, in addition, 
misconduct that happened prior to the beginning thereof, but during 
the previous terms, mainly during the second or immediately preceding 
one. The former misconduct was the sole basis of the discharge. 
The claim was that the latter was not then known. 

To entitle plaintiflf in error to a reversai, it is essential that, under 
the évidence, it was not possible for a fair-minded man to find that 
the défendant in error had not been guilty of the particular misconduct 
alleged or that it was not such as to justify his discharge. 

[1] It is not important that the company did not know of the mis- 
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conduct at the time of the discharge, or that otlier misconduct was 
made. the basis of the discharge. It is suftlcient that he had been 
guilty of the misconduct alleged, and that it was such as to justify his 
discharge. This is well settled. Main, if not sole, reliance is had on 
the misconduct which it was alleged in the amended answer Xorcross 
had been guilty of prior to the beginning of his then contract of em- 
ployraent, which it is claimed was not known at the time of his dis- 
charge, and was not made the basis thereof, and \yhich the compaiiy 
was somewhat belated in bf inging to the attention of the court by 
amended answer, and to only a portion thereof. It is assumed that 
it is not possible for the fact that this misconduct did not happen un- 
der the contract of employment in force at the time of the discharge, 
but under the previous ones, to affect the matter. It was stated in 
oral argument that it was well settled that it could not. But I find no 
authorities dealing with just such a situation. Authorities may be 
found which détermine the efïect of misconduct prior to any service. 

[Z] They lay down that the gênerai ruie is that misconduct to jus^ 
tify a discharge must be misconduct in the service, and that, in order 
to justify a discharge on the ground of misconduct prior to service, 
the servant must hâve been guilty of a "moral fraud" in concealing 
it from the master when entering into the service. Wood, Master and 
Servant, p. 212. 

Possibly the same rule, and none other, should apply where the mis- 
conduct relied on happened under a prior contract of employment of 
which that then in force may be said to be a renewal. The necessities 
of this case, however, do not call for a décision of this question, and 
it w'û\ be disposed of on the basis that this considération does not aiïect 
its disposition. 

[3] But, before dealing with this misconduct, that set up in the 
original answer and the other portion of that set up in the amended 
answer, which is of a similar character to that set up in the former, 
should be noticed. There is sufficient uncertainty as to whether re- 
liance is not also had thereon to require that it should be. And pre- 
liminary thereto a word or two should be said as to the nature of the 
misconduct which the law makes a justification for a discharge. It 
is certain that conduct involving moral turpitude, wiUful insubordina- 
tion, or habituai neglect is such misconduct as to justify a discharge. 
An early case limited justification thereto. But it is now well settled 
that any conduct which is prejudicial or likely to be prejudicial or in- 
jures or has a tendency to injure the master is misconduct that war- 
rants a discharge. 20 A. & E. Enc. of Law, p. 27; 26 Cyc. pp. 988, 
990. 

In Wood, Master and Servant, p. 208, the law is stated thus: 

"Misconduct prejudicial to the miister's interests, altliouKli not exhlbiting 
moral turi)itude, Is a good cause for the discharge of a servant. Aud con- 
duct exhibitins moral turpitude, althouKh productive of no damage to the 
master's interests, is a good ground for terniiuating the contract. Mère mis- 
conduct, not auiounting to insubordination, or exerting a bad influence over 
other servants, or producing Injury to the master's business, or members of 
the master's fainily. is not enough to warrajit the discharge of a servant. 
The misconduct must be gross or such as is incompatible with the relation, or 
pernicious iu its influence, or injurious to the master's business." 
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And again on page 220 the matter is put thus : 

"In order to justify a master in dlscharging a servant the servant must 
hâve been guilty of conduct that amounts ti) a breach of souie express oj' 
ImpUed provision of the contract of hiring. Anything less' than tliat will not 
amount to a légal justification or excuse. The niere fact that lie lias been 
guilty of iniproi)er or unbecoming eondnct, or that lie has, in some slight 
uiatters, been guilty of a violation of his niaster's orders, will not warrant 
his discharge; but his conduct niust bave been such as to involve moral tur- 
pitude and his insubordination must bave been willful and such as is ineon- 
sistent with the relation wliicli he holds to the master and the duties he owes 
him." 

Possibly the matter may be put thus : The servant owes the master 
the duty of faithfulness, whether expressed in the contract of em- 
ployment or not. It is an implied, if not an express, term thereof. 
It foUovi's that any conduct on his part which amounts to unfaithful- 
ness or which witnesses an unfaithful disposition, or better, perhaps, 
a disposition which is Hkely to issue in unfaithfulness, is misconduct 
caUing for a discharge. It is, no doubt, because conduct involving 
moral turpitude witnesses such a disposition that it is such misconduct 
as to justify a discharge. It is in the Hght of thèse gênerai principles 
that this case is to be disposed of. 

[4] The misconduct relied on in the original answer consisted of dis- 
sipation and insubordination in the city of New York on the occasion 
of an automobile show held there, beginning Saturday evening, Janu- 
ary 8, 1910, and ending Saturday evening, January 15th, on which 
day the discharge took place. 

At that show the company had a small booth and made an exhibit of 
the articles, not very many, which it had for sale to the automobile 
trade. The insubordination complained of was, not attending at the 
booth pursuant to direction, and not keeping an appointment with its 
gênerai manager at its New York office on the afternoon of Tuesday, 
the llth. If it be assumed that such insubordination was sufficient to 
justify the discharge, there was such contrariety in the testimony as 
to whether Norcross had been in fact directed to attend at the booth, 
and such an explanation of his failure to keep the appointment as to 
require a submission of the matter of insubordination to the jury. It 
is not contended otherwise. The real complaint as to his conduct on 
this occasion has to do with his dissipation. It took the form of ex- 
cessive drinking, association with loose women, and visiting a gambling 
resort. The conduct, of a similar character to this, relied on, in the 
amended answer, as having happened under the previous term of serv- 
ice, consisted of drinking to excess. That he so conducted himself on 
the occasion of this show and that he had at times during the previous 
term of service indulged in excessive drinking was admitted. The 
only question is as to whether such misconduct justified his discharge. 
It was to such an extent that possibly, ordinarily, it would hâve to be 
held that it amounted to a justification. Norcross' position in regard 
thereto was this : He so conducted himself in furthering the business 
of the company. It helped it along for him to furnish entertainment, 
and entertainment of this character, to the purchasing agents of its 
customers in the automobile trade. He could not do this without 
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taking part. And it was expected of him by the company that he 
should furnish such entertainment. He had been in the habit of at- 
tending automobile shows with no other purpose in view than this, 
and that was what took him to New York on this occasion. In his 
answer to the letter notifying him o£ his discharge, written by the 
président, he gave this account of his présence and course there : 

"My principal object In going to tlie New York sliow was to meet my 
friends, the company's friends from out liere, at a time when tliey would be 
free, and to entertain tbem in such manner as would best suit them. Now I 
know thèse people, otherwise we would not be doing the business that we 
are. I knéw what thèse people wanted to see, and I showed it to them and 
there were not six hours during my stay that I was not with some good cus- 
tomer. That I can prove. Perhaps I overdid the thing, in which case I am 
sorry." 

There was substantial evidence=evidence fît to induce conviction 
in support of this position. In view of it, it cannot be said that it was 
the duty of the lower court to hold as a matter of law that the com- 
pany had a right to discharge him. If his position was true, such 
conduct was regarded by it as bénéficiai and not prejudicial to it, and 
it was indulged in at its instance, and could not, therefore, justify 
his discharge. That he seems to hâve liked to so conduct himself, 
and that at times he was unable to stand up, and had to resort to 
Turkish baths, and a six weeks' stay at Muldoon's, the latter with 
the company's consent, but, possibly, without its knowledge as to the 
true cause thereof, to keep himself in condition, did not make it other- 
wise. Possibly had he indulged more moderately he could hâve donc 
better by the company, but everything points in the direction that, 
as it was, he was doing quite well by it. Possibly, also, had he con- 
tinued in its service, a time might hâve come when his ability to serve 
it would hâve been so impaired by such a course of life that it would 
hâve been under no obligation to continue him in its employ. As to 
this no opinion is expressed. It is certain that it cannot be said as a 
matter of law that such a time had arrived when he was discharged. 
Until then, at least, the company had no right to discharge him, 
without first changing its attitude towards such conduct, and notify- 
ing him thereof. It is due to the company, perhaps, to say that there 
was substantial évidence to the effect also that this method of securing 
business — i. e., by entertaining the purchasing agents in such ways — is 
largely resorted to in the automobile trade, and, further, that, whilst 
the évidence was to the effect that it was approved by certain of its 
officers and agents, superior in authority to Norcross and for whose 
actions it was responsible, the évidence does not trace knowledge 
thereof home to its président and board of directors. It is probable 
that it was becanse the président first became aware of such conduct 
on the part of Norcross on the occasion of the New York show, and 
was so shocked thereby that he came to be discharged, though, ac- 
cording to Norcross' uncontradicted testimony, on his return from 
Muldoon's the président took him to dinner in New York and ordered 
Champagne, as he had done at other times, when entertaining him at 
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luncheons or dinners in that city. It is clear, therefore, that the 
Company was not entitled to the peremptory instruction on this ground. 

The misconduct mainly, if not solely, rehed on and set forth in the 
amended answer was of a différent character. It had to do with a 
$1,000 fund placed in his hands as manager of the Cleveland ware- 
house to meet its expenses. He was informed of its estabhshment and 
of his appointment as manager thereof by letter of July 5, 1907, in- 
closing a check for $1,000, payable to his order as manager, By the 
letter he was directed to open an account in a certain Cleveland bank 
in the name of "the Carpenter Steel Company, by George B. Nor- 
cross, Manager," and to deposit to the crédit of the account remittances 
f rom it and such payments as he might receive in actual currency f rom 
customers, to use the funds placed at his disposai "to pay the expenses 
of conducting the warehouse," and to render a monthly account in such 
form as might thereafter be prescribed by the accounting department. 
He so deposited the check and subséquent remittances. There seem 
to hâve been no currency payments by customers, He made payments 
on account of warehouse expenses and rendered monthly accounts 
down to and including January 1, 1910. Thèse accounts showed the 
remittances and warehouse expenses during the month, and gave 
the balance after deducting the latter from the former, which was 
always termed "balance on hand." Shortly after the receipt of each 
account, almost always on the lOth of the month, the company remit- 
ted to him the amount of the expenses of the preceding month, which, 
added to the balance reported on hand, would bring the amount up to 
$1,000, The misconduct complained of in relation to this fund was 
that he at times used portions thereof for his own benefit in paying 
life insurance premiums, and otherwise, and out of it made advances 
to employés under him and to customers and made no report of such 
use and advances. It followed from this, it is claimed, that he was 
guilty of insubordination, embezzlement, and untruthfulness. The in- 
subordination consisted in not adhering to the direction contained in 
the letter of July 7, 1907, establishing the warehouse and creating the 
fund ; the embezzlement, in appropriating portions thereof to his own 
and others' uses; and the untruthfulness, in stating that he had cer- 
tain balances on hand which he did not in fact bave. 

In valuing this conduct=determining the effect to be given to it 
several things are to be taken into considération. Norcross' position 
was one of high grade, and much was left to his discrétion and judg- 
ment. He was but slightly hampered by directions. That contained 
in the letter of July 5, 1907, is the only direction which the record dis- 
closes that was ever given to him during the course of his employment. 
In the case of Park Bros. & Co., Ltd., v. Bushnell, 60 Fed. 583, 9 
C. G. A, 138, it was held that misconduct which would justify the 
discharge of a mère clerk or workman might not justify the discharge 
of a servant of a much higher grade. The letter contained no express 
prohibition against the use of the fund for any other purpose than 
paying the expenses of conducting the warehouse. The amount pro- 
vided for that purpose, to wit, $1,000, was nearly twice as much as was 
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really needed; and, notvvithstanding his monthly reports sliowed this, 
no diminution of the fund ever took place. In only one of the thirty 
months in vvhich it vvas in existence did the monthly expenses exceed 
$500, and that month the excess was only $21.35. In only six other 
months did they exceed $400, and freqviently they did net exceed 
$300. In his answer to that letter acknowledging receipt of the $1,000, 
dated July 8, 1907, seemingly he rose above it and made himself the 
judge as to its wishes as to the disposition of the fund. He did not 
say that he would follow the directions contained therein, but ex- 
pressed himself thus : "I think I know exactly how you wish this mat- 
ter handled and wiil be governed accordingly." This passed unno- 
ticed. During the 30 months, on 14 différent occasions, he restored 
moneys to the fund, amounting in ail to the sum of $1,163. At ail 
times the company was indebted to him on account of salary and Per- 
sonal expenses incurred by him in its service in excess of what he 
used for his own benefît. At least it does not appear that it vvas 
not, and it is more probable that it was. Indeed, it cannot be said un- 
der the évidence that the company's running indebtedness to him did 
not exceed both what he used himself and' what he advanced to cus- 
tomers and employés. He looked upon what he used out of this fund 
as advances to himself, similar to advances to customers and em- 
ployés, and regarded himself as personally bound for the latter as vvell 
as the former. It cannot, therefore, be said that there was the slightest 
danger of the company's losing anything by the appropriation of por- 
tions of this fund, in the manner stated, to the use of himself and 
those others. The considérations thus far alluded to make certain that* 
Norcross had no wicked intent to deprive the company of one cent of 
the fund thus intrusted to his care. If it were otherwise uncertain, it 
is made certain by the considération that he claimed no crédit for pay- 
ment on account of the warehouse that was not a just one, and vvas 
therefore accountable to the company for no greater sum than the 
balance vvhich he reported as being on hand. Nor can it be said that 
he had such intent to conceal from the company that he was making 
such uses of portions of the fund. The fact that th'ey were not en- 
tered in the monthly statements may be accounted for by the désire 
of the company to keep separate the expenses incurred on accotmt of 
the warehouse. He had been told to put in each month's statement, 
not only the expenses paid on this account during that month, but 
those incurred, whether paid or not, so that it might be advised at ail 
times as to the monthly expenses. And though the words "balance on 
hand" in each report, in a strict sensé, meant that so much was either 
in the bank or in cash, they were his words, and it cannot be said that 
it was unreasonable for him to think as he did, that they meant no 
more than that the balance shown was the amount for which he was 
accountable. According to his testimony he was not conscious of 
wrongdoing in relation to this fund, in either of the particulars in 
which his conduct is open to criticism. The company became aware 
of certain particulars thereof long before the discharge, and of it fnlly 
upon his discharge, in settling with him as to this fund, and its atti- 



CAEPENTER STEEL CO. V. NORCROSS 543 

tude towards vvhat it so became aware of is, at least, evideiitial of the 
fact that his view of the condiict was not unreasonable. On April 20, 
1908, he advanced to an employé under him named Woodworth $155 
out of this fund. Subsequently after Woodworth had paid back ail 
of the advance but $90, he was transferred to another territory. 
Thereupon Norcross spoke of the matter to the company's gênerai 
manager. His language was that he was "in the hole" to that amount. 
Clearly the company, thus early, knew from this that Norcross was 
going beyond the letter of July 5, 1907, in so far as it limited him to 
using the fund in paying warehouse expenses, and that the statement 
in his reports of balance on hand did not mean amount in bank or in 
cash. It made no complaint of his so doing, but, upou his request, 
collected the balance of $90 for him out of Woodworth's salary. 

Again, as already intimated, the accounting department, in prescrib- 
ing the form of the monthly statement, directed Norcross to take crédit 
for each month's warehouse expenses, whether paid or not. Pursuant 
to this direction, he frequently so did. The vouchers for such crédits 
were sent in when they were paid and they gave the date of payment 
thereof. Often the dates of payment so shown would be after the 
Company had remitted that month's expenses and just after they were 
received by Norcross. To an observant person this would suggest the 
possibility, if not indicate the fact, that until the receipt of the remit- 
tance, notwithstanding the statement as to balance on hand might indi- 
cate otherwise, that Norcross did not in fact hâve enough on hand to 
meet the crédits. 

It must be accepted, therefore, that the company knew that Nor- 
cross was using the words "balance on hand," not in their strict sensé, 
but in the sensé of what he was accountable for, and that he was using 
this fund for other purposes than paying warehouse expenses, at least, 
in making advances to employés under him. This it knew whilst thèse 
things were transpiring. It made no complaint thereof, and, notwith- 
standing it, it engaged him for the additional and enlarged term at the 
increased salary. The only thing which it can be said that it did not 
then know is that he was making advances of portions of the fund 
to himself. Thereby, as to the particulars of which it was aware, it 
condoned the past and authorized him to continue to act as he had 
done. But its conduct goes f urther than this : It is evidential that 
Norcross in the first instance did not do wrong in thèse particulars 
in acting as he did. Upon the discharge and the settlement of this 
account, it became fuUy aware of his conduct in relation to this fund. 
It made no complaint thereof at that time, and it was nearly a year 
before it set it up as a défense. So setting it up was purely an after- 
thought, and most Hkely came from counsel rather than from it. Its 
delay in so doing is likewise evidential of the fact that there was 
nothing in Norcross' conduct in relation to this fund that was a jus- 
tification for his discharge. The one thing in his conduct in relation 
thereto that is most subject to criticism was his advancing portions 
thereof to himself for his own use. We would not be understood as 
viewing lightly the use by a servant of funds intrusted to his care by 
204 F.— 35 
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its master, for his own purposes, without the latter's knowledge or 
consent. Ail we hold is that, under the facts and circumstances of 
this case, it cannot be said as a matter of lavv that such use as Nor- 
cross made of this warehouse fund for his own benefit justified his dis- 
charge. We feel quite sure that the company would not hâve dis- 
charged him because of it if it had become aware of it in the course 
of his employment. Indeed, it is not unhkely that it would not hâve 
directed him to cease so doing. This being so, we certainly ought not, 
because of it, justify a discharge made on another and untenable 
ground. 
The judgment of the lower court is affirmed. 



HAVANA CENT. R. CO. v. CENTRAL TRL'ST CO. OF NEW YORK. 

(Circuit Court of Appeals, Second Circuit. March 31, 1913.) 

No. 158. 

1. CoEPOBATiONS (§ 423*)— Officees— Beeaches of Trust. 

Rules for following trust fuiids apply for tlie protection of corpora- 
tions agaiiist breaciies of trust by tlieir offlcers. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dlg. §§ 1692-1695 ; 
Dec. Dig. § 423.*] 

2. Corporations (§ 430*) — Officees — MiausE of Corpoeate Funds. 

One wlio reçoives from an ofBcer of a corporation corporate obligations 
for his individual use, drawn by himself in his own favor, or who 
reçoives from such an ofiieer money or securities of the corporation in 
payment of the offlcer's Personal debts, does so at his péril, and is put 
on Inquiry to détermine whether the offlcer had authority to make such 
use of the corporation's property. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1740, 1741 ; 
Dec. Dig. § 430.*] 

3. Bakks and Banking (§ 138*) — Deposits— Relation of Bank with Cok- 

PORATE DePOSITOR. 

A bank in whlch corporate funds are deposited is not a trustée, quasi 
trustée, factor, or agent of the corporation, but its debtor only, and, 
though the bank is bound to satisfy itself that the offlcer of the cor- 
poration sigiiing checks is authorized to do so, it Is not the corporation's 
agent to détermine whether a clieck drawn conforms to the contract be- 
tween theni, but détermines the question at its péril. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. §§ 
398-405 ; Dec. Dig. § 138.*] 

4. Corporations (§ 430*) — Corporate Deposits— Misuse by Corporate Of- 

ficees — DuTY to Inquiee. 

The treasurer of a corporation liaving an active deposit account in 
défendant bank drew checks agalnst the deposit, signed by himself as 
treasurer, payable to himself or another, and, having Indorsed them, 
deposited them to his individual accouut in another trust company, which 
prçsented them to défendant, which paid them without question. The 
treasurer had no right to the checks, and his action in drawing them 
amounted to a crimlnal appropriation of the corporation's funds. So 
far as défendant was concerned, however, there was nothing suspicions 
about the checks, exeept that they were drawn by the corporation's 
gênerai fiscal offlcer to his own order and Indorsed by him, and other 
similar checks had been drawn and paid before, and défendant had no 
knowledge that the checks were being used for the treasurer's Personal 

•For other cases Bee same topic & i nitmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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beneflt. Held, that défendant was not charged with notiee, from the 
mère fact that the checks were drawn to the treasurer's own order, that 
they were being improperly used, and hence was not llable to repay the 
amount to the corporation. 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. |§ 1740, 1741; 
Dec. Dig. § 430.*] 

5. COEPOEATIONS (§ 430*) — COEPORATION DePOBITOR — ^MlSUSE OF FUNDS BT 

Corporation Officeh— Bank's Iiiabilitt. 

Where a bank has knowledge that an offlcer of a corporation depositor 
is using a check on the corporatlon's funds for his Personal beneflt, e. g., 
to pay his own debt to the bank, or to deposlt it to his Personal crédit, 
the bank is then put on inauiry, and, if it fails to make it, pays at its 
péril, not because it Is agent of the corporation, but because the bank 
cannot discharge its debt to its depositor, except on the depositor's au- 
thorized order. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1740, 1741 ; 
Dec. Dig. § 430.*] 

6. Corporations (§ 429*)— By-Laws — Notice. 

While a bank in which a corporation had a deposit account is charged 
with notice of the provisions of the corporatlon's charter with référence 
to the authorlty of its officers to withdraw moneys, it is not charged 
with notice of a by-law requirlng a counter-signature on ail checks drawn 
agamst the corporatlon's deposit account, not brought to the bank's no- 
tice by the corporation; especially where for a considérable period 
checks had been issued, and paid without question, bearing only the 
signature of the corporatlon's gênerai fiscal offlcer. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1720- 
1723, 1725 ; Dec. Dig. § 429.*] 

In Error to the District Court of the United States for the South- 
ern District of New York; Julius M. Mayer, Judge. 

Action by the Havana Central Railroad Company against the Cen- 
tral Trust Company of New York. From a judgment in favor of de- 
fendant on the verdict, plaintiff brings error. Affirmed. 

The following is an outline of the facts partlcularly relevant to the prin- 
cipal questions of law discussed in the opinion: 

On February 23, 1906, C. W. Van Voorhis, treasurer of the plaintiff, the 
Havana Central Railroad Company, opened a deposit account in its name 
with the défendant, the Central Trust Company. The account became active, 
further deposits were made and checks were drawn upon it slgned "Havana 
Central Railroad Company, C. W. Van Voorhis, Treas." Among the checks 
so drawn and signed were three upon which thls action is based. Thèse 
checks were for $26,461.81, $21,944.55 and $15,000, respectlvely and were 
payable to W. M. Greenwood or C. W. Van Voorhis. They were indorsed 
by sald Van Voorhis and not by said Greenwood; were deposited in the 
individual account of the former in the Knickerbocker Trust Company; were 
presented by that Company to the défendant and were paid by it. iSaid 
Van Voorhis had no right to such checks and his acts in drawing them 
amounted to a crimlnal misappropriation of funds. The action was based 
upon an alleged breach of duty upon the part of the. défendant in paylng 
the checks. 

Heyn & Covington, of New York City (G. B. Covington, of New 
York City, of counsel), for plaintiff in error. 

Joline, Larkin & Rathbone^ of New York City (L. H. Freedman and 
A. Stickney, both of New York City, of counsel), for défendant in 
error.. 

For other cases see same toplc & 5 numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before LACOMBE, WARD, and NOYES, CircUÎt Judges. 

NOYES, Circuit Judge (after stating the facts as above). Upon 
the trial the plaintiff claimed that the form, face and contents of the 
checks were, as a matter of law, such as to put the défendant upon 
inquiry. The trial court ruled that the question was one of fact for 
the jury and the assignment of error based upon this ruling brings 
up the primary question in the case ; a question which, as aff ecting 
the duties of banking institutions, is of farrreaching importance. 

[1, 2] The rules for following trust funds apply for the protection 
of corporations from the breaches oj trust of their officers and thèse 
rules hâve heretofore been carried to their fuUest extent by the courts 
of the state of .New York. It has been said that one receives at his 
perîl from an officer of a corporation the securities of such corpora- 
tion in payment of his personal debts. And it has likewise been es- 
tablished that where a person receives from such an officer for his in- 
dividual use corporate obligations drawn by himself in his own favor, 
such person is put upon inquiry to détermine whether the officer has 
the right to so use such obligations. Ward v. Citv Trust Company, 
192 N. Y. 61, 84 N. E. 585; Squire v. Ordemann, 194 N. Y. 394, 
87 N., E. 435 ; also the very late case of Niagara Woolen Co. v. Pacific 
Bank, 141 App. Div. 265, 126 N. Y. Supp. 890. Moreover; upon the 
facts in this very case, the Appellate Division for the First Depart- 
ment held that the Knickerbocker Trust Company which, as shown 
in the statement of facts, received and collected the checks in question 
was bound to account for their proceeds. The court said that the 
checks on their face charged the Knickerbocker Company with knowl- 
edge that the treasurer of the plaintifï corporation was converting its 
money to his own use because they were drawn to his order and de- 
posited to his crédit; that having been put upon inquiry and having 
failed to make it, the Knickerbocker Company was liable (Havana 
Central R. Co. v. Knickerbocker Trust Company, 135 App. Div, 313, 
119 N. Y. Supp. 1035). Upon the appeal in the Knickerbocker Case, 
198 N. Y. 422, 92 N. E. 12, however, the Court of Appeals approached 
the subject from a différent point of view and — as we construe its 
décision — materially altered the underlying rules. The court assumed 
that the Knickerbocker Company was put upon inquiry by the checks 
and their deposit, but said that it was not bound to look beyond the 
bank upon which they were drawn — ^the défendant in this case ; that 
the défendant was the agent of the plaintifï "to make représentations 
to third pérsons as to the validity of checks drawn upon the plaintiff's 
account" ; that the défendant as agent might be liable to the plaintifï 
as depositor for its mistakes, but that the plaintifï was estopped to 
charge the intermediate holder after its agent by paying the checks 
had represented that they were "ail right." 

It is impossible to give the décision of the Court of Appeals a nar- 
row interprétation. It was based upon the assumption that the Knick- 
erbocker Company was put upon inquiry because the checks were 
drawn by the treasurer to his own order and were deposited to his 
Personal crédit. The inquiry involved two questions.; 
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(1) The authority of the treasurer to draw checks of that kind. 

(2) His authority to draw thèse checks and use them for his own 
purposes. 

An answer to the first question would not hâve reUeved the holder 
\)\xt upon inquiry. The défendant might well hâve answered that the 
treasurer was authorized to draw checks to his own order provided 
they were to be used for corporate purposes. The question would 
hâve remained whether he was authorized to use thèse checks for his 
Personal benefît and unless the défendant was the agent of the plain- 
tifif to make représentations as to the validity of the checks in this re- 
spect, it was not; — in the language of the opinion referred to — "the 
agent of the Havana Central Railroad Company to détermine whether 
the checks in controversy were properly payable or not." We think it 
clear that the décision holds that a banking institution is the agent of 
its depositors to make représentations to holders of corporate checks 
drawn upon it whether such checks are "ail right," i. e., whether in 
respect of matters concerning which a holder is reasonably put upon 
inquiry, they are valid instruments properly payable. 

Manifestly, the décision curtails in marked degree the doctrine of 
following trust funds as applied in favor of corporations in the case 
of breaches of trust by their officers. In the absence of bad faith a 
bank which takes for deposit to the personal crédit of an oiïicer of a 
corporation a corporate check drawn by such officer to his own order 
and which, on account of such circumstance, is put upon inquiry, has 
— it is held — only to présent it to the bank upon which it is drawn, 
and if it is paid, then the former bank is relieved of responsibility to 
the corporation. But as it would not be liable at ail if the check were 
not paid, it is difïicult to see under what conditions it would be re- 
sponsible. 

If, then, we accept the décision referred to, we must carry the prin- 
ciples involved to their legitimate conclusion. If a bank of deposit 
be the depositor's agent to make représentations as to the validity of 
his checks to third persons who are put upon inquiry and to relieve 
thereby such persons from doing more than to présent them for pay- 
ment, then the bank must be held to assume the responsibility of ob- 
taining information concerning the history of the checks. We think 
that the décision necessarily leads to the conclusion that a bank un- 
dertakes in the case of corporation depositors to answer (1) whether 
an officer drawing a check has gênerai authority, and (2) with respect 
to checks to his own order which may be used for either proper or im- 
proper purposes whether particular ones are used in the one way or 
the other. Otherwise the bank does not stand in the shoes of the in- 
termediate holder put upon inquiry and the defrauded depositor is 
remediless. 

But notwithstanding the results which seem to follow the Court of 
Appeals décision, the authority of that court is so high and our re- 
spect for its opinion so great, that we hesitate to départ from it. But 
we are constrained to do so. The underlying proposition that a bank 
is the agent of its depositors to the extent stated is so contrary to the 
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principles which we regard as established in the law of banking, that 
we are unable to accept it. 

[3] The relation existing between a bank and its customers grow- 
ing out of the gênerai deposit and the withdrawal of moneys is that 
of debtor and creditor and the courts, both in England and in America, 
hâve uniformly resisted ail efforts to hold the bank as trustée, quasi 
trustée, factor or agent. ^ 1 Morse on Banks and Banking (4th Ed.) 
§ 289. The parties deal at arms' length. This is true with respect to 
the nature of the deposit. It is well settled that ail sums paid into a 
bank by différent depositors form one blended fund and that the de- 
positor has only a debt owing to him by the bank and not a right to 
any spécifie moneys. So, on the other hand, when the deposit is made, 
nothing short of payment will discharge the bank; the loss of the 
spécifie moneys deposited is immaterial. And in respect of the pay- 
ment of checks, it is the duty of the bank when a properly drawn check 
is presented to pay it if there are sufficient available funds. But the 
bank does not maïce payment because it is the trustée or agent of the 
depositor. It makes it to discharge pro tanto the simple debt which it 
owes the depositor who by his check gives acquittance for it. When a 
corporation opens a deposit account with a bank the latter must be sat- 
isfied that the officer signing checks is authorized to do so and if it pay 
without question it takes the risk of being held still liable for the 
amount irregularly paid away. But the bank assures itself of the au- 
thority of the corporate oificers for its own protection in discharging 
its indebtedness to the depositor and not as the agent of the latter. 
We think that it is not correct to say that a depositary bank is the 
agent of the depositor to détermine whether a check drawn conforms 
to the contract between them. It rather détermines the question at its 
péril. 

[4] Not accepting then the proposition that the obligation of the 
défendant bank to the plaintiff was that of an agent, and looking at 
the case without regard to the previous litigation, we come to the in- 
quiry whether, upon the facts and circumstances of this case, the de- 
fendant was put upon inquiry by the checks in question. So far as 
this défendant was concerned there was nothing suspicious about the 
checks except that they were drawn by the gênerai fiscal ofiicer to his 
own order and were indorsed by him ; other similar checks had been 
drawn and paid before. The défendant did not know the history of 
the checks. It did noi, hâve the knowledge of the Knickerbocker Com- 
pany that the treasurer was using the checks for his personal benefit. 
That which it knew was that which appeared on the checks themselves 
when presented for payment. It appeared that the treasurer might 
bave been guilty of a breach of trust and bave been attempting to 
misappropriate the moneys of his corporation. On the other hand 
there might bave been no breach of trust. The checks might bave 
been drawn in favor of the treasurer for entirely legitimate corporate 
purposes. Transactions were disclosed which might or might not hâve 

1 Of course a bank by particular contract may assume the functions of 
an agent aud it is geuerally an agent for collection purposes. But thèse 
exceptions hâve no bearing upon tlie présent case. 
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been breaches of trust according to circumstances unknown to the de- 
fendant. In such circumstances, we think that it was not the duty of 
the défendant to question the checks and that the language of Judge 
Hammond in Walker v. Manhattan Bank (C. C.) 25 Fed. 247, 255, 
upon an analogous subject, is applicable: 

"At ail events the ballee must know that the contemplated appropriation 
Is a breach of trust, not merely that a certain transaction Is about to be 
consTimmated, which may or may not be a breach of trust, according to cir- 
cumstances unknown to him." 2 

[5] It must be observed that we &re far from holding that a bank 
is free under ail circumstances to pay without question checks drawn 
by corporate officers to their own order. While a bank may deal with 
its depositors at arm's length, it must take care to pay out their mon- 
eys only upon authorized orders. If it fail to use due care it may be 
required to pay again. Conset[uently while in case of a corporate 
check signed by an officer with express or implied authority, the mère 
fact that it is drawn to his own order and therefore may be improp- 
erly used will not require the bank to question it. But if the bank 
hâve knowledge that the officer is using the check for his personal 
benefit, e. g. to pay his debt to the bank or to deposit it to his personal 
crédit, then the bank is put upon inquiry and if it fail to make it, pays 
at its péril. But the bank owes this obligation not because it is the 
représentative of the depositor but because it has no right to dis- 
charge its debts to its depositors except on their authorized orders and 
a check misused by a corporate officer cannot be regarded by a bank 
having notice of its misuse as an authorized order. 

It must also be observed, from another point of view, that to re- 
lieve a bank from questioning the validity of checks in the form un- 

2 In the case referred to the court was considering the established rule 
that a banker cannot refuse to pay a check merely because he is aware of 
an intended breach of trust. Thus he is not justified in refusing to honor 
the checks of a depositor acting in a flduciary capacity because he has rea- 
son to believe that the depositor is misappropriating funds. Gray v. John- 
ston, L. R. 3 H. L. 1 ; Keane v. Robarts, 4 Madd. 356 ; Merchants', etc., Bank 
V. Meyer, 56 Ark. 499, 20 S. W. 406; Goodwin v. American National Bank, 
48 Conn. 550; also National Bank v. Insurance Co., 104 U. S. 54, 26 L. Ed. 
693. Of course thèse prindples are only analogous to those involved in the 
présent case. They hâve been placed upon the ground that the bank is not 
called upon to make Itself a party to the inquiry between the trustée and 
his benefidary — a third person — while hère the corporation whose funds were 
misappropriated was not a third person but was itself the bank's customer. 
Still the treasurer of a corporation is its trustée. When he is authorized to 
draw checks the bank holding available funds is bound to honor them. 
And, in the absence of knowledge, this is true with respect to checks drawn 
to his own order because such checks may be for legitimate purposes. Oer- 
tainly if a bank is not justified in refusing a trustee's check by incidental 
knowledge that he plans a mlsappropriation of funds, it Is not required to 
question corporate checks by the mère fact that their form is adapted to per- 
mit a misuse of funds. On the other hand, as a bank is aflfected with knowl- 
edge of the misuse of trust funds when a depositor seeks to pay his own debt 
to the bank with funds to his crédit in a flduciary capacity, so it is proper 
that a bank should be put upon inquiry by information that an officer is using 
a corporate check for his own benefit But there is nothing in the analogy 
wUch should push tbe bank's liabUity further. 
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der considération, works no real injustice to corporation depositors. 
Corporations may protect tliemselves by requiring counter-signatures 
provided they notify the bank of the requirement. If they do not 
choose to do so it may fairly be presumed that they prêter the risk to 
the inconvenience. In such circumstances, it is not unfair to the de- 
positor to say that if the bank hâve notice or knowledge of wrong- 
doing it must make inquiry, but that if nothing wrong in the history 
of a check is brought to its attention, it is not called upon to inquire 
about it; that a bank is not bound to question every corporate check 
regardless of amount — and manifestly no hne can be drawn — merely 
because it is drawn by a corporate officer to bis own order. 

F'or thèse reasons, we think that as a matter of law upon the un- 
disputed facts the défendant was not put upon inquiry by the face, 
form and contents of the checks and that the trial court, in submitting 
the question to the jury, gave the plainliff more favorable instructions 
than it was entitled to. This conclusion disposes of the principal ques- 
tion in the case and reriders unnecessary the considération of the sub- 
sidiary questions relating to the defendant's duty if put upon inquiry 
and to the plaintiff's négligence. It also deprives of any prejudicial 
effect the rulings upon the examination of one of the plaintiff's ofTicers. 

[6] Only one more question need be considered. The bj'-laws of 
the plaintifï corporation were offered in évidence for the purpose of 
showing that two signatures were required upon ail checks drawn upon 
its bank accounts and were not admitted. Eut there was no évidence 
ofifered to show that the défendant had any knowledge of this require- 
ment or that it was customary. In the absence of such additional 
proof we think that the by-laws were properly excluded. A bank 
is undoubtedly held to a knowledge of ail that the charter of a cor- 
poration depositor discloses as to the authority of its officers to with- 
draw moneys. It is also bound to know what the gênerai laws under 
which the corporation is organized provide upon the subject. So, per- 
haps, it may be charged with notice of by-laws particularly authorized 
by the charter or gênerai laws. But with respect to an ordinary by- 
law like the one in question, we think it the better view that it is in- 
cumbent upon the corporation to bring the by-law to the notice of the 
bank rather than for the bank to inquire whether such a by-law ex- 
ists. Besides such by-laws may be waived, and they were undoubt- 
edly waived in this case. The plaintiff knew for a considérable pe- 
riod before the time of the checks in question, that its checks were 
being paid upon one signature— that of its gênerai fiscal officer — and 
made no objection. If there had been error in the ruling it would 
not hâve been prejudicial. 

The judgment of the District Court is affirmed. 
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W. A. GAINES & CO. v. TL'ENKR-LOOKER 00. 

(Circuit Court of Appeals, Sixth Circuit. Marcli 7, 1913. On retition for 
Relieariug, May 8, 1913.) 

No. 2,210. 

1. Trade-Maeks and ïrade-Names (§ 85*) — Validitï of Trade-Mark — 

False Statement for Registeation. 

A trade-marli, cousisting of a word registered on a statement that it 
had been coiitlnuously used as a trade-mark by the appllcaut and its 
preUecessors in business since a date more than 35 years previously, is 
not invalidated by the fact tbat during a part of that time the word was 
used as a part of a more extended trade-mark. 

[Ed. Note. — For ottier cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 04; Dec. Dig. § 85.*] 

2. Teade-Mabks and Teade-Names (§ 59*) — Infringement — Imitation of 

Name. 

Complainant and its predecessors for many years liave sold a brand 
of whisky in bottles bearing a label wlth the trade-name "Hermltage" 
printed conspicuously thereon in large script, and under such name the 
whisky has acquired a wide and favorable réputation. Défendant com- 
menced the sale of a différent and cheaper brand of whisky in bottles 
having the name "Golden Héritage" on the labels ; the word "Héritage" 
being printed in large script closely similar to complalnant's, while 
the word "Golden" was in much smaller script in an oblique position. 
Held, that there was such similarity between the two labels as was cal- 
eulated to deceive the public, and as to coiistitute an infringement of com- 
I)lainant's trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 68-72; Dec. Dig. § 59.* 

Misleadlng or false labels, see notes to Raymond v. Royal Baking 
Powder Co., 29 O. 0. A. 250; Holeproof Ilosiery v. Wallach Bros., 97 
C. C. A. 265.] 

3. Trade-Marks and Trade-Names (§ 65*) — "Infringement" — Evidence to 

Establish. 

To constltute an "infringement" of a trade-mark that will entitle the 
owner to relief by injunction, it is not iiecessary that willful intent to 
deceive be shown ; but it will be presumed that défendant intended the 
natural conséquences of its acts, and where it has put its goods on the 
market under a name so nearly like coniplainant's as to enable dealers to 
palm them off as complalnant's, and at a prlce which makes it an ob- 
ject to do so, an invasion of complalnant's rlghts is shown. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 64; Dec. Dig. | 65.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3590-3594.] 

4. Trade-Marks and Trade-Names (§ 85*) — Rigiit to Protection— Fbaud- 

xjlent Représentations on Label — "Pueity" of Whisky. 

A statement on the label of whisky bottled in bond that its "purity" 
was guaranteed by the United States government, while not technically 
true, was not such a fraudulent misrepresentation as should bar the dis- 
tiller from relief in equity agalnst infringement of its trade-mark, since 
the stamp may be taken as a guaranty that It is such as is permitted 
to be bottled by the statute, that it has not been subjected to adultéra- 
tion or admixture, but is In the same condition as when manufactured. 



*For other cases see same topic & | numbbh in Dec. & Am. DI^b. 1907 to date, & Rep'r Indexes 
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except for the process of aging and réduction to 100 proof, and In sucb 
condition it may be considered pure for bottling purposes. 

[Ed. Note.^For other cases, see Trade-Marks and Trade-Namea, Cent. 
Dig. § 94; Dec. Dig. § 86.*] 

5. Teade-Marks and Tbade-Names (§ 85*) — Infringement — Right to Re- 
lief — False Représentations» on Label. 

Untrue statements on labels tliat the whisky contained in the bottles 
was manufactured "In the sour niash flre copper way, being singled and 
doubled in copper stills over open wood Ares," and untrue or misleading 
statements on labels on "bonded" whisky that "this bottling in bond 
• ♦ ♦ insures to the customer the highest grade of whisky made in 
this country," are material and misleading représentations which imder 
the rule of "unclean hands" deprive the distiller of the right to relief in 
equity against infringement of its trade-mark used on such labels, untll 
sueh practice is dlscontinued. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 94; Dec. Dig. § 85.*] 

Appeal from Ihe District Court of the United States for the South- 
ern District of Ohio; Howard C. Hollister, Judge. 

Suit in equity by W. A. Gaines & Co., a corporation, against the 
Turner-Looker Company. Decree for défendant, and complainant 
appeals. Affirmed. 

J. L. Hopkins, of St. Louis, Mo. (D. W. Lindsey, of Frankfort, 
Ky., and Clore, Dickerson & Clayton, of Cincinnati, Ohio, of coun- 
sel), for appellant. 

Simeon Johnson, of Cincinnati, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. The complainant, which is a corpora- 
tion engaged in the manufacture of whisky, at Ixjuisville, Ky., filed its 
bill to restrain défendant from selling whisky under the name of 
"Golden Héritage," which complainant allèges infringes its trade- 
mark "Hermitage" ; unfair compétition, especially by the use of said 
infringing name, being also alleged. Upon final hearing on pleadings 
and proofs the bill was dismissed, and the case is hère on appeal from 
that decree. 
Several reasons are urged in support of the decree of dismissal : 
[1] 1. It is denied that complainant has any valid, technical regis- 
tered trade-mark. While the existence of a technical trade-mark is 
unnecessary to sustain a bill for unfair compétition, we think com- 
plainant shows valid ownership of a technical trade-mark. The trade- 
mark relied upon is the word "Hermitage." Complainant allèges that 
this trade-mark has been used by it and its predecessors since 1868. 
It shows a registration in 1870, a later registration April 11, 1882, and 
a third, September 13, 1904. The validity of the 1870 registration is 
assailed because the act of 1870 (Act July 8, 1870, c. 230, 16 Stat. 198), 
under which it was rnade, was unconstitutionaJ. Trade-Mark Cases, 
100 U. S. 82, 25 h. Ed. 550. That of 1882 is challenged as not regis- 
tering the trade-mark "Hermitage," because that word was only part 

•For other cases see same tojdc &. i nuubsb in Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
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of a registered trade-mark (apparently designed for stamping upon a 
barrel head), containing, among others, the words "Hermitage Dis- 
tillery Copper Distilled Whisky." The distillery of complainant and 
its predecessors has been long icnown as "Hermitage Distillery." The 
only objection made to the validity of the 1904 registration, which 
embraces only the word "Hermitage," is that the registration state- 
ment falsely asserts that the trade-mark "Hermitage" has been con- 
tinuously used by the said W. A. Gaines & Co. and its predecessors 
since the year A. D. 1868." We see no merit in this criticism. Its 
use appears to hâve been continuous and in good faith; and neither 
the fact that it was in earlier years used only as part of a more ex- 
tended trade-mark, nor the possible failure to show effective légal 
conveyance to complainant of the right to the trade-mark, renders 
the assertion in the 1904 statement f raudulent. 

[2] 2. Infringement of complainant's trade-mark is denied. Com- 
plainant's Hermitage brand is confessedly a high-grade whisky, ajid 
complainant has built up a large and valuable business in its manu- 
facture and sale. The trade-name and trade-mark are valuable. Com- 
plainant's whiskies are bottled "free" and in bond. The word "Her- 
mitage," as used on complainant's labels, is sometimes printed in or- 
dinary capital type, but one of its prominent forms is in script. De- 
fendant uses script alone for the name of its whisky. Complainant's 
script mark, as used on its labels, and defendant's script mark, as like- 
wise used, are hère reproduced : 




Complainant's Script Mark. 




Defendant's Script Mark. 

The sîmilarity in appearance is obvious. Defendant's mark differs 
from complainant's only in that it omits the letter "m" and has the 
word "Golden" in much less conspicuous type, obliquely set. On some 
of defendant's earlier labels the name was followed by the device of 
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a stork carrying an infant ; but the label generally used omits ail pic- 
torial design and contains (following the trade-name) only the words : 
"Bottled in Bond. Straight Pennsylvania Whisky." 

[3] We think defendant's mark is calculated to deceive the pub- 
lic, and to enable the palming off of defendant's goods as those of coni- 
plainant. It is true that defendant's whisky is sold at a much lower 
price than complainant's ; that it is sold largely under mail orders to 
the direct consumer, or for sale over bars, while complainant's "Her- 
mitage" is sold usually to jobbers, and that defendant's goods are 
labeled as "Straight Pennsylvania Whisky," while complainant's Her- 
mitage whisky is known to the dealers generally as made in Kentucky ; 
complainant's script labels containing its name, the name and location 
of its distillery as in Franklin county, Ky., as well as a picture of the 
manufactory or distillery, ail of which, to careful observers, distin- 
guish it in îact from defendant's label. But thèse différences are not 
such as to effectively prevent imposition upon the ultimate consumer. 
Défendant disclaims any attempt to imitate complainant's trade-mark, 
and présents explanatory testimony of the history of the adoption 
of its mark. Without attempting to account for this situation, we con- 
tent ourselves with saying that the similarity is too striking to make 
the explanation convincing. However, it is not essential that willful 
intent to deceive be shown. The défendant must be presumed to bave 
intended the natural conséquence of its acts, and having put the goods 
on the market under a name so nearly like complainant's as to enable 
dealers to palm them ofif as complainant's and at a price which makes 
it an object to do so, an invasion of complainant's rights is shown. 
Tarrant & Co. v. Hoff (C. C. A. 2) 76 Fed. 959, 22 C. C. A. 644; 
Fairbank Co. v. Luckel, etc., Co. (C. C. A. 9) 102 Fed. 327, 42 C. 
C. A. 376. 

[4] 3. It is urged that if it be conceded that complainant lias a 
valid trade-mark, and that défendant bas infringed it, yet complain- 
ant has itself been guilty of misleading représentations in the business 
use of its trade-mark, and therefore is not in position to obtain re- 
lief from a court of equity, as coming into court with unclean hands. 
The misleading représentations relied upon are : 

(a) That the label on complainant's whisky bottled in bond con- 
tains thèse words : 

"Caution : Be sure that the internai revenue stanip over corlv and capsule 
i,s unbroken, a.s this guarantees fhe genuineness, purity, and âge ot the con- 
tents of this bottle." 

(b) That complainant's label on its whisky bottled in bond bears this 
f urther legend : 

"This bottling in bond at the distillery under the supervision of the ofBcers 
of the internai revenue Insures to the consumer the highest grade of wliisky 
inade in this couutry, with guarantee of the United States governmeut as to 
its âge and purily." 

(c) That certain of complainant's labels bore thèse words: 
"Bottled at the distillery in bond under supervision of the officers of the 

internai revenue and guaranteed by the United States goveniment pure and 
of âge indicated by stauip over cork and capsule." 
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(d) That certain of complainant's labels on "free" bottled whisky 
contain this statement : 

'"Distillecl at the Herinltage distlllery, Franklin county, Keiitucky, tliis 
whisky Is bottled at tlie distlllery uuder our perwoiial supervision and guar- 
anteed absolutely pure and uuadulterated." 

(e) That certain of complainant's labels bore the statement that the 
whisky was manufactured — 

■■iii the sour inasli lire copper way, beiug siugled and doubled in copper stills 
over open wood Ares." 

The représentations contained in (a), (b), and (c), above, may be 
considered together. The criticisms of thèse three forms of labels 
are, first that the government does not guarantee the purity of the 
whisky; and, second, that the bottling in bond does not insure to the 
consumer the highest grade of whisky. 

The court below was of opinion that the représentations contained 
in statements (a) and (b) were misleading, and dismissed the bill for 
this reason, and because it was of opinion that any one desiring Her- 
mitage whisky, and being accustomed to the way it had been labeled, 
would not be deceived by defendant's label. It is true that the gov- 
ernment does not guarantee the purity of whisky bottled in bond in 
the commercial sensé, as being merchantable and free from any élé- 
ment of commercial unsoundness ; for example, it is established that 
whisky may be unsound, that is to say, made from an impure grain 
and so be unmerchantable, also that the same may resuit from bad 
■cooperage, and that the internai revenue officers pay no attention to 
such conditions. The présence of the stamp does, as we undersand 
the record, practically guarantee the âge and the genuineness of the 
whisky, because it identifies the date of manufacture and of bottling, 
and gives assurance that the whisky as bottled is the same as when 
manufactured, except as aged and to the extent that water may be 
added to reduce to 100 proof. The question in this connection turns, 
then, upon the définition of purity. The act which allows the bottling 
of distilled spirits in bond (Act March 3, 1897, c. 379, 29 Stat. 626 
[U. S. Comp. St. 1901, p. 2150]) forbids "any mingling of différent 
products, or of the same products of différent distilling seasons, or 
the addition or the subtraction of any substance or material or the 
application of any method or process to aller or change in any way the 
original condition or character of the product except as herein au- 
thorized," the exceptions not being hère material. In the report of 
the committee which submitted to the House of Représentatives the 
draft of the statute in question, it is said that : 

"The obvions purpose of the nieasure is to allow the distilling of spirits 
under such circumstances and supervision as will give assurance to ail pur- 
chasers of the purity of the article purchased. and the niachinery devised for 
accouiplisliiug this makes it apparent that this object will certainly be ac- 
complished." (Italics ours.) 

This report may properly be resorted to for the purpose of deter- 
mining the scope of the statute passed on the strength of it. Binns v. 
United States, 194 U. S. 486, 24 Sup. Ct. 816, 48 L. Ed. 1087. We 
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think it a reasonable interprétation that whisky is to be deemed pure 
for bottling purposes if it is free from the faults referred to in the 
statute; in other words, if it is in the condition as manufactured, 
changed only by the process of aging and the réduction to 100 proof. 
While it is not, strictly speaking, true that the government guarantees 
anything, yet the distinction between a guaranty by the government 
and a guaranty afforded by the stamp affixed by government authori- 
ties is not so great as to suggest intentional fraud. Statements con- 
tàined in labels which are not strictly accurate, but are entirely im- 
material, are not such false misrepresentations as will deprive a manu- 
facturer using such labels of the right to injunction against infringe- 
ment. Tarrant v. Hofï, supra; Jacobs v. Beecham, 221 U. S. 263, 
31 Sup. Ct. 555, 55 L. Éd. 729. And if the défense rested alone on 
the références to purity, contained in statements (a), (b), and (c), we 
should not be disposed to hold them sufficient to justify a déniai of 
relief to complainant. 

The same considérations apply to the suggestion that at^ the time this 
suit was begun complainant was using barley malt, and that therefore 
its rye whisky was not pure rye. There is évidence, as we construe 
the record, indicating that dealers generally did not understand that 
the use of barley malt made an otherwise rye whisky impure. It is 
not easy, however, to justify the assertion in statement (b) that "this 
bottling in bond * * * insures to the consumer the highest grade 
of whisky made in this country," because, first, complainant itself 
seems to hâve made a higher grade ; and, second, its mère bottling, un- 
der supervision of the revenue officers, furnished no assurance of high 
•grade, except as involved in âge, purity, and proof. 

[5] As to statement (d): Free whisky is not bottled at a distillery. 
Complainant's free whisky was in fact bottled in a building remote 
from its distillery, and under complainant's orders, but by rectifiers 
who (except in one instance named) served complainant only. This 
représentation would seem immaterial, except as it may induce a belief 
that the whisky is 100 proof, as whisky bottled in bond must be, while 
free whisky is usually bottled at from 90 to 95 per cent, proof. It would 
seem not improbable that one who knew that whisky bottled in bond 
must be 100 proof would naturally know also that whisky so bottled 
must bear the government stamp, and, as free whisky bears no stamp, 
would not be misled by this représentation ; and it may be that, if this 
représentation stood alone, we would not think it sufficiently important 
to justify denying relief to complainant. 

As to représentation (e) : The terms "singled" and "doubled" refer 
to the first and second boilings. It is established that the first boiling 
is done by steam, and that the second boiling is donc over a wood 
fire, not open, but in a closed furnace. We cannot say that this ig 
an immaterial misrepresentation. While whisky singled and doubled 
over open wood fires may not be superior to that obtained by the pro- 
cesses employed by complainant, the record indicates that many users 
of whisky think that the open fire procesS; is superior, and so might 
well be misled and deceived by this misrepresentation. 

Taking the whole case together, we are impressed that the mis- 
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statements complained of are not so trivial as to bring the case within 
Jacobs V. Beecham, where the représentations held harmless were said 
to be "small survivais from a time when they were literally true," and 
that the case is thus brought within the rule of "unclean hands." 

We are not satisfied that complainant had discontinued ail the mis- 
leading représentations, and the decree of the Circuit Court must 
therefore be affirmed. But, the trade-mark not being itself fraudulent, 
the affirmance should be without préjudice to the institution of a new 
suit for injunction whenever complainant shall bave put an end to the 
misleading représentations. 

On Pétition for Rehearing. 

But one matter seems to call for spécial mention: In the opinion 
filed March 7th last, it is said (speaking of the représentation that 
complainant's whisky was "singled and doubled in copper stills over 
open wood fires") that: 

"The record indicates that many users of whisky thlnk that the open-flre 
proeess is superior, and so might well be misled and deceived by this misrepre- 
sentation." 

A référence to the record now made fails to disclose such évidence, 
and the statement in that regard is apparently an error. This mis- 
take does not, however, justify a rehearing, because, first, the rep- 
résentation in question was not the only respect in which complainant 
was held to ofïend; and, second, in the absence of évidence to the 
contrary (and we find no such évidence), it is to be presumed, from 
the fact that the représentation was made, that a portion at least of 
the public was expected to regard it as material, and, if so, we can- 
not say, upon this record, that it was immaterial. 

On careful considération of the pétition, we think a rehearing is not 
justified. 



FA Y et al. v. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. April 21, 1913.) 

No. 966. 

1. United States (§ 55*) — Tbust Propeety — Use. 

Defendant's ancestor conveyed certain shore lands to trustées for the 
use of the United States Commission of Fish and Fisherles, and for the 
use of such other departments of the United States government as might 
from time to time during the continuance of the trust be deslgnated by 
the Secretary of the Treasury, with authority, on request of the United 
States Commissioner of Fish and Fisheries, or of the Secretary of the 
Treasury, to convey the same to the United States, provided that, if 
the premlses were not used for the purposes of the Commission of Fish 
and Fisherles, "nor by the United States" the same should revert to the 
grantor's helrs. Held, that the United States was not llmlted in the use 
of the land to the development of the fish and fisheries of the United 
States, but was entltled to dévote the same to any kind of useful pub- 
lic purpose. 

[Ed. Note.— For other cases, see United States, Cent. Dlg. § 38; Dec. 
Dlg. § 55.*] 

♦For other cases see same topic & § numbeb in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. United States (5 55*) — Dokated Pbopekty — Power to Tare. 

The rnited States has power to accept a graiit of land as a donation 
or gratulty for a public purpose, to hold the property so donated, aiid t» 
maintain suits for tlie protection of its riglits tlierei]i. 

[Ed. Note. — For other cases, see United States. Cent. Dig. § 38; Dec. 
Dig. § 55.*] 

3. United States (,§ 55*) — Acquisition of Propekiy — "Use." 

Defeudant's ancestor couveyed certain sliore land to trustées, to liold 
for tlie use of the United States Commission of Fish and Fisheries, and 
for the use of sueh other departments of the United States governnient 
as might from tiine to tinie be designated by the Secretary of the Treas- 
ury, provided that, if the preniises were uot used for the purposes of the 
Coimnission nor by the United States, the same should revert to the 
gi-antor's heirs. The governnient inaintained a fish commission station 
near the land, where a hatchery and a biological laboratory were erected, 
and the cultivation of cod, flat flsh, and lobsters was carried on, to- 
gether witli wharves, docks, and a coalhouse. Though no buildings were 
erected on the property in question, public notices asserting title of the 
United States and warning the public against interfering with the uses 
of the grant were posted in 1899, and in 189.'^ the United States drained 
the land, and in 1894 negotiations were had concerning permission to 
maintîiin a float stage in waters near the land, tending to show that the 
governnient was using its riglit for proteetive purposes. Ileld, that the 
terni "use" was used in the sensé of property of a thing reudering it 
suitable for a purpose, adaptability to the attainment of an end, useful- 
ness, availability, utility, serviceability, service, convenience, and posi- 
tion, and that the facts were sufiicient to sliow that the United States 
had not forfeited its rlght to the land by a failure to use the same. 

[Kd. Note. — For other cases, see United States, Cent. Dig. § 38 ; Dec.- 
Dig. § 55.* 

For other définitions, see Words and Phrases, vol. 8, pp. 722G, 7227.] 

4. District and Pkosecuting Attoeneys (§ 8*) — Goveknmbnt Land — Title 

— Admission of United States Attorney. 

The rights of the United States in certain shore land under the pro- 
visions of a trust deed could not be affected liy an admission of the 
United States attorney in a proceediiig in a state court ^^ith référence to 
tlie land, to wliich the United States was not a party. 

[Ed. Note. — For other cases, see District and Prosecuting Attorueys, 
Cent. Dig. §§ 34, 35; Dec. Dig. § 8.*] 

In Error to the District Court of the United States for the District 
of Massachusetts ; Arthur L,. Brown, Judge. 

Writ of entry by the United States against Henry H. Fay and oth- 
ers. Judgment for the United States, and the tenants bring error. 
Affirmed. 

John L. Hall, of Boston, Mass. (Edmund S. Kochersperger, of Bos- 
ton, Mass., on the brief), for plaintifïs in error. 

Asa P. French, U. S. Atty., of Boston. Mass. (William H. Garland, 
Asst. U. S. Atty., of Boston, Mass., on the brief), for the United 
States. 

Before PUTNAM and DODGE, Circuit Judges, and AUDRICH, 
District Judge. 

AEDRICH, District Judge. We are concerned hère with a writ of 
entry in which the United States demands possession of a certain tract 

•For other cases see same topie & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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of shore land situated at Woods Hole, in Falmouth, Mass. The de- 
fendants are the heirs at law of Joseph S. Fay. 

Since 1871 there has been a station of the United States Fish Com- 
mission at Woods Hole, and work incident to such an establishment 
has been carried f orward there. At the station there has been a large 
résidence building, which serves as summer headquarters for the Bu- 
reau of Fisheries. There is a hatchery building, which includes a bio- 
logical laboratory ; and the work is the cultivation of cod, flat fish, and 
lobsters, and the study of problems connected with the fisheries of the 
coast. There are wharves, docks, a coalhouse, and a réservoir. There 
are also at this station two regular steamers, a steam launch, small 
boats, and an auxiliary steamer. 

[1, 2] In 1882, Joseph S. Fay, who was a wealthy man and owner 
of considérable land on the shore and thereabouts, conveyed to Charles 
F. Choate and J. Malcolm Forbes, trustées, a certain parce! of nar- 
row shore land particularly described, which they were to hold pri- 
marily for the use of the United States Commission of Fish and Fish- 
eries, under the gênerai direction of the United States Commission of 
Fish and Fisheries, and, secondly, for the use of such other depart- 
ments of the United States government as might from time to time 
during the continuance of the trust be designated by the Secretary of 
the Treasury, with authority, upon request of the United States Com- 
missioner of Fish and Fisheries, or of the Secretary of the Treasury, 
to convey the same to the United States. The conveyance and trust 
were subject to a proviso in the following words : 

"Provided, however, that if hereafter the premises hereby conveyed are not 
used for the purposes of tlie said Coinniission of Fish and Fisheries, nor by 
the United States, the same shall revert to tlie said Joseph S. Fay, Ms heirs 
and assigns." 

A perpétuai right of landing for Mr. Fay was reserved to himself 
and his heirs. 

In 1883 the trustées conveyed the land to the United States, subject 
to the same proviso in respect to reversion. 

The grant was a donation or gratuity, and was for a public purpose ; 
and we hâve no doubt of the power of the government to receive and 
hold property thus donated, and to maintain suits for the protection 
of its rights. 

It must be observed that the terms of the grant are explicit, and 
that the réservation is in the broadest possible language, in that it 
fixes no time limit in respect to nonuser operating as a reversion ; and 
the language with respect to the kind of uses is equally broad : 

"Not used for the purposes of the United States Commission of Fish and 
Fisheries nor by the United States of America." 

[3] It was unquestionably open to the United States, under the 
broad language quoted, to dévote the land to any kind of useful pub- 
lic purposes ; but the government's only contention is that it has been 
used in connection with the fisheries station, and again hère the lan- 
guage is very broad: 

"Used for the purposes of the United States Commission of Fish and Fish- 
eries." 

204 F.— 36 
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It does not express buildings or wharves or structures of any kind ; 
and we think it follows that the parties contemplated any bénéficiai 
use, either for structures or incidental, auxiliary, bénéficiai uses. 

We accept the established rule that grants of this character should 
be liberally construed, with a view of upholding the purpose of the 
grant, as well as the proposition that, upon questions of reversion or 
forfeiture in respect to conditions subséquent, the rule of strict con- 
struction obtains. 

Under thèse rules of construction, the government had a fair and 
reasonable question for the jury upon the évidence in respect to active, 
substantial, bénéficiai uses. It is true the land has not been used for 
building purposes, or for permanent structures ; but the uses were 
such practical, incidental, bénéficiai uses as are often applied to open 
land connected with public and private structures and enterprises. 

At the trial considérable importance was attached to the protective 
features of this narrow strip of shore land as bearing upon the ques- 
tion whether the government had used it for the purposes of the Fish 
Commission establishment within the meaning of the condition; and, 
as explained to the jury, for the protection that was supposed to re- 
suit from the fact that the ownership jnight be used to prevent en- 
croachments and uses inconsistent with the purposes of a fish hatchery, 
like drainage, which, in connection with the currents of the harbor, 
might affect the propagation of fish. 

Under the established rules of construction, which require libéral 
considérations in support of grants of this character, and strict consid- 
érations with référence to reversions and forfeitures, we see no error 
in permitting the protective feature of the land and its control to be 
considered ambng the other uses upon the question whether the condi- 
tion was reasonably performed. 

A public-spirited man, whose purpose was to promote a government 
work like the one in question, might well hâve contemplated that the 
ownership and control of a nearby strip of shore land would be so 
exercised as to operate usefiilly and beneficially to such a government 
enterprise in the interests of the gênerai public, through protecting 
the waters against pollution and other conditions damaging to the 
gênerai work of food fish propagation. 

The fact that the narrowness of the strip rendered it not especially 
suitable for the érection and maintenance of structures lends force 
to the proposition that it was reasonably within the contemplation of 
the parties that its control and incidental and auxiliary uses might be 
bénéficiai to the gênerai enterprise. 

It is well understood among men that of tentimes the leading in- 
centive for the acquisition of title to nearby lands résides in the idea 
of protection against drainage, surface flowage, interruption of view, 
and other uses which might be inconsistent with the greater success 
and the better enjoyment of the main or principal right. 

"Used for the purposes" is a very gênerai and sweeping expression 
of a gênerai intent to promote the interests of the plant in question in 
ail useful ways, and while the popular acceptation of the word "use" 
suggests the act of employing, the word "use" has another meaning 
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which may properly be applied, we think^ to this situation, which is the 
property of a thing which renders it suitable for a purpose; adapta- 
bility to the attainment of an end; usefulness; availability ; utiHty; 
serviceableness ; service ; convenience ; position. 

Aside from the actual and more active incidental uses disclosed by 
the record, and as bearing upon the protective use through the instru- 
mentahty of ownership and control, we think the government's acts 
of dominion pertinent and important. 

We think the position of the government, that ownership and con- 
trol afforded a useful protection to the work of the Fish Commission, 
a Sound one, and that it is reasonable to infer that the parties con- 
templated that ownership, accompanied with assertion of right, would 
operate to that end. 

In May, 1883, the government, through its attorney, George P. 
Sanger, filed a plan of the land in question with the Secretary of the 
Commonwealth of Massachusetts, stating the government's title, and 
that the same was necessary for the use of the United States Fish and 
Fisheries Commission. 

In 1893 it exercised drainage control over the strip of land in 
question. 

Public notices, asserting the title of the United States and warning 
the public against interfering with the waters of the ground, were 
posted in 1899. 

Negotiations were had in 1894 with respect to permission to certain 
parties to maintain a float stage in waters near the land in question, and 
there were other acts of dominion and control tending to show that 
the government was using its right for protective purposes. 

There are numerous assignments of error, many of which were not 
touched upon in argument. There are many others which are infer- 
entially disposed of by the gênerai propositions which we bave adopted 
for the purposes of décision. 

[4] We do not deem it necessary to take up the assignments of er- 
ror seriatim, and will only refer to the questions raised in respect to 
the admission of the United States attorney, in a certain proceeding 
in the State court of Massachusetts, and the eflfect of the resuit of 
that case upon the questions involved hère. 

There may be slight or technical error in some of the assignments 
of error; but, having considered the weight of the subject-matter in- 
volved in the incidents to which they refer, we find no sufficient ground 
for disturbing the verdict. 

In Williamson v. United States, 207 U. S. 425, 451, 28 Sup. Ct. 163, 
52 L. Ed. 278, it was reasserted that courts of error are especially un- 
willing to reverse cases because unimportant and possibly irrelevant 
testimony may bave crept in, unless there is reason to think that prac- 
tical injustice has been thereby caused. In view of this rule, we bave 
no hésitation in saying that there is no reason to think that practical 
injustice resulted firorh any of the technical errors pointed out. 

Now, as to the proceedings in the state court which were offered in 
this case for the purpose of showing that the défendants' possession 
is rightful. We think it clear in respect to that contention that ques- 
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tions as to the government's title could not be concluded in tlie pro- 
ceedings in the state court to which the United States was not a par- 
ty. Indeed, Chief Justice Knowlton expressly savs, in tlie course of 
his opinion (Fay v. Locke, 201 Mass. 387, 390, 87 N. E. 753, 755 [131 
Am. St. Rep. 402]): 

"Of course, a judguieut for the demandants against the tenant does not af- 
fect the title of the United States nnder its deed ; that is open for further 
litigation, if there is a dispute about it." 

We think it equally clear that a statement or admission by a United 
States attorney in a case in which the United States was not a party 
vvould not be such an authoritative admission as to make it affirmative 
évidence upon the question of title involved in this case. 

Judgment of the District' Court affirmed, with costs of this court. 

PUTNAM, Circuit Judge (concurring). I am not prepared to hold 
that a mère acquiescence in a natural condition of the property in 
question that was conveyed by Mr. Fay was covered by the word 
"used," as found in the conditions of the deed ; but it is so clear that 
the property has been beneficially used by the United States that any 
error of the District Court in this particular is whoUy unimportant. 
Therefore I agrée that the judgment should be affirmed. 



MANCHESTER LINEES, Limited, v. VIR(}INIA-0AROLINA 
CHEMICAL CO. 

(Circuit Court of Appeals, Fourth Circuit. March 11, 1913.) 

No. 1,123. 

1. Shipping (§ 47*) — Construction of Ciiaetkb Party — "Port of Dis- 

charge." 

Where the "port of discharge" deslgnated in a charter party at which 
the vessel is to discharge at her expeuse is one at which there is a cus- 
tom house, the word "port" is to be coustrued in its ordlnary and com- 
mercial sensé as meaniug the particular place named, and not as per- 
mitting a discharge at any iilace within the reveirae port or district 
for which the place is the port of entry. 

[iîd. Note.— For other cases, see Shipping, Cent. Dlg. §§ 182, 183 ; Dec. 
Dig. § 47.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5456, 5457.1 

2. Shipping (§ 34*) — Charter Pabty— Law Govebning Construction. 

A charter of an J^ngllsh ship, owned by an English Company, to a Ger- 
man compans', for the carriage of a cargo from Germàny to the United. 
States, made in Gerniany, held governed as to its construction by the 
law of Gerniany, where the gênerai presumptlon that such was the in- 
tention of the parties is strengthened by an express provision to that 
effect in the bill of lading. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. § 120; Dec. Dig. 
§ 34.*] 

3. Shippœng (§ 47*) — Construction of Chabter Party — Cost of Lighteb- 

age — German Law. 

T'nder the admlralty and maritime law as adminlstered in Germany, 
a clause In a charter party requlring the ship to discharge at a port 

*For other cases see same topic à § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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nameâ "or as near thereunto as she can safely get" relieves the master 
from proceeding with hls ship and cargo to the port where the water 
Is not of sufiScient depth, but not from his obligation to dellver the cargo 
at hls expansé in the port of destination, unless a contrary intention ap- 
pears, and the vessel is liable for the expense of necessary llghterage. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 182, 183 ; Dec. 
Dig. § 47.*] 

Appeal from the District Court of the United States for the Eastern 
District of North Carolina, at Wilmington ; Henry G. Connor, Judge. 

Suit in admiralty by the Manchester Liners, Limited, owner of the 
steamship Manchester Miller, against the Virginia-Carolina Chemical 
Company, claimant of the cargo of the said Manchester Miller. De- 
cree for respondent, and libelant appeals. Affirmed. 

For opinion below, see 194 Fed. 463. 

J. P. K. Bryan, of Charleston, S. C, for appellant. 

George Rountree, of Wilmington, N. C. (J. O. Carr, of Wilmington, 
N. C, on the brief), for appellee. 

Before GOFF, Circuit Judge, and WADDILL and ROSE, District 
Judges. 

WADDILL, District Judge. This is an appeal from a decree in 
admiralty of the United States District Court for the Eastern District 
of North Carolina, sitting at Wilmington, rendered on the 24th day 
of January, 1912. The facts of the case material to the controversy, 
briefly are as f oUows : 

The appellant, libelant in the lower court, Manchester Liners, Lim- 
ited, a corporation created and organized under the laws of Great 
Britain, was, on the 27th day of May, 1908, the owner of the steam- 
ship Manchester Miller, and on that date, acting through a repré- 
sentative at Hamburg, Germany, entered into a contract of charter 
party, partly printed and partly written, with the Hamburg-American 
Liners of Hamburg, Germany, whereby it was agreed that the steam- 
ship should receive on board at Hamburg, from the charterers, a cargo 
of 2,855 tons of manure sait, and that: 

"The steamer being so loaded, after being dlspatched by the charterers, 
shall therewlth proceed immediately to Wilmington, N. C, or so near there- 
unto as she can safely get, and, on right and true delivery of the cargo ac- 
cordlng to the bill of lading signed by the captain, be pald freight," etc. 

The charter also contained the foUowing: 

"The steamer to be discharged at one of two wharves at her expense, as 
ordered by the consignées within 24 hours after the steamer has been en- 
tered at the eustom house, consignée guaranteeing a suflacient depth of wa- 
ter, if at Wilmington, N. C, including factories outside the city limits." 

By an indorsement in writing on the margin of the charter party, 
the steamer was authorized to fiU up with 3,395 tons for Pensacola. 
Pursuant to the charter party, the charterers furnished to the steam- 
ship the cargo, and the bill of lading was duly signed for the ship's 
master on the 30th day of June, 1908, and delivered to the charterers, 
whereby receipt of the cargo was acknowledged from Kalisyndapat 

•For other casu see same toplc H 9 numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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G. B. M. H. Filiate, Hamburg, in apparent good order and condition, 
"discharge and ail other conditions as per charter party dated May 
27, 1908, * * * to be delivered in like good order and condition 
at a place within the jurisdiction of the custom house of Wilmington, 
N. C, unto order of G. Amsinck & Co., or to his or their assigns, 
f reight to be paid at Wilmington, N. C.," with the further proviso that : 
"AU questions arisin g under this bill of lading are to be governed aud de- 
cided by the laws of the empire of Germany as admiiiistered in Germany." 

Thereafter the stearnship sailed from Hamburg and proceeded on 
her Yoyage, reaching the outer bar or mouth of Cape Fear river on 
the night of the 23d of July, 1908, where she anchored, and waited 
until the following morning at 5 o'clock, and at high tide crossed the 
bar and proceeded up the river, and ancbored off the town of South- 
port, a short distance up the river, and about 30 miles below Wilming- 
ton. Thedraft of the steamer, in sait water was 24' 5", and off South- 
port, where the vv^ater was partly fresh, 24' 8". Being advised that 
it was unsafe and impossible to proceed up the river without lightering 
the cargoi the average dèpth of water between Southport and Wil- 
mington being only between 21' 6" and 22', the master came to Wil- 
mington, leaving his ship off Southport, and there, on the 24th of July, 
entered hef arrivai at the custom house, and the cargo was likewise on 
the same day entered by the claimant company. Notice was given to 
the Virgiriia-Carolina Chemical Company, the consignée, and claimant 
herein, of thé arrivai of the cargo at Southport, and the ship's master 
offered to deliver the cargo there, as it was as near Wilmington as the 
ship could- safely get. This' delivery consignée refused to accept, and 
demanded that the rnastér deliver thé cargo at Smallbones wharves, 
in the upper part of the city, and a wharf at Navasaw, a factory of 
the claimant, outside the city limits, and in the port of Wilmington. 
This the master declined to do, because it was impossible for a ship 
drawing 24 feet'of water tO proceed up the river from Southport to 
said wharves, without being lightened some 17 or 18 inches. It was 
thereupon agreéd between the master and the ship's agent at Wilming- 
ton, and the agent of the consignée, with a view of avoiding demur- 
rage, to lighten the ship, and leave the question of Hability, and the 
cbst and expense incurred, for subséquent adjustment; and following 
dut this arrangement, tûgs, lighters, and laborers weré employed by 
the ship's agent, and 660 tons of cargo removed from the ship, and 
thereafter, on the 26th of July, she proceeded up the river to the 
wharves mentioned, and duly discharged her cargo, the portion taken 
by the lighters being likewise discharged at the wharves. The expense 
incurred in this lightering was $1,071.82, which was paid by the ship, 
as was also $l00 for towiùg the steamer' from Southport to Wilming- 
ton, and $150 froin Wilmington to Navasaw and return, and upon 
demand being made upon the consignées for payment of the same, and 
refusai thereof , the libel was filed. 

After maturity of the cascj the questions at issue were referred to 
a commissioner, who took the évidence and reportéd adversely to the 
libelant, which report was duly confirmed, the libel dismissed, and 
this appeal taken, ,, 
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[ 1 ] The case turns almost entirely upon the interprétation to be giv- 
en to the language used in the charter party, namely : (a) "The steamer 
being so loaded, after being dispatched by the charterers, shall pro- 
ceed therewith immediately to Wilmington, N. C, or so near there- 
unto as she can safely get, and, on the right and true delivery of the 
cargo according to the bills of lading signed by the captain, be paid 
f reight," etc. ; (b) the steamer is to be discharged at one of two 
wharves at her expense as ordered by the consignées within 24 hours 
after the steamer bas been entered at the custom house, consignées 
"guaranteeing sufficient depth of water, if at Wilmington, N. C, in- 
cluding factories outside of city limits" ; (c) what law should be ap- 
pHed in the interprétation of the charter party and bills of lading, 
especially in determining the meaning of the language in the charter 
party to proceed "to Wilmington, N. C, or so near thereunto as she 
can safely get" ; (d) the effect of the provision in the bill of lading 
that "(15) ail questions arising under this bill of lading are to be gov- 
erned and decided by the law of the Empire of Germany, as admin- 
istered in Germany; and (e) incidentally, the construction to be given 
the phrase in the charter party "to proceed to Wilmington, N. C., or 
so near thereunto," etc., in the light of the terms in the bill of lading 
as to the delivery of the cargo, namely, that the same was to be de- 
livered "in like good order and condition at any place within the juris- 
diction of the custom house of the aforesaid port of Wilmington, N. 
C, to consignee's order or his or their assigns," etc. — the appellant and 
libelant's contention being that the ship's arrivai at Southport brought 
her within the terms of the last-named provision of the bill of lading, 
and entitled them to deliver the cargo there. 

The questions thus presented were elaborately and fully considered 
by the commissioner to whom the case was referred, and the judge of 
the lower court, and the conclusions of the latter were, briefly : 

First. That the arrivai at Southport, while a place within the Wil- 
mington customs district, was not the arrivai as contemplated in the 
charter party and bill of lading; the meaning of the contract of af- 
freightment being that the ship should bring the cargo to the harbor 
or port of Wilmington, as distinguished from merely into the customs 
district, and deliver the same at its wharves, and not down the river 
30 miles below Wilmington. 

[2] Second. That the contract having been made in Germany, by a 
German company, for delivery of a cargo from Germany to a place in 
the United States, should be construed, especially in the light of the 
provision in the bill of lading, according to German law, and not of 
either the laws of the United States, where the cargo was delivered, or 
those of Great Britain, where the ship's owners resided. 

[3] Third. That whatever may bethe interprétation placed upon the 
language "or as near thereunto as she can safely get," under the law 
of Great Britain, as to which there seems to be some contrariety of 
view, under the admiralty and maritime law as administered in Ger- 
many, the master is not relieved by the use of such language from 
delivery of the cargo at the ship's expense to the final point of destina- 
tion, although the ship itself may not be able to proceed thereto, un- 
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less the contrary intention àppears in the agreement, as, for instance^ 
lighterage, if any, to be at thé expense of the receiver of the cargo, 
which provision did not exist in this case. 

The results thus arrived at in the last three paragraphs are conclu- 
sive of this case, unless the provision of the charter party respecting 
the guaranty of a sufficient depth of water brings about a différent 
resuit. 

Fourth. The décision of the lower court on this subject was that 
the guaranty by the consignée as to the depth of w^ater did not apply 
to the waters of Cape Fear river between Southport and Wilmington, 
but to the viraters at the wharves within the harbor of Wilmington, and 
that there was nothing to indicate lack of sufficient depth of water 
there. 

Upon full considération by this court of the questions presented in 
the record, and by the assignments of error, viewed in the light of the 
clear and exhaustive arguments of proctors for the respective parties, 
we hâve reached the conclusion that the judgnient of the lower court 
is in ail respects free from objection, and there was no error commit- 
ted in any ruling in the case, or upon any of the points especially enu- 
merated. To the décision of the lower court, found in 194 Fed. 463, 
spécial référence is hère made, as containing a comprehensive state- 
ment of the facts of the case, as also an able and interesting review of 
the law applicable thereto, and with the conclusion reached we are in 
full accord, particularly as respects the points hereinbefore specifically 
referred to, which are conclusive of the merits of the controversy. 

The decree of the lower court will be affirmed, with costs. 

Affirmed. 

HOME POWDER CO. et al. t. GEIS et al. 

In re LINCOLN MIN. & MILL. CO. 

(Circuit Court of Appeals, Eighth Circuit. March 22, 1013.) 

No. 3,674. 

1. Bankruptcy (§ 63*) — Acts or Bankruptcy by Corporation — Power ot 

BOARD of DIRECTORS. 

Whether the board of dlrectors of a corporation has the authority to 
admit its inability to pay its debts and its willingness to be adjudged a 
baulvrupt, wliich constitutes an act of bankruptcy under Banl^r. Act 1898, 
c. 541, § 3a (5), 30 Stat. 546 (U. S. Comp. St. 1901, p. 3422), dépends on 
the laws of the state in which it is incorporated. If, as is the case in 
Arizona, the state law is silent on the subject, the directors, under the 
gênerai law, hâve authority to make a gênerai assignuient of the prop- 
erty of the corporation for the beneflt of its creditors, which carries with 
It the power to consent to its banljruptey. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 63.*1 

2. Bankruptcy (§ 63*) — Corporations — Admission op Insolvency. 

ïhe fact alone that two of the directors of a corporation, who voted 
for a resolution admitting its inability to pay its debts and its willing- 
ness to be adjudged a bankrupt, and whose présence was necessary to 
make a quorum, were creditors of the corporation, does not Invalidate 
the action of the board. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 63.*] 

•For other cases see eame toplc & S numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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8. Bankkuptct (§ 76*) — Corporations — Dieectors as Petitiosers. 

Nor were such directors disqualified from jolning In a pétition as cred- 
Itors based on their action as dlrectors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 50, 56, 97, 
99, 100; Dec. Dig. § 76.*] 

4. Bankruptcy (§ 16*) — Jueisdiction — "Principal Place of Business" or 
Corporation. 

A mining Company, incorporated in Arizona, and licensed to do busi- 
ness in Missouri, acquired a lease of a mine in the làtter state, wliere ail 
ot its mining business was transacted, although its managing offlcers re- 
sided in Chicago, and its dlrectors' meetings were held there. Held, that 
its principal place of business" was in Missouri, within tlie meaning of 
Bankr. Act July 1, 1898, c. 541, § 2 (1), 30 Stat. 545 (U. S. Comp. St. 1901, 
p. 3421), and that tte court of that district had jurisdictlon to adjudge 
it a bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 20 ; Dec. Dig. 
i 16.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5559-5560.] 

Appeal from the District Court of the United States for the West- 
ern District of Missouri; Smith McPherson, Judge. 

In the matter of the Lincoln Mining & Milling Company, bank- 
rupt. The IJIome Powder Company and others appeal from an or- 
der of adjudication. Affirmed. 

Hiram W. Currey and George Vest Farris, both of Webb City, 
Mo., for appellants. 

Hugh Mcindoe and A. W. Thurman, both of Joplin, Mo., for ap- 
pellees. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

SMITH, Circuit Judge. The Lincoln Mining & Milling Company 
was incorporated under the laws of Arizona in October, 1907, and in 
October, 1908, it was licensed to do business in Missouri. The Com- 
pany acquired a lead and zinc mine by lease and constructed a mill 
at I)uenweg, Jasper county, Mo., and the management of this mine 
and mill constituted the sole business of the company. The company 
was engaged in carrying on thèse Unes of business from its organiza- 
tion until about June, 1910, when it closed down. Shortly thereafter 
its property was attached by certain of its creditors, including the 
Home Powder Company. Later, and on August 16, 1910, a called 
meeting of its dlrectors, of which meeting ail the dlrectors were noti- 
fied, was held in Chicago, 111. It was attended by five of the eight 
dlrectors, and a preamble was adopted stating that the company was 
unable to pay its debts and had been obliged to shut down its plant 
at Duenweg, and by a resolution, which was entered at large on the 
company's records, it admitted its inability to pay its debts and its 
willingness to be adjudged a bankrupt on that ground. August 27, 
1910, Albert J. Geis, A. W. Van Hafften, and Herman B. Meyers 
filed a pétition as creditors of the company, alleging that it had ad- 
mitted in writing its inability to pay its debts and its willingness to 

*Foi other cases see same topic £ S ndmbes iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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be adjudged a bankrupt on that ground, and asking that it be so ad- 
judged. The Company answered, admitting the allégations of the 
pétition; but certain creditors, including the United Iron Works and 
the Southwest Supply Company, answered, contesting the proceed- 
ings upon numerous grounds. The whole matter was ref erred to a 
master, who reported in favor of the petitioners. Exceptions were 
filed by the Home Powder Company, the United Iron Works, and the 
Southwest Supply Company. The court confirmed the report of the 
master, adjudged the company a bankrupt, and the Home Powder 
Company, the United Iron Works, and the Southwest Supply Com- 
pany appeal. 

Geis and Van Hafiften were directors, and attended the meeting in 
question of the board, and as only a bare quorum was présent, count- 
ing them, if they or either of them were disqualified, there was no 
quorum présent. 

[1] It was originally contended that there was no power in the 
board of directors, as distinguished from the stockholders, to commit 
the act of bankruptcy by admitting the inability of the corporation 
to pay its debts and its willingness to be adjudged a bankrupt. The 
law requires that the corporation admit in writing its inability to 
pay its debts and its willingness to be adjudged a bankrupt on that 
ground, and in every case the question is one of authority of the 
agent, which must be déterminée! by an examination of the spécial 
charter or the gênerai laws of the state of the résidence of the cor- 
poration and the articles of incorporation and the by-laws lawfully 
adopted. The résidence of the corporation is always the state where 
incorporated. Thompson on Corporations (2d Ed.) § 490. The ques- 
tion, therefore, is whether the directors were authorized to make the 
admission for the corporation by the laws of the state of the rési- 
dence of the corporation. In this case that was Arizona. 

While ail the authorities agrée to this, it has been held that the 
laws of Massachusetts and Oregon do not confer such authority 
upon the board of directors. In re Bâtes Machine Co. (D. C.) 91 
Fed. 625 ; In re Quartz Gold Mining Co. (D. C.) 157 Fed. 243, af- 
firmed under the title of Van Emon et al. v. Veal, 158 Fed. 1022, 
85 C, C. A. 547. On the other hand, it has been held that by their 
laws New York, Pennsylvania, Wisconsin, New Jersey, and Rhode 
Island authorize the board of directors to make thèse admissions. In 
re C. Moench & Sons Co., 130 Fed. 685, 66 C. C. A. 37; In re Lisk 
Mfg. Co. (P. C): 167 Fed. 411 ; Cresson & Clearfield Coal & Coke Co. 
V. Stauflfer, 148 Fed. 981, 78 C. C. A. 609; In re T. L. Kelly Dry 
Goods Co. (D. C.) 102 Fed. 747; In re Mutual Mercantile Agencv 
(D. C.) 111 Fed. 152; In re Marine Machine & Conveyor Co. (D. C.) 
91 Fed. 630. 

While there is thus a disagreemfent between the courts as to the 
conclusion, there is no différence of opinion as to the principle which 
governs in such cases. The question in every case is : What au- 
thority had the directors, as distinguished from the stockholders, in 
the home of the corporation? Loveland on Bankruptcy (4th Ed.) 
§ 136. It is not to be presumed that there will be found in the gen- 
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eral laws of the state, or in the articles of incorporation or by-laws, 
any express provision authorizing such admission; but under the 
gênerai law the board of directors or trustées of a corporation hâve the 
power to authorize exécution of an assignment of ail property of the 
corporation for the benefit of its creditors, when such a step is advis- 
able, unless such an assignment is prohibited by law, the articles, or by- 
laws. Clark & Marshall on Private Corporations, par. 691 ; Thomp- 
son on Corporations (2d Ed.) § 6138. 

There is no law in Arizona prohibiting such an assignment, and 
the power to make such transfer carries with it the power to admit 
the corporation's inability to pay its debts and déclare its willingness 
to be adjudged a bankrupt. In re C. Moench & Sons Co., 130 Fed. 
685, 66 C. C. A. 37 ; I/)veland on Bankruptcy (4th Ed.) § 158. There 
being no law of Arizona prohibiting a board of directors from mak- 
ing a gênerai assignment, it follows such board may without con- 
sent of the stockholders make the admission that the corporation is 
unable to pay its debts and express its willingness that the corpora- 
tion be adjudged a bankrupt. 

[2] It is manifest that, of the five members of the eight who con- 
stituted the board who were présent when the resolution was adopt- 
ed, Van Hafften and Geis, who subsequently became petitioning cred- 
itors, were necessary to constitute a quorum. The action of the 
board was unanimous, with a quorum présent, and the mère fact 
that two of those présent were creditors, and at the time intended to 
file a pétition, would not disqualify them to vote upon the resolution. 
The Company was hopelessly insolvent, and the resolution had no 
direct bearing vipon the claims of Van Hafften and Geis. It does 
not appear why the other directors, who were notified, did not ap- 
pear. It may be that the board thus made up was disqualified to act 
upon the claims of Van Hafften and Geis. That we do not détermine; 
but there is nothing in the fact that thèse two men were or claimed to 
be creditors to disqualify them from voting on a resolution that the 
Company could not pay its debts and was willing to be adjudged a 
bankrupt. The board of directors was authorized to adopt the resolu- 
tion and legally did so. 

[3] It is next contended that Van Hafften and Geis were disquali- 
fied to act as petitioners in an action dépendent on their action as 
directors ; but this position seems without force. If the effect of 
their conduct was to give them a préférence, there would be some 
merit in this suggestion ; but many of the authorities say it is not only 
within the power, but it is the duty, of the directors to make an as- 
signment when the corporation is hopelessly insolvent, and so it may 
well be said it was not only within the power, but was the duty, of 
the directors to adopt the resolution in question, and thus secure a 
séquestration of the property of the corporation for the equal benefit 
of ail the creditors, as distinguished from the exclusive application 
of it to the payment of some one or more creditors. This company 
owed more than $60,000, besides ail that is claimed by the petitioners 
and interveners, and about $7,000 in claims as to which there is not 
a suggestion of fraud; and if this pétition was not filed the Home 
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Powder Company and others not parties of record would hâve secured 
a prier lien upon ail its property. 

[4] It is next contended that the court erred in holding that there 
vvas jurisdiction in the United States District Court for the Western 
District of Missouri to adjudge the company a bankrupt. It is pro- 
vided by section 2 of the bankruptcy act that the proper court has 
jurisdiction to "adjudge persons bankrupt who hâve had their prin- 
cipal place of business * * * within their respective territorial 
jurisdictions for the preceding six months or the greater portion 
thereof," and it is provided by the first section that the word "per- 
sons" shall include corporations. It thus becpmes a question of 
fact as to whether the mining company had its principal place of busi- 
ness in the Western district of Missouri for the greater portion of 
the six months next preceding August 27, 1910. 

From a time long prior to the six . months next prior to this ap- 
plication up to in June, 1910, ail of the tangible property of the cor- 
poration was in Jasper county, in the Western district of Missouri. 
It there had and conducted the mining business for lead and zinc, 
and there had its réduction, works or mill. It is not even contended 
its principal place of business, within the meaning of the second sec- 
tion of the bankruptcy law, vi^as in Arizona. There is nothing to 
indicate it had any authority to do business, except in Arizona and 
Missouri ; but it is claimed that its principal place of business was 
in Chicago, 111., and reliance is placed upon In re Mathews Con- 
solidated Slate Co. (D. C.) 144 Fed. 724, and Burdick v. Dillon, 144 
Fed. 737, 75 C. C. A. 603. On the other hand is cited Tiffany v. 
Da Plume Condensed Milk Co. (D. C.) 141 Fed. 444. 

The managing officers lived in Chicago, and there, sold cons'iderable 
stock in the company; but manifestly this was not the principal 
business of the mining company in a légal sensé. The clirectors' 
meetings were held at Chicago, except one, vtdiich was held at the 
mine. The work at the mine and mill was doubtless largely under 
the direction of the officers, who resided at Chicago, who were the 
principal owners of the company. The proceeds of sales of stock 
and of some loans were first deposited in the Commercial National 
Bank at Chicago, but more than 842,000 of thèse funds were trans- 
f erred to the First National Bank of Carterville, Jasper county, in 
the Western district of Missouri. The évidence does not clearly show 
what was done with this money, but it was doubtless expended in con- 
nection with the carrying on of the business of the company. Sup- 
ported as the contention of the pétition is by the'finding of the mas- 
ter and the court, and conforming as it does to our own opinion from 
a reading of the évidence, the finding cannot be disturbed on this con- 
tention. 

The petitioning creditors each held the note of the corporation. 
This constituted prima facie évidence of indebtedness, and the most 
that can be said is that the case thus made was somewhat shaken by 
the testimony. On this, as on the last point, the master and court 
both found that the company was indebted to ail of the petitioners in 
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an amount in excess of $500, and with that finding this court cannot,, 
in view of the évidence, interfère. 
The order of adjudication is affirmed. 



DULUTH ST. RY. CO. v. SPEAKS. 

(Circuit Court of Appeals, Eighth Circuit. March 22, 1913.) 

No. 3,811. 

1. Appeal and Ebkor (§ 537*) — Bill of Exceptions — Record. 

An alleged bill of exceptions, prlnted In the record on wrlt of error, 
cannot be considered, where it does not appear that it was ever presented 
to the trial judge for any purpose, or that he settled, signed, or allowed it. 

[pjd. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2404, 
2405; Dec. Dig. § 537.*] 

2. Appeal and Erbob (§ 701*) — Review — Instructions — Necessitt of Evi- 

dence. 

Action of the trial court In glvlng and refusing instructions cannot be 
reviewed on a wrlt of error, wlthout a properly settled blU of exceptions 
eontalnlng the évidence in the record. 

[Ed. Note. — For other cases, see Appeal and Error, Cent, Dig. |§ 2983- 
2935; bec. Dig. § 701.*] 

8. Appeal and Error (§ 193*) — Objections to Complaint — Review — Neces- 
siTY or Ob.jeciion AT Trial. 

An objection to a complaint, flrst made on a wrlt of error, will only be 
sustalned if it falls to allège the substance or foundatlon of a good cause 
of action, and Is so insufliclent that it is impossible to cure the defect 
by amendnient or by verdict, slnce otherwlse the court Is requlred to al- 
low an amendment to cure the defect by Rev. St. § 954 (U. S. Comp. St. 
1901, p. 696). 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 122&- 
1238, 1240; Dec. Dig. § 193.*] 

In Error to the District Court of the United States for the Dis- 
trict of Minnesota ; Page A-Iorris, Judge. 

Action by Harry E. Speaks against the Duluth Street Railway 
Company. Judgment for plaintifif, and défendant brings error. Af- 
firmed. 

Thomas S. Wood, of Duluth, Minn., for plaintiff in error. 
W. M. Steele, of Superior, Wis. (C. R. Fridley, of Superior, Wis., 
on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and VAN VAEKEN- 
BURGH, District Judge. 

SMITH, Circuit Judge. The Duluth Street Railway Company is 
a corporation existing under the laws of Minnesota and authorized 
to do business in Wisconsin. At the time hère in question it owned 
and operated an electric railroad in Duluth, Minn., and to and in 
Superior, in Wisconsin, and as a part thereof it operated a double- 
track electric railroad on Tower avenue, a north and south street in 
the city of Superior. Cars passing south used the westerly track, 

•For other cases see same toplc & § number in Dec. & Am. Dlgs. iao7 to date, & Rep'r Indexes 
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and cars passing north used the easterly track. It appears that the 
Company operated its cars so as to stop upon the far, rather than 
the near, side of intersections. 

This action was brought by Harry E. Speaks, who alleged that on 
February 16, 1910, he as a passenger entered one of the defendant's 
south-bound cars on Tower avenue and paid his fare to be trans- 
ported to the intersection at North Seventeenth street with Tower 
avenue. 

"6. That upon approaching said North Seventeenth street the plaintiff sig- 
naled the motorman of the car he was riding upon to stop the same at said 
Crossing, and that said motorman did stop the car on the south side of said 
Crossing, and opened the rear doors and gâtes thereof to permit plaintiff to 
alight; that plaintifC disembarked from said car on the westerly side thereof, 
and passed around the rear end thereof to go to the easterly side of Tower 
avenue, to proceed thence to his home, and while he was proceeding with due 
care and caution, and just as he was about to step from behind the car upoh 
whlch he had been riding toward the said easterly track to cross the same, 
and while his south view of said easterly track was wholly obscured and 
obstructed by the standing car, from which he had just alighted, and when 
défendant should reasonably hâve anticipated that passengers were disem- 
barking from said standing car and might pass therefrom onto said easterly 
track, said défendant, disregarding its duty to plaintiff to exercise due care 
for his safety, vs^ithout sounding any bell or gong, or giving any warnlng, and 
without brlnglng the car to a stop, or slowing down the speed thereof what- 
soever, propelled one of its cars along said easterly track, past the car which 
plaintiff had just alighted from, at a dangerous, excessive, and high rate 
of speed, to wit, at a rate of speed exceeding 20 miles per hour; that by 
reason of négligence of défendant as aforesaid plaintifC was in Imminent 
danger of being run over and severely injured or killed by said rapidly mov- 
ing car, and to avoid the danger thereof and to save his own life plaintiff 
was compelled to and did throw himself baekward and away from said 
moving car, and In so doing, by reason of the sudden and great exertion 
necessary thereto, received and sustained a severe abdominal hernia to his 
right side, and other severe Internai and external injuries to his person, and 
was thereby made sick, sore, and lame, and caused to suffer severe pain and 
mental anguish for a long time ; that plaintiff stlU suffers at times much pain 
and inconvenlence therefrom ; that plaintiff is inf ormed and believes that his 
said injuries are permanent and are incurable, and will cause him much pain, 
both physical and mental, In the future; that as aforesaid plaintiff lias suffered 
and stlU suffers great physical pain and mental anguish on account of said 
injuries, and in addition thereto because thereof has been injured and im- 
paired in his abllity to pursue many of the gainful avocations of life, has 
had the probable term of his life materially shortened, has slnce been and 
in the future will be unahle to obtain life Insurance on his own life, and 
has been otherwise injured and made to suffer loss, ail to his great damage 
in the sum of thirty thousand ($30,000) dollars. 

"7. And plaintiff further shows to the court that by reason of ha\lng so 
received said injuries he was compelled to Incur expense for médical care 
and treatment of his said Injuries, and in the purchase of necessary sup- 
ports and appllauces to truss and support the injured parts, and has thereby 
been damaged in the further and additional sum of one hundred flfty ($150) 
dollars, which was and is a reasonable sum, and that in the future he will 
in like manner be compelled to expend and pay ont money for such médical 
care, and for supports and trusses, the amount whereof plaintiff cannot now 
State, but that he believes It will be large. 

"8. And plaintiff further allèges the fact to be that ail of said Injuries, 
and conséquent pain, suffiering, loss, and damage, were solely and proximately 
produced and caused to plaintiff by the négligence and waht of care of de- 
fendant as aforesaid, and without fault or négligence on plalntiff's part." 
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He further alleged: 

"ïhat a promulgated rule and régulation of said compauy to its employés 
operating its cars, as well as the exercise of ordiiiary eare for the safety of 
allghtlng passengers and other persons crosslng the streets wliere the de- 
fendant's tracks are laid, requires and then required that, wheu a car has 
stopped at a crossing, cars approachlng or ahout to pass in the opposite di- 
rection on the other track shall slow down or stop while alongside of the 
standing car, and shall sound a bell or gong to warn alighting passengers 
and pedestrians crossing the street of the car's approaeh." 

The Street railway company having answered, a trial was had 
to a jury, who found for the plaintiff below, and fixed his recovery 
at $5,000. The court required a remittitur to $2,500, and, this hav- 
ing been filed, rendered judgment for that amount, and the street 
railway company sued out a writ of error to this court. 

The assignaient of errors filed in the District Court under rule 
11, and the spécification of errors hère under rule 24, refer exclusively 
to the giving of certain instructions and the refusai to give certain 
instructions asked. 

[1j 2] There is printed what purports to be a large amount of évi- 
dence under the heading "Bill of Exceptions"; but it does not ap- 
pear to hâve been settled, signed, or allowed by the judge. It does 
not appear to hâve even ever been presented to him for any purpose. 
It is quite clear that without a bill of exceptions v/e cannot pass upon 
any of the questions raised by the assignment and spécification of 
errors. Of course, it is impossible to pass upon the correctness of 
the action of the trial court in giving and refusing instructions with- 
out the évidence then before it. Kinney v. United States Fidelity 
& Guaranty Co., 222 U. S. 283, 32 Sup. Ct. 101, 5'6 L. Ed. 200. 

The street railway company insists, however, that if this should 
be the ruHng of the court under rule 11, the court at its option may 
notice a plain error not assigned, and then calls attention to the fact 
that, as it contends, the complaint does not state a cause of action. 
So far as material, the complaint has been set out, and notwith- 
standing it was never assailed in any way in the court below by 
motion or demurrer, and no error was assigned there or specified hère, 
the street railway company claims upon strict analysis the complaint 
is insufficient, and that this is such a plain error that the case should be 
reversed, citing United States v. Tennessee & Coosa Railroad Co., 
176 U. S. 242, 20 Sup. Ct. 370, 44 L. Ed. 452. 

That case simply held that a bill fo forfeit a certain land grant 
was sufficient to warrant a forfeiture of part of the grant, and that 
where the évidence only showed a right to forfeiture of part, and did 
not sufficiently show what part the government was entitled to cancel, 
the case should be reversed. In that case the one successful below 
was seeking to uphold the decree on the ground that the bill, being 
framed to procure a forfeiture of the entire grant, was not sufficient 
to warrant a decree for the government for part of the relief prayed. 
In overruling this contention the décision was manifestly correct, but 
in this case for the first time it is suggested in this court the com- 
plaint did not. State a good cause of action. 
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Revised Statutes, § 954 (U. S. Comp. St. 1901, p. 696), provides: 

"Sec. 054. No summons, wrlt, déclaration, return, process, judgiuont, or 
otlier procepiUiifts In civil causes, in nny court'of tlie United States, sliall he 
abated, avrested. quashed, or revevsed for aiiy defect or want of fonu ; imt 
.such court simll proceed and give .iudjrment according as tlie right ot" tiio 
cause and matter in law shall appear to it, wlthont regarding auy .such de- 
fect, or waut of form, except tliose whicli, in cases of deinurrer, the iiarty 
denrarrlug spechilly sets down, togetlier with liis deniurrer, as tlie cause 
tliereof ; and sucli court shall ameud every siicli defect and vvant of form, 
other than thoso> whicli the party dennirrlng so exi)resses ; and may at any 
tinie permit eitlior of the parties to aniend any defect in the process or plead- 
iugs, upon such conditions as it sliall, in Its discrétion and by its rules, pre- 
seribe." 

This was substantially section 32 of the act to establish the judi- 
cial courts of the United States, passed at the first session of the 
first Congress and was based on the English statute of 32 Henry VIII. 

[3] It is manifest that, had the street car company by demurrer 
or otherwise attacked the complaint below, it could hâve been amend- 
ed; but it failed to do so. Of course, if it appeared that it was im- 
possible to hâve amended the complaint, this court would probably 
hold, even after verdict, the question could be raised hère. In Phil- 
lips. & Colby Construction Co. v. Seymour et al., 91 U. S. 646, 23 L. 
Ed. 341, the Suprême Court said: 

"There is no rooui hère for amendment. There could hâve been none in 
the court below. ïo allow a verdict to stand which is responsive to no is- 
sue ma de by the pleadings, or vsdiich could hâve tieen niade by any pleading 
iu that action, is farther than we can go in the i)romotion of abstract jus- 
tice." 

The complaint hère in question has now been aided by verdict, 
and the sole question is whether with such aid it is sufficient. In 
Re First National Bank of Belle Fourche, 152 Fed. 64, 81 C. C. A. 
260, U Ann. Cas. 355, a bankruptcy case, this court, by Judge San- 
born, said: 

"ïhe sufflclency of this pleading was not challenged until more than a 
month after the ad.iudicatlon upon it, and after verdict or .iudgment an ob- 
.iection tliat the pétition fails to state facts sufficient to constitute a cause of 
action Is tenable only when the pleading fails to allège the substance or 
foundation of a good cause of action, and the fact that it is otherwise defec- 
tive, informai, indefinite, or incomplète is no longer material." 

This was but a réitération of the long-established rule of this court. 
Glaspie v. Keator et al, 56 Fed. 203, 5 C. C. A. 474; City of Plankin- 
ton V. Gray et al., 63 Fed. 415, U C. C. A. 268; Keener et al. v. 
Baker, 93 Fed. 377, 35 C. C. A. 350; Mine & Smelter Supply Co. v. 
Parke & Lacy Co., 107 Fed. 881, 47 C. C. A. 34. It is, indeed, 
the gênerai rule. Roberts v. Graham, 6 Wall. 578, 18 h. Ed. 791 ; 
Palmer v. Arthur, 131 U. S. 60, 9 Sup. Ct. 649, 33 L. Ed. 87; Nashua 
Savings Bank v. Anglo-American Land, Mortgage & Agency Co., 189 
U. ?. 221, 23 Sup. Ct. 517, 47 L. Ed. 782. And the same rule has been 
laid down in a number of the circuits. Day, Circuit Judge, now a Jus- 
tice of the Suprême Court, annouriced it in Monarch Cycle Mfg. Co 
v. Royer Wheel Co., 105 Fed. 324, 44 C. C. A. 523. And it has been 
so decided in Nashua Savings Bank v. Anglo-American Eand Mort- 



DODGE V. KENWOOD ICE CO. 



577 



gage & Agency Co., 108 Fed. 764, 48 C. C. A. 15, Robinson v. 
Louisville Ry. Co., 112 Fed. 484, 50 C. C. A. 357, Schaeffer Piano Mfg. 
Co. V. National Pire Extinguisher Co., 148 Fed. 159, 78 C. C. A. 293, 
and in Puget Sound Navigation Co. v. Lavender et al., 160 Fed. 851, 
87 C. C. A. 655. 

Whatever may hâve been the defects in this complaint, aided as it is 
by verdict, they do not constitute a plain error of wlnich this court can 
now take notice without assignment ; and it foUows the judgment 
must bf afSrmed. 



DODGE V. KE>;WOOD ICE CO. et al, 

(Circuit Court of Appeals, Eightli Circuit. Mardi 22, 1913.) 

No. 119, Original. 

1. Bankbuptcy (§ 44*) — Corporations — Voluntaey Petitio?! — Defects — Ob- 

jections. 

Ob.iections ttiat a voluntary pétition by a corporation was defective, in 
tliat it failed to show that the corporation was not a municipal, railroad, 
Insurance, or banking association, required by Bankr. Act Julv 1, 1898, 
c. 541, § 4, 30 Stat. 547 (U. S. Comp. St. 1901, p. 3423), as amended by 
Act June 25, 1910, c. 412, § 3, 36 Stat. 839 (U. S. Comp. St. Supp. 1911, 
p. 1494), that the seal of the corporation was not attached, aud that it 
failed to show authority by the corporation, came too late after adjudica- 
tion, since, if made prior to adjudication, they mlght bave been cured by 
amendnient as authorlzed by Rev. St. § 954 (U. S. Comp. St. 1901, p. 
696), and General Order No. XI (89 Fed. vii, 32 C. C. A. xlv). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 43-46; Dec. 
Dig. § 44.*] 

2. CoEPOKATioNS (§ 550*) — Insolvenct — Assignment for Bekefit of Cbed- 

ITORS — Authority to Make — Directors. 

The board of directors of a Minnesota business corporation bas au- 
thority to make a gênerai assignment of the corporation's assets for the 
benefit of creditors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 2190-2200 ; 
Dec. Dig. § 550.*] 

3. Bankruptcy (§ 43*) — Corporations — Adjudication — Directors — Au- 

thority. 

The board of directors of a Minnesota corporation bas authority to 
adopt a resolution that the corporation is unable to pay its debts and 
is wllllng to be adjudged a bankrupt on that ground, without the au- 
thority of stockholders. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 38 ; Dec. Dig. 
I 43.*] 

4. Corporations (S 298*) — Directors- — Majoeity of Board — Vacancy — Aban- 

donment of Mbmbership. 

Rev. Laws Mlnn. 1905, § 2858, provides that the business of every busi- 
ness corporation shall be managed by a board of at least three directors, 
elected by ballot by and from the stockholders or members, and that a 
majority of the directors shall constitute a quorum for the transaction 
of business. Held that, vvhere one of the three directors of a Minnesota 
business corporation became involved In an altercation at the company's 
office and either went out or was forced out of the office, and thereafter 
took no part In the management of the aftalrs of the ' corporation, de- 
cllned to act as an offlcer or stockholder of the company, and brought 

♦For other cases see same topic & § numbbb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
204 F.— 37 
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suit to cancel his stock purchase and to recover the entlre purchase price, 
he thereby abandoned his ofBce as director, so that the remaining two 
directors wlien assembled and acting as a board, were authorized to pass 
a résolution that the corporation go into voluntary bankruptcy at once, 
without notice of the meeting to such third director. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1292-1317, 
1319 ; Dec. Dig. § 298.*] 

Pétition to Revise Order of the District Court of the United States 
for the District of Minnesota; Chas. A. Willard, Judge. 

Pétition by Allen C. Dodge to revise an order of the District Court 
for the District of Minnesota, denying an application to annul an ad- 
judication of bankruptcy, entered on the voluntary pétition of the 
Kenwood Ice Company. 189 Fed. 525. Pétition dismissed. 

Henry C. James, of St. Paul, Minn. (W. H. McDonald, of Minne- 
apolis, Minn., on the brief), for petitioner. 

Frank W. Booth, of Minneapolis, Minn., for respondents. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

SMITH, Circuit Judge. May 29, 1911, there was filed before Alex- 
ander McCune, référée in bankruptcy in the district of Minnesota, a 
voluntary pétition by the Kenwood Ice Company that it be adjudged 
a bankrupt, and the référée at once made the adjudication as prayed. 
On June 13, 1911, Allen C. Dodge filed a pétition to vacate the order, 
substantially upon the f ollowing grounds : 

First. That the pétition was insufficient. 

Second. That the proceedings were never authorized by the stock- 
holders. 

Third. That the only authority to file the pétition was granted at 
a spécial meeting of two out of three directors, and the third director 
had no notice or knowledge of the meeting, although he lived in the 
city where the headquarters of the company were, and his résidence 
was well known to the other directors. That by reason of the failure 
to notify him no légal meeting of the directors was held. 

This application having been denied, Mr. Dodge filed a pétition to 
review. 

[ 1 ] It is first contended that the pétition f ailed to show that the 
corporation was not a municipal, railroad, insurance, or banking as- 
sociation, as made necessary by section 4 of the Bankruptcy Act (Act 
July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423]), as 
amended by section 3 of the act approved June 25, 1910 (36 Stat. 839, 
c. 412 [U. S. Comp. St. Supp. 1911, p. 1494]), and that it did not hâve 
the seal of the corporation attached, and failed to show that it was 
authorized by the corporation. 

Reliance is placed upon In re Jefîferson Casket Co. (D. C.) 182 
Fed. 689. In that case, as in this, the pétition was signed by an attor- 
ney at law, as well as by officers of the company ; but no référence 
was made to that fact, and it is only mentioned hère to state that no 
considération has been given to the question of its effect. The deci- 

•For other cases see siune topic & § mumeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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sion in question was rendered by Judge Ray and preceded any ad- 
judication. The latter fact is also true of In re Impérial Film Ex- 
change, 198 Fed. 80, 117 C. C. A. 188. 

Under Revised Statutes, § 954 (U. S. Comp. St. 1901, p. 696), and 
General Order No. XI (89 Fed. vii, 32 C. C. A. xiv), an amendment 
could hâve been filed at any time before adjudication. Manifestly the 
objection came too late to be effective. In re First National Bank of 
Belle Fourche, 152 Fed. 64, 81 C. C. A. 260, 11 Ann. Cas. 355; In re 
Plymouth Cordage Co., 135 Fed. 1000, 68 C. C. A. 434; Duluth Street 
Railway Co. v. Speaks, 204 Fed. 573. 

The second and third grounds of attack upon the proceedings may 
be considered together. 

[2] The Kenwood Ice Company was organized under the laws of 
Minnesota. It was there held that the board of directors could make 
gênerai assignments for benefit of creditors. Tripp v. Northwestern 
National Bank, 41 Minn. 400, 43 N. W. 60. 

[3] This being true, the board had authority to adopt a resolution 
that the corporation was unable to pay its debts and was willing to be 
adjudged a bankrupt on that ground. Home Powder Co. et al. v. Al- 
bert J. Geis et al., 204 Fed. 568. If the board of directors can commit 
this act of bankruptcy, no reason can be assigned why it cannot au- 
thorize the filing of a pétition in voluntary bankruptcy. Loveland on 
Bankruptcy (4th Ed.) § 157. 

It is therefore concluded that the board of directors had power, 
without the sanction of the stockholders, to authorize the filing of a 
voluntary pétition in bankruptcy, and the only question remaining is 
did the board act in this case? 

[4] This corporation was created, under the gênerai laws of Minne- 
sota by which it is provided : 

"The business of every such corporation * • * ghall be managed by a 
board of at least three directors elected by ballot by and from tlie stock- 
holders or members. * * * A majority of the directors or trustées shall 
constltute a quorum for the transaction of business." Section 2858, Laws of 
Minnesota. 

The stockholders had thus chosen C. J. Minor, J. P. Haie, and Allen 
C. Dodge. About July, 1910, Mr. Dodge went to the company's office 
and there became involved in an altercation, and either went out or 
was forced out of the office. After July 1, 1910, he took no part in 
the management and affairs of the corporation, and on or about the 
13th day of July, 1910, declined for the first time to act as an officer 
or stockholder of the company. On or about December 19, 1910, two 
icehouses, constituting the assets of the corporation, were destroyed 
by fire. They were insured. 

On January 31, 1911, Mr. Dodge sued the company on a note for 
$1,120.27, and sued out a writ of attachment, and garnisheed the Me- 
chanics' Insurance Company, the Spring Garden Insurance Company, 
of Philadelphia, Pa., and the Insurance Company of the State of Illi- 
nois for the money due as Insurance upon the icehouses. On the 
same day Mr. Dodge brought suit against the Kenwood Ice Company, 
C. J. Minor, and J. P. Haie, alleging that he acquired ail his stock in 
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the Kenwood Ice Company as the resuit of fraud upon the part of 
Haie and Minor, and asked to recover the entire purchase price. The 
défendants answered that Mr. Dodge had always retained the capital, 
stock in the company that was issued to him, and he replied that : 

"Ever since lie lennied of the falsity of such l'epreseutatlons lie lias been 
and Is now ready. able, aud wUliitg to surrender ail the stock aud certiflcates 
thereof heretofore Issued and delivered to the plaiiitiff In tlle defendaut's 
Company to whomsoever it shall be determined that said stock belougs." 

Under thèse circumstances, on May 27, 1911, Minor and Haie, 
without notice to Dodge, met and adopted a motion, "Resolved, that 
the company go into voluntary bankruptcy at once," and thereupon 
the pétition was filed. 

It is urgentiy insisted that there was no valid meeting of the board, 
in the absence of notice to ail its members, and, as l3odge was not 
notified, the proceedings are invalid. It is stipulated that Minor, Haie, 
and Dodge were directors at the time of the meeting of May 27th ; 
but this is understood to be an admission of their élection and quali- 
fication as directors, and not an agreement, if in conflict with the rec- 
ord, that Mr. Dodge was eligible and had not abandoned his member- 
ship. Mr. Dodge it appears had quarreled with his associâtes, had 
absented himself from ail meetings for 10 months, had brought suit 
to rescind his purchase of stock, which alone made him eligible to 
be elected a director under the Minnesota law, and had announced his 
refusai to act as an officer and stockholder. Thèse things, taken to- 
gether, constituted an abandonment of his office of director. Thomp- 
son on Corporations (2d Ed.) § 1093 ; 29 Cyc. 1404. 

If he was successful in his action for rescission, he ceased to be 
a stockholder, and to hold his office of director after his discovery of 
the alleged fraud would be a ratification and élection to retain his 
stock. True, the law of Minnesota provided that the board should 
consist of at least three members ; but there was no spécial provision 
for filling vacancies, either by the directors or stockholders, and, as 
the Minnesota law provided that "a majority of the directors or trus- 
tées shall constitute a quorum for the transaction of business," when 
the remaining two members assembled and acted, they constituted the 
board. 

It follows that the pétition must be dismissed. 
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In re KAIIN et al. 

(Circuit Court of Appeals, Second Circuit. April 14, 1913.) 

No. 198. 

1. CoNTEMPT (§ 70*) — Civil and Criminal — Distinction — Effect of Pun- 

ISIIMJCMT. 

Tlie character and purpose of the punishment distinguish civil and 
criminal contempts, the i)unisliment for civil contempt being remédiai, 
for the benefit of the complainant in the contempt proceedings, while 
the punlshment for criminal contempt is punitive, to vindicate the au- 
thority of the court ; so that, if imprisonment is imposed in a prosecu- 
tion for a civil contempt, it must be coerclve, and eommltment ean stand 
only until the défendant performs the aflirmative act required by the 
court's order, while if inflicted in a criminal proceeding it is fixed and 
certain, as a punlshment for completed disobedience of the court's orders 
or for other past wrongdoing. 

|Ed. Note. — For other cases, see Contempt, Cent. Dig. § 246 ; Dec. Dig. 
§ 70.*] 

2. Bankruptcy (§ 229*) — Oedees — Enfoecement — Coktempï Peoceedings. 

The classification of contempts and contempt proceedings into civil 
and criminal contempts is applicable to proceedings in bankruptcy. 

I Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § .'iSS ; Dec. 
Dig. § 229.*] 

3. Contempt (§ 72*) — Punishment— Impeisonment — Natuke of Proceedings. 

A sentence to a fixed and absolute term of imprisonment for con- 
tempt can be justified only by showing that it was inflicted in a pro- 
ceeding for criminal contempt. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 249-250, 273 ; 
Dec. Dig. § 72.*] 

4. Bankruptcy (§ 229*) — Contempts — Ptjnishment — Bffect. 

An alleged bankrupt, having been found guilty of contempt in re- 
fusing to give proper testimony, was adjudged to be imprisoned in a 
specified jail for ten days, and at the expiration of that period to ap- 
pear for examination, and In the event of hls failure or refusai to pré- 
sent himself for examination or to give proper testimony, authorized an 
application for the continuance of liis imprisonment. Jleld, that the 
coercive part of the punlshment did not becoine operative until after 
the punitive part had been complled with, and that the latter could be 
supported only by showing that it was made in a criminal proceeding. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 385 ; Dec. 
Dig. § 229.*] 

5. Bankeuptoy (§ 229*) — Civil and Criminal Contempt. 

An alleged bankrupt having neglected and refused to give proper tes- 
timony, a contempt proceeding was instituted against him by pétition, 
made by an attorney for the reeeiver in bankruptcy, and botli it and the 
order were entitled in the bankruptcy proceedings. The government did 
not proseeute. nor did any one claim to act in its behalf, and the jirayer 
for relief was for an adjudication of contenjpt and for further relief to 
the petitioner. Hcld, that the proceeding was for a civil contempt only, 
and that an order Imposing imprisonment for a specified period was un- 
authorized. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 385; Dec. 
Dig. § 229.*] 

In Error to the District Court of the United States for the South- 
ern District of New York ; George C. Holt, Judge. 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the matter of bankruptcy proceedings of Louis J. Kahn and Wil- 
liam J. Kahn, alleged bankrupts. The order adjudged Louis J. 
Kahn guilty of contempt of court in having willfully and deliberately 
neglected to give proper testimony on behalf of the receiver, and par- 
ticularly for giving the testimony set forth in the pétition, and fur- 
ther ordered: 

"Second. That the sald Louis J. Kahn be committed for the contempt afore- 
sald and be Imprlsoned in Ludlow Street Jail for the period of ten days. 

"Thlrd. At the expiration of the said period of ten days, the sald Louis 
J. Kahn may présent himself before thls court for examlnation by the re- 
ceiver and in the event that the said Louis J. Kahn falls or refuses to pré- 
sent himself for examlnation of the said ten-day period, or in the event that 
he shall fail and refuse to give proper testimony, an application may be 
made for the continuance of the said imprisonment." 

The pétition that said Louis J. Kahn should be adjudged in con- 
tempt, upon which said order was based, was made by one Stephen 
Brooks Rosenthal as attorney for the receiver in bankruptcy and like 
the order itself was entitled as in the bankruptcy proceedings. 

A. A. Silberberg, of New York City (J. Joffe and A. A. Silberberg, 
of New York City, of counsel), for plaintiffs in error. 

Rosenthal & Heermance, of New York City (C. J. Heermance, of 
New York City, and F. C. Briggs, of Syracuse, N. Y., of counsel), for 
défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. [1] The récent décision of the Suprême 
Court of the United States in Gompers v. Buck Stove Co., 221 U. S. 
418, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 874, lays 
down the rules which must be foUowed by the fédéral courts in ad- 
ministering the law of contempt. In that décision it is said that the 
character and purpose of the punishment distinguish civil and crim- 
inal contempts. The punishment for a civil contempt is remédiai and 
for the benefit of the complainant in the contempt proceedings. The 
punishment for a criminal contempt is punitive — to vindicate the au- 
thority of the court. If imprisonment be imposed in a civil proceed- 
ing it must be coercive in its nature. The committal must stand only 
unless and until the défendant performs the affirmative act required 
by the court's order. When inflicted in a criminal proceeding it is 
fixed and certain as a punishment for completed disobedience of or- 
ders or for other past wrongdoing. 

[2] The classification of contempts and contempt proceedings made 
by the Suprême Court in the Gompers Case is gênerai in its applica- 
tion and applies as well in cases arising in bankruptcy proceedings as 
in other causes. Whatever may be the source of the power of bank- 
ruptcy courts to punish for contempt, it must be exercised according to 
the gênerai principles laid down. 

[3, 4] Applying then the principles of the Gompers Case it is évi- 
dent that when it appears that a sentence to a fixed and absolute term 
of imprisonment has been imposed it can be justified only by showing 
that it was inflicted in a proceeding for criminal contempt. Such a 



IN BE KAHN 



583 



punishment was imposed in this case. Nothing the défendant could 
hâve donc would hâve prevented his imprisonment for the full term 
of ten days. That part of the punishment was to vindicate the au- 
thority of the court. The coercive part — the part to aid the com- 
plainant— did not become operative until after the punitive part had 
been complied with. The latter must be supported, if at ail, by es- 
tablishing that it was made in a criminal proceeding. 

[5] Were the proceedings criminal in their nature? The most im- 
portant question bearing upon this is whether they were between the 
public and the défendant. They were not. The government did not 
prosecute nor did any one claim to act in its behalf . The complainant 
was the attorney for the receiver in bankruptcy and the contempt pro- 
ceeding was really in behalf of the latter. The pétition was not en- 
titled as in a criminal case. The order bore the title of the main 
bankruptcy proceedings. The prayer for relief was for an adjudica- 
tion in contempt and for further relief to the petitioner. Ail the in- 
dicia of a civil cause incidental to the proceedings in bankruptcy, and 
none whatever of a criminal case, were présent. The situation was 
precisely that stated in the Gompers Case : 

"A variance between the procédure adopted and punishment imposed, when 
in answer to a prayer for relief in the * * * [civil] cause the court im- 
posed a punitive sentence appropriate only to a proceeding at law for 
criminal contempt." 

There is error in the order and it is reversed with costs.^ 

1 We do not modify the order so as to préserve the merely coercive part 
because we are not certain that with punitive part omitted that would be 
thp most appropriate action. Besides, we hâve not felt called upon on this 
writ of error to consider whether the remédiai part stated by itself would 
be valid. The reversai is, however, without préjudice to further proceeding 
in the District Court. 
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PENNSYLVANIA E. CO. v. O'NETL. 

(Circuit Court of Appeals, Second Circuit. Ayril 14, 1913.) 
No. 155. 

1. C.'i-KRiERS (§ 2.S6*) — ;MovATîr.E Ticket Bootii — Xk(iltgexce. 

Tt was net nesligence for a rallroad couiiiauy to maiiitain a niovable 
ticliet hooth and a movable sign on a stiindavil ou the pier of a steani- 
ship Company for tlie convenlence of passeugcrs inteudiug to continue 
tlieir joiirney inland by land, so as to entitle a passenger to recover for 
injuries sustaiued i)y falling over tlie i^ign as slie stepped baclv t'rom 
the ticket window. 

[Ed. Note.— For otlier cases, see Carriers, Cent. Dig. §§ 1142-1148, 
1150-1152; Dec. Dig. § 286.*] 

2. Carriers (§ 2SG*) — Damgeeous Premises — Movable Sig>' — Tx)cation. 

Défendant railroad eompany, for tlie convenience of passengers landing 
from steauislùps, niaiutained a movable ticket bootli on tlie steamship 
company's piev, designated by a movable sign constructed on a standard 
plaeed from four to six feet from tlie booth. Plaintlfî applied for a 
ticket at the window, but the ageut in charge, being unable to change 
her money innnediately, asked lier to step back, and as slie did so her 
foot came in contact witli the sign standard, and she was thrown and 
in.iured. JltUI, that It was not négligence to place the sign on a stand- 
ard iiear the booth, nor was it negligently plaeed too near the booth, and, 
being easil>' avoidable, plaintiff could not recover. 

l'Ed. Note.— Foi' other cases, see Carriers. Cent. Dig. §§ 1142-1148, 11.50- 
1152 ; Dec. Dig. § 280. *1 

In Error to the District Court of the United States for the South- 
ern District of New York; E. Henry Lacombe, Judge. 

Action by Helen T. O'Neil against the Pennsylvania Raib^oad Com- 
pany. From a judgment for plaintiff for $1,200, défendant brings 
error. Reversed. 

Burlinghani, Montgomery & Beecher, of New York City (Morton 
L. Fearey and Roscoe H. Hupper, both of New York City, of coun- 
sel), for plaintiff in error. 

^ Arthur T. O'Leary, of New York City (J, A. O'Leary and J. M. 
Sullivan, both of New York City, of counsel), for défendant in error. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The défendant was permitted to maintain 
on the pier of the American Line at Philadelphia a small movable 
booth for the accommodation of passengers arriving from Europe 
where they could exchange steamship orders and procure tickets for 
inland points. In front of the booth was a movable sign with the 
words : "Railroad Tickets. Steamship orders exchanged hère." 
This booth and sign could not be maintained in a fixed position as 
it was necessary to move them about so as to be near the passengers 
at whatever gang plank they might disembark. A photograph of the 
booth and sign shows that the latter was plaeed at the top of an 
upright which was made to stand by being fastened to a cross at 
the lower end and strengthened by braces running from a point ou 

•l'or othor cases see same toplc &. § numbbe in Dec. &. Am. Digs. 1907 to date, & Rep'r ladexes 
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the upright post, about 2 feet and 8 inches from the bottom, to the 
ends of the crosspieces. This sign stood about 6 feet from the booth. 
The signboard was approximately 28 inches wide and 16 inches high, 
the lower side being 6 feet and 8 inches from the floor of the pier. 
The accident occurred June 5, 1911, which was a dark day, but the 
pier was lighted from skylights and ail objects were perfectly visible. 
The plaintiff formed in line with other passengers and, on arriving 
in front of the window, presented a $20 bill for her ticket. The agent 
in the booth in formed her that he did not then hâve the necessary 
change, but would hâve some in a short time. He said, "Just step 
back, please." The plaintiff testified, "I moved back in the direction 
in which I had come, to the ticket booth, and had only taken one 
step when I went to lift my left foot, and it was caught in some ob- 
stacle and I was thrown." She saw the sign but says she did not 
see how it rested on the floor. 

[ 1 ] There can be no prêteuse that it was négligent for the défend- 
ant to maintain a ticket booth for the convenience of the passengers 
intending to go beyond Philadelphia by rail. So, too, it was per- 
fectly proper, if not imperative, to place a sign to indicate to pass- 
engers the location of the booth. Neither the booth nor the sign 
could be stationary for passengers were discharged at différent gang- 
ways and the booth had to be near the passengers when they first 
landed at the pier. Then too, it was necessary to mount the movable 
sign upon a standard, as it could not be suspended. The roof was 
very high and to hang the sign would hâve involved the use of long 
ropes or wires. Placing the sign in this position would bave been a 
difficult and expensive task and would hâve been infinitely more dan- 
gerous than placing the notice on an upright standard with a base or 
foot broad enough to keep it from tipping over. 

[2] If then, it was not négligence to place the sign on a standard 
near the booth for the information of passengers, the only remain- 
ing question is, was it placed too near the booth. This must also be 
answered in the négative. Whether the distance was 6 feet, as the 
measurement showed it to be, or 4 feet, as one of the witnesses es- 
timated it to be, is immaterial, as, in either case, ample room was 
allowed for the passengers to pass by the booth without coming in 
contact with it. There is no testimony that an accident of any kind 
had occurred from the use of this sign before. We bave not been 
able to find an authority where such an act has been held to be a 
fault. The court can take judicial notice of the fact that in railroad 
stations, theater offices and other similar places, it is customary to 
place bars and registering turnstiles opposite the office to keep the 
crowd orderly and in line. It is manifest that if a purchaser sud- 
denly steps back against thèse structures, he is liable to fall or re- 
ceive injuries. But the books record no case, so far as we can find, 
where a party has recovered for injuries so received. The reason 
is manifest; the law expects every one entering such places to keep 
his eyes open and not to stumble over a perfectly obvious obstruc- 
tion. The photographs show that the pier in question was occupied 
by freight, wagons, baggage trucks and many other objects which 
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a blind man might stumble over, but which any one with bis sensés 
unimpaired would certaiiiiy avoid. That the sign in question was in 
plain sight is admitted, that the plaintiff saw it is admitted. To hold 
that the défendant is responsible because she stumbled over it car- 
ries the rule of négligence to such Hmits that the carrier becomes 
an insurer of ail who are injured while rightfuUy on its premises. 

Thèse views are, we think, sustained by the f oUowing authorities : 
Hart V. Grennell, 122 N. Y. 371, 25 N. E. 354; Strutt v. Brooklyn 
R. R. Co., 18 App. Div. 134, 45 N. Y. Supp. 728; Wigg v. Eric 
Railroad, 174 Fed. 401, 98 C. C. A. 289; Elliott v. Chicago, M. & 
St. P. R. Co., 150 U. S. 245, 14 Sup. Ct. 85, 37 L- Ed. 1068; Com- 
missioners v. Clark, 94 U. S. 278, 284, 24 L. Ed. 59. 

The judgment is reversed. 



NEW YORK TIMES CO. v. SUN PRINTING & PUBLISHING ASS'N. 

(Circuit Court of Appeals, Second Circuit. April 14, 1013.) 

No. 176. 

CoPTBiGHTS (§ 74*) — Establishment — Filing Copies^Infbingeaient — Suit — 
Condition Pbecedent — "Maintain." 

Act March 4, 1909, c. 320, 35 Stat. 1075 (U. S. Comp. St. Supp. 1911, p. 
1472), providing that no action or proceeding shall be maintaiued for in- 
frlngement of a copyright of any book until two complète copies hâve 
been deposited in the Copyright OflHce, or in the mails, addressed to the 
Registrar of Copyrights, is not limlted to an action or proceeding for in- 
frlngement, but applies as well to a suit in equlty for an Injunctlon to 
prevent the infringement or violation of complainant's copyright, and 
for an accounting, precluding the lawful commencement of a suit for that 
purpose prior to deposit of copies ; the word "maintain" including the 
commencement of sucli suit. 

[Ed. Note.^Por other cases, see Copyrights, Cent. Dig. § 65 ; Dec. Dig. 
§ 74.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4277-4281; 
vol. 8, p. 7712.] 

Appeal from the District Court of the United States for the South- 
ern District of New York ; Julius M. Mayer, Judge. 

Suit by the New York Times Company against the Sun Printing 
& Publishing Association. From a decree dismissing the amended 
bill on demurrer, complainant appeals. Afifirmed. 

Leventritt, Cook & Nathan, of New York City (Alfred A. Cook, 
Max J. Kohler, and FrankHn H. Mills, ail of New York City, of 
counsel), for appellant. 

James M. Beck and Charles K. Carpenter, both of New York City, 
for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The principal question presented by this 
appeal is as follows : Can an action for the infringement of a copy- 

*For other cases see aame topio & § nombeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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right of a book be maintained, unless it be alkged and proved that 
prior to the commencement of the action two complète copies of tlie 
best édition thereof were deposited in the Copyright Office or in the 
mail addressed to the Registrar of Copyrights at Washington, as pro- 
vided by section 12 of the Copyright I^aw? The relevant portions 
of section 12 of the law are as follows: 

"ïhat after copyright bas been secured by publication of tlie work with 
the notice of copyright as provided in section 9 of this act, there shall be 
promptly deposited in the Copyright Office or in the mail addressed to the 
Register of Copyrights, Washington, District of Columbla, two complète 
copies of the best édition thereof then published. * * * No action or 
proceeding shall be maintained for infringemeut of copyright in any work 
untll the provisions of thls act with respect to the deposit of copies and reg- 
istration of such work shall hâve been complied with." Act March 4, 1909, 
c. 320, 35 Stat. 1078 (U. S. Comp. ^St. Supp. 1911, p. 1476). 

The last paragraph would seem to be a plain prohibition against 
the maintenance pf an action or proceeding for infringement until 
the copies are deposited in the Copyright Office or in the mail. If 
an equity action for an injunction and an accounting be not such an 
action as the statute contemplâtes, it is difficult to perceive what the 
lawmakers had in mind. Manifestly the statute refers to precisely 
such an action as this, otherwise the language is meaningless. We 
are not concerned hère with the wisdom or necessity of the provi- 
sion. Congress was conferi'ing a spécial privilège upon authors and 
could limit that privilège in any manner it saw fit. In order to se- 
cure a valid copyright or a valid patent, it is necessary to comply 
with every requirement of the law and a discussion of the wisdom or 
unwisdom of such requirements is wholly irrelevant. If a change 
in the law be needed, recourse should be had to the législative and not 
to the judicial branch of the government. It is unnecessary to con- 
sider tlie status of the complainant's alleged copyright for other pur- 
poses than those involved in this action. The question hère is, Can 
an equity suit for an injunction and an accounting be maintained 
thereon? 

It is contended that as soon as the copyright was secured and be- 
fore the copies were mailed, as required by law, the complainant 
acquired a right which was entitled to the protection of a court of 
equity. Such a construction wholly ignores the provision for mailing. 
It may never be complied with, and still, if the complainant's con- 
tention be correct, an equity suit may be commenced, an injunction 
issued and an accounting had. How can a court of equity protect an 
inchoate or incomplète right by a suit which the law says cannot be 
maintained? We are unable to assent to the proposition that this 
is not an action for infringement of a copyright, but rather, as com- 
plainant contends "a suit in equity by a party aggrieved, for an in- 
junction to prevent and restrain the violation of the complainant's 
copyright secured by the copyright law." But this statement of the 
action is merely a change in nomenclature. There can be no doubt 
as to the character of the action. As before stated, not one of the 
criteria which détermine an action for infringement is omitted. 

A distinction is also sought to be drawn between "maintained" and 
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"beg'un"; the contention being that a suit may be begun before the 
copies are deposited in the mail. In other words, an action may be 
commenced which cannot be maintained. Not only so, but an injunc- 
tion may issue restraining the défendant from pubHshing alleged in- 
fringing matter, in an action which cannot be maintained. We are 
unable to assent to this construction. That the prohibition against 
maintaining a suit includes the commencement thereof was decided 
in Neuchatel Co. v. Mayor, 155 N. Y. Z7Z, 49 N. E. 1043; Thomp- 
son V. Hubbard, 131 U. S. 123, 150, 151, 9 Sup. Ct. 710, 33 L. Ed. 
76; Mahar v. Harrington Parle Villa Sites, 204 N. Y. 231, 97 N. E. 
587, 38 L. R. A. (N. S.) 210 ; David Eupton's Sons v. Auto Club of 
America, 225 U. S. 489, 32 Sup. Ct. 711, 56 E. Ed. 1177. 

Even if it be assumed that such an action may be commenced, the 
moment it is examined, it is found that it cannot be maintained. That 
is, it cannot be sustained, preserved or kept in being, no injunction 
can be granted, no judgment for the plaintiff can be entered therein. 
No matter what meaning may be given to the word "maintained" the 
statute clearly prohibits the complainant from procuring any relief 
in the action. The questions involved are carefuUy discussed by Judge 
Eacombe in New York Times v. Star Co. (C. C.) 195 Fed. 110, and 
we agrée with what is there said as to the proper interprétation of 
section 36 of the act in connection with section 12. 

As thèse views resuit in the affirmance of the decree, we deem it 
unnecessary to discuss the other questions presented at the oral 
argument and in the briefs. 

Decree affirmed with costs. 



In re L. S. STARRETT CO. 

(Circuit Court of Appeals, First Circuit. Aprll 23, 1913.) 

No. 1,011 (Original). 

Mandamxjs (§ 4*)— Grounus — HEirEUY by Appeal. 

In tlils case, tlie rule is apiiiied that a wiit of mandamus to tlie .iudge 
of a District C'ourt will uot be grauted wlieve ail niatters to which the 
pétition relates may be reviewed by appeal. 

[Ed. Note. — For other cases, see Maudamus, Cent. IXg. §§ 9-21, 24-34 ; 
Dec. Dig. § 4.*] 

Pétition by the L. S. Starrett Company for writ of mandamus 
against Arthur L. Brown, District Judge for the District of Rhode 
Island. Pétition dismissed. 

Robert W. Hardie, of New York City, for the petitioner. 
Wilmarth H. Thurston, of Providence, R. I., opposed. 

Before PUTNAM and DODGE, Circuit Judges, and ALDRICH, 
District Judge. 

•PUTNAM, Circuit Judge. This is a pétition for writ of mandamus, 
to be directed to the judge of the District Court for the District of 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r laflexes 
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Rhode Island. The proceeding out of which it arose was a bill in 
equity in favor of the Brown & Sharpe Manufacturing Company 
against the petitioner. 

In that case the learned judge of the District Court had passed 
down an opinion sustaining the bill, and ordering an interlocutory 
decree for an accounting and an injunction. As yet the interlocutory 
decree has not been entered, and the matter is still in the breast of 
the District Court. We hâve carefully examined ail the papers in 
the case, and we find no spécial reason why vve should départ from 
the usual rule that a pétition for writ of mandamus, or for a pro- 
hibition, cannot be allowed to take the place of an appeal or writ 
of error. On the other hand, there are spécial reasons why it is plain 
that the petitioner in this case has ample remedy by appeal, and 
ample time to avail himself of that remedy. 

The pétition relates entirely to proceedings, or omissions of pro- 
ceedings, in the usual course of litigation in the District Court, for 
which there is ample remedy by appeal, subject to certain observa- 
tions in two particulars. One relates to a claim that the action of 
the District Court in one respect was not sub judice; and another 
like claim is that the complainant was allowed to file ex parte affi- 
davits without any opportunity for cross-examination or reply there- 
to by the respondent, the présent petitioner. If the time for appeal 
had expired, and especially if a final decree had been entered, there 
might be some ground for a spécial writ, either mandamus or prohi- 
bition, with référence to those particular matters ; but, as the case is 
still in the breast of the court, the petitioner, as we bave said, bas 
fuU remedy in regular course. 

The other ground of the pétition is that the opinion of the learned 
judge of the District Court, now on file in that court, has been modi- 
fied from the draft originally filed. This is ordinarily a matter of no 
conséquence, and is in accordance with the constant practice, though, 
perhaps, under very peculiar circumstances, it might justify appUca- 
tion for relief. So far as we can perceive, the allégations in the pé- 
tition with référence to this opinion fail to show that the case would 
not be met by a suggestion of diminution of the record, even if the 
allégations were substantiated in any particular; but the allégations 
illustrate a spécial reason of convenience, and also a reason for 
guarding against the possibility of error, by holding proceedings of 
the character now before us strictly within the limits of the ordi- 
nary rules of practice. The most that could be brought before the 
court by this proceeding would be a fragmentary considération of 
the case on ail the questions to which the pétition relates, and es- 
pecially with référence to the opinion which we hâve referred to; 
and such fragmentary considérations throw unnecessary burdens on 
the court, and lead to danger of error, or oversight, ail of which will 
be avoided when the full record comes up on a regular appeal, from 
which we may perceive clearly, not only whether there hâve been 
errors, but that whatever errors are alleged, if they occurred, are 
trivial, and not material. 

On the whole, we hâve no doubt that, on an appeal in the ordinary 
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way, the petitioner will be enabled to bring before us ail the ques- 
tions which he now seeks to raise. Neither bave we any doubt that, 
if there proves to be any surprise in this respect, we will be able to 
give the petitioner adéquate relief on a better understanding of the 
case than we can now receive. 

The pétition is dismissed, with costs for the respondent, and with- 
out préjudice. 



THE HAMBURG. 

(Circuit Court of Appeals, Second Circuit. April 14, 1913.) 

No. 189. 

1. ComSION (§ 71*) COALING VESSEL NEGLIGENT MANEUVERS. 

A beat loaded witli coal liaving been sent to eoal a steamship that was 
properly moored, breast out, from a pier, the servants of an independent 
contracter, bound to perf orm the work of coaling, se negllgently moved 
the coal boat between the bow of a boat moored inside the slip and the 
stern of the steamship that she struck the steamship's starboard propeller 
and sustained considérable damage. The steamship was not moving her 
propellers, and none of her offlcers or crew had anything to do wlth the 
maneuver performed exclusively by the coaling Company. Held, that 
the steamship was not at fault, though no notice was given that she had 
twin screws, the blades of which were near the surface, and had failed 
to provide a floating fender. 

jBd. Note. — For other cases, see Collision, Cent. Dig. § 101 ; Dec. Dig. 
I 71.*] 

2. iNDEMNIly (§ 13*) IMPLIED CONTRACTS — COALISTG VeSSEL— NEGLIGENCE. 

A contraet between a steamship Une and a coaling company ^rovided 
for service charge of 20 cents a ton in transferring coal from boats along- 
side to the ship's bunkers, the steamship Une furnishing and placing coal 
alongside the ships In boats and removing the boats as required by the 
coaling company. Held, that the servants of the coaling company, in 
bringing a coal ship alongside a steamship to be coaied, were not loaned 
to the steamship Une, but were doing something which the steamship 
Une ought to hâve done, and therefore the coaling company could not 
claim indemnlty from the steamship Une for the négligence of its own 
servants in dolng the work, eauslng Injury to the coal ship. 

[Ed. Note. — For other cases, see Indemnlty, Cent. Dig. §§ 29-35; Dec. 
Dig. i 13.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York; Learned Hand, Judge. 

Liihél by the Berwind-White Coal Mining Company against the 
Hamburg and others. Decree for libelant, and the Hamburg-Amer- 
ican Line, claimant, appeals. Reversed. 

H. G. Cortis, of New York City, for appellant. 

Roderick Terry, Jr., of New York City, for appellee Berwind-White 
Coal Mining Co. 

Convers & Kirlin, of New York City (J. P. Kirlin, and Russell T. 
Mount, both of New York City, of counsel), for appellee De Mayo 
Coaling Co. 

•For other cases see same topic & § numbbe tn ?^eo. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WARD, Circuit Judge. [1] May 5, 1910, the libelant's boat Eurêka 
No. 2 was sent with coal for the steamship Hamburg to the pier of 
the Hamburg-American Line in Hoboken. The steamship was lying 
breasted eut f rom the pier, and the boat was moored in the sUp about 
15 feet astern of her and outside of another coal boat. Early the next 
morning the De Mayo CoaHng Company's servants, wanting to get the 
boat alongside the steamship, moved her between the bow of the inside 
boat and the stern of the steamship, but so negHgently that she struck 
the starboard propeller and sustained considérable damage. The libel 
was filed against the steamer in rem. We discover no ground whatever 
for such a liabihty. The steamship was properly moored, was not 
moving her propeller, and none of her officers or. crew had anything 
at ail to do with the maneuver which was being performed exclusively 
by the De Mayo Coaling Company. 

The Hamburg-American Line, under the fifty-ninth rule in ad- 
miralty, brought in the De Mayo Company as a party, charging that 
the damage was due to its négligence. The De Mayo Company replied 
that the cause of the accident was the négligence of the Hamburg Line 
in not giving notice that the steamship had twin screws, whose blades 
were near the surface of the water, and in f ailing to provide a floating 
fender. This charge was but faintly pressed, and the likelihood that 
the De Mayo Company did not know ail about thèse circumstances 
was small. See The Willie (D. C.) 29 Fed. 153. 

[2] The contract between the De Mayo Company and the Ham- 
burg Line provided that the De Mayo Company should take entire 
charge of coaling the Hamburg Line's steamships and article HI fur- 
ther provided : 

"III. The party of the first part [Hamburg-American Line] agrées to pay 
the party of the second part [the De Mayo Coaling Company] for such serv- 
ice 20 cents per ton for every ton of 2,240 pounds of coal taken from boats 
alongside the ship and deposited and trimmed in the bunkers of the ship." 

And also: 

"It is further understood that the party of the flrst part [Hamburg-Amer- 
can Line] wlll furnish and place coal alongside the ships in boats and re- 
move said boats as required by the party of the second part [De Mayo Coal- 
ing Company]." 

The trial judge rightly construed thèse provisions as requiring the 
Hamburg L,ine to bring the boats alongside and to remove them, and 
as making it the duty of the Coaling Company to discharge the boats 
when alongside by means of its patent elevator. But he held that, 
though the De Mayo Company's servants negligently moved the boat, 
the steamship was responsible to the libelant, because the Hamburg 
Line allowed or impliedly requested the De Mayo Company to act for 
it in the premises. We think this was erroneous. 

Even if the relation between the Hamburg Line and the De Mayo 
Company was that of principal and agent, it is unnecessary to inquire 
whether the Line would also hâve been liable to the libelant in an ac- 
tion in personam. The De Mayo Company was primarily liable. It 
was an independent contractor. It moved the boat without any super- 
vision from the Hamburg Line. Its servants were not loaned to the 
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Hamburg Une to do something which that Line was supervising. On 
the contrary, the De Mayo Company was doing by means of its own 
servants something for the Hamburg Line, or something which the 
Hamburg Line ought to hâve done. It cannot daim indemnity from 
the Hamburg Line for its own négligence in doing the work it under- 
took. 

The decree is reversed, with costs to the Hamburg Line against the 
libelant, and with directions to the court below to enter a decree for 
the hbelant against the De Mayo CoaHng Company, with interest and 
costs. 



In re SCHICKERLING. 

(Circuit Court of Appeals, Second Circuit. April 14, 1913.) 

No. 195. 

Bankeuptct (§ 407*) — Disoharge — Gbounds — Fbaudtjlent Transfee. 

Banlcr. Act, July 1, 1898, c. 541, § 14(b), 30 Stat. 550 (U. S. Comp. St 
1901, p. 3427), provides that a bankrupt may be denied a discharge if at 
any time subséquent to the first day of the four months immediateiy pre- 
ceding the iiling of the pétition he shall transfer, remove, destroy, or 
conceal, or permit to be removed, destroyed, or concealed, any of his prop- 
erty with Intent to defraud his creditors. A bankrupt, six years be- 
fore the filing of his pétition, transferred certain insurance to his wife, 
leaving himself penniless. In March, 1906, he organized a jewelry busi- 
ness, and certiiied that it was carried on by his wife, by himself as man- 
ager; she having surrendered the insurance, receiving therefor $1,000, 
part of which went Into the business. Eeld that, since the transfer of 
the policy was not within the four-months perlod, It was not in itself à 
ground for refusing the bankrupt a discharge, which could be refused on 
the ground of fraudulent transfer only, on proof that the jewelry business, 
which was claimed to be her property and not scheduled, was started by 
the insurance money, and was continued as the bankrupt's property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 729-731, 737, 
738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.*J 

Appeal from the District Court of the United States for the South- 
ern District of New York; Learned Hand, Judge. 

In the matter of the bankruptcy proceedings of Alfred Schicker- 
ling. From an order denying bankrupt's discharge, he appeals. Re- 
versed. 

Wm. P. Schoen, of New York City (E. Kohn, of New York City, 
of counsel), for appellant. 

Cohen, Creevey & Richtcr, of New York City ( Julius Henry Cohen, 
of New York City, of counsel, and J. de R. Storey, of New York 
City, on the brief), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. November 15, 19n, Alfred Schickerling 
was adjudicated a bankrupt on his own pétition, and he applied for 
a discharge in the following December, In his schedules he included 
as a créditer in the sum of $45,338.21 one James Talcott, and stated 

*9oT other cases se» same tople k S numbeb la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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that he had no assets whatever. The indebtedness to Talcott arose 
in this way : In 1901 the bankrupt was a stockholder and treas- 
urer of the corporation known as Schickerhng Bros. & Co. In Oc- 
tober, 1904, he guaranteed Talcott against loss in making advances 
to the corporation on its outstanding accounts. In February, 1906, 
the corporation became bankrupt, owing Talcott for advances. Tal- 
cott opposes the bankrupt's discharge on the grounds that he did not 
keep proper books of account, that he failed to include in his sched- 
ules his interest in his father's estate, and that he fraudulently con- 
cealed and transferred certain assets. Both the spécial master and 
the District Judge hâve found against the first two objections, and, 
as we agrée with them, nothing f urther need be said. 

July 20, 1904, the bankrupt did make a bill of sale to his wife of 
ail his property except a 20-year endowment policy of insurance on 
his life, dated July, 1904, for $25,000. September 12, 1905, he trans- 
ferred this policy also to her, leaving himself penniless. A month 
after the bankruptcy of the corporation of Schickerling Bros. & Co. — 
that is, in March, 1906 — the bankrupt organized a jewelry business, 
filing a certificate in the county clerk's office that it was carried on 
by his wife, Carrie Schickerling, he being her manager. This was in 
accordance with the requirements of Pen. Code N. Y. § 363b. There 
is much testimony to show that this business was started with money 
of Mrs. Schickerling coming in part from the bankrupt at a time 
when he was not in debt and before he made the guaranty to Talcott. 
In July, 1906, she did raise upon the surrender of the policy of insur- 
ance above mentioned something like $1,000, part of which, at least, 
went into the business. 

The principal contest between the parties is whether the business 
was the property of the wife or of the bankrupt. If the latter, he 
was guilty of fraudulently concealing assets, wheri he did not mention 
it in his schedules. The référée, sitting as spécial master, reported 
that the discharge should be granted ; but the District Judge denied 
it, on the ground that the business was the bankrupt's, having been 
started by money borrowed on the insurance policy. He found it 
impossible to believe that the transfer of the policy so soon before 
the failure of Schickerling Bros. & Co., of which the bankrupt was 
treasurer, with an indebtedness to Talcott guaranteed by him indi- 
vidually in the amount of about $45,000, was not made with fraud- 
ulent intent. Conceding that this is so, the transfer was made six 
years before, and not within four months of the filing of the péti- 
tion, and so was not in itself a ground for refusing his discharge un- 
der section 14 (b) of the Bankruptcy Act (Act July 1, 1898, c. 541, 
30 Stat. 550 [U. S. Comp. St. 1901, p. 3427]). The only way the or- 
der can be sustained is by holding that the business was started by 
the insurance money, and so began and was continued as the bank- 
rupt's property. The testimony is vague and contradictory ; but we 
are not satisfied that the insurance money, though it went into, did 
start the business. 

The order is reversed, with costs^ 
204 F.— 38 
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THE AMERICAN. 

(Circuit Court of Appeals, Second Circuit. April 14, 1&13.) 

No. 163. 

Collision (§ 96*) — Steamer and Tow — ^Steamer Turhing in Channel. 

A steamer, after passliig up the East River on a clear day on full tide. 
started to turn to port with tlie tielp of a tug on tlie starboard bow, in 
order to enter a Brooklj'ii slip. Wlien slie reached a position across the 
river with her bow about the center of the channel, she stopped to await 
the removal of some barges from the slip. The Staples, in response to 
an exchange of signais, passed under her steru, and the St. Patrick, a 
tug with a single tow, attempted to foUow, when the steamship began 
to back, eut the hawser, and came into collision with the tow. Held, 
that the tug was not négligent, nor guilty of "close shaving," in attempt- 
ing to pass under the steamship's stern, and that the steamship was at 
fault and liable for the damages sustained ; the testimony of the master 
of the tug that he passed as uear the Brooklyn shore as safety would 
allow not being contradicted. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 170-174; Dec. 
Dig. § 96.* 

Collision with or between towing vessels and vessels in tovr, see note 
to The John Englis, 100 O. C. A. 581.] 

Appeal from the District Court of the United States for the East- 
ern District of New York; Thomas I. Chatfield, Judge. 

Suit in admiralty by James F. Dwyer and others, owners of the brig 
Ryder, against the steamship American and the steam tug St. Patrick, 
for colHsion. From a decree against the American (196 Fed. 147), 
the American-Hawaiian Steamship Company, claimant, appeals. Af- 
firmed. 

Appeal by the owner of the steamship American from a final de- 
cree of the District Court, Eastern District of New York, holding the 
American responsible for a collision in the East River on October 14, 
1911, with the cément boat John P. Kane, Jr., in tow of the tug St. 
Patrick, and exonerating the St. Patrick which had been brought in 
under rule 59 in admiralty. 

A complète account of the collision will be found in the opinion of 
the District Judge reported in 196 Fed. 147. The statement of facts 
so made is accepted as substantially correct by this court, and, conse- 
quently, only those facts relating to the particular questions examin- 
ed are discussed in the opinion following. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. BurHngham, of New York City, and B. W. Wells, of counsel), for 
appellant. 

James J. Macklin, Foley & Marten, De Lagnel Berier, and F. A. 
Spencer, Jr., ail of New York City, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. In our opinion the American was at fault 
primarily for failing to observe properly the St. Patrick. The day 

*For other cases see same toplc à § nvmbeb in Dec. & Am, Digs. 1907 ta date, & Rep'r Indexes 
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was clear and there was nothing to interfère with navigation. The 
American was executing a turning movement to get into her pier and 
was lying across the river. She knew that the Staples which preceded 
the St. Patrick, was, after an exchange of signais, passing under her 
stern. She saw or should hâve seen the St. Patrick following the same 
course. Under the circumstances she should hâve used especial cau- 
tion to give the St. Patrick room to pass. Apparently she might hâve 
given plenty by putting her engines ahead sooner. Instead, she did 
nothing to avoid the collision. Indeed the weight of the testimony is 
to the effect that she backed and brought it about directly. The Amer- 
ican is held liable. 

We think that the St. Patrick was not négligent in attempting to 
pass under the stern of the American. It is true that when her first sig- 
nal was unanswered she might hâve gone around the American's bow. 
But she was not obliged to do so. It was manifest that the Staples 
was to pass by the stern by agreement and the St. Patrick was so close 
behind that she was justified in thinking that she might safely do the 
same. Moreover she had the right to assume that the American 
would make way for the Staples by going ahead. If the American 
had done so the St. Patrick would only hâve embarrassed her by at- 
tempting to cross her bow. 

We hâve had doubt whether the St. Patrick was not guilty of "close 
shaving." Regarding only the distances stated, it would seem that she 
might hâve gone somewhat nearer the Brooklyn shore and thus hâve 
avoided the collision. But her master testified that he went as near 
as safety would allow and there is no substantial testimony to the 
contrary. Upon the whole we reach the conclusion that the charge is 
not established. We think, also, that the other charges of négligence 
on the part of the St. Patrick are not well founded. 

The decree of the District Court is affirmed with interest and costs. 



MacEAE v. PARLIN & ORENDOEFF PLOW CO. OF OMAHA. 
(Circuit Court of Appeals, Eiglith Circuit. Mareh 22, 1913.) 

No. 3,768. 

Master and Servant {% 40*) — Contbact of Employaient — Construction — 
Salaby- — Amount — Evidence. 

In an action for breacli of a contract of employaient, confllcting évi- 
dence held to sustain a flnding tliat plalntiff's salary was $1,800 a year. 

[K(î. Note. — For ottier cases, see Master and Servant, Cent. Dig. §§ 
47-49; Dec. Dig. § 40.*] 

In Error to the District Court of the United States for the District 
of Nebraska; William H. Munger, Judge. 

Action by John D. MacRae against the Parlin & Orendorff Plow 
Company of Omaha. From a judgment for plaintiff for less than the 
relief demanded, he brings error. Affirmed. 

•For other cases see same toplc & § numbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



596 204 FEDERAL REPORTER 

C. S. Montgomery, of Omaha, Neb. (Matthew A. Hall and Ray- 
mond G. Young, both of Omaha, Neb., on the biief), for plaintiff in 
error. 

Constantine J. Smyth, Edward P. Smith, and WilHam A. Schall, ail 
of Omaha, Neb., for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

SMITH, Circuit Judge. Plaintiff, John D. MacRae, first went to 
work for a corporation, then known as the Parlin, Orendorff & Mar- 
tin Company, but now known as the Parlin & Orendorff Plow Com- 
pany, in October, 1882, as a traveling salesman. While so employed 
he acquired a dwelling house at Omaha. He quit that employment 
about 1886, and after a short service on the Pacific coast went to 
work for Kingman & Co. in Kansas and Oklahôma, and lived at 
Wichita, Kan. In January, 1900, he had an interview at Omaha with 
Mr. Euclid Martin, président of the Parlin, Orendorff & Martin Com- 
pany, at his home. At this interview he was orally employed again by 
the Parlin, Orendorff & Martin Company. He went to work on 
April 1, 1900, and worked until March 15, 1909, when he was dis- 
charged. During the first year he received $1,800, and on April 15, 
1901, $200 were credited by sundries, and this was drawn by him. 
After his relations were severed, he brought this suit, claiming his 
contract was for $2,000 a year and that the end of the company's 
fiscal year had been changed at an early date from April Ist to July 
20th; that he had been regularly re-employed for several years for 
a new period of one year from July 20th, and was so re-employed 
on July 20, 1908, and the défendant had no right to discharge him un- 
til July 19, 1909. He asked judgment at $2,000 a year from the time 
of his last payment until July 19th, and for the différence between 
$1,800 and $2,000 a year after the first year and until his last pay- 
ment. The case was submitted to a jury, who found in effect that 
his contract was for $1,800 a year, but that he was entitled to pay- 
ment until July 19, 1909, and returned a verdict accordingly, upon 
which judgment was rendered, and he brought the case hère on writ 
of error. 

It is contended there is no conflict in the évidence as to the rate 
at which plaintiff was working ; but we think there is a conflict of 
the most serions character. The plaintiff testified the contract was 
for $2,000 a year. Euclid Martin, who had severed his relations with 
the défendant, testified the contract was for $1,800 a year. During the 
first year that is ail that was credited to him as salary, and the same 
is true of ail subséquent years. On October 1, 1905, a voucher was 
issued, "Balance a/c to Oct. 1 — 05," for $500, and this was signed 
"in fuU for above" by the plaintiff; and on February 20, 1909, a 
voucher was indorsed by plaintiff for "Salary 2/20/09" for $150. Év- 
erything in the record, aside from the plaintiff's own testimony, cor- 
roborâtes the testimony of Mr. Martin that his salary was $150 a 
month. Whether the $200 paid on April 15, 1901, was an additional 
allowance, in view of his moving to Omaha, does not appear ; but the 
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évidence overwhelmingly supports the finding of the jury, and a ver- 
dict to the contrary would hâve been difficult to sustain: 

The case was fairly submitted to the jury, and, while there are 
assignments of error on a ruling on évidence and instructions to the 
jury given and refused, they are without substantial nierit; and the 
case is affirraed. 



WRIGHT CO. V. HBRRING-CURTISS CO. et al. 

(District Court, W. D. New York. February 21, 1913.) 

No. 400. 

1. Patents (§ 328*) — Validitt and Imfrinqement— Fltino Machine. 

The Wright patent, No. 821,393, for a flying machine, is for a com- 
bination whlch was not anticipated, and by the means shown of se- 
cui-ing the equilibrium of the planes made an important advance in an 
embryomc art If not strictly for a pioneer invention, in the sensé of 
producing an apparatus novel in its entirety, in such means it sur- 
passed anything in the prior art, and is entitled to a libéral construc- 
tion. Claims 3, 7, 14, and 15 also held infringed by the Curtiss aéroplane. 

2. Patents (§ 53*) — Suit foe Infkingement — Défenses — Pbiob STRUcTnEEs. 

An invention or dlscovery set up in défense of infringement must hâve 
been complète and capable of producing ;'ie desired resuit. 

[Ed. Note. — For other cases, see Patenta, Cent Dig. § 71: Dec. Dig. 
§ 53.*] 

S. Patents (§ 177*) — Construction and Validitt of Claius — Subcombina- 

TION. 

It is not essential to the validity of a claim of a patent that ail parts 
of the machine, or ail parts specifled in other claims, which are neces- 
sary to its operativeness, should be included therein; but where the pat- 
ent is for a combination, a claim may be for a subcombination, which, al- 
though not operative alone, is new and capable of co-operatlng with 
other things, which would be understood by those skilled in the art, or 
for which référence may be had to the spécification, to produce a use- 
ful resuit. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 253, 254; Dec. 
Dig. § 177.*] 

In Equity. Suit by the Wright Company against the Herring-Cur- 
tiss Company and Glenn H. Curtiss. On final hearing. Decree for 
complainant. 

For former opinions, see 177 Fed. 257, and 180 Fed. 110, 103 C. 
C. A. 31. 

H. A. Toulmin, of Dayton, Ohio (Frederick P. Fish and Edmund 
Wetmore, both of New York City, of counsel), for complainant. 

Emerson R. Newell, of New York City (J. Edgar Bull, of New York 
City, of counsel), for défendants. 

HAZEL, District Judge. This bill in equity relates to the infringe- 
ment of United States letters patent granted May 22, 1906, to Orville 
and Wilbur Wright on application for patent tiled March 23, 1903, 
for improvements in flying machines, or, in other words, for a struc- 
ture commonly known as an aéroplane. At this date, owing to articles 
in daily papers and periodicals with regard to notable flights in this 

*Far other cases see same topic & i ncmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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country and abroad by the late Wilbur Wright, Orville Wright, de- 
fendant Glenn H. Curtiss, and other venturesome aviators, the aéro- 
plane and the modus operandi thereof are reasonably familiar to the 
intelligent public. That such structures are supported in their flight 
by the reaction of the air against an inclined surface, and that the ad- 
vancing air presses against the plane surfaces, thereby inclining them 
to rise, while at the same time a résistance to forward motion is en- 
countered, which is overcome by the propelling motor, are facts now 
reasonably familiar to us. 

[1] By those who early studied the art the fundamental physical 
principles involved in the flight of a plane heavier than air, when ad- 
vancing against the wind or currents of air, vvere well recognized. 
That a plane dèscending in response to the force of gravity naturally 
inclined in a forward direction, and that the air resisted its forward 
descent in proportion to the exposed surface of the plane, were matters 
thoroughly understood by those who were interested in the subject. 
This knowledge eventuated in the structures for aërial flying shown 
in the exhibit publications and in the Wright patent in suit. The ob- 
jects of the latter, according to the spécification, are: 

"To provide means for maintainlng or restoring the equilibrium or latéral 
balance of the apparatus, to proviUe meàus for guiding the machine both 
vertically and horlzontally, and tb provide a structure eombluing lightness, 
strength, convenience of construction, and certain other advantages which 
will hereinaftar appear." 

There are 18 claims in the patent; but claims 3, 7, 14, and 15 only 
are inf ringed, and they read as follows : 

"3. In a flying machine, a normally flat aëroplane having latéral marginal 
portions capable of movement to différent positions above or below the 
normal plane of the body of the aëroplane, such movement belng about an 
axis transversé to the Une of flight, whereby said latéral marginal portions 
may be moved to différent angles j-elatively to the normal plane of the 
body of the aëroplane, and also to différent angles relatlvely to each other, 
so as to présent to the atmosphère différent angles of incidence, and means 
for simultaneously impartlng such movement to said latéral marginal por- 
tions, substantlally as described." 

"7. In a flying machine, the combination witb an aëroplane, and means for 
simultaneously moving the latéral portions thereof into différent angular 
relations to the normal plane of the body of the aëroplane and to each other, 
so as to présent to the atmosphère différent angles of incidence, of a verti- 
cal rudder, and means whereby said rndder is caused to présent to the \\'ind 
that side thereof nearest the slde of the aëroplane haylng the smaller angle 
of incidence and offering the least résistance to the atmosphère, substantlally 
as described." 

"14. A flying machine comprlsing superposed connected aëroplanes, means 
for moving the opposite latéral portions of said aëroplane to différent angles 
to the normal planes thereof, a vertical rudder, means for moving said ver- 
tical rudder toward that side of the machine preseuting the smaller angle 
of incidence and the least résistance to the atmosphère, and a horizontal 
rudder provided with means for presenting its upper or under surface to 
the résistance of the atmosphère, substantlally as described. 

"15. A flying machine comprlsing superposed connected aéroplanes, means 
for moving the opposite latéral portions of said aëroplanes to différent angles 
to the normal planes thereof, a vertical rudder, means for moving said 
vertical rudder toward that side of the machine presenting the smaller angle 
of incidence and the least résistance to the atmosphère, and a horizontal 
rudder provided with means for presenting its upper or under surface to 
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the résistance of the atmosphère, sald vertical rudder belng located at the 
rear of the machine and sald horizontal rudder at the front of the ma- 
chine, substantially as descrlbed." 

The following is a perspective view of the Wright machine : 
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The défenses are: (1) That the patent is not entitled to a broad 
construction; (2) that, if it is broadly construed, it is invahd in view 
of the prior art; (3) that, if properly construed as to its scope, the 
défendants do not infringe; and (4) that in any event défendants' 
mode of flying is on a différent principle from complainant's. 

The record is replète with pubhcations and oral testimony showing 
that the principal obstacle to the use of the aéroplane before the inven- 
tion in suit was the inability to maintain latéral balance, due to dis- 
turbing aèrial forces which swerved the aéroplane from its intended 
course. Indeed, this was the perplexing problem upon which human 
flight depended and the one with which the patentées had to cope. 
The spécification says : 

"In flying machines of ttie oharncter to wlilcli this invention relates tiie 
apparatus is supported in the air by reason of the contact between rhe air 
and tlie uuder surface of one or more aéroplanes, tlie contact-surface beiug 
jiresented at a sniall angle of incidence to the air. The relative niovements 
of the air and aëroplune may be derived from the motion of the air in tlie 
form of wind blowing in the direction opposite to that in which the apparatus 
is traveling, or by a conibined dow^iward and forward niovement of the ma- 
chine, as lu startiug from an elevated position, or by combina tion of thèse 
two tlilngs, and in either case tlie opération is that of a soaring machine, 
while power applled to the machine to propel it positively forward will cause 
the air to support the machine In a simllar inanner." 



Much, indeed, prior to the Wright patent, had been written on the 
subject of aërial machinery by Prof. Langley, of the Smithsonian In- 
stitute, Octave Chanute, and others, and there were a number of pat- 
ents in this country and in foreign countries disclosing diligent and 
painstaking efforts by inventors to achieve success in aërial navigation 
with heavier than air machines ; but ail such efforts for one reason or 
another were abortive, and the intentions of the inventors and experi- 
menters miscarried. The prior art taught that Ivangley, Lilienthal, 
Chanute, Maxim, and others had faithfully endeavored to solve the 
difficulties and remedy the imperfections in apparatus. Flying ma- 
chines of varions kinds had previously been built, but no one had flown 
save a f ew, Chanute in this country, and Lilienthal and Pilcher abroad, 
who were engaged in expérimentation. 

In this situation the patentées conceived the idea of hinging dihedral 
planes to supports at their front and rear margins, with flexible joints 
to permit warping or tilting theni at their extrême latéral ends by the 
use of suitable levers to impart to the aéroplane surface a hélicoïdal 
twist. On this point the spécification says : 

"We prêter this construction and mode of opération for tlie reason that It 
glves a gradually increaslng angle to the body of each aéroplane from the 
central longitudinal Une tliereof outward to the niargln, thus giving a con- 
tinuons surface on each slde of the machine, which bas a gradually in- 
creaslng or decreaslng angle of Incidence from the center of the machine to 
either slde. We wlsh It to be understood, however, that our Invention is 
not limited to this particular cousti-uction, since any construction whereby 
the angular relations of the latéral margins of the aéroplanes may be varied 
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in opposite directions witli respect to the normal planes of said aéroplanes 
cornes within tlie scope of our invention." 

It was believed in the beginning that, by warping or depressing the 
margins of the supporting planes at opposite ends, the aéroplane could 
be controlled in its movements and its equilibrium maintained in fly- 
ing, and the proofs show that in their earlier efforts the inventors did 
not design to use either a horizontal rudder in front of the machine or 
a vertical rudder at the rear ; but later, bef ore the application for pat- 
ent was fiied, thèse instrumentalities were added. The niovable verti- 
cal rudder or tail exerts a retarding influence on the side of the ma- 
chine, which in flying bas a tendency to move ahead of the opposite 
side, and thus assists the wings or marginal ends in keeping the aéro- 
plane properly balanced. 

Means were provided for increasing or decreasing the angle of in- 
cidence to restore latéral balance, such means consisting of a rope at- 
tached both to the vertical rudder and to the wings or margins, which 
enabled the aviator, lying in the cradle, to operate by the motion of his 
body both instrumentalities for maintaining the equilibrium of the 
apparatus. In the estimation of the Wright brothers the machine was 
prevented from turning on its vertical axis by the adaptation of the 
movable vertical rudder as an auxiliary to the warping planes or ailer- 
ons as described in the spécification, and by the conjoint use of such 
parts they were able to fly, steering in either direction, and to restore 
and retain equilibrium. 

To induce a construction of the daims in controversy that will ex- 
clude défendants" aéroplanes, it is contended that the patentées merely 
improved the known gliding machine — a contrivance for gliding down 
slopes — and that the wing tips, horizontal rudder, and vertical rudder 
were old separately and in combination. In the year 1896, and pre- 
viously, lyilienthal had flown experimentally with a gliding machine 
which was afterwards wrecked. Later, the Pilcher and Chanute struc- 
tures, of both the monoplane and biplane type, werè used for expéri- 
mental flying; but they also were f allures, and little success was 
achieved in correcting their imperfections. 

In a published address by Chanute, who had carefully studied the 
subject of aëro-dynamics and disclosed a keen familiarity with flying 
machines of the aéroplane type, there is contained a percursory review 
of the aéroplane and its practicability up to the year 1897. In this 
address he points out the différences between curved and flat planes 
with regard to the effect of air pressure thereon; but his descriptions 
were not sufficiently definite to suggest the later improvements by the 
patentées. He declared that the use of a horse power motor to facili- 
tate flight, if of sufficiently light weight, was a minor détail and not a 
serious problem, and that the maintenance of the equilibrium was the 
most important problem in connection with aêrial navigation. While 
his expérimentation and publications were helpful to the patentées, it 
is not contended by the défendants that they were anticipatory of the 
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claims in suit, but merely that they showed the progress that had been 
made in efforts to make possible human flight. 

That the prior patents do not show the patented combination of 
complainant's construction is évident from an examination thereof. 

The Henson British patent of 1842 was for a monoplane having two 
pivoted tails independently operated — one a horizontal tail, controlling 
the upward and downward movements of the apparatus; the other a 
vertical tail, guiding its direction. The statement in the spécification 
as to the dimensions of the machine indicates its impracticability, and 
there is nothing to show that the patentée had in mind the principle 
that the steering or control of the machine depended upon the tilt of 
the wings in connection with the use of the vertical rudder. 

In the Maxim British patent, No. 16,883, of 1889, for an aërial ma- 
chine, there is a vertical movable rudder and a horizontal rudder — the 
former for guiding the aéroplane in an upward or downward direction, 
and the latter for steering to right or left. While the function of the 
Maxim horizontal rudder was apparently the same as that of the 
Wright horizontal rudder, the function of the vertical rudder was es- 
sentially différent. 

In the Lanchester British patent, No. 3,608, the intention of the 
patentée was to secure the latéral balance of his aërial machine by au- 
tomatic means. He, however, never succeeded in carrying out his 
design. In addition to the horizontal rudder, his machine carried 
a rear rudder, which was used for steering, and not for maintaining 
the equilibrium of the contrivance, and the wings were immovable. 

The patents to Crepar and Johnston for gas balloons, lighter than 
air, were provided with horizontal and vertical rudders ; but such 
rudders did not perform the function of the Wright movable vertical 
rudder in combination with the marginal tips. However, apparatus 
of this description, even though provided with planes, and horizontal 
and vertical rudders, bears no close similarity to machines of the 
type under considération, as latéral balance is secured upon an en- 
tirely différent principle. 

In the description of the Harte British patent, No. 1,469, of 1870, 
it is stated that the wings of the machine when in opération form a 
single plane, moving through the air in the direction of least résist- 
ance, and that they hâve hinged to the ends triangular extensions, 
called by the défendants aileron portions, which , afford means for 
steadying the apparatus. While the extensions may be movable above 
and below the normal plane of the main body, yet there is no simul- 
taneous manual control, and therefore, in my opinion, the described 
means do not correspond to the combination in claim 3 of the Wright 
patent, and as the vertical steering rudder of the Harte patent is not 
usable to maintain steadiness or balance, the éléments of claims 7, 
14, and 15 are not disclosed. 

The Mouillard patent. No. 582,757, for a glider, bears more par- 
ticularly on claim 3, and is said to contain aileron portions on the 
sides of the planes. The description is of a monoplane surface with 
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separate portions at the rear of each wing (light nets of silk twist 
/', with meshes about 2 inches square under the f rame of the wings), 
which are movable by cords extending to the operator. This struc- 
ture was never reduced to practice. The spécification in no way in- 
dicates that Mouillard considered the problem from the viewpoint 
of the patentées ; nor does it show means for simultaneously increas- 
ing the hft of one aileron and depressing the other, or for simultane- 
ously adjusting the ailerons above or below the horizontal plane; 
nor does it show the use of a rudder in connection with the depres- 
sible portions. The complain^nt's expert witnesses expressed the 
opinion that the dépression of one wing operated to turn the ap- 
paratus, and not to balance it. 

[Z] Much has been said by défendants of the Boulton British pat- 
ent, No. 392, of 1868, for aërial locomotion relating principally to 
the génération of the motive force used. The inventor of apparatus 
connected therewith appreciated the necessity for latéral stability in 
such constructions. Figure 5, attached to the drawing, shows vanes 
which are located on the sides of the machine and which constitute 
its ailerons. There are rudders which are designed to prevent the 
machine from being turned on its axis from the pressure of the 
air, and side vanes which may be turned around, according to the 
patent, Hke a "throttle valve." Défendants argue that such patent 
discloses the éléments of claim 3 in suit ; but complainant has shown 
with reasonable certainty that the pressure on the latéral vanes would 
be such as would not only turn one upward and the other downward, 
but that it would also pull the weight d (shown in Fig. 5) to one 
side, with the resuit that the apparatus would become unbalanced. 
The side vanes of the patent to Boulton did not, in my opinion, sug- 
gest the latéral marginals of the patent in suit. While the vanes 
were operated from their normal position in a somewhat similar way 
to complainant's marginal wings when the apparatus was rotated, 
yet there was no manual control of the side portions as in complain- 
ant's machine. It is true that the vanes are said to be operated by 
hand, although a self-acting mechanism in connection with their con- 
trol is also specified, but which, I think, was inoperative, even though 
stops were used to prevent the vanes from completely turning or from 
moving to and fro. Although Boulton theoretically understood the 
probable disturbances due to air pressure, his self-acting mechanism 
for controlling and safely directing his machine amounted to little, 
and his assertions and suggestions were altogether too conjectural 
to teach others how to reduce them to practice, and therefore his 
patent is not anticipatory. American Graphophone Co. v. Leeds & 
Catlin Co., 170 Fed. 327, 95 C. C. A. 511. Nor does the Boulton 
structure weigh with me sufficiently to require a limitation of claim 
3, for it is well settled that an invention or discovery set up in dé- 
fense of infringement must hâve been complète, and capable of pro- 
ducing the desired resuit, and there is no such showing hère. Coffin 
V. Ogden, 18 Wall. 120, 21 L. Ed. 821. 
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Importance is attached to the revived Mattulath application for a 
patent, dated January 8, 1900; but I think there is an utter failure 
to show that the catamaran-like structure of 180 feet over ail and 
revolving disk 40 feet in diameter, with its decks, compartments, and 
machinery, was complète, or that it was even remotely possible to 
reduce it to practice, and without such showing it is devoid of ma- 
terial significance. Even assuming that it belongs to a prior art, the 
structure is not provided with movable side ailerons simultaneously 
adjustable, or a movable rudder, but has a fixed rudder, which bas 
no connection with the ailerons., 

One additional publication, the Ader article, pûblished in France 
in 1893, may be dwelt upon. The conception of Ader relates to ap- 
paratus for flying which spmewhat resembles the wings of birds or 
bats, having tips which, according to the spécification, could be moved 
forward and backward.. The machine was of the monôplane type, 
and carried a motor; but, as there was no connection between the 
warping features and the rudder by which the latéral balance of the 
machine was secured, the publication is not entitled to be considered 
in limitation of the claims in suit embodying such éléments. 

Challenging the claim of the patentées that equilibrium is maintained 
by the connection between the rear rudder and the warping tips, the 
défendants point to the Voisin machine (model exhibit)— a structure 
without warping means or its équivalent, but having a rear rudder for 
steering and maintaining balance. Such device, however, is provided 
with vertical end surfaces which impart latéral résistance to air pres- 
sure, while in complainant's and in défendants' aéroplanes the ends 
are open, the air passing through without résistance, and therefore 
the principle of opération in the Voisin structure is essentially dif- 
férent. 

The Schroeder German patent of 1894, upon which the défendants 
lay stress, is for a gas balloon, a structure lighter than air, having a 
flat under surface and a slanting upper surface, a steering rudder 
operated by a single lever, and two wings, one at each end of the un- 
der side of the plane for maintaining equilibrium. Défendants' expert 
witness Waterman expressed the opinion that the Schroeder structure 
was readable on claims 3 and 7 of the Wright patent, and testified that 
the ailerons were movable automatically, although, if desired, they 
might be controlled by hand. The spécification shows that in the cen- 
ter of the under side of the balloon there was suspended a car in 
which the operator was seated, who, by inclining his body from side 
to side, obtained latéral balance by the movement of the wings, which 
were automatically controlled by the tipping of the machine. The 
wings, which I think were merely incidental to the construction, with- 
out being regarded as of the essence thereof , were mounted on a hori- 
zontal shaft extending from one end of the contrivance to the other; 
but they did not extend beyond the normal plane, as do the ailerons of 
the défendants' machine. There is conflict of évidence as to whether 
such patent discloses means for simultaneously moving the rudder 
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and the wings. From my examination thereof, I conclude that there 
was no such co-ordination between the vertical rudder and the wings 
as would enable their simultaneous movement to restore latéral bal- 
ance. At any rate, as hereinbefore stated, there is a wide distinction 
between a gas-containing machine designed for aèrial navigation and 
an aéroplane. In the former there is a graduai descent to terra firma, 
either from loss of gas or because of increased weight; while in an 
aéroplane the descent is précipitons. 

No useful purpose would be served by the considération of other 
contrivances, A summary of what had gone before in aërial machinery 
unmistakably discloses, first, publications which did not contain de- 
scriptions of apparatus of such clearness and definiteness as to enable 
the skilled in the art to construct therefrom an operative device, or 
clearly suggesting ways or means to solve the problem of latéral bal- 
ance ; and, second, exhibit patents which, as Judge Coxe says in Cim- 
iotti Unhairing Co. v. American Unhairing Co., 115 Fed. 498, 53 C. 
C. A. 230, "emerged from oblivion solely to meet the exigencies of the 
occasion," and which contain undeveloped plans or ideas for construc- 
tions incapable of successful opération. As the défendants bave not 
proven that the defects attributable to such devices could hâve been 
removed by the exercise of the skill and training of an engineer or 
mechanic, I am of opinion, after complète considération of the testi- 
mony on both sides, that the patentées, by their method of securing 
the equilibrium of the planes, made an important advance in an em- 
bryonic art. They were not the first to conceive the idea of using 
monoplane or biplane surfaces for flying, nor the first to support two 
planes at their margins one above the other, or to use vertical tails 
or rudders for steering, or to place horizontal rudders forward of the 
machine to guide it upward or downward in its flight. The prior 
separate use of such éléments is f reely admitted by the patentées ; 
but they assert, rightly, I think, that the patented combination was a 
new combination, performing a new and novel resuit. The antécédent 
patents, the efforts to perfect the gliding machine and to provide means 
for restoring equilibrium, in short, the many unsuccessful attempts to 
remedy existing imperfections in aërial machinery, ail bear witness to 
the fact that the achievement of the patentées required the exercise 
of the inventive faculty. Having attained success where others failed, 
they may rightly be considered pioneer inventors in the aéroplane art. 
Their concept was practical, and their combination of old and new 
éléments meritoriously advanced the operativeness of aéroplanes of 
this type from which astonishing flights bave resulted. 

Of course, it is not intended to décide, and such décision should not 
be inferred from what has been stated, that by the adaptation described 
in the spécification and claims in suit the capsizing or upsetting of the 
aéroplane has been made impossible or its stability in the air positively 
assured; for this is not contended. But that the invention is a strong 
factor in restoring equilibrium where, owing to the fluctuations of the 
wind or to other disturbing causes, the aéroplane is shifted or swerved 
from its course, is undoubtedly proven. When such deflections occur. 
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the warping device, imparting to the aéroplane surface a hélicoïdal 
twist, is used, and at the sanie time the vertical rudder is turned to 
recover the equilibrium. And even if the patentées were not strictly 
pioneers, in the sensé of producing an apparatus novel in its entirety, 
they nevertheless strikingly surpassed their predecessors in devising 
means for restoring latéral balance, and are entitled to a hberal con- 
struction of their claims in controversy, and to the application of a 
range of équivalents that will include an aéroplane appropriating sub- 
stantially the same instrumentalities and the same principle of opéra- 
tion. 

The défendants urge that the patentées' invention is without practi- 
cal utility, that the flat planes described in the spécification were never 
used, that the vertical rudder is useful merely to equalize résistance, 
that the patent fails to disclose the manner of effecting the equaliza- 
tion of the différences of air pressure, and argue that in turning com- 
plainant's machine the ailerons are warped, with the resuit that the 
aéroplane swings or circles toward the side on which the greater angle 
of incidence was produced, that by such maneuvering to prevent up- 
setting complainant's machine has to be turned from its course, it be- 
ing impossible to further turn the vertical rudder, and they argue that 
défendants' aéroplane is radically différent from complainant's. They 
also claim that it was net until the vertical rudder was constructed to 
move independently of the ailerons, as in défendants' aéroplane, that 
an operative device was produced. 

In the spécification the surfaces of the planes are described as "nor- 
mally substantially flat," and in the claims they are referred to as "nor- 
mally flat," and it is stated that, when the supporting surfaces are 
made of cloth or other flexible fabric, a curvature is imparted to the 
planes by the résistance of the air. But the patentées did not limit 
themselves to the précise détails of construction, and they stated in 
their spécification that the same might be modified without departing 
from the principle of the invention. The patentées evidently believed 
that the curved surfaces would be made normally flat in view of the 
flexibility of the material originally used by them, and that to their 
surfaces there would be imparted a curvature by air pressure. They 
were required by law merely to state the best manner known to them 
of embodying their invention in a complète practical structure, and 
were not limited to the spécifie form, or to the best form known to 
them, if their claims were broad enough to entitle them to équivalents. 
Columbia Motor Car Co. v. C. A. Duerr & Co. et al., 184 Fed. 893, 
911, 107 C. C. A. 215. 

The défendants assert that curved surfaces impart lifting advantages 
to the planes, and also increase the stability of the planes, and that the 
patentées purposely refrained from disclosing the best form of their 
apparatus, intending by a faulty description to mislead the public. 
In answer, however, it suffices that the évidence does not support any 
such view. 

To the aéroplanes later constructed by the complainant there has 
been added a supplemental lever for turning the vertical rudder, which. 
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as shown by the évidence, is used to increase the swing of the machine 
in one direction or another, when the conditions are such as to neces- 
sitate turning the rudder further to the right or left to retard the speed 
of the right or left wings than can be done by using the cradle. This 
altération or additional feature was not necessary to the practicability 
or operativeness of the invention ; such rudder still being relied upon 
in connection with the warping instrumentality. 

Défendants further contend that the patent is silent regarding the 
use of a motor, and that therefore it was never intended to pass be- 
yond the gliding machine stage ; but this is incorrect, as the spécifica- 
tion expressly alludes to flying either by the application of mechanical 
power or gravity. Moreover, the use of motors in aèrial machinery 
was not a new idea, and was never regarded as a knotty problem. 

[3] There was much discussion at the bar as to claim 3, which does 
not include the vertical rudder as an élément. The important feature 
thereof is that the latéral marginal portions of the planes must be 
capable of movement to différent angles relatively to the normal plane 
of the aéroplane and about an axis transverse to the line of flight ; the 
purpose of said movements being to présent to the atmosphère différent 
angles of incidence. It was argued that without the co-operation of 
the vertical rudder the claim was wholly impracticable. The com- 
plainant company, to the contrary, rejoins that there is shown a sub- 
combination which is valid, and which should be sustained. There 
is évidence that the marginal ends of the supporting planes are capable 
of moving simultaneously in différent angular relations to the plane 
and to each other without the assistance of the vertical rudder ; but 
the resuit was not satisfactory as the machine in its flights skidded to 
the side, an imperfection which has been remedied by the use of the 
vertical rudder in conjunction with the ailerons. It is not essential to 
the validity of claim 3 that ail parts of the machine, or ail parts speci- 
fied in other claims, which are necessary to its operativeness, should be 
included therein, and resort must be had to the spécification for a dis- 
closure of the parts necessary to insure the practicability of a patented 
device. In the Wright structure a new and novel resuit was attained 
simply by having the ailerons on the ends of the planes, without the 
supplemental feature of the vertical rudder. The warping feature 
is, in fact, the essential part of the machine, while the vertical rudder, 
insuring successful flying, is a valuable adjunct, without which latéral 
balance could not be restored. The employment, in a changed form, 
of the warping feature or its équivalent by another, even though better 
cffects or results are obtained, does not avoid infririgement. In such 
circumstances, as I read the authorities, the claim is valid as a subcom- 
bination. Thomson-Houston Electric Co. v. Black River Traction Co., 
135 Fed. 759, 68 C. C. A. 461 ; Deering v. Winona Harvester Works, 
155 U. S. 286, 15 Sup. Ct. 1187, 39 L. Ed. 153 ; Taylor et al. v. Sawyer 
Spindle Co., 75 Fed. 301, 22 C. C. A. 203. In Railroad Co. v. Dubois, 
12 Wall. 47, 20 L. Ed. 265, the Suprême Court of the United States 
says: 
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"Undoubtedly a patentée iinay clahn anrl obtain a patent for an entire com- 
bination, or process, and also for svicli parts of tlie combinatlon or process 
as are new and usefid, and lie niay claim and obtalu a patent for both." 

In Thomson-Houston Electric Co. v. Black River Traction 
Co., supra, Judge Wallace, writing for the Circuit Court of Appeals, 

said ; 

'■Jlany subconiblnations, althou.irh new, are not useful, except to perform 
tlieir appropriate fanctlons In the machine of which they are a part. The 
description in the patent of tlie whole machine, and of the means or mode 
by which the subconibiiiation is brouglit luto co-operative relation with the 
other parts, usually indicates how the subcombination niay effect a useful 
resvilt. Wlien this is so the combination need not be operative alone, be- 
cause (to use the lauguage of Mr. Walker) 'utility is .iustly ascribed to things 
which bave their use in co-operating with other things to perform a useful 
work.' In Taylor v. Sawyer Spindle Co., 75 Fed. 301, 309. 22 C. O. A. 20:î, 
l'it, in considering tlie objection that the claims by themselves were vold, 
because not composing an operative meehanism, the court said: 'The law up- 
on this sub.iect is too well settled to be open for discussion. A patentée is 
not required to claim the entire machine in each claim. Each of the claims 
at issue is for a complète combination of the spindle and its supporting tube 
and devices, and there \vas no necessity for expressing in terms ttie devices 
for revolving the spindle. Any appropriate nieans for operatiug it will be 
undcrstood. The omission of the sleeve wheel does not affect the validlty 
of either of the claims. whicli belong to that elass wliere référence niay be 
made to the spécification to supply in a claim what is plain to any one 
skilled in the art.' " 

■ ■ \ 

To a similar effect, see Canda et al. v. Michigan Malléable Irou 
Co., 124 Fed. 486. 61 C. C. A. 194, and Clark Blade & Razor Co. 
V. Gillette Safety Razor Co., 194 Fed. 421, 114 C. C. A. 383. The 
doctrine of such adjudications may appropriately be applied to the 
situation presented herein. Considération has already been given the 
patents to Mouillard and Boulton, which show latéral extensions, 
and which, it is asserted, lirait claim 3, and nothing further need be 
added to the criticism elsewhere made. 

It is next contended that défendants' aéroplane does not infringe 
claim 3, as its ailerons do not move in either direction above or 
below the normal plane of the body portion ; but any such altération, 
however, is immaterial, as défendants' planes move at dififerent angles 
relative to the aéroplane and to each other, and attain the substantial 
resuit of the Wright patent. 

Claim 7 is for the éléments of (1) an aéroplane; (2) means for 
moving the ailerons in différent directions; (3) a vertical rudder; 
and (4) means for operating the rudder causing it to "présent to the 
wind that side thereof nearest the side of the aéroplane having the 
smaller angle of incidence, and offering the least résistance to the 
atmosphère, substantially as described." The description of the modus 
operandi of the rear rudder plainly discloses its objectandpurpose, and 
is not restricted to the warping ropes or wires. Claim 14 includes the 
horizontal rudder, with means for presenting its underside to the ré- 
sistance of the air currents, while claim 15 spécifies the location on 
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the aéroplane of the vertical and horizontal rudders. The said daims 
must be given an interprétation of sufficiently wide scope to cover 
the appropriation of the substance of the invention or the equivalen! 
means by which the principle is applied to an aéroplane of the type 
described in the patent in suit. 

This brings me to the final question of whether or not there is 
in défendants' machine a tendency to spin or swerve, which is checked 
or counteracted by the opération of its vertical rudder. Upon this 
phase of the case considérable oral testimony was given bearing 
upon the practical and theoretical sides. Notwithstanding the con- 
struction to which the claims are thought entitled, if the défendants 
operated their aéroplane upon a différent principle, using means which 
were old in aèrial navigation or foreign to complainant's, then in- 
fringement cannot be sustained. 

The évidence is that the défendants in their machine hâve two 
slightly curved planes supported by rigid posts placed vertically to 
the planes at the front and rear sides, the ends thereof being open 
the entire length, and that there are two ailerons or wings on the ex- 
trême sides of the planes, each pivoted to supports and crosspieces 
midway between the upper and lower planes. Such ailerons or sup- 
plementary planes are extended in part beyond the edges of the main 
planes, and are not continuons or intégral portions thereof, as are 
complainant's. They are adjustable at différent angles, and are raised 
and lowered by the latéral movement of the body of the aviator, 
who is seated in a movable seat in the central portion of the aéro- 
plane. Each aileron has the same angle to the supporting props as 
the other, and as the angles of incidence of the planes change in 
flying the angles of the ailerons also change, each presenting unequal 
angles and résistances. In conséquence of such variation in the angles 
of the ailerons, the speed of the high and low sides varies whenever 
the planes are tilted from the normal angle. At the rear of défend- 
ants' construction there is a vertical rudder, and there is a Sharp 
question of fact as to whether such rudder is used to assist the ailerons 
in recovering latéral balance by retarding the speed of the high side 
and increasing the speed of the opposite side. If it is not so used, 
then in my opinion the défendants' machine is not operated on the 
principle of claims 7, 14, and 15 in suit. The claim is that such 
rudder is operated in a manner to compensate for the différence in 
head résistance on the ailerons, due to the unequal angles caused by 
the continuons altération of the angle of incidence of the machine. 
or, in other words, that the défendants' rudder is turned to the high 
side because of the unequal résistance exerted by the ailerons. This 
mode of opération the défendants earnestly deny, and there is mucÎ! 
dispute in regard thereto. 

In front of their machine the défendants also use a horizontal 
rudder, which directs the upward and downward course, and which 
may be maneuvered by the aviator to coact with the ailerons and the 
204 F.— 39 
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vertical rudder. The foUowing is a perspective view of défendants' 
machine : 
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If I am correct in my interprétation of claim 3 and the rule of law 
applicable thereto, the ailerons of défendants' construction and thé 
manner of using them are within its scope. The witness Curtiss frank- 
ly testified that the purpose thereof is to préserve the latéral balance 
"without the use of any other élément or part" ; it making no différ- 
ence whether the aéroplane is in a straight or curved flight. Such 
concession supports the asserted infringement of the claim under con- 
sidération. There is, however, other testimony showing the spécifie 
manner in which the resuit is attained. The witnesses for complainant 
hâve sviforn that in défendants' construction the aviator to restore lat- 
éral balance causes the ailerons to be lov^fered or raised, thus increasing 
the angle of incidence of one while decreasing that of the other, by 
inclining his body and moving his seat towards the high wing. It is 
true that the vertical rudder is not connected so as to coact mth the 
ailerons, there being no direct connection between them, but each is 
controUed separately. According to the évidence, a turning effect is 
at times produced in défendants' machine by air disturbances, to coun- 
teract which the right aileron of défendants' machine may be pulled 
downward as the other is raised, and the vertical rudder inclined to- 
wards the raised aileron. Défendants firmly deny that there is any 
turning tendency or swerving which requires turning the rudder away 
from its central position; and, giving effect to the language of the 
Circuit Court of Appeals in its opinion on the appeal to be relieved 
from the preliminary injunction, upon this point really hangs the ques- 
tion of infringement. Wright v. Curtiss, 180 Fed. 110, 103 C. C. A. 
31. 

Curtiss testified that he had given particular attention in flyîng to 
the ailerons of his machine, to acquaint himself with their movements, 
and to find out whether they caused a swerving of the machine on its 
vertical axis, which in its correction necessitated the use of the rear 
rudder, and he swears that the rear rudder is not used to assist the 
ailerons in their functions or to restore equilibrium, but merely for 
steering. The witness Willard, who hasmany times flown a Curtiss 
aéroplane, swears that in recovering balance there is no swerving or 
turning on the vertical axis, and that in effecting such maneuver the 
vertical rudder is held in a central position, and that he has never no- 
ticed any tendency of the machine to swerve because of the use of the 
ailerons, and in support of his testimony he cited an instance of the 
breakage of the controlling wires leading to the vertical rudder, and 
said that he flew ahead for a distance of two miles without its use; 
but as an equalizing device was used, and as the ailerons in the ma- 
chine used were differently placed than midway between the planes, 
the incident loses importance. Captain Beck of the government avia- 
tion station, who has flown the défendants' aéroplane, substantially 
testified that there were no déviations of the aéroplane from its course, 
owing to the use of the ailerons, that the vertical rudder was not used 
to counteract any turning or swerving due to their use, and that he 
had never made such use of the vertical rudder ; but he admitted that 
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on one occasion in climbing he tilted abnormally, and turned his rear 
rudder in the opposite direction tO' restore balance, and succeeded in 
doit^g so. Lient. Ellyson, of the United States Navy, aiso testified that 
he noticed no swerving when flyii)g, and that the vertical rudder in 
the Curtiss aéroplane is usually used in starting from the ground. biit 
not in flying, except for steering purppses. The witness Post testified 
that from his observations in expérimental tests he could testify jios- 
itively that there is no turning of the machine aronnd a vertical axis 
when the balancing planes are used, and that the rudder is used sole- 
ly for steering. 

The testimony of witnesses who bave ilown the défendants' aéro- 
plane and swear that the're^r rudder is not in fact used for recover- 
ing latéral balance, but that such function is performed solely by the 
ailerons, would ordinarily be entitled to greater weight than the opin- 
ions of experts, or the contradictory testimony of witnesses who were 
on the ground or in other flying machines, observing the movements of 
the défendants' machine, or than the statements made by others in re- 
lation to the manner in which such machine should be or had been 
operated, and would in this case, were it not that there is cogent évi- 
dence tending to modify or qualify their déniais, of the use of the ver- 
tical rudder except for steering. Willard concèdes that the rear rudder 
is turned to the high side to gain additional restoring power, and that 
it is used as "a separate agent to accomplish a desired resuit more 
quickly or more positively." In the Curtiss letter in évidence it is sub- 
stantially admitted that the rear rudder is turned toward the high side 
at times to assist in balancing the machine by steering or turning. 

The testimony of Lient. Milling of theLTnited States Signal Corps 
aviation school, who bas frequently flown in both Wright and Curtiss 
machines, strongly supports the claim that the défendants employ the 
vertical rudder for the dual purpose of steering and recovering bal- 
ance under certain conditions. I quote therefrom concerning the meth- 
od of fîying the Curtiss machine. He says : 

"I move the aileron on tlie low wing in order to increase the angle of lift, 
and move the vertical rndder toward tlie other side until the macliine ré- 
sumes a liorizontal position," and move "the aileron on the otlier side in 
, the opposite direction. * * * On two or three occasions, in very gusty 
weather, I hâve allowed tlie wing to remain in the position assunied when 
pressed down by a down trend of air, and hâve attempted to rai se it by 
uslng only the ailerons. I held it in tliis position Avithout toucliing the ver- 
tical rudder as long as I felt it to be safe, without any response. Ey nioving 
the vertical rudder toward the high side, the machine resumed a horizontal 
position innnediately." 

This would seem to bear ont the assertion that the rear rudder is 
used to correct the différences of résistance, and not merely to recover 
from an unusual tilt due to untoward causes. Ahhûugh Lient. Milling 
subsecjuently stated that under idéal weather conditions it is not nec- 
essary in the Curtiss machine to use the rear, rudder in balancing, still, 
giving considération to ail the évidence, I am led to the conclusion 
that, notwithstanding the claim of the défendants that turning the rud- 
der to the high side results in the performance of a différent function 
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than in complainant's machine, the fact is clear that it does on occa- 
sion assist the ailerons in restoring equilibrium. That it is capable of 
action separately from the ailerons, or that it is turned to the high side 
only on extraordinary occasions, or that it is primarily for use in steer- 
ing, and only incidentally to assist in restoring balance when abnormal- 
ly tilted, does not avoid infringcment. 

The wheel by which the rudder is turned, and to which it is con- 
nected by wires, is positioned directly in front of the machine, and is 
adapted for movement practically at the same time with the ailerons, 
and thus the rear rudder and ailerons are capable of substantial co- 
ordination. It is true that none of the claims specifically state that the 
vertical rudder should be turned to the high side to recover the balance 
of the machine, or to keep it balanced, yet in claims 7, 14, and 15 means 
are included for moving it to the side of least résistance, which the 
évidence shows was the high side, the greater angle of incidence being 
the low side, as the pressure caused the machine to go faster on the 
high side, and necessitated counterbalancing, or checking such tenden- 
cy. That the vertical rudder of défendants' machine at times opérâtes 
on this principle is fairly substantiated. It is not unlikely that its 
ailerons produce a more effective resuit than do those of complain- 
ant's machine, and that the vertical rudder is not as often resorted to 
for maintaining or restoring balance; but nevertheless the évidence 
shows that there are times when the rudder is turned to the high side 
to prevent that side from flying faster than the opposite side, and by 
exerting an influence upon the ailerons assists them in their functions. 

To further differentiate their machine from complainant's, the de- 
fendants assert that in their aéroplanes there is no normal différence 
in the angle of incidence to the course of travel as in complainant's, as 
their ailerons are directly in the "stream-line" and hâve no unequal 
pressures which tend to cause the machine to turn or swerve ; and it 
is argued that the problem of the patentées was différent from the 
problem solved by Curtiss, in that the machine of the former is steered 
by its wing tips and vertical rudder, while that of the latter is steered 
wholly by the rudder. But, as elsewhere shovvn, this argument is not 
entirely substantiated by the facts. It is true that in complainant's 
machine the vertical rudder is turned to the right when the course of 
the machine is to the left, while the Curtiss machine responds to the 
direction of its rudder. This différence, however, is not of control- 
ling importance, and does not establish a patentable differentiation. 
With a knowledge of the principle of the patent in suit, and a fa- 
miliarity with the method of opération of the marginal ends of the 
planes, it is not likely that there was much difficultyin making the 
supplementary planes of the défendants' machine in such a way as 
to avoid a différence in the normal angle of incidence by putting the 
planes in the "stream-line." Such altérations or modifications, how- 
ever, in view of the latitude of the claims, did not constitute fundamen- 
tally dift'erent modes of opération from those described in the Wright 
spécification. 
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The défendants are believed to hâve appropriated the substance of 
claim 7, and to hâve infringed claim 14, inasmuch as, in addition to 
the essential éléments of the Wright patent and the object with which 
such éléments are used, they also employ in their aéroplane, as herein- 
before shown, a horizontal rudder for "presenting its upper and under 
surfaces to the résistance of the atmosphère." Claim 15 contains the 
essential éléments, and spécifies the location of a vertical rudder at 
the rear of the machine and a horizontal rudder at the front thereof . 

The défendants hâve embodied in their aéroplane the various élé- 
ments of the claims in suit. While it is true, as pointed out herein, 
that the défendants hâve constructed their machine somewhat difïer- 
ently f rom complainant's, and do not at ail times and on ail occasions 
operate the same on the Wright principle, yet the changes they hâve 
made in their construction relate to the form only. They hâve con- 
structed their machine so that it is capable of restoring equilibrium in 
substantially the same way as is complainant's machine, and the évi- 
dence is that on occasions, depending upon aërial conditions or other 
disturbing causes, they use the vertical rudder, not only to steer their 
machine, but to assist the ailerons in restoring balance. 

It is unnecessary to further answer the arguments advanced at the 
bar bearing on the défense of noninf ringement, as to do so would ex- 
tend this opinion beyond reasonable length. Everything relating to the 
testimony and the criticisms thereon has not been fully treated, yet the 
material features hâve been suilficiently elaborated. The questions of 
law in the case are important; but the questions of fact are control- 
ling, and in view of the novelty of the claims and their scope, the 
question of infringement is resolved adversely to the défendants as to 
the claims which are the subject of this controversy. 

A decree may be entered, with costs, in favor of the Wright Com- 
pany, as prayed in the bill ; but, because of the importance of the liti- 
gation and of the questions involved, a supersedeas will be allowed, 
upon condition that an appeal be diligently prosecuted. 



BURROWES et al. v. FERGUSON BROS. MFG. CO. 

(Circuit Court of Appeals, Second Circuit. March 10, 1913.) 

No. 1G8. 

Patents (§ ,328*) — Validitt akd Infringement — Folding Table. 

The Burrowes patent, No. 7G6,988, for a foldlng table, claim 4, is void 
for lack of invention. Claims 5 and 6, wliich are for variation in dé- 
tails of prior structures only, hcld not infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York ; Julius M. Mayer, Judge. 

Suit in equity by Edward T. Burrowes and the E. T. Burrowes 
Company against the Ferguson Bros. Manufacturing Company. De- 
cree for défendant (198 Fed. 136), and complainants appeal. Af- 
firmed. 

♦For other cases see same topic &. § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from a decree of the District Court, Southern District of New Yorli, 
dismissing the bill in a suit to restrain the alleged infringement of letters 
patent No. 766,988, issued August 9, 1904, to Frank T. Burrowes, assigner, for 
an improvement in folding tables. The claims in issue read as follows : 

"4. In a foldable stand, plvoted legs, blocks arrangea adjacent to one side 
of the legs when said legs are folded, and braces for the legs at the side 
thereof opposite the blocks, said braces being formed of springy material aud 
arrangea when closed to force the legs into frictional holding engagement 
with the blocks. 

"5. In a card table, the combination with an open supporting frame, hav- 
ing a plurality of cross-bars flnsh with the upper surface of the frame, legs 
secured to the frame, a top co-extensive with the frame and formed of flber 
board flxedly secured to the frame and cross-bars, a flexible protective cov- 
ering extending over the top and along the outer faces of the frame, and a 
surrounding molding secured to the outer faces of the frame and against 
the edges of the covering, whereby the covering is secured in place and the 
edges of the thin top protected. 

"6. A card table consisting of an open frame rigid cross-bars whose upper 
faces are flush with the supporting-surface of the frame, a top formed of thin 
material such as flber board having the edges secured to the supporting-sur- 
face of the frame, and resting on the cross-bars, a flexible protective cover- 
ing for the top extending over the edges thereof and secured to the frame, 
and a surrounding molding secured to the frame and against the edges of the 
covering whereby the edge of the thin top and cover are protected." 

L. S. Bacon, of Washington, D. C, C. C. Linthicum and C. E. 
Dunn, both of New York City, and J. H. Milans and C. T. Milans, 
both of Washington, D. C, for appellants. 

E. C. Seward (J. P. Bartlett, Brown & Seward, and Wm. McK. 
Barber, ail of New York City, of counsel), for appellee. 

Before EACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The patentée lays especial stress in the 
spécification upon the compact form of his table when folded, but that 
is not an élément of any of the claims. So the lightness of the table 
is urged as a meritorious feature, but that is not mentioned in the 
claims and is only to be inferred from the spécification. The claims 
in issue are for particular forms of construction and upon their face 
are narrow in scope. We are aided but little in determining whether 
they are valid and infringed by référence to the merits of the com- 
plainants' commercial article. We must consider them as they stand. 

Taking up claim 4: It has référence to a folding stand having (1) 
pivoted legs; (2) blocks arranged adjacent to one side of the legs 
when folded, and (3) braces of springy material opposite the blocks. 
Broadly, the claim covers a structure in which the legs are kept closed 
by being pressed against blocks by springs. Looking into the prior art 
to see whether this claim is anticipated, we find the Bowen patent No. 
515,462. This patent is for a folding table which has pivoted legs, 
blocks and spring braces similar to and working in the same way as 
those éléments in claim 4. The only distinction is that the blocks in 
the Bowen patent engage the legs at ail times and not merely when 
they are closed. We think, however, this distinction insufficient to avoid 
anticipation. And if strict anticipation be not shown, it is clear that 
with the Bowen patent in the prior art, there is no invention in claim 
4. The claim is held to be invalid. 
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In considering the next claini in issue — claim 5 — we may conveni- 
ently détermine first whether infringement is shown. If it is not, we 
need not examine the question of validity. 

Claim 5 has thèse éléments : 

(1) An open supporting frame with flush cross-bars; 

(2) L,egs secured to the frame ; 

(3) A fiber-board top co-extensive with the frame and secured to 
the frame and cross-bars ; 

(4) A flexible covering extending over the top and along the outer 
faces of the frame; 

(5) A surrounding molding secured to the outer faces of the frame 
for holding the covering in place and protecting the edges of the top. 

The question then is whether the defendant's structure possesses 
thèse éléments, and this may be narrowed into the inquiry wdiether it 
has the last three. Considering, then, whether the top of the defend- 
ant's structure is co-extensive with the frame, we find that it is not. 
The top is set into the frame. So the covering in the defendant's 
structure does not extend over the top and along the outer faces of 
the frame. It is glued into the top of the frame. So in the defend- 
ant's structure there is no surrounding molding for the purposes stated 
in the claim. Indeed there is no surrounding molding at ail. 

As, then, the defendant's structure does not possess three ©f the 
éléments of claim 5, infringement is not shown unless the complain- 
ants are helped by the doctrine of équivalents. But this is not a case 
where that rule lias any substantial part. Earlier patents show that 
the methods employed by the patentée with respect to the side rail con- 
struction and the arrangement for fastening the covering were old, and 
it is doubtful wdiether there was novelty in the organization of the 
frame with the cross-bars. Accepting the validity of the claim, it is 
so limited in its scope by the prior art as to cover little other than the 
form of construction described. It marks no decided advance in the 
art. Moreover the scope of the claim is limited by its terms. A pat- 
entée who limits his claim to particular forms, cannot be heard to com- 
plain that a person is an infringer who uses materially différent forms. 
The language of the claim may be such as to exclude the doctrine of 
équivalents. Where a surrounding molding to hold a covering to a 
frame is required, a one-piece frame cannot be regarded as an équiv- 
alent even though a part of it be considered the molding. Such con- 
struction would not pinch and hold the covering. So where the re- 
quirements are specifically that the top shall be coextensive with the 
frame, and that the covering shall extend along its outer laces, it can- 
not be considered an inconsequential change to set the top into the 
frame and to keep the covering away f rom the outer faces. It is true 
that thèse are slight distinctions and that the défendant may appro- 
priate the substance of that which the patentée regarded as his inven- 
tion. The difficulty is that the claim is for small détails and those 
détails the défendant does not employ. The patentée could not get 
broad claims. He accepted claim 5 as it is, and as it is it does not 
read upon the defendant's structure and cannot be strained to do so 
by any established principles of construction. 
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For thèse reasons it is held, that claim 5 is not infringed. Claim 6 
differs slightly from claim 5, but the différences are not suffîcient to 
prevent the reasons which négative infringement with respect to the 
latter from showing non-infringement o£ the former, 

The decree of the District Court dismissing the bill is affirmed with 
costs. 



DUNN JÎFG. CO. et al. v. STANDARD COMPUTING SOALE CO. 

{Circuit Court of Appeals, Sixth Circuit. March 13, 1913.) 

No. 2,294. 

1. Patents (§ 31S*) — Suit roB Infringement — Accounting fob Profits. 

On an accounting for profits In an infringement suit, where tlie In- 
fringing article sold by défendant was that of the patent, with a pat- 
entée improvement on which défendant paid royalties, the amount so 
paid does not of itself constitute such a ségrégation of profits attributa- 
ble to the v.se of the improvement as to leave ail the remainlng profits 
necessarily attributable to the Invention Infringed. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. $§ 566-578; Dec. 
Dig. § 318.*] 

2. Patents (§ 318*) — &vti foe Infringement— Accounting fob Profits. 

Whether the fact that the entire structure made and sold by an In- 
fringlng défendant Is included in the combination claims of the patent re- 
quires it to account for ail of the profits made thereon, without proof and 
a finding of the fact that the sales were due to the présence of the feature 
which distinguished the patented device from the prior art — quasre? 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. § 318.* 

Accounting by infringer for profits, see note to Brlckill v. Mayor, etc., 
of City of New York, 50 C. 0. A. 8.] 

3. Patents (§ 328*) — Infringement — Computing Cheese Ctjttee. 

ïhe Dunn patent. No. 800,431, for a Computing cheese cutter, held not 
infringed by a device made and sold by défendant, as changea after a 
decree holding its former device to be an infringement, and the bearlng 
of the fact that such change avoided Infringement on the computatlon 
of profits recoverable for the former infringement considered. 

4. Patents (§ 27*) — Invention— Double Use. 

Where a given mechanical structure Is devoted to a new manner of use, 
employing a function which is distinct from its old function, though incho- 
ate in and developable tberefrom, tbis may show invention, rather than 
mère double use, although the only physical change is appropriate rf^ 
marking. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 31, 32; Dec. 
Dig. § 27.*] 

B. Patents (§ 322*) — Accounting— Damages and Profits. 

If, upon an accounting, no established royalty appears, should the 
master ascertaln and report what a reasonable royalty would be — qusereî 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 590-595; Dec. 
Dig. § 322.*] 

Appeal from the District Court of the United States for the East- 
ern District of Michigan; Alexis C. Angell, Judge. 

Suit in equity by the Dunn Manufacturing Company and others 
against the Standard Computing Scale Company. On appeal by com- 

*For oUier cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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plainants from final decree awarding nominal damages only for in- 
fringement of patent. Reversed. 

V. H. Lockwood, of Indianapolis, Ind., for appellants. 
E. N. Pagelsen, of Détroit, Mich., for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
COCHRAN, District Judge. 

DENISON, Circuit Judge. After the opinion of this court, sus- 
taining the Dunn patent. No. .800,431 (163 Fed. 521, 90 C. C. A. 
331), the usual interlocutory decree for complainants was entered be- 
low and an accounting had. Complainants waived damages. It 
appeared that défendant had embodied in its market structure not 
only the patent infringed, but also, under a royalty contract with one 
Osborn, an improvement thereon patented to the latter. After the 
decree, défendant changed the form of its device, and claimed that 
it thus avoided infringement. Complainants insisted that the change 
was not material. The master declined to go into any inquiry after 
the change in form. Defendant's total net profits were found to be 
about $18,250, leaving out of account $4,250 which it had paid to 
Osborn for his royalty. The master considered this royalty to be 
defendant's statement of the portion of its profits properly appor- 
tionable to its use of the Osborn patent, held that the remainder of 
the profits was attributable to the infringement, and reported a find- 
ing for complainants of about $14,000. The District Court thought 
the complainants had failed to sustain their duty of apportionment, 
and (in November, 1911) gave judgment for nominal damages only. 
Complainants appeal. 

This case reaches this court in so nearly the same gênerai situation 
as was the Westinghouse Case when it reached the Suprême Court 
(Westinghouse Co. v. Wagner Co., 225 U. S. 604, 32 Sup. Ct. 691, 
56 h. Ed. 1222) that we think it should be disposed of in the same 
way. The decree will be reversed, with costs, and the record remand- 
ed, with instructions that the master's report be vacated and a 
new référence made, in the conduct of which the parties and the 
master will hâve the benefit of this opinion by the Suprême Court. 

[1] This resuit necessarily implies our disapproval of the mas- 
ter's conclusion that the amount paid for royalty on the Osborn im- 
provement, constituted, of itself, such a ségrégation of profits at- 
tributable to the use of that improvement as to leave ail the remain- 
ing profits necessarily attributable to the présence of the Dunn in- 
vention. There cannot be any presumption that a manufacturer con- 
tracts to pay, as royalty to a patentée, a sum equal to ail the profits 
which the manufacturer expects to dérive from the use of the in- 
vention. The ordinary inference, as of the date of the royalty con- 
tract, must be otherwise. Royalty payments are rather, from the 
manufacturer's standpoint, a part of the cost of construction, and 
from the standpoint of the patentée, whose dominant patent bas been 
infringed, such royalty might or might not, according to the facts 
of the case, be considered an élément of cost. 
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[2] In support of tlie master's report, ît is also urged upon us 
that the article, patented to complainant and manufactured by de- 
fendant, was an entirety; that the fiive éléments of the claim, recited 
as constituting a combination, make up the entire market structure; 
and hence that ail the profits on that structure flow from the in- 
fringement, and that there is no occasion for any apportionment of 
profits by either party. This argument assumes that the rule of 
necessity for apportioning profits, and ail the difficulties arising there- 
under, pertain only to a case where a patented combination is a part 
of, or an attachment to, a more extensive structure, and that, where 
the def endant's sale is of a structure comprising only the combina- 
tion of the patent, the défendant must, ipso facto, account for ail the 
profits received on the sale. This view is plausible, as a matter 
of original reasoning, and finds support in statements made by several 
courts, and in some things said by this court;* but we do not think 
it has ever been intended to establish this proposition as a gênerai 
rule. (For a carefully distinguished application, see Orr v. Murray 
[C. C. A. 7] 163 Fed. 54, 89 C. C. A. 492; and for discussion of 
analogous problem, see Schmertz Wire Glass Co. v. Western Glass Co., 
203 Fed. 1006.) In any broad application there seems to be conflict 
with the familiar rule that profits or damages should be measured by 
comparison with the thing which défendant had the right to make (Mc- 
Creary v. Pennsylvania, 141 U. S. 459, 12 Sup. Ct. 40, 35 L. Ed. 817; 
Coupe V. Royer, 155 U. S. 565, 15 Sup. Ct. 199, 39 L. Ed. 263), and 
with the other equally common rule that the entire profits cannot be 
awarded, as of right, without proof and finding of the f act that the sale 
was due to the présence of the feature which distinguished the device 
from the prior art (Wales v. Waterbury [C. C. A. 2] 101 Fed. 126, 41 
C. C. A. 250; Westinghouse v. New York [C. C. A. 2] 140 Fed. 545, 
72 C. C. A. 61). Even where a device is an improvement added to, and 
a part of, a more extensive structure, the operative association of 
the larger structure is usually implied, and often expressed, in the 
claims of the patent. An improvement in the governor of a steam 
engine might well be formulated: 

"The combination of a boiler, a steam engine, tbe Connecting supply pipe, 
tlie throttle," etc. 

This is an extrême illustration, but the question of profits can 
hardly dépend on the largely fortuitous language of the claim in 
extending the combination, instead of on the actual advance in the 
art. It is enough to say at présent that in this respect the instant 
case cannot be distinguished from the case in 225 U. S. There, also, 
a combination claim covered ail parts of the entire structure manu- 
factured and sold by défendant, excepting some additions claimed to 
be improvements, and, if an apportionment of the profits was there 
necessary, it is hère required. 

[3] Upon examination of the présent record, we think it also re- 

1 Note.— Yesbera v. Hardesty, 166 Fed. 120, 92 C. C. A. 46, Is cited to this 
elïect. In that case defendant's conduct was sucli as to prevent apportion- 
ment and *o require the resuit reached. 
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quires that we shotild détermine whether the changed form avoids 
infriiigement, and this not only because we ought, as far as we safe- 
ly can, to end the controversy now, but also because the sales of and 
profits from the new form, if it is not an infringement, are claimed 
to hâve important bearing on the matter of profits attributable to the 
infringement. To make clear the merit of our proposed disposition 
of this question, a further statement is necessary; and this must be 
regarded as supplementary to the statement and discussion contained 
in the opinion- upon the former appeal. 

The subject-matter of the H. F. Dunn patent in suit was a Comput- 
ing cHeese cutter, called a "total value" cutter. The cheese rested 
upon a rotating table, and a knife, swinging vertically on its fixed 
support, would eut from the cheese a "pie-shaped" pièce, the base 
width of which would be determined by the amount which the table 
had rotated since the last eut. Rotation was imparted to the table 
by a vertical lever, pivoted at one end under the edge of the rotating 
table, having a handle at the outer, f ree-swinging end, and connected to 
the table by such gearing that a movement of the lever in one direction 
would cause the table to rotate for a distance corresponding to the length 
of the lever stroke, while the reverse movement of the lever would 
be inoperative. In this way the continued reciprocating motion of 
the lever would give a step by step rotation to the table, and the 
length of the arc step would correspond to the length of the lever 
stroke, and would be positively regulated, first, by the proportional 
gearing selected in the construction; and, second, by adjusting the 
length of the permitted lever stroke. In connection with this lever 
arm, there was provided a scale bar, constructed upon the arc of a 
circle struck from the lever pivot, and lying alongside the sweep of 
the lever. This scale bar was graduated and marked with numerals, 
so as to indicate desired subdivisions of the distance; and the gear- 
ing was so proportioned that a sweep of the lever from nothing to 
the highest numéral would rotate the table for the fraction of its 
circumference indicated by the highest numéral, or for the fraction 
half as large, or one-quarter as large. 

For example, if the numéral at the forward end of the lever stroke 
was 15, the gearing was so proportioned that a stroke of the lever 
to that point would move the table either one-fifteenth, one-thirtieth, 
or one-sixtieth of its circumference, according as the lever-table 
gearing was proportioned one to one, one to two, or one to four. It 
follows that, if the numerals are assumed to indicate pounds, a 15- 
pound cheese would be eut into 15 one-pound pièces, 30 half-pound 
pièces, or 60 quarter-pound pièces, according to the selected con- 
struction ; and, accordingly, thèse cutters, of the second or third 
form, bave been commercially designated as half-pound cutters or 
quarter-pound cutters. A stop, sliding on this scale bar and capable 
of being fixed at any point, limits the length of the stroke, and so 
locates what is, for the time being, the highest numéral. A cheese 
would be put on a scale, and found to weigh, for example, 18 pounds. 
It would then be placed on the rotating table, the stop on the scale 
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bar would be set at eighteen, and the device woùld aùtomatically 
measure off half-pound or quarter-pound slices. 

It seems that retailers, particularly in some parts of the country, 
had caîls, not for quarter-pound or half-pound slices, but for 5- 
cent slices or 10-cent slices, and it was plain enough, when once 
pointed out, that such a cutter would apportion total price into frac- 
tions as well as total weight into fractions. In other words, if the 
total desired selling price was $3, and the stop was set at the nu- 
méral 30, the device would deliver either 30 or 60 pièces, according 
as it was of the one for one or two for one type, and at the $3 
total price thèse would be 10-cent pièces or 5-cent slices. After this 
observation of the principle involved, it is also plain enough, when 
stated, that if we hâve a scale bar where the numerals represent 
pounds, and where the device will eut half-pound slices, and if we 
then assume that the numerals indicate dimes, and set the stop at 
any particular numéral, the cheese will be eut into twice as many 
pièces as there are dimes in the numéral — that is, into 5-cent slices. 
If we add a cipher, and so change the dimes into cents, and a décimal 
point and make dollars, we hâve a total value scale bar. If the stop 
is at 30, representing pounds, we will get 60 half-pound pièces, and 
if the stop is set at the same place, representing 30 dimes, or 300 
cents, or $3, we will get 60 5-cent sHces. 

Ail this, except as will be pointed out, was well known before the 
H. F. Dunn invention. Roth, by patent No. 657,621, of September 
11, 1900, in a device for this purpose and of somewhat similar con- 
struction, and which was proportioned four to one, had a rod with 
two scale bars, one marked with numerals representing pounds, and 
the other marked with registering numerals indicating dollars, but, 
owing to the four to one proportion, the dollar numerals are twice 
as large as in the two for one example which we bave above given ; 
that is to say, opposite the numéral 25 was the mark $5.00; opposite 
34 was the mark $6.80, etc. Speaking of the second scale bar, Roth 
says it "is graduated and marked to indicate the total value or total 
selling price of various cakes of cheese" ; and "to illustrate, a 40- 
pound cheese, at 10 cents per pound, would be worth $4, or the same 
as a 20-pound cheese at 20 cents a pound. Hence, if the cheese is 
to be sold by price, the measuring wheel should be set at the $4.00 
mark on the scale"; and again, "it matters not what the weight 
and price of a cheese may be, so long as the cheese is worth $4, in- 
asmuch as, for 10 cents, for instance, a purchaser should secure one- 
fortieth segment of a cheese." 

F. P. Dunn, by bis patent No. 790,564, considered in the former 
opinion, had alongside his operating lever an arc scale bar graduated 
with numerals assumed to represent the total weight of the cheese, 
and adapted to eut on the four to one basis, or quarter-pound pièces. 
He assumed that the selling price is 20 cents per pound, and that 
he has a 12-pound cheese, and then says that setting his stop at the 
numéral 12 "will cause the cheese-carrying table B to move through 
one forty-eighth of the complète révolution, so that a 12-pound cheese 
may be divided into 48 pièces, which at 5 cents each, would amount 
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to $2.40, the price of a 12-pound cheese at 20 cents per pound." 
Having thus shown that his device, with the stop set at 12, was a 
"total value" 5-cent cutter for a $2.40 cheese, and net stating, and 
probably not observing, the simplicity of the relationship by which 
multiplying by 20 (the number of nickels in a dollar) any numéral 
on his scale bar would convert this numéral into the des'red total 
selling value in cents, and thinking that the computation involved 
was too difficult for the mental powers of the average clerk, he pro- 
vided a mechanical aid for such computation. This consisted of a 
slide rule, which he mounted in the machine under the table, but 
which might as well or better hâve been entirely separate from the 
device, since the rule had with the table no co-operative mechanical 
connection or relation whatever. He said that this was, in principle, 
"the well-known slide rule, in which the scales are logarithmic, and the 
opérations of multiplying and dividing are performed mechanically." 
It was used by adjusting one point to indicate the weight of the cheese 
in pounds and another point to indicate the selling price per pound, 
whereupon the third pointer would indicate, normally, the total selling 
price in cents, and thereupon the operator would divide this by 20 to 
find the scale bar numéral at which he should set the stop in order to 
apportion this selling price into 5-cent fractions; but F. P. Dunn 
made his slide rule perform this division also, and so his third pointer 
indicated, not selling price in cents, but the desired scale bar numéral. 

H. F. Dunn, by the patent in suit, observed the simplicity of the 
relationship above mentioned. He saw that ail which was accom- 
plished by F. P. Dunn's sliding scale was to ascertain the total sell- 
ing price, and then apply such total selling price to the existing 
weight numerals on the scale bar by dividing by 20 (or, of course, in 
the half -pound cutter, by dividing by 10). He saw that this was 
the same thing as converting the weight scale bar into a total value 
scale bar by multiplying the existing numerals by 20, or by 10, and 
calling them cents. While it is quite true, therefore, that, mechan- 
ically speaking, H. F. Dunn did nothing, except to add a cipher to 
the F. P. Dunn scale bar numerals and throw away or f orget F. P. 
Dunn's independent, mechanical aid to the clerk's problem in arith- 
metic, yet he did, for the first time, produce something which F. P. 
Dunn did not hâve, and probably had not comprehended, viz., a total 
value scale bar which would automatically cause the cutting of 5- 
cent pièces when the stop was set at the marked "total value." It 
is true, also, that Roth had disclosed this ultimate resuit, but by an ap- 
paratus not §o simple. It was this new resuit, accomplished by the sim- 
ple mechanism of both the Dunn patents, which this court held consti- 
tuted invention and made the patent valid. We hâve elaborated this 
situation only to make its bearing clear on the further facts now in- 
volved. 

Before the former opinion, défendant had been making, among 
other styles, a cutter containing both the common weight bar of the 
earlier art and the total money value bar of the H. F. Dunn patent. 
Since the opinion was rendered, it has continued to make the same 
device, without the money value scale bar, and, upon its other f orms. 
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it has substituted the old and common weight bar for its money value 
bar. It has then sent, with its machines, a circulât of instructions 
explaining how the weight bar, without any change whatever, can 
be used as a total value bar, to eut 5-cent slices, by assuming that 
each numéral on the weight bar indicates dîmes. Thèse instructions 
are based upon the principles and theory which we hâve explained, 
and which had been vaguely apprehended by earlier inventors, and 
which H. F. Dunn had clearly seen, and had embodied in his ap- 
paratus, and had somewhat imperfectly explained in his patent. We 
find, then, that in this new form défendant uses exactly the mech- 
anism of the F. P. Dunn patent, adding nothing whatever and sub- 
tracting only the slide rule, which was in truth no part of F. P. 
Dunn's operating mechanism. For this slide rule défendant substi- 
tuted pencil and paper in the hands of the clerk. It is thus clear that 
defendant's new form, accompanied by its card of instructions, can- 
not be held to infringe the H. F. Dunn patent, without holding that 
there would also hâve been infringement thereof by operating the 
earlier F. P. Dunn patent, for its intended use and in a manner in 
which it was capable of being operated without even the slightest 
mechanical change ; and this conclusion would be fatal to the validity 
of the H. F. Dunn patent. 

[4] It seems rather a strange resuit that the patent law should allow 
liberty to use, or should prohibit the use of, a given mechanical struc- 
ture according as one part of it is marked with one or another kind 
of numerals ; yet this is the necessary resuit of our previous décision, 
and of the facts which now clearly appear. Not only are we under 
a more or less absolute obligation to adhère to the former décision, 
but under thèse peculiar facts we are satisfied with that décision. The 
total value bar and the weight bar are not functionally the same 
thing, though one function is inchoate in and developable from the 
other; and the thought that the work of thèse computations and 
thèse transpositions could be avoided, and their resuit displayed in 
figures on the face of the bar, so producing a ready-made total value 
cutter, instead of somewhat raw materials for one, we consider was, 
in fact, invention, and not merely double use, even though the only 
physical change involved was the remarking appropriate to the con- 
venient use of the newly developed function. Défendant, in its newer 
cutter, has abandoned the "ready-made" total value bar, and gone back 
to the "raw materials." 

If the profits for which défendant is liable are to be assessed by 
a comparison with the profits which they "would hâve had in using 
other means open to the public" (Coupe v. Royer, supra), it is man- 
ifest that this accounting présents an unusual problem. A détermina- 
tion based on any technical rule of burden of proof and on the un- 
intentional default of one or the other party would be unfortunate; 
and the circumstances strongly indicate that neither an award of ail 
the profits, nor an award of none, would be substantial justice. Upon 
the new accounting, some clear measure of the profit actually due to 
the invention may appear, as, perhaps, would be the comparative 
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profits on a cutter having only the weight bar and an otherwise équiv- 
alent cutter having both weight and value bars. 

[5] Further, if, upon the new accounting, complainants wish the in- 
quiry to cover both profits and damages, so that, after the facts are 
fully developed, they may choose which to pursue (so far as any 
élection may then be necessary), the master should, in addition to 
the usual facts on that subject, ascertain and report whether there 
was any fixed and established royalty, and, if not, then what vvould 
be a reasonable royalty upon each machine for such use of the in- 
vention as défendant made. We do not intend to intimate that such 
reasonable royalty vvould be in any event a proper measure of dam- 
ages, but only to bave the facts so completely found that this question 
might be open to considération. 



scHurniAus v. k. i. du tont de nemours powder co. 

(District Court, D. New Jersey. April 22, 1913.) 

Patents (§ 312*) — Suit for Infbingement — Plea of Owneksiiip — Practical 
Construction of Contraoi. 

A plea flled by the défendant in an infriugenient suit, alleging owner- 
ship in itself of the patent in suit by virtue of a contract requiring coni- 
plainant and others to assign to it patents relating to a certain subject, 
hcld not sustained by the évidence; It appearing tbat, as construed by 
the parties, ail of the patents called for by the contract had been as- 
signed and the full purchase price pald. 

|Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544-549; Doc. 
Dig. § 312.*] 

In Equity. Suit by Robert C. Schupphaus against the E. I. Du 
Pont de Nemours Powder Company. On final hearing. Decree for 
complainant. 

Binney & Mastick, of New York City (Harold Binney, of New 
York City, of counsel), for complainant. 

J. P. Laffey, of Wilmington, Del. (Townsend & Button, of New- 
York City, of counsel), for défendant. 

CROSS, District Judge. The bill of complaint in this cause al- 
lèges that patent No. 526,7,52, owned by the complainant, has been 
infringed by the défendant, and asks the usual relief in such cases. 
'J'he défendant in due course filed a plea, which allèges, in substance, 
that the patent in suit was its property, and not the property of the 
complainant. To this plea the complainant filed a replication. Un- 
der the issue thus joined the parties hâve taken testimony, and the 
question now presented to the court for answer is whether or not, 
under the évidence, the plea is true. Upon that issue the burden of 
proof rests upon the défendant. The issue is obviously narrow, and 
the évidence relating thereto is not voluminous. 

Oh or about March 8, 1897, a Virginia corporation, known as the 
Maxim Powder & Torpédo Company, as party of the fifst part, en- 

•For other cases see same topic & % number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tered into an agreement with six named individuals, who together 
constituted a copartnership under the firm name of E. I. Du Pont de 
Nemours & Co., as party of the second part. Said agreement, among 
other things, contained the f ollowing clause : 

"The said party of the first part, with respect to any and ail letters patent 
of the United States owned or applied for, either by it or by any of its stock- 
holders, concernlng or relating to the manufacture of a perforated grain of 
!<mokeless powder and of the ingrédients and formula thereof, and the mixing 
of the same, further agrées that it will cause the same to be assigned, trans- 
ferred, and set over unto Edward G. Bradford, of Wilmington, Delaware, 
to hold the said letters patent, now issued or applied for as aforesaid, in 
trust," etc. 

The trust thus indicated was declared to be for the benefit of said 
copartnership. 

Another contract, which recognized and in some respects modified 
the above, was entered into some time in January, 1898, between 
Hudson Maxim, Frederick E. McGahie, and Robert C. Schupphaus 
(the complainant), as parties of the first part, and the copartnership 
of E. I. Du Pont de Nemours & Co., composed as above mentioned, 
as party of the second part. This contract referred to the agreement 
of March 8, 1897, recited the provision thereof with référence to 
the transfer of ail patents owned or applied for by the party of the 
fîrst part thereto, or by any of its stockholders, concerning or relat- 
ing to the manufactura of smokeless powder, to a trustée for the 
benefit of the party of the second part, stated that such agreement had 
been in part performed, but that said patents had not been transferred 
to a trustée, and then, after stipulating a reduced considération for 
such transfer, provided that the patents should be transferred abso- 
lutely and directly to the party of the second part. The parties of 
the first part to this later agreement of January, 1898, were recited 
therein to be stockholders of the Maxim Powder & Torpédo Company, 
the party of the first part to the first agreement. 

The case shows, and it is not disputed, that both of the agreements 
above referred to were subsequently assigned by several mesne as- 
signments from the copartnership of E. I. Du Pont de Nemours & 
Co. to the défendant herein, and that they were in the possession of 
and were produced by it when the testimony in this suit was taken. 
It also appears that on or about the date of the first agreement the 
complainant executed six several assignments of that many patents 
then owned and controlled by him to said Bradford in trust, which 
assignments were delivered to the Du Ponts, together with certain 
information, and that there was paid to the complainant at that time 
the sum of $25,000 by said copartnership as a part of the considéra- 
tion mentioned in said agreement. It appears, however, that the per- 
son therein named as trustée declined to act, whereupon the Du Ponts, 
as appears from their own letter, subsequently and on or about May 
13, 1897, returned said assignments to Schupphaus with a request 
that he would transfer them to Mr. John S. Gerhard, as trustée, stat- 
ing that the desired change in the name of the trustée was in ac- 
cordance with an agreement executed by the Maxim Powder & Tor- 
pédo Company. Subsequently, and in compliance with said request, 
204 F.— 40 
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Schupphaus made and executed other assignments of said patents to 
Gerhard as trustée, which, however, apparently never became oper- 
ative, whereupon the agreement of January 8, 1898, was executed, 
and during that month, and as provided in that agreement, the six 
patents above referred to, with an additional one, were assigned ab- 
solutely and directly to the firm of E. I. Du Pont de Nemours & Co. 
With the delivery of thèse assignments, the balance of the purchase 
money, as fixed by the January, 1898, agreement, was paid. 

It also appears in the case that an agreement was entered into De- 
cember 15, 1896, between E. I. Du Pont de Nemours & Co., of the 
one part, and Robert C. Schupphaus, of the other part, by virtue of 
which the party of the iirst part, in considération of the free use of 
ail the patents covering the manufacture of a perforated grain of 
smokeless powder and of the ingrédients, formula, and mixing the 
same, were to pay the party of the second part the sum of $25,000 
in cash and a royalty thereafter from year to year, the exact amount 
of which it is unnecessary to state. The complainant swears that, 
after this agreement was made with him, the Du Ponts told him that 
they would like, for reasons of their own, to be relieved from its 
terms and make another direct with the Maxim Powder & Torpédo 
Company, and that under this new agreement they, knowing that he 
was the owner, would ask him for an assignaient of such patents as 
they thought ought to come to them, and that they then and there 
agreed with him upon the six spécifie inventions which were the sub- 
ject-matter of the six Bradford assignments. The interviews at 
which thèse conversations, according to Mr. Schupphaus, took place, 
were held either late in December, 1896, or early in January, 1897, 
with Mr. Eugène Du Pont and Mr. Francis G. Du Pont, but chiefly 
with the latter. It was objected on the part of the défendant that the 
conversation just referred to is inadmissible as évidence, because in- 
tended to contradict and vary the terms of the written agreement of 
March 8, 1897. The rule of évidence thus invoked is not, however, 
applicable, since the witness was neither a party nor a privy to that 
agreement; furthermore, if the conversation took place after that 
agreement was executed, as under the évidence is possible, it would 
serve to modify rather than contradict it. 

It is also urged that the testimony was objectionable because of 
the fact that Mr. Eugène Du Pont and Mr. Francis G. Du Pont hâve 
since died ; but, as neither of the parties to this suit is suing or sued 
in a representa,tive capacity, the objection is without merit. Fur- 
thermore, as the attempt is Seing made to hold Mr. Schupphaus to the 
terms of the agreement of March 8, 1897, by reason pi its subséquent 
récognition by him in the manner already stated, it is altogether right 
and proper for him to show vvhat interprétation was put upon it, and 
what scope and efïect were given it, by the predecessor of the party 
now seeking to charge him, at or prior to the time when it was first 
recognized by him. For what reason a seventh patent was added to 
the six, and ultimately assigned with them to the copartnership of E. 
I. Du Pont de Nemours & Co., does not clearly appear. It does ap- 
pear, however, that a question designed to elicit the information was 
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asked by complainant's counsel, but withdrawn because of an objec- 
tion interposed thereto by defendant's counsel. 

From what bas already been said, it appears that certain spécifie 
patents were assigned by the complainant to the copartnership of Du 
Pont de Nemours & Co. by agreement, as complainant insists, with 
certain members of that firm, in full satisfaction of the terms of the 
agreement, and that upon the delivery of said assignments the full 
compensation was paid him. Furthermore, there is no évidence to 
show that after the transaction, running as it did through a period of 
nearly a year, and involving the préparation and exécution of three 
separate sets of assignments, as well as a modification of the agree- 
ments, was, as the complainant contends, completed, any claim or de- 
mand was made upon him, under said agreements or otherwise, to as- 
sign the patent in suit, or, indeed, any other patent or patents. 

In addition to the circumstances above mentioned, the complainant 
bas shown by certain letters of the defendant's predecessors, parties 
to the above-mentioned agreement, as well as by letters of their at- 
torney, that they in substance admitted that the transfer to them of 
the spécifie patents above referred to was in full satisfaction of the 
terms thereof. Among letters of that character is one dated Decem- 
ber 10, 1897, to Dr. Schupphaus from the Du Pont copartnership, in 
which they say: 

"We will be very mueli obliged to you if you will, in accordance with our 
letter written under date of May 13th last, in wliicli we sent you tlie assign- 
ments of the patents which you had made out in the name of Judge E. G. 
Bradford, transfer thèse assignments to Mr. John S. Gerhard. This in ac- 
cordance with an agreement executed by the Maxim Powder & Torpédo Com- 
pany, granting this change in the name of the trustée. If we had thèse as- 
signments, we would then hâve the agreement with the Maxim Powder & 
Torpédo Company completed, and It would allow us to send the assignments 
to Mr. Gerhard. • * * We are very anxious to get this matter iinl^hed, 
and ail that remains is to receive from you the assignments transferred as 
stated. Trusting that you will give this matter prompt attention," etc. 

Before passing to the next letter, spécial attention should be called 
to the sentence in the last which say s : 

"If we had thèse assignments, we would then hâve the agreement with the 
Maxim Powder & Torpédo Company completed." 

Yet this agreement, thus admitted to hâve been completed, is the 
sole and only foundation of the defendant's case. If the défendant 
has any case, it is because this agreement, which the party in interest 
at the time said was completed, was nevertheless not completed; and 
it is this proposition which the défendant has sought to maintain, 
without any allégation of fraud, surprise, or mistake. 

The following is an extract taken from another letter to the com- 
plainant from the same parties, dated January 13, 1898 : 

"Note what you say concerning the usual course to be pursued when it Is 
deslred to hâve assignments of patents on record at the Patent Office. We 
désire, before the payment of $81,250 [the amount provided for by the con- 
tract of January, 1898] is made, to hâve everything in proper shape at the 
Patent Office, and we will be much obliged to you if you will undertake to 
manage this matter for us previous to the cash payment referred to." 
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In a letter dated January 17, 1898, writfen to Schupphaus by the 
counsel of the Du. Pont partnership, to whom, according to the évi- 
dence, the supervision of the transfers above referred to had been 
committed, the f ollowing appears : 

"I will hâve a conférence with you in New York to go over the papers 
and patents, wlth you there, and arrange for the closing of the transaction 
at au early subséquent date." 

On January 18, 1898, the Messrs. Du Pont wrote Dr. Schupphaus 
a letter as f ollows : 

"Yours of 15th inst. is at hand, and we note the list of letters patent and 
applications for letters patent for which you hâve executed assignnient to 
us direct under date of January 1?,, 1898 ; also that you hâve writteu Mr. 
Vandergrlft that Mr. Maxim, Mr. McGahie, and yourself will sign the paper 
which we think necessary. As to what you say coucerning the closing of 
this transaction on Wednesday next, we would say we wlU do our very best 
to hâve this matter liurried forward; but, after a conversation over the 
plione tliis morning with Mr. Vandergrift, he tells us he will be in New York 
on Wednesday next, and will write you making an appointment, so that this 
matter can be hurried forward. We désire, when the transaction is closed, 
to take buslnesslike précautions in the matter of the assignment of the pat- 
ent, because we know that you and Mr. Maxim will probably départ for 
Europe immediately after the receipt of the uioney; consequently, if there is 
anything that might interfère with the assignment at Patent Otiice of the 
patents to us, such as faulty registration or some other clérical error, we 
would hâve difficulty in attending to the matter after you and Mr. Maxim had 
departed. As stated, we are pressing the matter to a conclusion, and after 
Mr. Vandergrift's interview on Wednesday we hâve no doubt the end will be 
near at hand." 

And on January 24, 1898, the counsel of the Du Ponts wrote an- 
other letter to the complainant, in which he says : 

"A registered letter has just been received containing an acknowledgment 
of the Maxim Powder & Torpédo Company that It has no riglit, title, or in- 
terest of any kind whatsoever in or to any of the letters patent and applica- 
tions therein mentioned, and tliat ail license or licenses with respect thereto 
hâve been revoked and hâve no force or effect. Permit me to express my 
appréciation of tlie attitude you hâve assumed throughout this transaction." 

The patents referred to in the last letter, and, indeed, in ail of the 
letters, were those which were assigned directly to the Du Pont co- 
partnership. In this connection, it should be noted that they also ex- 
acted from the complainant herein, as a prerequisite to the payment of 
the considération for the assignment, an aiifidavit that he was the sole 
owner of the patents, and that there were no outstanding licenses per- 
taining to or aiïecting the same, ail of which goes to show that great 
care was exercised to see that no error or mistake crept into the 
transaction. 

On the other hand, the défendant produced a witness who testifîed 
that the complainant admitted to him that the patent in suit was in- 
cluded in the agreemelits above mentioned, and that the reason that it 
was not assigned with the other patents was because the Du Ponts 
said that they only cared for an assignment of those which they re- 
garded as of the most importance. The making of thèse alleged ad- 
missions is, however, denied by the complainant. The same witness 
also produced three letters written to him by Dr. Schupphaus under 
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the following dates, February 19, 1897, February 26, 1897, and Mardi 
12, 1897, passages in which it is claimed conflict with the testimony of 
the complainant. It should be noted, however, that thèse letters, two 
of them, at least, and perhaps the third, were written when the trans- 
action was inchoate, and before the agreement of March 8, 1897, was 
actually executed (there being some évidence that that agreement was 
not executed until the 12th of March), and almost a year prior to the 
writing of the Du Pont letters above referred to. Furthermore, an 
examination of the letters shows that they are not in direct conflict 
with the complainant's testimony, but rather show a willingness on his 
part, in order to hasten the completion of the transaction, to yield to 
any reasonable demand made upon him. As to the testimony of the 
witness who produced the letters, and to whom they were written, it 
should be said that it does not command respectful considération. His 
désire to take control of his own examination, to answer such ques- 
tions and such only as he deemed relevant, and particularly his refusai 
for the most part to answer questions which tended to show his em- 
ployment by and possible résultant bias in favor of the défendant, ren- 
der the bare reading of his testimony exasperating in the extrême ; 
and this court bas no hésitation in saying that, had a motion been made 
to suppress it, unless the witness were reproduced and submitted him- 
self to a full and thorough cross-examination, the motion would hâve 
been granted, but, as it is, the weight and efficiency of his testimony 
are seriously impaired. 

For the reasons above suggested, I conclude that the terms of the 
agreement bave been satisfîed, and that the predecessors of the défend- 
ant hâve had assigned to them ail of the patents for which they bar- 
gained and paid. There is no allégation of surprise, accident, fraud, 
or mistake. There is évidence that the Du Ponts had actual knowl- 
edge of the patent in suit; at ail events, since it was of record, they 
had the means of knowledge. The Messrs. Du Pont availed them- 
selves of the services of counsel, and apparently acted from first to 
last with care, caution, and prudence. Moreover, at the close of the 
transaction their counsel expressed his appréciation of the complain- 
ant's attitude throughout. The évidence shows that the agreement as 
understood and interpreted by the parties has been performed. The 
law in such cases as generally held, may be fovmd declared in the 
following cases : 

Insurance Co. v. Dutcher, 95 U. S. 269, at page 273 (24 L. Ed. 410), 
wherein the court says : 

"The praetical interprétation of an a^rreeivient by a party to it is always 
a considération of great weight. The construction of a contract is as uuich a 
part of It as anythinf; else. There is no surer way to find ont wliat parties 
meant than to see what they liave done. Self-interest stimulâtes the niind 
to actlvity, and sharpens its perspicaclty. Parties In such cases often clalni 
more, V)ut rarely less, tliau they are entitled to. The probabilities are lai-gely 
in tlie direction of the former. In considering tlie question l)efore us, it is 
rtiflicult to resist tlie cogency of this uniform practice during the period luen- 
tioned as a factor in the case." 

In District of Columbia v. Gallagher et al., 124 U. S. 505, 510, 8 
Sup. Ct. 585, 588 (31 L. Ed. 526), Mr. Justice Matthews says: 
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"We thlnk that the practlcal construction which the parties put upon the 
terms of their own contract, and according to wliieli the work was done, 
must prevail over tlie literal meauing of tlie contract according to wliicli the 
défendant seeks to obtain a déduction in the contract priée." 

See, also, Topliff v. Topliff, 122 U. S. 121, 131, 7 Sup. Ct. 1057, 30 
Iv. Ed. 1110; Chicago v. Sheldon, 76 U. S. (9 Wall.) 50, 54, 19 L. 
Ed. 594. 

But if the view of the case already taken were erroneous, and if 
the entire case were made to turn, as the défendant insists it shonld, 
upon a construction of the clause of the contract of March 8, 1897, 
hereinabove set forth, my conclusion would still be that the défendant 
has not sustained the burden of proof resting upon it, and. that conse- 
quently a decree should be entered in favor of the complainant upon 
the issue joined. The patent in suit does not directly concern or re- 
late to the manufacture of a perforated grain of smokeless powder, 
nor does it relate to the ingrédients and formula therecrf , and the mix- 
ing of the same. It is true that the patent is called a process of ni- 
trating cellulose, and is declared to relate generally to the manufacture 
of gun-cotton, and more particularly to the nitration step of the 
process in such manufacture. The défendant lays great stress upon 
this language, when coupled with the fact that nitro-cellulose or gun- 
cotton is an ingrédient of smokeless powder. A thorough and caref ul 
examination, however, of the spécification of the patent and of its 
claims, shows beyond question that this patent does not directly or 
liecessarily hâve anything to do with the manufacture of nitro-cel- 
lulose. It merely provides, using its language: 

"A simple and economical method of replenishing or bringing the weakened 
acids bath to its proper strength and proportions." 

The évidence shows that, during the process of nitrating the cel- 
lulose, the use of an acids bath composed of definite proportions of 
sulphuric and nitric acids is requisite, and that such bath is weakened 
by use and must hâve its strength restored before it can be repeatedly 
used. That the process of the patent in suit is a process of restoration 
of the bath to its normal strength plainly appears, not only from the 
spécification, but from the claims, in each of which the following lan- 
guage is used: 

"In the art of nitrating cellulose the herein described method of restoring 
the weakened acids bath." 

After which follows a description of the method of restoration. 
The défendant has produced two experts, who testified that the lan- 
guage of the contract embraces the patent in suit ; but their testimony 
is deemed altogether insufficient for that purpose. Indeed, under the 
plain language of the agreement and the equally plain purpose of the 
patent, expert testimony is seemingly eut of place. To hold that a 
contract which provided for the transfer and assignment of ail the 
patents for the tools used in the construction of a hoiise could 
reasonably and properly be construed to embrace a patent for 
the process of sharpening such tools, or the removal of rust there- 
f rom, in order that they might be rendered usable again, would border 
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upon absurdity. But the process of the patent in suit performs rel- 
atively the same function that a method of sharpening the tools, or 
of removing rust therefrom, would in the case suggested. In the case 
at bar, the acids bath is admittedly weakened by use, and must either 
be discarded, and a new bath prepared of fresh acids, or the weakened 
acids must be restored to their normal strength. The patent is purely 
economical. This is admitted by the experts; for instance, one of 
them, in answer to an appropriate question, says: 

"The restoration of the waste acids in the manufacture of nitro-cellulose là 
only an economical one. It enables thèse waste acids, after restoration, to 
be used over again ; othervvise, they would hâve to be discarded." 

At other places in his testimony, the same witness admits that the 
introduction of "a fortifying mixture" is for the purpose of economy, 
and to enable the nitro-cellulose to be manufactured at the least cost, 
while at other places he says, in substance, that an acids bath, having 
been once used for the purpose of nitrating cellulose, is not, without 
reinforcement, as effective as it originally was, and adds that by con- 
tinued and repeated application of the bath in nitrating cellulose the 
time cornes when it cannot be further used. Upon the whole ques- 
tion, it seems perfectly plain that a "perforated grain of smokeless 
powder" can be manufactured just as well, but not as economically, 
without knowledge of the process of the patent in suit as with. Fur- 
thermore, the process of the patent in suit does not, either necessarily 
or directly, concem or relate to the ingrédients of a perforated grain 
of smokeless powder, or to the formula thereof, and the mixing of 
the same. To return to the illustration already used, the patent in 
suit is, speaking figuratively, a process for sharpening a tool which 
has become dull by use, and not a patent for the tool itself. 

But again, even if it were admitted that the patent in suit concerns 
or relates to the manufacture of smokeless powder in gênerai, that 
would not bring it within the purview of the language of the agree- 
ment upon which the défendant relies, since by that agreement no pat- 
ent was to be assigned that did not concern or relate — 

"to the manufacture of a perforated grain of smokeless powder, and of the 
ingrédients and formula thereof, and the mixing of the same." 

It is apparent, therefore, that the contract referred to embraced 
such patents, and such only, as related to or concerned a particular 
form or kind of grain of smokeless powder, and that it did not include 
patents which might concern or relate to the manufacture of smoke- 
less powder in gênerai. The distinction between a perforated grain 
of smokeless powder and smokeless powder in gênerai is one that has 
been made by the contract and must be observed. It can neither be 
obliterated nor ignored. There is no évidence that the patent in ques- 
tion relates to the manufacture of a perforated grain of smokeless 
powHer, as distinguished from the ordinary grain of smokeless powder. 
The only évidence at ail bearing on the subject of the manufacture of 
smokeless powder is that an acids bath is used in the manufacture of 
nitro-cellulose, which is an ingrédient of smokeless powder. 

For the reasons given, the défendant has not shown title in itself 
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to the patent in suit, and accordingly its plea to the effect tliat it lias 
such title is false, and will be overruled. 

Upon notice, a decree will be entered in favor of the complainant, 
vvith costs of suit. 



riîEE SEWIXG Mx\CH. CO. v. BRY-BLOCK MRRCANïTLK CO. 

(District Court, W. D. ïeimessee, W. D. April 1, lOia.) 

No. 6S0. 

1. Patents {§ 257*) — PIxtent of Monopoly — Power to Control Sale of 

Patente» Aktioles. 

A pnreliiisci' of a pateiited article of manufacture from an agent au- 
tliori/.ed to sell the saine In tlie place of sale becomes the al)solute owuer 
with the iTurestrleted right to resell the same at aiiy tlme aud in any 
lilace, altliougli it niay be in territory exclusively assigned by the patentée 
to another as agent or licensee. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 257.*] 

2. Patents (§ 257*) — Extent of Monopoly — Powek to Control Sale of 

Patente!) Artici.ek. 

A patentée or his assignée who lias sold the patented article, received 
fuU itayment therefor, and parted with the possession thereof bas re- 
ceived tlie fiill benefit of the "exclusive right to vend" said article given 
hini by Rev. St. § 4884 (U. S. Conip. St. 1901, p. 3381), and bas not the 
right to flx the price at which it may be résolu by a . purchaser with 
wlioni iie lias no contractual relations, although such purchaser may hâve 
knowledge of the atteuipted restriction. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 257.*] 

3. Patenls (I 191*) — "Exclusive Right to A'end" — "Sole Liberty to Vend." 

The phrases "exclusive right to vend," used in Rev. St. § 4884 (U. S. 
Conip. St. 19I>1, p. 3381), relatiiig to patentées of inventions, and "soie 
liberty to vend," as used in Rev. St. § 4952 (U. S. Comp. St. 1901, p. 3406), 
relatiug to copyriglits, mean substantially the sanie thing. 

[VA. Note. — For other cases, see Patents, Cent. Dig. § 208; Dec. Dig. 
§ 191.*] 

In Equity. Suit by the Free Sevving Machine Company against 
the Bry-Block Mercantile Company. On motion by cômplainant for 
preliminary injunction. Denied. 

Caruthers Ewing, of Memphis, Tenu., for plaintiff. 
Hirsh & Goodman, of Memphis, Tenn., for défendant. 

McCALE, District Judge. This case is before me upon an appli- 
cation for a temporary injunction, and was heard on the bill and an- 
swer and affidavits filed by the plaintiflf and défendant, tending to sup- 
port their respective contentions. The bill avers and the proof shows 
the requisite diversity of citizenship, but no allégation is made in the 
bill of the amount involved, nor does it otherwise satisfactorily ap- 
pear. The suit is to restrain défendant from infringing certain alleged 
rights of the plaintiff arising under the patent laws of the United 
States. Since the décision in the case of ]Tenry v. Dick Co., 224 U. S. 
1, 32 Sup. Ct. 364, 56 h. Ed. 645, there seems to be no doubt of this 
court having jurisdiction to entertain cases of the character hère un- 

•For other cases see same topio & § numbee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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der considération, irrespective of the citizenship of the parties or the 
amcunt involved. To the same effect is the récent case of The Fair 
V. Kohler Die & Specialty Co., 228 U. S. 22, 33 Sup. Ct. 410, 57 L. 

Ed. (opinion of United States Suprême Court March 24, 1913). 

At the hearing, it was admitted for présent purposes that letters pat- 
ent declared upon vvere issued to the patentées and are valid, and that 
the plaintiff as patentée and assignée is entitled to and does use said 
patents in connection with the making, use, and sale of the Free sew- 
ing machine, of which sewing machine the plaintiff is the sole and ex- 
clusive manufacturer. 

It appears from the record that the policy of the plaintiff was to 
appoint, and it did appoint, only one dealer or agent in each city or 
town for the sale of the Free sewing machine, and that for some time 
prior to February 16, 1910, the défendant was such appointed dealer 
and agent at Memphis, Tenn., when, for reasons satisfactory to the 
plaintitï, defendant's agency terminated and another dealer or agent 
was, as is alleged in the bill, "licensed to advertise, exhibit, offer for 
sale and sell said Free sewing machine in said Memphis, said license 
to be exclusive to said dealer, after the défendant should hâve disposed 
of ail the said Free sewing machines previously bought by the de- 
fendant" of the plaintiff. Subsequently the défendant purchased of 
one B. W. Barfield, an agent of the plaintiff at Brownsville, Tenn., 
quite a number of the Free sewing machines, through a Mr. Taylor, 
who was just prior to and just after said purchase a sales agent of 
the plaintiff, and who it appears the défendant understood was such 
sales agent at the time of the purchase. No contract or agreement 
was made in this sale and purchase tending to restrict défendant as to 
the manner, place, or price in the sale of the machines. The plaintiff, 
however, had theretofore fixed $35 as a minimum price at which the 
Free sewing machine should be sold at retail by those whom it li- 
censed or appointed as its agents. This was known to the défendant, 
who was and is a gênerai dealer in sewing machines in connection 
with its department store in Memphis. To each machine was attach- 
ed the foUowing notice: 

"Patented 

Feb. 11-02 Sep. 15-08 

Oct. 17-05 Dec. 21-09 

July 30-07 Jan. 10-10 

Other patents pending. 

Notice to 
Jobbers and Dealers. 

This macliine Is sold subjeet to conditions and restrictions as to price at 
which and persons by whom it may be resold ascertainable from the manu- 
facturer upon application." 

Notwithstanding this notice and knowledge on the part of the défend- 
ant, it, prior to the filing of the biil advertised, offered for sale, and 
sold the Free sewing machine so purchased at a eut pnce of $27.50 
in Memphis, Tenn. 

Upon the record in this case, the temporary injunction prayéd for 
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should not in my judgment be granted unless plaintifif's right thereto 
is made clearly to appear under and by virtue of the patent law as de- 
clared by statute, or the construction placed thereon by the United 
States appellate courts. The right contended for is essentially monop- 
ohstic, and it would seem to be against pubHc poHcy to extend it be- 
yond the limits fixed by statute. Nor should the rule of construction 
be strained in interpreting such statute in the interest of the patentées, 
but they should be held to the enjoyment of only such legitimate fruits 
of the monopîy created by statute in their behalf as Congress clearly 
intended should be their reward for invention. 

Keeping thèse gênerai propositions in mind, the action of the court 
in granting or refusing the injunction must turn upon two questions, 
namely : 

First. Whether or not one who purchases a patented article for re- 
sale (without restriction as to manner, place or price of such resale) 
from an authorized or licensed agent of the patentée or his assignée 
may offer for sale and sell said article in a différent territory assigned 
by tîîe patentée or assignée to another and différent licensee or agent. 

Second. Whether or not a patentée or his assignée may fix the price 
at which his patented article shall be sold to the consumer by retail 
dealers, with whom the patentée or his assignée has no contractual re- 
lation, after the patentée or assignée has sold said article, received full 
payment therefor, and parted with the possession thereof , although the 
retail dealer knows of the restricted price and the conditions attached 
to the sale of the patented article by the patentée or his assignée. 
. [1] It seems to me that the first question suggested is answered in 
the affirmative by the Suprême Court of the United States in the case 
of Keeler v. Standard Folding Bed Co., 157 U. S. 659, 15 Sup. Ct. 738, 
39 L. Ed. 848. In that case the défendant had purchased from the 
territorial assignée in Michigan a quantity of the patented articles for 
the purpose of selling them in Massachusetts, for which state the plain- 
tiffs were the exclusive assignées of the patentée. An injunction was 
obtained in the lower court against the défendant, who had purchased 
the patented article from the Michigan assignée, enjoining him from 
selling them in the Massachusetts territory. On an appeal to the Su- 
prême Court of the United States, the decree granting the injunction 
was reversed. And it was there held that one who buys patented ar- 
ticles of manufacture from one authorized to sell them at the place 
where they are sold becomes possessed of an absolute property in such 
articles, unrestricted in time or place ; and quoting with approval from 
the case of Hobbie v. Jennison, 149 U. S. 355, 13 Sup. Ct. 879, 37 L- 
Ed. 766, wherein the court held that as betvi'een the assignées of dif- 
férent parts of the territory, it is compétent for one to sell the patented 
article to persons who intend with the knowledge of the vendor to take 
them for use into the territory of the other. In the case at bar the 
défendant purchased the Free sewing machines from an authorized 
agent of the plaintiff in the Brownsville territory, and brought them; 
to Memphis, in the territory of another licensee of the plaintiff, and 
offered them for resale and resold them. Thus it appears that the 
facts in this case in this particular are strikingly similar to the facts 
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in the Standard Folding Bed Case, and in my opinion the holding in 
that case is décisive of the question now being considered in the in- 
stant case. 

[2] The second question is a more difficult one. Neither the Cir- 
cuit Court of Appeals of the Sixth Circuit nor the Suprême Court of 
the United States has considered it. The authorities cited and relied 
upon by counsel for the plaintiff from the Sixth Circuit and the Su- 
prême Court of the United States are Button Fastener Case, 77 Fed. 
288, 25 C. C. A. 267, 35 L. R. A. 728, Keeler v. Standard Folding Bed 
Co., 157 U. S. 659, 15 Sup. Ct. 738, 39 L. Ed. 848, and Bement v. 
National Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058, 
neither of which, in my judgment, is authority for plaintifï's conten- 
tion, nor do they décide the question hère presented. The case of 
Victor Talking Machine Co. v. The Pair, 123 Fed. 424, 61 C. C. A. 
58, and the later case of Winchester Repeating Arms Co. v. Olmsted, 
203 Fed. 493, both of which cases are from the Seventh Circuit, are 
relied upon by the plaintiiï. While in certain material particulars the 
facts in those two cases differ from the facts in the case at bar, yet 
they tend strongly to support the plaintifï's contention. However, 
since each case must stand upon its particular facts, and in the absence 
of any décision, so far as I am advised, either by the Circuit Court of 
Appeals of the Sixth Circuit or the Suprême Court of the United 
States, wherein the facts presented on this record were involved, I 
feel that it is my duty to consider the question presented hère as an 
open one in this circuit. 

It has been held by the Suprême Court in the case of Henry v. Dick, 
224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 645, that a patentée may, by 
a conditional sale, so restrict the use by his vendee within spécifie 
boundaries of time, place, or method as to make prohibited uses of 
the patented article outside of those boundaries constitute infringe- 
ment and not mère breach of a collatéral contract, that the monopoly 
of the patent extends to the right of making, selling, and using, and 
that each is a separable and substantial right. It follows, therefore, 
that while the patentée may, by a conditional sale, restrict the use of 
the patented article by his vendee, it leaves open the question as to 
whether or not he may restrict the price at which such vendee may sell 
the patented article in holding that the right of making, using, and 
selling are each separable and substantial rights. 

In the case of Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 28 Sup. 
Ct. 722, 52 L. Ed. 1086, it was held that the sole right to vend, granted 
to the holder of a copyright under section 4952 of the Revised Statutes 
(U. S. Comp. St. 1901, p. 3406), does not secure to the owner of the 
copyright the right to qualify future sales by his vendee or to limit 
or restrict such future sales at a specified price, and a notice in the 
book that a sale at a différent price would be treated as an infringe- 
ment is ineffective against one not bound by contract or license agree- 
ment. And, further, that there are différences between the patent 
and the copyright statutes in the extent of the protection granted by 
them, and the rights of a patentée are not necessarily to be applied 
by analogy to those claiming under the copyright; the court saying: 
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"If we were, to foUow the course taken In the argument, and discuss the 
rights of a patentée, under letters patent, and then, by analogy, apply the 
conclusions to copyrights, we might greatly embarrass the considération of 
a case under letters patent, wlien oue of that character shall be presented to 
this court. We may say In passlng, dlsclalnnng any intention to Indicate our 
views as to what would be the rights of parties in circumstanees siuiilar to 
the présent case under the patent laws, that tliere are différences between the 
patent and copyright statutes in the estent of the protection granted under 
them. This was recognized by J'udge Lurton who wrote a leading case on the 
subject in the Fédéral Courts (The Button Fastener Case, 77 Fed. 288 [25 C. 
C. A. 2G7, 35 L. R. A. 728]), for lie said in the subséquent case of Park & 
Sons V. Hartman, 153 Fed. 24 [82 0. C. A. 158, 12 L. R. A. (N. S.) 135] : 
'There are such wide dlft'ereuces between the right of multiplylng and vending 
copies of a production protected by the, copyright statute and the rights se- 
cured to an Inventor under the patent statutes that the cases whlch relate 
to the one subject are uot altogether cohtrolling as to the other.' " 

A critical examination of ' section 4884 of the Revised Statutes (U. 
S. Comp. St. 1901, p. 3381), conferring rights upon the patentée, and 
section 4952 of the Revised Statutes (U. S. Comp. St. 1901, p. 3406), 
conferring rights under tlie copyright law, is therefore important in 
arriving at the différence between the rights conferred under the pat- 
ent and under the copyright statutes referred to by Mr. Justice Lur- 
ton. 

Section 4884, granting franchises under the patent law, reads as 
f ollows : 

"Bvery patent shall eoutain * * * a grant to the patentée, his heirs or 
assigns, for the tenu of seventeen years, of tlie exclusive right to luake, use 
and vend the invention or dlscovery. « * « " 

Section 4952 of the Revised Statutes, granting franchises under the 
copyright law, reads as follows : 

"Any citizen * * » y/iiQ shall be the author, inventor, designer or pro- 
prletor of any book, map, chart, draniatic or nuislcal composition * * * 
and the executors, adminlstrators or assigns of any such person, shall * * • 
hâve the sole liberty of printing, reprlntlng, publishing, coiupletlng, copylng, 
executlng, finishlng and vending the same." 

This last clause may be stated, without in my judgment affecting 
its meaning, in this wise : That the holder of a copyright shall hâve 
the exclusive right to make and vend the work so copyrighted. Un- 
der the first section quoted, the patentée has the exclusive right of 
vending the invention or discovery. Under the second section quoted 
the owner of the cojjyright has the sole liberty of vending his copy- 
right work. So that the essential différence seems to me to be that 
the word "use" appears in section 4884, relating to patents, and is 
omitted from section 4952, relating to copyrights. The patentée un- 
der said section 4884 has the exclusive right to vend his invention or 
discovery, and the owner of the copyright, under section 4952, has the 
sole liberty to vend the work copyrighted. Now, if the owner of the 
copyright is not guaranteed the right by the words, "sole liberty to 
vend," in section 4952, to qualify future sales by his vendee, or to 
limit or restrict such future sales at a specified price by a notice in the 
copyrighted book that a sale at a différent price would be treated as 
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an infringement, and such notice is ineffectuai against one not bound 
by contract or license agreement, as is held in Bobbs-Merrill Co. v. 
Straus, it /would seem to follow that a , patentée or his assignée who 
bas sold the patented article received full payment therefor and part- 
ed with the possession thereof is not granted the right by the words 
"exclusive right to vend" in section 4884 to lirait or restrict future 
sales of his patented article to a specified price by those who bave 
pûrchased such articles from the authorized agents of the patentée or 
bis assignée, and who bave entered into no contract or license agree- 
ment with the patentée or his assignée or his agent to sell such ar- 
ticles at the price fixed by him. 

[3] After a careful examination ôf the meaning of the words, "ex- 
clusive," "right," "sole," and "liberty," as defined in Webster's New 
International Dictionary, I conclude that, if there is a différence in 
the meaning of the phrases "exclusive right to vend," and "sole liberty 
to vend," it is so subtle that my mind fails to grasp it, and my pen 
fails to define it. In my opinion, therefore, it cannot be seriously ar- 
gued that there is any material différence in the meaning of the two 
phrases, as used in the patent and the copyright statutes. If thèse 
two phrases mèan substantially the same thing, as I hold they do, and 
the right is not conf erred under the copyright statute upon the owner 
of the copyright to restrict the price of the copyrighted article in the 
hands of his vendee, to whom he has sold and parted with the posses- 
sion of the article copyrighted, then it is difficult to comprehend how 
the right given to the patentée under the phrase, "exclusive right to. 
vend," could be held to confer the right upon the patentée to restrict 
the price of the patented article in the hands of the défendant, except 
it be by contract or agreement, of which there was neither in this 
case. At any rate, in the exercise of what I am pleased to term a 
sound discrétion, I am constrained to décline the application for an 
injunction pending the préparation and trial of the case upon its 
merits. 

An order to tbat effect will be entered, and dissolving the restrain- 
ing order heretofore granted. 



SAWYBR-SMITH CO. v. JOHN DIÏTMAR & SONS et al. 

(District Court, D. Maryland. April 15, 1913.) 

Patents (§ .^28*) — Validity and Infringement — Bowling Pin. 

The Sawyer patent, No. 1,030,834. for a bowling pin haviug a ring of 
indilrated flber set in a groove in the bottom to prevent splltting or chip- 
ping, was not anticipated and discloses patentable Invention; also held 
infringed. 

In Equity. Suit by the Sàwyer-Smith Company against John Ditt- 
mar & Sons, John Dittmar, John Dittmar, Jr., and William Dittmar. 
On final hearing. Decree for complainant. 



•For other casçs see same topic & Suumeer in Dec. &JUii. DJgs. 1907 to date, & Rep'r Indexes 
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A. V. Cushman, of Washington, D. C, and Mann & Co., of Balti- 
more, Md., for complainant. 

Charles Lee Merriken, Charles B. Backman, and William M. Ballou, 
ail of Baltimore, Md., for défendants. 

ROSE, District Judge. The complainant is the owner of letters pat- 
ent No. 1,030,834, issued June 25, 1912, to Edward H. Sawyer and 
others. Its purpose was to provide more durable pins for bowling 
alleys. From the rough usage which such pins necessarily receive, 
their wooden bases are liable speedily to break or chip to such an ex- 
tent that they no longer will stand upright. The record shows that 
at least three other inventors had previously sought a remedy for the 
like evil: 

On May 5, 1900, letters patent 649,745 were issued to one Nie- 
meyer. He proposed to undercut the lower extremity of the pin and 
to spring an elastic base around the projection thus formed. 

Scharkopsky, in letters patent 682,498, issued September 10, 1901. 
thought he had solved the problem by providing a métal ring, which 
was embodied in, and projected from, the bottom of the pin. 

On March 3, 1903, letters patent 721,976 were granted to Stevens. 
He described a bowling pin with a ring of résilient material around 
its base. The lower surface of this ring was flush with that of the 
base of the pin. 

According to the récitals of the patent in suit, and to some of the 
testimony offered at the hearing, none of thèse devices were altogether 
satisfactory. The projecting métal base of Scharkopsky damaged the 
halls, the alley, and the other pins. The rubber bases or rings of Nie- 
meyer and Stevens were themselves quickly eut or broken. Thèse 
devices had one feature in common. In ail of them the base of the 
pin was in whole or in part formed of a différent material from that 
of which the body was composed. In this respect Sawyer followed in 
the footsteps of his predecessors. In some other matters he takes his 
own course. Partly by substituting a ring of indurated fiber for one 
of métal, principally by making the under surface of such ring flush 
with the base of the pin and by leaving an outer circle of wood around 
the inner ring or fiber, he greatly lessens the danger of damaging 
balls, alleys, and other pins. By using for his reinforcing material a 
substance which will not readily break, he escapes some of the dis- 
advantages of the Niemeyer and Stevens devices. 

His scheme, as shown and described in his drawings and spécifica- 
tions, consists in so setting a ring of indurated fiber in an annular 
groove or channel eut in the base of the pin that the bottom sur- 
face of this ring will be flush with that of the pin, and in giving 
this ring an outer circumf erence, which will be very nearly as great as 
that of the base of the pin itself. In other words, it is part of com- 
plainant's design that the outer ring of wood encircling that of fiber 
shall be very narrow. The évidence shows that pins made in accord- 
ance with complainant's device hâve gone into fairly extensive use, and 
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that they command at least twice the price which is paid for ordinary 
pins. 

The défendants hâve been for many years engaged in the business 
of making bowling pins. The plaintiff, about the time the patent 
was applied for, employed the défendants to make pins for it ac- 
cording to the patented design. Défendants did so. From the dehvery 
tickets put in évidence it appears that défendants, upon plaintiff's or- 
der, manufactured for the latter at least 450 sets of the patented pins 
and were paid their price for so doing. In the spring of 1912 the 
plaintiff learned that the défendants had on their own account begun 
the manufacture and sale of the pins which in its judgment infringe 
its patent. Business relations were end éd. Shortly after the issue of 
the patent the bill in this case was filed. 

The plaintiiï's pin as actually made and used appears to be in strict 
accordance with the drawings and spécifications of the patent. The 
défendants' pin is said to differ from it in two respects. In both there 
is a cavity at the center of the base of the pin. Bowling pins are now 
usually so made. Plaintiff in its pin leaves a portion of the wooden 
base surrounding this cavity. Défendants do not. In their pin the 
ring of indurated fîber cornes up to the hoUow space. 

The third claim of the complainant's patent reads as follows: 

A bowling pin having a body with a circumferential side wall tliat curves 
downwardly and inwardly to the bottom, and the said body provided with a 
circular cavity formed entirely in the under side of the body and whose outer- 
most edge together with the bottom edge of said circumferential wall forms a 
tapered ring-shaped edge, and a circular indurated filllng fltted into said un- 
derslde cavity— the bottom surface of said fiUing being flush with the bottom 
of said tapered ring-shaped edge. 

Défendants' pins are provided with a circular cavity formed entire- 
ly in the under surface of the body of the pin. In this cavity is fitted 
a circular indurated filling; the lower surface of said filling being 
flush with the bottom of the ring-shaped edge of the base of the pin. 

There is nothing in the prior art, as far as that is disclosed in this 
record, to suggest that it is material whether the ring of indurated 
filling goes to the central cavity or stops short of it. More stress is 
laid upon the other respect in which the two pins differ. Complain- 
ant's claim, as described in its patent, contemplâtes that the ring of 
indurated material shall come very close to the outer edge of the base. 
It is essential that there shall be a wooden ring around the indurated 
one. The indurated material must not présent a sharp edge to balls 
or alley. That this ring should be thin was highly important. The 
more exposed, the greater liability to chipping. Moreover, if that 
which could chip formed only a trifling portion of the whole surface 
of the base, the stability of the pin was not appreciably affected. In 
plaintiff's pin this outer ring of wood is very narrow. In défendants' 
it is apparently two or three times as wide. Compared, however, with 
the entire surface of the base, it is quite narrow. It may be that the 
défendants' construction is not as perfect an embodiment of the inven- 
tion described in the patent in suit as it would hâve been if the outer 
wooden ring was of less width. Infringement is not thereby avoided. 
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At the hearing I had some doubt as to whether wliat the patent dis- 
closed amounted to invention. From this record it appears that for 
more than a décade inventors had been unsuccessfully seeking a so- 
lution of the problem to which Sawyer addressed himself. He solved 
it. He succeeded, when others had failed, not merely by using différ- 
ent material from that which they had employed, but by using new 
îiiateriai in such a dififerent position or relation to the wooden ]5ortion 
of the pin as to secure, to some extent, at least, a différent method of 
opération. What he accomplished, perhaps. thd not require the exer- 
cise of a grade of inventive genius niuch above the lowest, but it did 
call for that. Ordinary mechanical skill would not hâve suffîced. De- 
fendants bave been in the business of making bowling pins for more 
than 30 3'ears. For a considérable portion of that time there was a 
demand for a pin which had the properties the witnesses say plaintiff's 
bas. Défendants were not able to furnish such a pin until plaintiff 
showed them how it could be donc. They knew the plaintiff had ap- 
])!ied for the patent. By its direction they had stamped a notice to 
that effect on every one of the 4,000 or 5,000 pins which they had made 
for it. Nevertheless, they apparently found that plaintiff's pin was so 
niuch better than anything which they had the right to make for them- 
selves that they could not resist the temptation to imitate it. 

A decree for an injunction and accounting will issue. 
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KANSAS CITY SOTÎTHERN RY. CO. v. UNITED STATES (INTER- 
STATE COMMERCE COMMISSION, Intervener). 
(Commerce Court, April 21, 1913.) 

No. 56. 

1. Commerce (§ 91*) — Interstate Commerce Commission — Orders — Ao- 

COUNTING. 

Orders made by the Interstate Commerce Commission with référence 
to railroad accountlng, as autliorized bv Interstate Commerce Act Feb. 
4, 1887, c. 104, § 20, 24 Stat. 386 (U. S. Comp. St. 1901, p. 3169), cannot 
be set aside by the courts, unless they constitute an unlawful interfér- 
ence witli railroad property rights. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 143; Dec. 
Dlg. § 91.*] 

2. Commerce (§ 85*) — Oedebs of Commission — Accounting — Abandoned 

Property. 

Au order of the Interstate Commerce Commission, classifying expendi- 
tures or improvements where parts of a railroad or shop are abandoned 
and replaced, requiring the cost or estimated replacement value of the 
abandoned property, less salvage, to be deducted from the cost of the 
new work, and the balance oniy charged to the property account, and 
the cost or value, less salvage, of the abandoned property charged to 
operating expenses, was not objectionable as an arbitrary exercise of 
power by the Commission. 

[Ed. Note. — For other casés, see Commerce, Cent Dig. § 138 ; Dec. Dlg. 
§ 85.*] 

S. CoKSTiTiJTioNAL Law (§ 297*) — DuE Process of Law. 

Such orders do not deprive the railroad company of any property or 
property rights, and are therefore not invalid as a deprlvation of prop- 
erty without due process of law. 

[Ed. Note. — For other cases, see Constitutional LavF, Cent. Dig. §§ 
832-834; Dec. Dig. § 297.*] 

Pétition by the Kansas City Southern Railway Company to vacate 
certain accounting orders entered by the Interstate Commerce Com- 
mission, in which the Commission intervened. Pétition dismissed. 

Samuel Untermyer and Arthur M. Wickwire, both of New York 
City (Samuel W. Moore, of Kansas City, Mo., on the brief), for pe- 
titioner. 

Winfred T. Denison, Asst. Atty. Gen., and Blackburn Esterline, 
of Washington, D. C. (Thurlow M. Gordon, Sp. Asst. Atty. Gen., 
on the brief), for the United States. 

Charles W. Needham, of Washington, D. C, for Interstate Com- 
merce Commission. 

Before KNAPP, Presiding Judge, and HUNT, CARLAND, and 
MACK, Judges. 

CARLAND, Judge. By orders of the Interstate Commerce Com- 
mission made June 3, 1907, June 1, 1908, June 21, 1909, and May 31, 
1910, there was established and promulgated a uniform System of ac- 
counts for steam railroads, and a classification of expenditures for 
additions and betterments. Thèse orders and classifications provide 

*For other cases see sams topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
204 F.— 41 
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that in classifying expenditures for improvements properly charge- 
able to additions and betterments, where parts of a railroad or a shop 
are abandoned and replaced by a new railroad or shop upon a new right 
o£ way or site, but serving the same territory, traffic, or purpose, the 
cost or estimated replacement value of the abandoned property, less 
salvage, shall be deducted from the cost of the new work, and the 
balance only charged to the property account, and that the cost or 
value, less salvage, of the abandoned property shall be charged to 
operating expenses, provided that, if the amount of the charge to 
operating expenses warrants a distribution of the loss over a séries 
of years in the future, the total amount may be charged into an ac- 
count designated "Property Abandoned Account" during a term of 
years previously approved by the Commission. 

Petitioner prays that the orders and classifications above mentioned 
be annuUed, in so far as the particular provision above specified is 
concerned, for the reason that the classification of expenditures for 
additions and betterments is unreasonable and beyond the power of 
the Commission, and because the enforcement thereof will deprive 
petitioner of its property without due process of law. Petitioner bases 
its right to complain of said orders and classification upon the f ol- 
lowing facts: 

Petitioner is the owner of a railroad, which it maintains and opér- 
âtes, extending from Kansas City, Mo., to Port Arthur, Tex. The 
road was originally constructed with a ruling maximum grade of 1 
per cent., though in the mountain district it ran as high as 1.35 per 
cent. It was a properly located, well-constructed road, and ample 
for the needs of the country through which it ran. In the course of 
time, with the great development of the country and the résultant in- 
crease in traffic which approached the limit of the road's capacity, 
the conditions warranted and rendered highly désirable such additions 
or improvements as would enlarge the road's capacity and permit 
traffic to be moved more rapidly and economically. 

Two methods of increasing the capacity of the road were possible — 
one by double-tracking the road; the other by lowering the grades 
and permitting traffic to be moved more cheaply. The road is in ac- 
tive compétition with powerful rivais in the same gênerai territory, 
among which are the Southern Pacific, the Missouri, Kansas & Texas, 
the Missouri Pacific, the St. Louis Southwestern, the Texas & Pa- 
cific, the St. L,ouis & San Francisco, the Atchison, Topeka & Santa 
Fé, and the Rock Island. The character of the road as a trunk line 
having a long average haul and the prevalence of low-grade traffic — 
timber, coal, oil, and like commodities — entailed a low average freight 
rate. Under thèse conditions the management decided that the most 
désirable plan was to lower the grades of the road and thus increase 
its capacity, promote economy, and render better service to the public. 
Two methods of reducing the grades at varions points along the 
line were presented; one by raising or lowering the roadbed on the 
existing right of way, the other by the construction of short sections 
of new road in substitution for portions of the old road in instances 
where the desired resuit could be thus obtained at less cost. 
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Petitioner determined to revise its grade to a maximum of 0.5 oi 1 
per cent, at six différent points or portions of its line by the construc- 
tion of short sections of new road and the abandonment of road thus 
replaced. It was found that the cost of securing the desired gradient 
upon the original roadbed would be $1,230,318.99, but that the same 
resuit could be obtained by means of relocations for a net expenditure 
of $629,399.74. The actual expenditure on the six new locations, as 
ascertained on completion of the work and after the filing of the pé- 
tition in this case, was $763,798. But this in no wise affects the pro- 
portion of expenditure between relocations and grade réduction upon 
the original roadbed. In ordqr to meet the necessary expenditure 
caused by the réduction of grade, and other improvements, in the 
manner determined upon, petitioner duly issued and sold $10,000,000 
of bonds, dated July 1, 1909, secured by its refunding and improve- 
ment mortgage of the same date. 

Using the figures appearing in the pétition for illustration, we hâve, 
as the cost of the grade réduction by relocations, $629,399.74. The 
estimated cost of replacing the discontinued portions of the road is 
$482,953. The salvage amounted to $96,469, the différence being 
$386,484. The orders and classification of the Commission com- 
plained of require that this sum of $386,484 must be deducted from 
the total cost, leaving a net amount of only $242,915.74 chargeable to' 
additions and betterments, the said sum of $386,484 to be charged 
to the current expenses of opération. 

As a second ground upon which petitioner claims to hâve a right 
to attack the orders in question the f ollowing f acts appear : Petition- 
er owns a shop and terminal plant at Shreveport, La. The shop, with 
its equipment, is not worn out or obsolète, and is capable with ordi- 
nary running repairs of performing for an indefinite term the func- 
tions for which it was originally constructed. Petitioner has deter- 
mined as an intégral part of an extensive program of interrelated im- 
provements to construct, and is now engaged in constructing, a new 
and enlarged shop and terminal plant at Shreveport on a new and 
différent location from that of the shop and terminal plant now exist- 
ing, which last-mentioned shop and terminal plant are incidentally to 
be abandoned. The value of the Shreveport shop and terminal plant 
so to be abandoned is approximately $100,000. The orders and classi- 
fication complained of require that the estimated replacement value, 
less salvage, of said shop and terminal plant now existing, shall be 
charged to petitioner's operating expense account in monthly install- 
ments distributed over a period of time to be designated by the Com- 
mission, whereas petitioner insists that it has the right to charge the 
value of the shop and terminal plant when abandoned, less salvage, 
against its accumulated surplus, as represented in its profit and loss 
account. 

It is évident that the object which the Commission had in view in 
making the classification of expenditures for additions and betterments 
was to cause the property account of any railroad to show only the 
property it had in use, and to eliminate therefrom ail property which 
had been abandoned. It is also évident that the underlying basis for 
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the conteiltion of petitioner is that it desires to retain in its property 
account the replacement value, less salvage, of the pièces pi road 
abandoned. It sufficiently appears in the record that what are known 
as the strong roads financially do net object to the classification of 
the Commission, for they are quite wiUing to charge the replacement 
cost of property abandoned against current operating expenses, as they 
hâve the right to earn operating expenses without question. On the 
other hand, roads that are less strong financially, among which pe- 
titioner classes itself, désire to keep the property account as large as 
possible, because it is a material asset upon which to maintain crédit. 

[1] In order to clear the case of matters which might lead to confu- 
sion, it is proper to say that as to mère bookkeeping this court has no 
power or authority to interfère with the orders of the Interstate Com- 
merce Commission, and bookkeeping includes ail matters relating to 
the manner or form in which an entry shall be made. In order that 
this court may interfère, a classification prescribed by the Commission 
must be such as unlawfully interfères with petitioner's property rights. 
As to the power of Congress to vest in the Commission, in the man- 
ner set forth in section 20 of the act to regulate commerce (Act ï'eb. 
4, 1887, c. 104, 24 Stat. 386 [U. S. Comp. St. 1901, p. 3169]), author- 
ity to establish a uniform system of accounts, and to require annual 
reports with a uniform balance sheet, and to détermine the classifica- 
tion and form of such accounts, we hâve no doubt. The décisions of 
the Suprême Court hâve settled this proposition beyond controversy. 
St. Louis, L M. & S. Rv. v. Taylor, 210 U. S. 287, 28 Sup. Ct. 616, 
52 L. Ed. 1061 ; Union Bridge Co. v. United States, 204 U. S. 364, 
27 Sup. Ct. 367, SI L. Ed. 523; The Daniel Bail, 77 U. S. 557, 19 L. 
Ed. 999; Employers' Liability Cases, 207 U. S. 497, 28 Sup. Ct. 141, 
52 L. Ed. 297; United States v. Goodrich Transit Co., 224 U. S. 194, 
32 Sup. Ct. 436, 56 L. Ed. 729. 

The real questions for décision are clearly stated in the brief of 
counsel for the Commission, as follows: (1) Did the Commission 
act in an unreasonable and arbitrary way in requiring the carriers, 
when making improvements and betterments chargeable to property 
account, to deduct from the cost of thèse improvements and charge to 
operating expense account the value or estimated value, less salvage, 
of the property abandoned? (2) Is the requirement that the value or 
estimated value, less salvage, of abandoned property be charged to the 
operating expense account a violation of any right guaranteed to the 
petitioner by the Constitution of the United States? 

[2] The orders in controversy were made in pursuance of the com- 
mand of the statute. The complaint of the petitioner that the orders 
are an arbitrary exercise of power by the Commission does not relate 
to the manner of its procédure, but relates to the inhérent effect which 
the orders and classification may hâve upon petitioner's property 
rights. The Commission, in making the orders complained of, was 
establishing a uniform System of accounts and classification for ail 
railroads subject to the provisions of the act. It was impossible to 
establish separate Systems for each railroad, if the System for ail of 
them was to be uniform; hence it is not surprising that the System 
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of accounts established does not operate upon ail roads alike. The 
object which the Commission had in mind, however, was the same in 
ail cases. The charge that the making of the orders was an arbitrary 
exercise of power is based upon the claim that upon no theory of cor- 
rect accounting can the Commission require petitioner to deduct from 
the cost of additions and betterments the value or estimated value, 
less salvage, of property abandoned, and to charge the value or esti- 
mated value, less salvage, of the property abandoned to operating 
expenses. 

We are not at liberty to invalidate the orders of the Commission on 
this ground, for there is abundant évidence in the record that the meth- 
od required by the orders of the commission is a correct and proper 
one. The testimony is conflicting, but Messrs. Farrington, Bailey, and 
Adams, gentlemen of high repute in the profession of accounting, tes- 
tifieJ unqualifiedly that the method adopted by the Commission was a 
correct and proper one. In addition to jhis expert testimony is the 
authority of Mr. Robert H. Montgomery, author of the work Audit- 
ing — Theory and Practice, page 319; also Whitten on Valuation of 
Public Service Corporations, c. 19, § 450 et seq. 

[3J Do the orders complained of deprive petitioner of its property 
without due process of law? To compel petitioner, for the purpose of 
régulation by the Interstate Commerce Commission, to charge out of 
its property account property abandoned in improvements for addi- 
tions and betterments, certainly does not deprive it of any property. 
Property abandoned ought not to appear in any account, unless in an 
abandoned property account. Petitioner insists, however, that in the 
case under considération there is no abandonment of property. It 
appears to us like abandonment, and we think it so appeared when 
counsel for petitioner framed the paragraph of the pétition, which 
reads : 

•■ïhe f-aid six sections of your petitioner's line were well located at tlie time 
the road was constructed, and were, at ihc Unir of the abundoiunent tiicreof, 
j-easonably well adapted to tlie needs of your petitioner." 

We further think that the effect of charging the replacement value 
or cost of abandoned property, less salvage, in connection vnth. addi- 
tions and betterments, in the operating expense account, is overesti- 
mated. We, of course, cannot pass upon the wisdom of the require- 
ment complained of. Whether or not the matter might hâve been han- 
dled through the profit and loss account with better results is not for 
us to décide. If the requirement does not afifect the property rights of 
petitioner, this court can afiford no relief. The charge in the operating 
expense account is accompanied by the explanatory statement : "Prop- 
erty abandoned because of additions and betterments." It does not 
prétend to be an expenditure of money, and therefore might properly 
be found in some other account; but its entry in the operating ex- 
pense account deprives petitioner of no property, and if the efïect of 
the entry will be to reduce the net revenue from which dividends are 
to be paid, still the preferred stockholders cannot complain, as, the re- 
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duction being lawful, they receive as much as they are lawfully enti- 
tled to receive. 

The improvements which caused the abandonment were made with 
money derived from the sale of bonds, and as the improvements were 
in fact thus made the mortgage bondholders hâve no reason to com- 
plain, and no person, with the proper explanatory notes in connection 
with the entries required to be made, would be in any way deceived. 
In view of the foregoing, we are clearly of the opinion that with such 
statements upon the records of the corporation, in connection with the 
entry required by the orders of the Commission as petitioner bas the 
right to make, it wiU not be deprived of any property or illegally in- 
jure d in any way. 

In regard to the provision contained in the "Classification of Ex- 
penditures for Additions and Betterments," which allows a distribu- 
tion of the loss over a séries of years in the future, the total amount 
to be charged into an account designated "Property Abandoned Ac- 
count," with the approval of the Commission, we must assume that the 
Commission would grant such privilège in any case where it was rea- 
sonable to do so. We cannot, in advance of any application by peti- 
tioner for this privilège, assume that it would be denied. 

Following the course of the discussion at bar, principal attention bas 
been given to the matter of grade réduction; but what we hâve said 
is intended to apply as well to the matter of the shop and terminal 
plant at Shreveport. 

At the time the testimony in this case was taken before a judge of 
this court, certain letters written to the Commission, approving the 
manner in which the Commission by its orders has required the cost 
of abandoned property, less salvage, to be entered, as hereinbefore 
stated, were ofïered in évidence by counsel for the United States, and 
the same were excluded as hearsay. The same matter has been again 
presented to this court, and after due considération we are of the opin- 
ion that the letters were properly excluded. Counsel for the United 
States claim that the letters were admissible for the purpose of show- 
ing that the Commission did not act arbitrarily. As we bave before 
stated in this opinion, there is no claim in this case that the procédure 
in connection with the making of the orders complained of was irreg- 
ular or arbitrary, but that the inhérent effect of the orders themselves 
demonstrated that the orders were an arbitrary exercise of power. 
The orders were made pursuant to the command of the statute. The 
Commission could hâve made them withotit consulting any one, and 
the fact that the Commission received such letters as were ofïered in 
évidence was immaterial, and the letters themselves, if material, were 
mère hearsay, 

It is claimed that the orders and classifications complained of are ar- 
bitrary, for the reason that, if the grade réductions had been made on 
the original right of way, no déduction from capital account of prop- 
erty abandoned would hâve been required, and that there is no reason 
for making any distinction between the two methods of grade réduc- 
tion. We do not think petitioner is in a position to urge this conten- 
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tion, as it voluntarily adopted the method of relocation for grade im- 
provements, and it is with référence to that method that the orders 
and classifications niust be tested. In other words, if they are valid as 
to grade réductions made by relocations, they may not be avoided be- 
cause of their efïect on other methods of grade réduction not followed 
by petitioner. 

The pétition will be dismissed ; and it is so ordered. 



ATOHISOX, T. & s. F. RY. CO. et al. v. UNITED STATES (INTERSTATE 
COMMERCE COMMISSION, et al., Interveners). 

(Commerce Court. March 31, 1913.) 

No. 41. 

Commerce (§ 85*) — Powebs of Interstate Commerce Commi.ssiox — Régula- 
tion OF Pbactices — Pre-cooling and Pbe-icing Citbus Fruits. 

A practlce was adopted by shippers of citrus fruits from Southern 
California, at the suggestion of the Department of Agriculture, of pre- 
cooling and pre-iclng, by packing the fruit in a cooled warehouse, where 
it remalned ûntil thoroughly cooled and was then transferred through an 
inclosed way to the car, the bunkers of whlch were fllled wlth large blocks 
of ice and ail openlngs sealed before it was delivered to the rallroad Com- 
pany for transportation. It was found that the fruit could be so trans- 
ported to Eastern points without re-icing, where it arrived in better con- 
dition than under standard réfrigération furnished by the rallroad com- 
pauies and at a large saving in cost. Held, that an order of the Inter- 
state Commerce Commission requiring the rallroad eompanies to main- 
tain in force a régulation permitting shippers to exercise the privilège 
of so pre-cooling and pre-icing shipments, including the filliiig of the car 
bunkers with ice, untll the carriers should offer a substitute therefor 
which was falrly its équivalent in cost and efflcieney, was an adminis- 
trative order rehiting to a practice affecting rates, whlch was within the 
Power and jurisdiction of the Commission, ahd not reviewable by the 
courts. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 138 ; Dec. Dig. 
§85.*] 

Pétition by the Atchison, Topeka & Santa Fé Railway Company, 
the Southern Pacific Company, and the San Pedro, Los Angeles & 
Sait Lake Railroad Company against the United States of America, 
in which the Interstate Commerce Commission, the Arlington Heights 
Fruit Company and others, intervene. On final hearing. Pétition 
dismissed. 

For opinion of Interstate Commerce Commission see 20 Interst. 
Com. Com'n R. 106, and 23 Interst. Com. Comn R. 267. 

T. J. Norton and H. A. Scandrett, both of Chicago, 111. (Robert 
Dunlap, of Chicago, 111., C. W. Durbrow, of San Francisco, Cal., and 
Gardner Lathrop, of Chicago, 111., on the brief), for petitioners. 

Blackburn Esterline, Sp. Asst. Atty. Gen., of Washington, D. C, 
for the United States. 

P. J. Farrell, of Washington, D. C, for Interstate Commerce Com- 
mission. 

William E. Lamb, of Chicago, 111. (Asa F. Call, of Los Angeles, Cal., 
on the brief), for intervening shippers. 

•For other cases see same topic & i numbeb in Dec. & Am. Diçs. 1907 to date. & Rep'r Indexes 
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Before KNAPP, Presiding Judge, and liUNT, CARLAND, and 
MACK, Associate Judges. 

CARIvAND, Judge. The questions to be decided in this case arise 
in this way : The petitioners, as well as other carriers, parties to the 
orders of the Interstate Commerce Commission hereinafter referred 
to, are and Iiave been engaged in transporting from points in Soutii- 
ern Cahfornia to varions points in the United States citrus fruits in 
car load lots under réfrigération as well as under ventilation. At cer- 
tain times of the year réfrigération is necessary to protect such ship- 
ments. Under standard réfrigération the oranges are loaded into a 
refrigerator car before either the fruit or the car has been artificially 
cooled; the boxes being so packed as to allow a free circulation of air 
between and around them. After being loaded, the car is taken to 
some gathering point, usually San Bernardino, upon the line of the 
Santa Fé and Colton upon the line of the Southern Pacific, when the 
shipments originate in Southern California, and the bunkers are there 
fiUed with ice. As the car journeys eastward, the bunkers are opened 
from time to time and replenished with additional ice. 

The charges for réfrigération from California points in case of 
oranges and lemons are, per standai'd car, to the Missouri river, $60; 
to Chicago and similar points $62.50; to Buffalo and Pittsburgh, S72.- 
50 ; to New York, $75 ; and to Boston, $77.50. The Interstate Com- 
merce Commission found that the cost of réfrigération to Chicago over 
the Santa Fé was $55 per car, and itemized said cost as follows : Cost 
of ice, $30 ; cost of repairs to bunkers, $5 ; hauling of ice, $20 — and 
upon complaint in Arlington Ileights Fruit Exchange et al. v. South- 
ern Pacific Company et al., 20 Interst. Com. Com'n R. 106, found the 
charges for the transportation of oranges and lemons from California 
points under standard réfrigération to the points hereinbefore men- 
tioned were reasonable. 

On or about July 5, 1909, petitioners amended their réfrigération 
rules so as to provide as follow-s : 

"On ail car loads of citrus fruit pre-cooled and pre-iced, or pre-iced by shlp- 
per, offered for shipnient with instructions 'Do not re-ice en route,' a charge 
of .$;!0 per car of ;)12,00O pounds or less will be niade, excess welght to be 
charged for at 9.375 cents per 100 pounds. On ail cars handled under this 
rule, shipper will slsn the followlup; release, wliicli niust in ail cases appear 
on shipplng ticket and bill of ladins and be copied on waybill b.v agent ; "The 
slvins and acceptance of thèse spécial instructions from the shipper releases 
the initial carrier and its connections from ail liability for damages caused by 
nonicing in transit or at destination.' In event any such car is re-iced in 
transit, tlie above charge of .fSO will be canceled and the regular réfrigération 
rate applicable from San Bernardino or Los Angeles, Cal., to final destination, 
as showu in tliis taritf, will apijly and must be added to the waybill for col- 
lection In the iisual manner." 

We take from the report of the Commission in the case above cited 
the îollowing description of pre-cooling and pre-icing, referred to in 
the above amended rule: 

"The System of réfrigération known as pre-cooling, whicli is essentially 
diSereut from the standard l'efi'igeratiou just considered, grew ont of experi- 
meuts conducted hy the United States Department of Agriculture into the 
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handllng of oranges. Those researches demonstrated that deeay in oranges 
was due mainly to meehanical injury in tlie handling, and that if this could 
be avoided réfrigération was npt necessary to prevent decay, but only to pré- 
serve the apiiearance of the fruit. Wliile tlie greatest care is now exercised 
in the handling of the orange from the tree to the car, abrasions of the skin 
cannot be entirely avoided, and the expérimenta above referred to further 
demonstrated that In case of such injury the resuit was minimized by eooling 
the fruit at the earliest possible moment and maiçtaining thereafter a low 
température. It was more difiicult to arrest and control the process of de- 
cay when it had once fairly set in than it was to check It at its inception. 
Pre-coollng grew out of thèse investigations of Prof. Powell and was tried by 
him in the course of his experiments. In actual practice it takes two forms, 
which may be termed pre-cooling by the shipper and pre-cooling by the rail- 
road. Thèse two methods are essentially différent, and must be uuderstood 
in order to intelligently appreciate the question presented. 

"In pre-cooling by the shipper the basic idea is to bring the fruit under 
the influence of a low température at the earliest possible moment. The 
oranges are brought from the tree to the packing house and packed in a box 
which is immediately deposited in a cold room. Hère the process of extract- 
ing the heat from the orange at once begins and gradually continues until at 
the end of from 24 to 48 hours ail parts of the fruit in ail parts of the box 
liave been reduced to a uniform température of from 33° to 35° F. The 
box remains in this cold room at this température until it is to be loaded. 
The car is then connected with the room by a coUapsible passageway, and 
the oranges are taken directly from the cold storage to the car, where they 
are placed, not with air spaces between, as in case of ordlnary réfrigération 
or ventilation, but close together. The bunkers of the car are filled with 
large blocks of ice especially intended for that purpose, and the bunkers and 
vents are now sealed up go as to make the car as nearly air-tlght as possible. 
AU this is done by the packer at the packing house, and the car is now de- 
livered to the railroad with instructions to transport to destination without 
re-icing and without breaking the seals. 

"The eost of pre-cooling and pre-icing a car in this manner, including in- 
terest on the investnient and dépréciation of the plant, is from $30 to $35; 
a fair average being, perhaps, $32.50." 

On January 14, 1911, the Commission found that a charge of $30 
per car as provided in the above amended réfrigération rule, when the 
citrus fruit was pre-cooled and pre-iced by the shipper, was excessive 
and unreasonable, and ordered said charge to be reduced to $7.50 per 
car, and that no more than said last-named amount should be charged 
for a period of two years from April 15, 1911. Whereupon petition- 
ers, on May 4, 1911, filed their original pétition in this court to annul 
said order reducing the charge of $30 on pre-cooled and pre-iced citrus 
fruit. The case subsequently came on before this court on motion 
for a preHminary injunction, and the motion was denied; this court 
being of the opinion that the order of the Commission did not compel 
the carriers to permit shippers to pre-cool and pre-ice their fruit, and 
that the charge of $7.50 prescribed by the Commission was not un- 
reasonable. Whereupon the Atchison, Topeka & Santa Fé Railway 
Company, the Southern Pacific Company, and the San Pedro, L,os 
Angeles & Sait Lake Railroad Company filed with the Commission 
amendments to their tariflfs, whereby what the carriers denominated 
the privilège of permitting the shippers of citrus fruit to pre-cool and 
pre-ice carload shipments was withdrawn; the carriers asserting in 
said amended tarifïs that they had the exclusive right and control of 
furnishing and doing ail icing and réfrigération of citrus fruits in ail 
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cases where shippers did not specifically request or instruct shiptnents 
to move solely under ventilation. 

Before said amendments became effective, however, the Commission 
entered orders f rom time to time suspending the opération and eflfect 
of said amendments, and a hearing upon said suspensions having been 
had, the Commission, on April 8, 1912 (23 Interst. Com. Com'n R. 
267), held that the amendments to petitioners' tariffs purporting to 
withdraw the right and privilège of pre-cooling and pre-icing from 
the shipper were illégal and invalid, and ordered the petitioners to can- 
cel said tariffs and suppléments on or before May 20, 1912, and fur- 
ther ordered petitioners to continue in eiïect and maintain in force 
for a period of two years from April 8, 1912, a charge for pre-cooling 
and pre-icing oranges transported in carloads from shipping and pro- 
ducing points in Southern California to points in other states in the 
United States as designated in said above-mentioned tariffs, which 
should not exceed $7.50 per car. Whereupon, on June 4, 1912, peti- 
tioners fiiled an amended and supplemental pétition, which is thé one 
now being heard, wherein this court is asked to annul and set aside 
the orders of January 14, 1911, and April 8, 1912, so far as they com- 
pel petitioners to permit shippers of citrus fruit to pre-cool and pre- 
ice their shipments, and in so far as they reduce the charge from $30 
per car to $7.50 per car. 

Criticism is made of the use of the words "pre-cooling" and "pre- 
icing" in the report and orders of the Commission coniplained of. 
We think the confusion, if any, of the différent terms is fully ex- 
plained when we appreciate the fact that the Commission treated and 
held that the pre-cooling and pre-icing of citrus fruit for shipment, by 
the shippers, was ail one act — that is, that pre-cooling and pre-icing 
was in fact a pre-cooling of the shipment — and when the Commission 
speaks of the charge for pre-cooling oranges it is to be understood that 
the word "pre-cooling" includes the act of pre-cooling as well as pre- 
icing. In order to free the case of undisputed questions, we quote 
from the brief of counsel for petitioners as follows : 

"The carriers never clalmed that the shippers hâve not a right to pre-cool 
their fruit in their own warehouses. They hâve ail along admittetl that 
the shipper may do as he pleases with his fruit before offering it to the car- 
rier for transportation, save only that It be tendered to the carrier in a con- 
dition not inherently unfit. So, also, the carriers hâve always admitted that 
a shipper may pre-ice a shipment so long as he does it In his own package, 
as where he Ices a box of fish or a keg of oysters, in which case the rate of 
transportatlon covers the entire package, Including the ice as freight. But 
the carriers deny that the shipper has any right in law to ice or refrigerate 
the cars of the carriers, and thus take ont of the hands of the carriers a 
part of the transportatlon service wliich the flrst section of the Interstate 
commerce law requires them to provide; the 'réfrigération or icing' belng 
specifically named in the law as included wltliin the 'transportatlon' which 
the carrier is required to furnish." 

Along the same line we may say that, if the orders of the Commis- 
sion do give risé to discriminations between shippers, that is a mat- 
ter concerning which petitioners may not complain. I. C. C. v. C, R. 
I. & P. Ry., 218 U. S. 88, 30 Sup. Ct. 651, 54 L. Ed. 946. We also 
hâve no doubt but that the withdrawal of the right to pre-cool and 
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pre-ice upon payment of $30 per car was a new practice which affected 
the rate upon citrus fruits, and that the Commission had full authority 
under section 15 to make tlie orders suspending such practice. We 
think it also clearly appears from the record that, under the pre-cooling 
and pre-icing rate established by the Commission, the carrier gets a 
greater revenue per car than under standard réfrigération, and also a 
greater revenue per ton of ice and load than under the standard ré- 
frigération rate. The Commission found that in the case of a pre- 
cooled and pre-iced shipment the average weight of ice carried from 
point of origin to destination was approximately 5,000 pounds ; that 
under standard réfrigération the average weight of ice carried in the 
bunkers was approximately 8,000 pounds. This would make the gross 
weight of the pre-cooled and pre-iced shipment, including ice and load, 
38,0(X) pounds ; while the gross weight of the ref rigerated shipment, 
including ice and load, is about 35,200 pounds. For transporting the 
former weight, the carrier, under the Commission's order, gets $387 ; 
for transporting the latter, under standard réfrigération rates, it gets 
$345.30. Thèse figures are based with référence to shipments from 
California to Chicago, and upon the fact that a car under standard 
réfrigération will carry about 27,200 pounds of revenue-paying load, 
while a car of pre-cooled and pre-iced fruit will load approximately 
33,000 pounds. This différence is caused by the fact that, where the 
fruit is pre-cooled and pre-iced, the boxes of fruit are placed close 
together in the car, whereas in shipments under standard réfrigération 
it is necessary that the boxes be not placed close together. In view of 
the foregoing, we do not think that the petitioners hâve any valid com- 
plaint to make of the charge of $7.50 per car established by the Com- 
mission. 

The case is thus narrowed down to a single question, namely: Hâve 
the shippers who désire to pre-cool their own fruit, which it is con- 
ceded they hâve, the right to do, the right to place ice in the bunkers 
of the car for the purpose of making their pre-cooling effective and of 
preserving the fruit pre-cooled until it reaches its destination? or is 
the placing of the ice in the bunkers, where the fruit is pre-cooled by 
the shipper, a transportation service which the carrier has the right to 
perform to the exclusion of the shipper? 

The claim of petitioners that the placing of ice in the cars by ship- 
pers of pre-cooled fruit is a transportation service is based upon the 
language of section 1 of the act to regulate commerce, which reads 
as follows: 

" 'Transportation' shall inelude cars and other vehlcles and ail instru- 
mentalities and facilities of shipment or carriage, irrespective of ownership 
or of any contract, express or implied, for the use thereof, and ail services 
in connection with the receipt, delivery, élévation and transfer in transit, 
ventilation, réfrigération or icing, storage, and handling of property trans- 
ported." 

It must be observed that the language used with référence to icing 
is, "Icing * * * of property transported." It is important, there- 
fore, that we consider the findings of the Commission with référence 
to the pre-cooling of fruit as practiced by the shipper and the exact 
conclusions reached by it as a resuit of such findings. In the report 
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made in connection with the order of January 14, 1911, the Commis- 
sion fonnd as follows : 

"It was susgested upon the argument that, Inasmuch as thèse bunkers 
were flllèd with Ice In case of pre-cooled shlpments as well as In standard 
réfrigération, the carrier had the right to inslst upon furnlshing tlie lee, 
even though the grower might pre-cool his fruit. A moment's considération 
will show that this contention is without merit, and would, if sustaijied, be 
without benefit to the carrier. ïlie ice with wliicli thèse bunkers are lilled 
is net manufactured by the railroad at the point where it is used. It would 
be necessary to flU the bunkers with ice at San Bernardino or Colton and 
move the car when iced to the packiiig house. By the time it reached there 
the ice would hâve been partially exhausted, and this would render it neces- 
sary to open and refill the bunkers. This service sliould be performed in 
the most econoniical inauner, and it is évident that the Ice can be best sup- 
plled by the sanie parties who load the car and prépare it for shipmeut. 
The 011ing of the bunkers with ice is a part of the préparation of the car for 
shipment, and is not a part of the transportation service which is ren- 
dered by the railroads. It should also be noted that great lnii)ortance is 
attaehed to tlie filling of the bunker completely and with large cakes of ice 
which will meit slowly. 

"To allow the carrier to flU thèse bunkers would be a source of no proiit 
to it, and would introduce an élément of discord Into the transaction If 
the car arrived in bad condition, the shipper would be apt to say that the 
bunkers had not been properly re-iced or that the car had not been properly 
sealed. That uncertainty is removed where the shipper makes the car ready 
for transportation and the service rendered by the carrier is purely one of 
transportation. It seems clear that the carrier itself would prêter that this 
iciug should be done by the shipper rather than attempt to do.it at anything 
like what would be the actual cost to the shipper plus a reasonable profit 
to the carrier. * * * The matter, therefore, stands like this: The United 
States government has suggested, and thèse shippers, acting upon the sug- 
gestion, hâve perfected, a System of handling thèse oranges by which they 
can be earried during ail heated months to destination at an expense of 
$32.50 per car, approxlmately. The carriers offer an alternative System at 
a charge of $62.50, or probably sUghtly more on the average, and this charge 
for that service has been found to be reasonable. May the carrier inslst 
that the shipper shall pay this Mgher charge, or has the shipper the right 
to avail himself of the modem method?" 20 Interst. Com. Coin'u R. 106. 

In the report made in connection with the order of April 8, 1912, 
the Commission found as follows: 

"But, while In our opinion the process of pre-cooling as above defined is 
not a transportation service, since It is performed by the shipper and cannot 
be performed by the carrier, it does nevertheless take the place of réfrigéra- 
tion, and if thèse défendants had provided and were prepared to furnish ré- 
frigération which would answer the sanie purpose as pre-coollng at sub- 
stantially the same price, then it might perhaps be held that the shipper 
sliould avail himself of the réfrigération which the carrier was prepared to 
furnish ; but that situation is not hère presented. This record shows that 
the cost to the shipper of réfrigération when furnished by the railroad In 
any one of the several forms oft'ered is upon the average from $30 to $35 a 
car greater than the cost of pre-cooling. The coniplainauts urge that they 
hâve the légal right to pre-cool and that this right cannot be denled theiu 
by this Connnission. Without expressiug any opinion upon that proposi- 
tion, we are clear that until the carriers ofller a substitute for pre-cooling 
which is fairly its équivalent in cost and in efflciency, it is the right of the 
shipper to avail himself of this privilège. As stated in our former opinion, 
the différence in expense applled to ail the car loads of citrus fruits which 
are novv refrigerated in transit would equal $600,000 per year." 23 Interst 
Com. Oom'u B. 207. 
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The resuit of the whole matter is that the Commission found that 
the pre-cooling service performed by the shipper could not be per- 
formed by the petitioners for the reasons stated in the report, and that 
petitioners ofifer no substitute for such pre-cooling which is fairly 
équivalent in cost and in efficiency. The Commission expressed no 
opinion upon the absolute légal right of the shipper to pre-cool (includ- 
ing icing) his fruit, but decided only that, until petitioners otïer a sub- 
stitute for pre-cooling as practiced by the shipper which is fairly its 
équivalent in cost and in efficiency, it vv'as the right of the shipper to 
avail himself of this privilège. We think this was an administrative 
ruling, clearly within the power and jurisdiction of the Commission, 
and with which this court may not interfère. 

As it is conceded by counsel for the petitioners that the shippers 
hâve the right to pre-cool their fruit, with the exception of placing ice 
in the bunkers of the car in connection with such pre-cooling, and 
that it is not necessary to furnish any différent car than the one pro- 
vided for standard réfrigération or pre-cooling by the carrier, and 
that the ice placed in the car is furnished by the shipper prior to the 
time at which the car is delivered to the carrier for transportation, the 
matter of pre-cooling by the shippers becomes a practice which the 
Commission could condemn or indorse without interférence by the 
courts. 

The pétition, therefore, will be dismissed, and it is so ordered. 



THE HELEN. 
(District Court, D. New Jersey. April 10, 1913.) 

1. CorxisioN (§ 61*) — TuG with Tows and Overtaking Soiiooneb — Négli- 

gence OF TuG. 

A tug which, with a tow of seven barges on a hawser, the entire length 
being about 2,000 feet, in tlie daytime, stopped and dlrected the barges 
to lengthen thelr hawsers to double thelr former length when an over- 
taking schooner was approaehing on a tack, heading almost dlrectly to- 
ward the rear barge, and within a quarter of a mile, was solely in fault 
for a collision between the schooner and such barge, botli for fallure 
to exercise ordluary care under the clrcunistanees, and for violation of 
article 21 of the Inland Pailes (Act June 7, 1897, c. 4, ?.0 Stat. 101 [U. 
S. Comp. St. 1901, p. 2SS'iJ), which required her to lieep Uer course and 
speed. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 78 ; Dec. Dig. 
§ 61.*] 

2. Collision (§ 5!)*) — Observance of Rdles — Tuas with Long Tows. 

Tows of 2,000 feet or more in length, when navigating frequented wa- 
ters, are lield to an extreniely strict observance of ail precautionary 
re<iuirements to prevent collisions. 

[Ed. Note.- — For other cases, see Collision, Cent. Dig. § 72 ; Dec. Dig. 
§ 59.*] 

In Admiralty. Suit by Charles C. Sparks, as master of the barge 
Kathleen, against the tug Helen. On final hearing. Decree for li- 
belant. 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Willard M. Harris, of Philadelphia, Pa., for libelant. 
Howard M. Long, of Philadelphia, Pa., for respondent. 

CROSS, District Judge. The libelant in this case seeks to recover 
damages which the barge Kathleen, owned by his wife, but of which 
he was master, received April 15, 1906, towards evening, in a colli- 
sion with the schooner Mary E. Morse, in Hampton Roads, at or 
near Old Point Comfort, Va. The day was clear, and when the ac- 
cident occurred it was still perfectly light. The tide was ebb, and run- 
ning about two miles an hour, and the wind fresh, and blowing about 
eight miles an hour. The tug Helen had in tow the barge Kathleen, 
with six others, ail heavily laden with lumber; the injured barge 
being the last of the tow. The tow was made up at Norfolk, Va., 
and was bound for Philadelphia. The barges, including the Kathleen, 
were without motive power. The Kathleen. was under the care of 
the libelant and a boy about 16 years old. The tow as first made 
r.p, and as it remained until just prior to the accident, was about 
2,000 feet in length. The Morse was a three-masted sailing vessel, 
just putting to sea, bound for Colon, Isthmus of Panama. 

Before giving the particulars of the collision, it should be stated 
that the question of whether or not the schooner was responsible 
for the damage donc the Kathleen on the occasion just mentioned 
was adjudicated by the United States District Court for the District 
of Massachusetts between the foUowing parties and under the fol- 
lowing circumstances : It appears that, shortly after the collision, 
Sparks, the libelant herein, employed counsel at Norfolk, Va., to 
whom he gave the facts pertaining thereto as he understood them ; 
that they thereupon employed counsel in Boston, who filed a hbel 
for damages in behalf of Sparks against the schooner Mary E. 
Morse. By the allégations of that libel, the fault and blâme of 
the collision were wholly placed upon the schooner, and the tug 
Helen was impliedly exonerated. Upon final hearing, however, the 
libel against the schooner was dismissed, upon the ground, as given 
by Judge Dodge, that she was not at fault, but that the tug was. That 
case is reported in 179 Fed. 945. 

The libelant's explanation of his reason for not proceeding against 
the tug in the first instance is in substance as follows: That he 
fully stated the facts concerning the collision to his counsel at Nor- 
folk, and thereupon left it with them to proceed against vvhichever 
party they deemed liable; that he at no time, prior to the institution 
of his suit in the Massachusetts court, had any interview with their 
Boston correspondent, nor had he ever seen or read, or heard read, 
the libel therein, which was signed and verified by such correspondent 
as proctor, until it was shown him upon cross-examination during 
the taking of his testimony in this suit. This explanation of the 
matter by Capt. Sparks seems fair and reasonable, and leaves the 
libelant untrammeled to tell his story afresh, and that, too, without 
having it viewed from the very outset, as otherwise it might hâve 
been, with more or less of suspicion and préjudice. 
The facts as they hâve been made to appear in the two cases are 
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substantially the same, notwithstanding they hâve not been testified 
to by identically the same witnesses; consequently the clear and 
carefully prepared opinion of Judge Dodge is of much service to this 
court, and ail the more, perhaps, because in this case, as in that, the 
attempt has been made by the respondent for the time being to put 
the entire blâme upon the party not represented in court. 

[1] Returning, now, to the period just preceding the collision, 
it appears from the évidence that, when the middle of the tow was 
about three quarters of a mile below the Rip Raps, the tug signaled 
the bargemen to lengthen their hawsers. Before this signal was 
given the tow had passed the schooner Morse, which was then mov- 
ing rather slowly in a light breeze on the starboard tack. Later, 
the wind having freshened, the schooner, then on the port tack, 
had overtaken the tow, and, with its course directed nearly towards 
the Kathleen, was within a quarter of a mile of that barge when the 
tug gave a signal to lengthen the hawsers, as above stated. The 
master of the tug admitted that the schooner was on the port tack, 
and headed as nearly as he could tell for the forward part of the 
stern barge (Kathleen), when he stopped his engine to permit the 
bargemen to lengthen their hawsers. The following questions and 
answers then appear upon his cross-examination : 

"Q. How far avray was the schooner at that time from the last barge? 
A. The schooner was overtaking us ail the time. Q. Had she gotten nearer 
than a quarter of a mile to y ou? A. When we first slowed down she was 
about a quarter of a mile from the stern barge, and at the time of the col- 
lision she was right close to It. Q. At the time you stopped, I want you to 
give me the relative positions of the schooner with respect to your last barge? 
A. You mean at the time the tug was stopped? Q. Yes, sir. A. I should 
say she was maybe a little bit less than a quarter of a mile from us at the 
time. Q. She seemed to be gaining on you ail of the time, did she? A. Yes, 
sir ; she seemed to be getting a little bit nearer to us ail of the time. Q. 
The wind was freshening, was it? A. Yes, sir ; it was." 

It elsewhere appears that at this time the schooner was going about 
twice as fast as the tug, so that this situation was presented: The 
schooner sailing, according to the évidence, at the rate of 4 or 5 
miles an hour, and twice as fast as the tug with its tow 2,000 feet 
long; the schooner less than a quarter of a mile away, and constantly 
and with some rapidity drawing nearer to the tow, when the tug 
is suddenly stopped almost under the bow of the advancing schooner 
for the purpose of doubling the length of an already unusually long 
and unwieldly tow. The évidence shows that the schooner struck 
the Kathleen on her stern port quarter, and that, had the position 
of the barge been advanced at the time by only 20 or 30 feet, she 
would bave escaped the blow. I agrée with Judge Dodge that the 
master of the schooner had the right to assume that the tug and her 
tow would maintain theii: course and speed, which, as he had shown, 
they were required to do under article 21, which then controUed them. 

The évidence furthermore shows that, at the time the collision hap- 
pened, the wind was blowing from N. N. E. ; that the tug was head- 
ing northwardly towards Thimble Light; that the tide, as above 
stated, was ebb; and that, as the tug slowed up to permit the barge- 
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men to lengthen their hawsers, the barges in the rear of the tow, 
under the influence of the wind and tide, naturally drifted south- 
wardly, while the tug headed northward toward Thimble Light, 
whether stopped or, as the master at one time says, moving at half 
speed, held the barges nearest it somewhat firmly in position, and 
thus the tow was made to form a barrier across .a considérable por- 
tion of the channel. Indeed, several witnesses say in substance, if 
not specifically in words, that the tug and tow obstructed the chan- 
nel; that they formed an arch well across it, whereby the schoon- 
er's movements were cramped so that under the circumstances it 
was impossible to hâve maneuvered her otherwise than she was. 

In view of the situation thus described, and of the testimony of 
the captain of the tug above quoted, I am not inclined to accept his 
testimony to the effect that the engine was not stopped at the time, 
but was only slowed down to one bell, or half speed, and that the 
hawsers were at ail times kept taut ; but, were the f act otherwise, he 
vvould still bave been to blâme for the collision in doubling the 
length of his already long tow when, as, and under the circumstances 
he did. 

As stated above, article 21 controlled the tug and its tow at the 
time of the collision; but, even had that not been the case, and were 
there no such article in existence, it would still hâve been manifestly 
négligent for a tug, having in charge an unusually long and unwieldly 
tow, to stop suddenly almost in front of a schooner's bow, lengthen 
the hawsers throughout the tow, and thereby double, or more than 
double, its length. In the case at bar, it was plainly the duty of 
the master of the tug to hâve maintained his course and speed until 
the schooner had passed to the stern of the tow. Common prudence 
and article 21 both required this. 

[Z] As already noted, the tow was unusually long, so long, indeed, 
that when the hawsers were lengthened it was fully three quarters 
of a mile, and perhaps more, in length. As said by Judge Dodge: 

"Tows of siich length, wlien navlgating frequented waters, are helcl to an 
extremely strict observance of ail precautionary requirements"— citiiig The 
«ertrude, 118 Fed. 130, .55 C. C. A. 80; The Admirai Schley, 131 Fed. 4.39, 
fis C. C. A. 417 ; The Bee, 138 Fed. 303, 70 C. C. A. 593 ; The Gladys, 144 
Fed. 653, 75 0. C. A. 455. 

To which may be added The Plymouth, 186 Fed. 108, 108 C. C. A. 
217, of this circuit, with the cases therein cited. 

Proctor for claimant insists that the fault was that of the schooner, 
which under article 24, as the overtaking vessel, which he clainied 
she was, was bound to keep out of the way of the overtaken vessel. 
But, if that were admitted, still the schooner would be blameless for 
colliding with a barge which so suddenly stopped in the schooner's 
course, and so near to its bow, that it was impossible to avoid it. Ar- 
ticle 24 does not prétend to deal with such a situation. 

A decree will accordingly be entered in favor of the libelant, with 
an order of référence to a commissioner to ascertain and report the 
amount of his damages. 
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rXITEU STATES v. GENERAL INSPECTION & LOADING CO. 

(District Court, D. New Jersey. Mardi 15, 1913.) 

Inteenal Revenue (§ 9*) — Speci.4.l Cokposatiox Tax — Penalty for Non- 
PAYMENT — Notice. 

Under Act Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (U. S. Comp. St. Supp. 
1911, p. 946), imposing a spécial excise tax on corporations, tlie notice ol 
the assessment requlred to be given to the corporation by subdivision 
5 niay lawfuUy be given by mail, and a notice so sent by the colleetor 
in a frauked envelope bearing a return card, addressed to the corpora- 
tion at the place of its principal office, and uot returned, was presump- 
tively received, and the burden rests on the corporation to prove to the 
contrary, to avoid the penalty for nonpayment within the time pre- 
scribed. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13- 
28; Dec. Dig. § 9.*] 

Action by the United States against the General Inspection & L,oad- 
ing Compan\'. Trial to the court. Judgment for plaintifif. 
For prior opinion, see 192 Fed. 223. 

H. P. Lindabury, U. S. Dist. Atty., of Newark, N. J. 
Edward Q. Keasbey, of Newark, N. J., for défendant. 

CROSS, District Judge. This cause came before the court in the 
first instance on demurrers filed on behalf of the government to certain 
spécial pleas interposed by the défendant in addition to the gênerai 
issue. The demurrers were sustained, and, no additional or amended 
pleas having been filed, the plea of the gênerai issue alone remains. 
The case has been brought to trial before the Court without a jury, a 
jury having been waived, upon a statement of facts agreed upon by the 
attorneys of the respective parties. 

With the exception of one point, nothing need be added by the court 
at this time, to what was said in sustaining the demurrers. The addi- 
tional point now raised is whether or not the penalties for nonpayment 
of the tax provided by the fifth subdivision of section 38 of the act in 
question can, under the facts, rightfully be imposed in this case. The 
subdivision referred to provides that: 

"Ail assessnients shall be made and the several corporations, joint stock 
companies or associations, or insurance comi}anies. shall be notifled of the 
iimount for whlch they are respectlvely liable on or before the first day of 
.lune of eaeh successive year, and said assessments shall be ijaid on or 
before tlie thirtieth day of .Tune, * * * and to any sum or sunis due 
and unpaid after the thirtieth day of June in any year. and for ten days 
after notice and deniand thereof by the colleetor, there shall be added tiie 
sum of five per centum on the amount of tax unpaid and interest at the rate 
of one per centum per month upon said tax from the time the same becomes 
due." 

The statement of facts, so far as it relates to the notices given to 
and demands made upon the défendant in respect of the taxes in ques- 
tion, is as f ollows : 

"That the Commissioner of Internai Revenue, on May 11, 1910, made an 
assessment of $1,731.75 against said défendant upon said return, being an 

*Por other caees see same topic & § numbeb In Dec. & Am. Digs. 19OT to date, & Rep'r Indexes 
204 F.— 42 
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assessment of 1 per cent, of the net income of $173,174.66, as shown by sald 
return, and on May 19, 1910, sent by mail a notice of sueh assessment iiud 
demand for payment thereof, addressed to the défendant at the place of the 
principal office of said défendant In Newark, N. J., at the time of dissolu- 
tion, whieh said notice was received by the person who was at the time of its 
dissolution the agent in charge of the principal office of said défendant ; 
that on the 30th day of June, 1910, a second notice of said assessment and 
demand for payment thereof. contalned in a franked envelope addressed to 
the said défendant at the place of its principal office at the time of its dissolu- 
tion in Newark, N. J., and bearing the return address of the said collecter, 
was malled in the post otHce at Newark, N. J., by the collector of Internai 
retenue for the flfth district of New Jersey, which notice contalned a state- 
ment that, unless paument of said tax so assessed should be made within 
10 days thereafter, a penalty of 5 per cent, would attach, and iuterest at 
the rate of 1 per cent, per month froni the expiration of said 10 days. The 
person who was the agent in charge of the principal office of sald défendant 
at the time of its sald dissolution has no record nor recollection of the re- 
ceipt of this notice, aud it has not been returned to the said collector by the 
Post Office Department" 

The provision of the statute concerning the imposition of penalties 
for nonpayment of the tax is given above. The debatable question is 
whether the notice, as given by the collector on June 30, 1910, was an 
adéquate and sufficient compliance with the law to warrant their ex- 
action. The notice itself cdmplied with the terms of the statute. It 
was, however, not served personally, but by mail, in a franked envelope 
addressed to the défendant at the place of its principal office at the 
time of its dissolution, which envelope bore thereon the return ad- 
dress of the collector. The envelope and contents were never returned 
to the collector by the Post Office Department, and the agent in charge 
of the principal office of the défendant, at the time of its dissolution, 
has no record or recollection of the receipt of said notice. The well- 
settled presumption is that the letter was received. Rosenthal v. 
Walker, 111 U. S. 185, 193, 4 Sup. Ct. 382, 28 T. Ed. 395. See, also, 
the large number of cases therein cited. The presumption thus arising 
is not overcome by anything appearing in the statement of facts. The 
receipt of the notice is not denicd. That its receipt was not made a 
mat"ter of record by the defendant's former agent, or that lie had no 
recollection of its receipt, are insufficient to overcome the presumption, 
and particularly must this be so when, as in this case, the envelope 
bore a return notice to the collector, but was never returned. 

Furthermore, the third paragraph of the eighth subdivision of sec- 
tion 38 of the act under which the tax was imposed is as foUows : 

"AU laws relating to the collection, remission, and refund of internai rev- 
enue taxes, so far as applicable to and not inconsistent with the provisions 
of this section, are hereby extended and made applicable to the tax imposed 
by this section." 

Section 3184 of the Revised Statutes (U. S. Comp. St. 1901, p. 2072), 
relating to the notice and demand pertinent to the collection of internai 
revenue taxes, permits notice to be given to the person liable therefor, 
by leaving the same at bis dwelling or usual place of business, or by 
sending the same by mail. In the absence of any prescribed method 
of giving the notice now in question, this section is applicable, 

Counsel for the défendant contends, however, that notice to the 
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statutory agent, in view of the fact that the corporation had previous- 
ly been dissolved, was insufïicient and nugatory. His position, how- 
ever, rests upon a misconception of the facts. The notice was ad- 
dressed to the défendant at the place of its principal office at the time 
of its dissolution. This was sufficient, particularly as there is an un- 
contradicted and consequently prevaihng presumption that it was re- 
ceived. As neither the tax nor any part of it has been paid, judgment 
will be entered in favor of the plaintiff, and against the défendant, as 
follows : 

Amount of tax $1,731.75 

5 per cent, penalty 86.59 

Interest from July 11,. 1910, to March 11, 1912, 20 months, at 1 per. 

cent per month 346.35 

$2,164.69 

•— besides costs of suit to be taxed. 



PEACHY V. FRTSCO GOLD MINES CO. 

(District Court, D. Arizona. April 12, 1913.) 

No. 87. 

1. Mines and Mineeals (§ 24*) — Location — "Abandonment." 

The term "abandonment," as used in minlng law, includes botii tte In- 
tention to abandon and ttie act by wtiicli tlie abandonment is carried into 
eU'ect. There must be a concurrence of Intention to abandon and actual 
relinquishment of the property, so that it may be appropriated by the 
next corner. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 60; 
Dec. Dig. § 24.* 

For other définitions, see Words and Phrases, vol. 1, pp. 4-13 ; vol. 8, p. 
7559.] 

2. Mines and Mineeals (§ 26*) — Claims — Abandonment — Eelocation. 

Plaintiff in ejectment to recover certain unpatented mining claims al- 
leged that defendant's predecessors in 1907 conspired to do no worlî for 
that year and to relocate the claims as abandoned ; that they agreed to 
abandon the same on December 31, 1907, and on January 1, 1908, relo- 
cated them, plaintiff claimlng that after such abandonment defendant's 
predecessors were incompétent to lawfuUy relocate them. Defendant's 
answer alleged that its predecessors in title, in preparlng the notices of 
relocation, had not been advised and dld not lînow of a change in the 
State law by which it was no longer necessary in cases of relocation to 
State the land located was abandoned ground ; that they, without any in- 
tention of abandoning the claims, inserted such statement in their 
notices, belleving it to be necessary to make a valid relocation, and for 
no other reason, but they did not then or thereafter or ever abandon 
the claims or intend to abandon them or any part thereof ; and that 
between January and March, 1908, they eaused to be sunk on the ground 
embraced within the claims a shaft of specifled dimensions which dis- 
closed mineral-bearing rock, and that this was sufficient to save the 
claims for forfeiture for failure to perform the assessment work for 
1907, as provided by Clv. Code Arizona 1901, par. 3241, as amended by 
Act March 12, 1907 (Laws 1907, c. 22), without référence to the question 
of abandonment. Heli, that the déclaration of abandonment inserted in 

*For otlier cases see same topic & i numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe* 
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the notices of relocation, under tlie allégations in the ansvver, was in- 
sufficient to sliow as a matter of law that the claims had been in fact 
abaudoned. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 61- 
63 ; Dec. Dig. § 26.*] 

3. JUDGMEKT (§ 049*) — CONCLUSIVENESS — BaK. 

Wliere a former judgment is pleaded as a bar, it is essential that it 
be alleged, not only that the issues were the same, but it niust aiso be 
alleged that the cause of action was the same; but, where a jiidgnient 
is only pleaded as res .ludicata of certain issues previously deternûned, 
it is sufficient that the pleading allège tliat the issues were the same. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1794, 1T95- 
1803; Dec. Dig. § 949.*] 

4. Jtjdcjment (§ 720*) — Res Judicata — Issues. 

A fact or question which was actually and directly in issue in a for- 
mer suit, and was there ,1udicially passed on and determined by a donies- 
tic court of compétent jurisdiction, is conclusively settled by the judg- 
ment thereln so far as coucerns the parties to that action and persons 
In privity with theni, and cannot be again litigated in any future ac- 
tion between such parties or privles, in the same or any other court of 
the same .iurisdiction on the same or a différent cause of action. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1251 ; Dec. 
Dig. § 720.*] 

At Law. Ejectment by Fred S. Peachy against the Frisco Gold 
Mines Company. On motion by plaintiff for jitdgnient on the plead- 
ings, and in the event the motion is denied, then to strike out para- 
graph 13 of the defendant's answer, pleading a state court judgment 
in a case between plaintiff and defendant's predecessors in interest 
(Peachy v. Gaddis [Ariz.] 127 Pac. 139) as res judicata of certain 
issues raised in the présent action. Motion denied. 

William M. Seabury, of Phœnix, Ariz., for plaintiff. 
E. S. Clark, of Prescott, Ariz., and Walter Bennett and Kibbey, 
Bennett & Bennett, ail of Phœnix, Ariz., for défendant. 

MORROW, Circuit Judge. The action is in ejectment to recover 
possession of certain unpatented mining claims in the San Francisco 
miniiig district, in Mohave county, in this state. 

1. It is conceded by the plaintiff that on December 31, 1907, one 
D. M. Gaddis and W. E. Sauls, the defendant's predecessors in inter- 
est, were the undisputed owners and in possession of the claims in 
controversy under valid locations, but it is alleged, in substance, in 
the bill of ■ complaint that during the year 1907 Gaddis and Sauls 
conspired and agreed together to do no work and perform no labor 
upon or for the benefit of said mining claims or any of them for 
and during the year 1907, but, instead of performing the work and 
labor required upon said claims for said year, they conspired and 
agreed together to abandon the same, and each of them, on December 
31, 1907, and on January 1, 1908, to relocate each and every one of 
said claims, and thereafter, under and by virtue of their said pre- 
tended relocations of January 1, 1908, and not under and by virtue 
of the former titles to said claims and of each of them, owned by 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sait! Gadclis and Sauls, to hold the ground and premises embraced 
within said mining claims, and each of them, to the exclusion of ail 
other citizens of the United States who might lawfully enter upon 
and develop the same; that pursuant to said agreement and con- 
spiracy between Gaddis and Sauls they performed no labor and made 
no improvements upon the said claims, nor did they cause the same 
to be done during the year ending December 31, 1907, as required 
by section 2324 of the Revised Statutes ; that at no time thereafter 
did they, or their successors in interest, résume work upon said 
claims as required by said section; that they abandoned said claims 
on December 31, 1907, and surrendered ail right, title, and interest 
in and to said claims. It is alleged, further, that thereupon said 
claims reverted to the ownership of the government of the United 
States and became a part of the public domain, open to entry as Iode 
mining claims by any qualified citizen of the United States, save and 
■ e.vcept said Gaddis and Sauls, each of whom, by rea-son of his aban- 
donment of said claims, became disqualified and incompétent to laiv- 
fully relocate said claims or any part thereof; that notwithstanding 
such disqualification Gaddis and Sauls assumed to relocate each of 
said mining claims on January 1, 1908, by adopting the former bound- 
aries of the claims, together with the then existing discovery of min- 
erai in place upon each of said claims, and the discovery shaft upon 
each of said claims, but applying to each of said claims a différent 
name f rom that previously applied to each of them ; that about March 
12, 1908, Gaddis and Sauls recorded the relocation notice of each 
of said claims in the office of the county recorder of Mohave county ; 
that in each of said notices the said Gaddis and Sauls declared an4 
stated that they had relocated each of said claims as abandoned 
ground; that thereafter, through various mesne conveyances, the de- 
fendant became the successor in interest of said Gaddis and Sauls ; 
that on September 27, 1910, the plaintiff peaceably and openly en- 
tered into and upon a part of said premises and located the same by 
erecting thereon three certain location notices, and by making on 
each of said claims a discovery of minerai in place, and by sinking 
upon each of said claims a discovery shaft at the point and place of 
discovery ; that the plaintiff then and there began the érection and 
construction upon each of said claims of his discovery monuments, 
and that he placed in each of said discovery monuments notices of 
location; that said notices and each of them were duly posted at the 
discovery point and points of each of said claims, and that at said 
points there then was, and still is, a well-defîned vein or crevice in 
rock and place carrying gold and other precious metals ; that the 
plaintiff thereupon began the vi'ork of perfecting the locations by 
measuring the boundaries of said claims and by placing monuments 
thereon, as required by the statute, but that while so engaged the 
agents and représentatives of one Joshua R. Clair, who on August 
12, 1909, obtained from Gaddis and Sauls an option to purchase said 
claims, and afterwards became the successor in interest of Gaddis 
and Sauls, and the predecessor in interest of the défendant, and who 
was then in possession of the premises adjacent to the claims in con- 
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troversy, with force and arms prevented the plaintiff from continuing 
the completion of his said locations, or any of thein, demolished one 
of plaintiff's location monuments erected by him, and by threats of 
violence and pliysical injury against the plaintiff drove, expelled, and 
ousted the plaintiff and his assistant from said premises. 

It is further alleged by the plaintiff that for the protection and 
préservation of his rights in the premises, he instituted a suit in equity 
on December 10, 1910, in the then territorial court of the Fourth ju- 
dicial district of the territory of Arizona, to quiet his title to said 
mining claims; that a gênerai demurrer based upon the ground that 
plaintiff's complaint failed to state facts sufficient to constitute a cause 
of action was interposed by the défendant, and sustained by the 
court; that a judgment was entered thereon dismissing the plaintiff's 
complaint upon such ground, and thereafter, on or about Septem- 
ber 28, 1912, the said judgment was afïirmed by the Suprême Court 
of the State of Arizona, which said judgment of affirmance became 
final on November 8, 1912, at which time said Suprême Court denied 
plaintiff's application for a rehearing of said cause. But plaintiff 
allèges that the complaint herein is wholly and materially différent 
from his complaint in said action in the state court, and supplies 
each and ail of the defects and deficiencies contained in the former 
complaint. 

Plaintiff further allèges that during the month of October, 1911, 
he first learned that early in September, 1911, the predecessors in iil- 
terest of the défendant had se far proceeded with the construction of 
a mill upon the said premises that the défendant was able to operate 
the same and reduce the ores contained in said premises, and to ex- 
tract theref rom the gold and other precious metals contained therein ; 
that said mill bas a capacity of 40 tons of ore every 24 hours; that 
it is the intent and purpose of the défendant to continue the opéra- 
tion of said mill and to increase its capacity, thereby depleating, de- 
stroying, and exhausting plaintiff's property and estate in said prem- 
ises; that the défendant is now converting the product of the ores 
so reduced as aforesaid to its own use and benefit. It is further al- 
leged that, under an order of court, the défendant was restrained 
from interfering with the plaintiff in the completion of his location 
of the claims in controversy, and under this order plaintiff was per- 
mitted to perform the work and improvements required by the stat- 
ute for the year 1911. 

The relief demanded by the plaintiff is the recovery of posses- 
sion of the premises ; that the défendant be ejected from the posses- 
sion and occupation of the premises; that the plaintiff recover dam- 
ages for the use and occupation thereof , and for the value of the ores 
and precious metals extracted from said premises by the défendant. 

The défendant in its answer dénies specifically the charge made in 
the complaint, that Gaddis and Sauls conspired together and agreed 
and determined between themselves not to do or perform any work 
or labor upon or for the benefit of said mining claims, or any of them, 
during the year 1907 ; dénies that they conspired together and agreed 
and determined between themselves to abandon said claims or any 
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of theni on December 31, 1907, or at any other time, or to relocate 
the said claims, and to hold the ground and premises embraced with- 
in said mining claims under such relocation ; dénies that pursuant 
to such agreement between Gaddis and Sauls they did not do or 
cause to be donc or performed any labor or work or improvement 
upon said claims for the benefit of said claims; dénies that at no 
time after January 1, 1908, the said Gaddis and Sauls resumed work' 
on said claims ; dénies that pursuant to any agreement or conspiracy 
they did on December 31, 1907, or at any other time, or at ail, aban- 
don said claims or any or either of them, or surrender the right, ti- 
tle, and interest in said claims; dénies that said claims on the ist 
day of January, 1908, or at any other time, reverted to the unquali- 
fied ownership of the government of the United States, and became 
part and parcel of the unappropriated public domain, open to entry 
by any qualified citizen of the United States. 

The défendant admits that Gaddis and Sauls did attempt to relocate 
each of said claims, and the ground embraced in the exterior bound- 
aries thereof, under certain names set forth in the answer; but dénies 
that in making said locations said Gaddis and Sauls adopted the dis- 
covery shaft upon each of said claims, and the location work thereto- 
fore done and performed upon each of said claims; dénies that said 
Gaddis and Sauls did not cause to be done upon the ground embraced 
within said locations the amount of work required by law to be done 
and performed upon mining locations to constitute a valid location 
thereof; admits the recording of notices by Gaddis and Sauls as al- 
leged in the complaint. 

The défendant allèges that between the Ist day of January, 1908, 
and the 12th day of March, 1908, Gaddis and Sauls caused to be sunk 
upon the ground embraced within each of said claims a shaft 4 feet 
wide by 6 feet long, with a depth of at least 10 feet below the lowest 
part of the rim at the surface, each of which shafts disclosed at the 
bottom minerai in place carrying gold, silver, and other precious metals, 
except that on one of the claims the tunnel then existing thereon was 
between said last-mentioned dates driven for a distance of at least 
10 feet further than the same existed on the Ist day of January, 1908, 
and that the tunnel disclosed on its face minerai in place carrying gold, 
silver, and other precious metals. The défendant further allèges that 
during the months of February and March, 1909, Gaddis and Sauls 
performed and caused to be performed upon the ground embraced 
within the boundaries of said claims, and another claim contiguous 
thereto, but in the same group, and for the development and benefit 
of ail of said claims, work, labor, and improvements of the value of at 
least $300, and thereafter, during the months of August, September, 
October, November, and December of said year Gaddis and Sauls per- 
formed and caused to be performed work and labor upon said claims, 
and upon another claim contiguous thereto, ail of which claims were 
improved, developed, and benefited thereby, work, labor, and improve- 
ments of the value of $5,000. Défendant further allèges that during 
the year 1910, and prior to the 28th day of September of that year, 
Gaddis and Sauls expended and caused to be expended upon the 
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ground embraced vvithin the boundaries of said claims, and another 
daim in said group contiguous thereto, the sum of $70,000 in tlie de- 
velopment, opening, and improvement of the ground embraced vvithin 
the boundaries of said mining claims, and for the benefit thereof, and 
at least $15,000 of said sum was expended upon said claims in the 
development of each and every one of them in mining exploration and 
in the extraction of ores and metals therefrom; that the balance, of 
said sum was expended for the construction of a mill, and the instai'a- 
tion of the niachinery, appliances, and apparatus therewith connected, 
for the treatment, réduction, and milling of the ores and minerais con- 
tained in the ground embraced within the boundaries of said mining 
claims. The défendant admits the transfer of title as alleged in the 
complaint under which the défendant has become the successor in in- 
terest of Gaddis and Sauls in said mining ground. 

The défendant dénies that on September 27, 1910, or at any other 
time, the plaintiiï made any valid location of any part of the ground 
embraced within the boundaries of the claims mentioned and described 
in the complaint, but allèges the facts to be that on the 28th day of 
September, 1910, and while the predecessors in interest of the défend- 
ant were in the actual, peaceable, and undisputed possession of said 
claims, and each of them, and ail of the ground embraced therein, and 
while the predecessors in interest of the défendant were expending 
and causing to be expended the sums of money mentioned in the an- 
swer, and preparing to expend other and much greater sums of money 
in the development and improvement of said claims, and engaged in 
good faith in holding, developing and working said claims, and each 
of them, the plaintiiï unlawfully, wrongfully, and in violation of eq- 
uity, morals, and good conscience entered upon said claims as a tres- 
passer, in violation of the equities and rights of the predecessors in 
interest of the défendant, and pretended and attempted to locate a part 
of the said premises by erecting thereon three certain location notices, 
but that said plaintiff did not perform, nor undertake in good faith, 
or with due diligence, to perform, and has not yet performed, any 
other act of location recjuired by law within the time limited or at any 
other time. 

The défendant admits that prior to September, 1911, and on or be- 
fore the 28th day of September, 1910, the predecessors in interest of 
the défendant, at an expense exceeding $50,000, constructed a mill up- 
on the premises embraced within the boundaries of said claims ; that 
ever since said date the défendants and its predecessors in interest hâve 
been in the sole and exclusive possession of said premises and of the 
whole thereof, and hâve been extracting from the ores contained with- 
in the boundaries of said mining claims gold and other precious metals 
contained therein; admits that it is the purpose of the défendant to 
continue to operate said mill and to take ont the ores containing pre- 
cious metals upon said mining claims, and to extract the precious 
metals therefrom. The défendant admits that on or about December 
23, 1911, one of the justices of the Suprême Court of the territory of 
Arizona granted the plaintiff in a suit then pending in the Suprême 
Court of the territory of Arizona the right to perform the annual as-: 
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sessment work and labor upon the ground embraced vvithiu his alleged 
locations thereof; but dénies that the plaintiff pursuant to said ovder 
or at ail bas ever performed any work or labor upon said premises 
amounting to the sum of $300, or âny other sum. The défendant ad- 
mits that it is now in the exclusive occupation of the whole of the 
premises so located by Gaddis and Sauls. 

The défendant allèges that on September 28, 1910, the predecessors 
in interest of the défendant were, and theretofore had been, in the 
actual, exclusive, and undisputed possession of ail the ground em- 
braced within the mining claims so located by the said Gaddis and 
Sauls and each of them, by vvhatever names said claims hâve been 
knovvn or called, since November, 1903 ; that they bave paid ail taxes 
lawfully levied thereon. The défendant dénies that the said mining 
locations and the ground embraced therein, or any or either of them, 
hâve ever been forfeited or abandoned by the predecessors in interest 
of the défendant ; dénies that the plaintifï has ever acquired or novi^ 
bas any right, title, or interest, or any right to the possession of any 
portion of said mining claims embraced within the boundaries thereof 
or any part thereof. The défendant allèges that Gaddis and Sauls 
during the year 1907 were informed and believed that the Congress of 
the United States had enacted or was about to enact a law exempting 
ail mining claims from assessment work or annual labor during that 
year ; that, relying in good f aith upon such information and belief , 
the said Gaddis and Sauls did not perform such annual labor or as- 
sessment work upon said claims ; that, when they discovered that no 
such law had in fact been passed by Congress, they had no time within 
which to do such work within said year, and in good faith, and be- 
cause of having been niisled and misinformed as aforesaid, they be- 
lieved it necessary to relocate said claims, neither of said parties then 
knowing that a resumption of work upon said claims before the inter- 
vention of adverse rights would secure and préserve to them their said 
claims; that in preparing notices of relocation said Gaddis and Sauls 
had not been advised and did not know that the Législative Assembly 
of Arizona of 1907 had amended the law relative to the relocation 
of mining claims that it was no longer necessary to state that the same 
was located as abandoned ground, and therefore said parties and each 
of them, without any intention of abandoning said claims or the ground 
embraced therein, or any part thereof, believed it to be necessary to 
state in said location notices, and for that reason and no other they 
did state therein, that the said claims were relocated as abandoned 
ground, but the défendant allèges that said Gaddis and Sauls did not 
then, or thereafter, or ever, abandon said claims, or intend to abandon 
the same or any part thereof, but that they continued from the Ist day 
of January, 1908, as before, in the possession, enjoyment, and develop- 
ment of said claims, and since said Ist day of January, 1908, and prior 
to the attempted location thereof by plaintifï, they had done and caused 
to be done upon said claims many times the amount of assessment work 
required to be done in the year 1907, and for each and every year sub- 
séquent thereto. 

The défendant admits the bringing of the suit mentioned in the com- 
plaint, and allèges that in said cause the issues were identically the 
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same as the issues in this case; that a judgment vvas duly made and 
entered therein in favor of the défendants and against the plaintiff 
therein, dismissing the plaintifï's said bill of complaint upon the merits ; 
that the plaintiff thereupon took an appeal from said judgment to the 
Suprême Court of the territory of Arizona, and such proceedings were 
thereupon had upon said appeal tliat the judgment was by said Su- 
prême Court in ail things affirmed; that said judgment of said District 
Court and the Suprême Court of the territory, now remain of record 
in said courts, and is unreversed, not appealed from, and in full force 
and effect. 

It is contended by the plaintiff that thèse allégations of the complaint 
and answer do not raise any questions of fact, but only questions of 
law, and that upon the détermination of such questions of law he is 
entitled to a judgment for the possession of the claims in controversy. 
Reduced to its simplest terms, the plaintiff's contention is this : Gaddis 
and Sauls having failed to do any work or perf orm any labor or make 
any improvements upon the claims in controversy during the year 1907, 
and having declared ia their relocation notices that they had relocated 
abandoned ground, it followed as a légal conséquence that such ground 
had reverted to the government of the United States and had become 
a part of the public domain, open to location and entry by any quali- 
fîed citizen of the United States, save and except Gaddis and Sauls, 
each of whom, by reason of his abandonment of said claims, became 
disqualified and incompétent to lawfully relocate said claims or any 
part thereof. Can this contention be sustained? 

It is provided in section 2324 of the Revised Statutes of the United 
States (U. S. Comp. St. 1901, p. 1426) that: 

"On each claim located after the tenth day of May, eighteen hundred and 
seventy-two, and until a patent has been Issued therefor, not less than one 
hundred dollars' worth of labor shall be perfornied or Improvements made 
during each year, =s * * and upon a fallure to comply with thèse con- 
ditions, the claim or mine upon whicli such fallure occurred slial! be oi)en to 
reloeation In the sanie manuer as if no location of the same had ever been 
made, provided that the original locators, thelr helrs, assigna, or légal rep- 
résentatives, hâve not resumed work upon the claim after failure and be- 
tore such location." 

Congress in the year 1893, by Act Nov. 3, 1893 (28 Stat. 6, c. 12), 
and again in the year 1894, by the Act July 18, 1894 (28 Stat. 114, c. 
142), suspended the provisions of section 2324, requiring $100 worth 
of labor to be performed or improvements made during the years 1893 
and 1894. The défendant in its answer, in addition to denying the 
plaintiff's charge of a conspiracy in 1907 on the part of Gaddis and 
Sauls to abandon and relocate the claims in controversy, allèges that 
during the year 1907 they had been informed and believed that Con- 
gress had enacted or was about to enact a law exempting ail mining 
claims from assessment work or annual labor during that year; that, 
relying in good faith upon such information and belief, the said par- 
ties did not perform such annual labor or assessment work upon said 
claims, and, when they discovered that no such law had in fact been 
passed by Congress, they had no time within which to do such work 
within said year and in good faith, and because of having been misled 
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and misinformed as aforesaid they believed it necessary to relocate 
said daims, neither of said parties then knowing that the resumption 
of work upoti said daims before the intervention of adverse rights 
w^ould secure and préserve to them their said daims. 

But it is alleged in the defendant's answer that Gaddis and Sauls 
continued from the Ist day of January, 1908, as before, in the pos- 
session, enjoyment, and development of said daims, and since said 
Ist day of January, 1908, and prior to the attempted location thereof 
by the plaintiff, they had done and caused to be donc upon said daims 
many times the amount of assessment work required to be done in the 
year 1907, and for each and every year subséquent thereto. In other 
words, this allégation is in efïect a dedaration on the part of the de- 
fendant that it, and its predecessors in interest, and particularly Gaddis 
and Sauls, upon their failure to comply with the provisions of section 
2324 of the Revised Statutes of the United States, with respect to the 
requirement of labor and work to be performed upon said daims for 
the year 1907, resumed work upon said daims on January 1, 1908, and 
before the alleged location by the plaintiff on September 28, 1910, and 
did the work and performed the labor required by the statute for each 
and every year after the year 1907. 

Prior to March 12, 1907, section 3241 of the Revised Statutes of 
Arizona, so far as it is material to this case, provided : 

"The relocatlon of forfeited or abandoned Iode clalms shall only be made 
by siuklng a new dlscovery shaft and flxing the boundary in the same man- 
ner and to the same estent as is required in making an original location ; 
or the relocator may sink the original discovery shaft ten feet deeper than 
it was at the date of the commencement of sucli location, and shall erect 
new or make the old monuments the same as originally required. In elther 
case a new location monument shall be erected, and the location notice shall 
state if the whole or any portion of the new location is located as abaudoned 
property, else it shall be void." 

By Act March 12, 1907 (Session Laws of Arizona 1907, c. 22m, p. 
27), that part of section 3241 of the Revised Statutes heretofore re- 
f erred to was amended as follows : 

"The location of an abandoned or forfeited claim shall be made in ac- 
cordance with the provisions of paragraph 3232 * * * of the Revised 
Statutes of Arizona, 1901, except that the relocator may, if he so elect, per- 
form his location work by sinklng the original location shaft ten feet deeper 
than it was originally." 

This amendment, so far as it is material to the présent inquiry, con- 
sisted in providing that the location of an abandoned or forfeited 
claim should be made in the same manner as the original location (re- 
quired by section 3232), except that the relocator might, if he so 
elected, perform his location work by sinking the original location 
shaft 10 feet deeper than it was originally. There was this further 
différence in the amended section. It omitted the following clause of 
the original section : 

"And the location notice shall state if the whole or any part of the new lo- 
cation is located as abandoned property, else it shall be void." 

With respect to this change in the requirements of the location no- 
tices, the défendant allèges in its answer that: 
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"In preparing the notices of reloeation, the said Gaddis and Sauls liad not 
been advised and dld not know that the Législative Assembly o£ Arizona of 
1907 had so amended tlie law relative to the relocation of mining claims that 
it was no longer necessary to state that the same was located as abandoned 
ground, and tlierefore said parties and each of them, vi^ithout any intention 
of abandoning said claims or the ground embraced therein, or any part 
thereof, believed it to be necessary to state in said location notices, and for 
that reaspn and no other, they did state therein that the said claims were 
relocated as abandoned ground ; but the défendant says that the said (iaddis 
and Sauls, the predecessors in interest of this défendant, did not, theu or 
thereafter, or ever, abandon said claims or intend to abandon the same, or 
any part thereof." 

But it is alleged in defendaiit's answer that between the Ist day of 
January, 1908, and the 12th day of March, 1908, said Gaddis and 
Sauls caused to be sunk upon the ground embraced within each of said 
claims a shaft 4 feet wide by 6 feet long, to a depth of at least 10 feet 
beloW the lowest part of the rim at the surface, each of which said 
shafts disclosed at the bottom minerai in place, carrying gold, silver, 
and other precious metals. In other words, this allégation taken in 
connection with the other allégations of the answer is an équivalent of 
an allégation that they complied with the requirements of section 3241 
of the Revised Statutes of Arizona, as amended by Act March 12, 
1907, with respect to forfeited or abandoned claims, notwithstanding 
the fact that they never intended to abandon or forfeit such claims, but 
had continued, without interruption, to possess and develop the same. 

[1 ] The first question to be determined is this : Was there an aban- 
donment of thèse claims by Gaddis and Sauls, as the facts are alleged 
in the complaint and not denied in the answer ? In 1 Snyder on Mines, 
§ 509, the term "abandonment" as used in mining law is defined, upon 
the authority of cited cases, as follows : 

"Abandonment includes both the intention to abandon and the act by which 
the abandonment is carried into efCect. To constitute an abandonment there 
must be a concurrence of the intention to abandon and the actual reliiKpiish- 
ment of the property so that it may be appropriated by the next comer." 

In section 512 of the same work the term "abandonment" is defined 
with respect to possessory titles in connection with the annual labor 
acts, as follows : 

"ïo constitute an abandonment there must be a golng away. and a re- 
linqnishing of rights, with the intention never to return. A volnutary and 
indepeudeut piirpose to surrender whatever claim the person lias to the next 
comer is essential. It is thns a question of act and intention, and the fact 
is to be found from the intention and the act, when considered together, 
in connection with ail the circnmstances in the case. The testiniony of the 
fact of abandonment by a former owner is eonclusive évidence tliereof ; and 
évidence upon this question is admissible under the gênerai issue. But there 
unist be au abandonment in fact. A mère belief ou the part of the reloeator 
that sucli is the case Is not sufficient to establish one." 

[2] It appears very clearly from thèse définitions that the abandon- 
ment of the claims in controversy by Gaddis and Sauls, or their suc- 
cessors in interest, is not established as a conclusion of law to be drawn 
from the allégations of the complaint and the admissions of the an- 
swer. The déclaration of abandonment alleged to bave been inserted 
in the notices of relocation, in ignorance of a change in the law in that 
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respect, is not sufficient to overcome the direct and positive allégations 
of the answer tliat an abandonment was not intended by Gaddis and 
Sauls and that said claims were not in fact abandoned. 

The remaining question is, Was there a resumption of work under 
the provisions of section 2324 of the Revised Statutes of the United 
States, after failure to do the annual work required for the year 1907, 
and that is a question of fact to be determined upon the trial of the 
case. The motion for a judgment on the pleadings is therefore denied. 

2. The plaintiff's motion to strike out paragraph 13 of the detend- 
ant's answer is upon the ground that the same fails to state facts con- 
stituting a défense to the action. The paragraph in question sets up 
a judgment in the state court in a case wherein the plaintilï herein was 
the plaintiff, and the predecessors in interest of the défendant herein 
were the défendants. The paragraph allèges that in the action in the 
state court the issues were identically the same as the issues in this 
cause, and that a judgment was duly made and entered in the first- 
mentioned cause in favor of the défendants therein, and against the 
plaintifif therein and herein, dismissing the said plaintifif's bill of com- 
plaint upon the merits. 

[3] The objection is that it is not sufficient that the issues in the 
first case were the same as in the présent case; the cause of action 
must be the same. This objection would be good if the judgment in 
the state court were pleaded as a bar to a judgment in this case, but 
I do not so understand the allégation of the answer. What is set up 
is that certain issues in the présent case were in the former case, and, 
having been determined, such issues cannot be again be litigated in 
this case. 

[4] The rule, as stated in 23 Cyc. 1215, is as follows: 

"A fact or question which was actually and directly in issue in a former 
suit, and was there judicially passed upon and determined l)y a domestic 
court of compétent .iurisdiction, is conclusively settled by the judsment therein, 
so far as concerns the parties to that action and persons in privity with them, 
and cannot be again litigated in any future action betweeu such parties or 
privies, in the same court or in any other court of concurrent jurisdiction, 
upon the same or a différent cause of action." 

With respect to the bar of a former judgment the rule is stated in 
23 Cyc. 1216, as follows: 

"A former judgment between the same parties is a bar to the maintenance 
of the second action only when the causes of action in the two suits are 
identical. But it will be conclusive and final as to any issue litigated, and 
determined in the former suit, and conilng again in question in the second 
suit, although the latter is brought upon an entirely différent cause of ac- 
tion." 

Thèse two rules are supported by abundant authorities. 

The court has been furnished with the pleadings and briefs in the 
case in the state court, and the décision of the Suprême Court of the 
state upon the issues in that case has been cited (Peachy v. Gaddis 
JAriz.] 127 Pac. 739); but it is not within the scope of the présent 
inquiry to détermine what the issues were in that case, or whether any 
of those issues are involved in the présent case. The court is now 
dealing with a question of pleading, and upon that question the court 
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is of the opinion that paragraph 13 is sufficient to set up a défense 
upon such issues in the présent case as may be found, upon the trial, 
to hâve been determined in the former case. 

The motion to strike out paragraph 13 of the answer is therefore 
denied. 



DUNLEVY V. NEW YORK LIFE INS. CO. et al. 
(District Court, N. D. Oalifornia, Second Division. March 10, 1913.) 

No. 15,041. 

1. Insurance (§ 211*) — Life Polict— Assignmbnt— Deliveet. 

Wliere insured executed an assignaient of a life pollcy to his daugliter 
in duplicate, as requlred by the Insurer's rules, and botli copies were 
sent to tlie insurer's home office, after which one copy was retained by 
the insurer and the other returned to the insured, who kept it with the 
pollcy in hls possession, the formai exécution and sending of the asslgn- 
ment to the Insurance company was presumptlvely for the benefit of the 
assignée, and, as between her and the assigner, In the absence of any- 
thing to évince a contrary intention, eonstituted a sufficient delivery. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 480 ; Dec. Dig. 
I 211.*] 

2. Insurance (§ 211*)— âssignment to Ineant— Delivery. 

Where a father executed an âssignment of a pollcy on hls life to a 
mlnor daughter, who was living with him, he being her natural guardian 
and the custodian of her property and effects, no actual physical delivery 
of the âssignment to her was necessary to render it effective. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 480; Dec. Dig. 
§ 211.*] 

3. Insurance (§ 212*) — Assignment — Effbct — Coktinued Payment of Pre- 

MIUMS. 

Where a father assigned a pollcy on his life to his mlnor daughter, who 
was Uvlng with hlm, the fact that he continued to pay the premlums was 
not évidence that he did not regard the assignment as absolute, or that he 
Intended It should bc conditlonal and ineffective unless he dled before the 
pollcy matured. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 481, 482; Dec. 
Dig. § 212.*] 

4. Insurance (§ 219*) — Policy — Assignment — Mistake. 

Where a father executed an absolute assignment of a policy on his Ilfe 
to his minor daughter, the fact that he directed the Insurance company's 
agent who drew the assignment, to malje it conditlonal on hls dylng be- 
fore the pollcy matured, whlch the agent failed to do, and that insured 
signed the assignment wlthout reading it, relying on the agent's assur- 
ance that it was ail right, was InefCective to defeat the rights of the 
daughter as assignée. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 488, 489, 494r- 
496 ; Dec. Dig. § 219.*] 

5. JuDGMBNT (§ 17*) — Service Without the State— Jubisdiotion. 

Plaintlff's father having assigned a tontine Insurance policy on his 
life to her while she was a résident of Pennsylvania, judgment was re- 
covered by a créditer agalnst her in that state in 1907. In 1909, after 
plalntlff had removed to Callfornia, a writ of exécution attachment was 
issued on the judgment and served in Pennsylvania on the local agent 
of the Insurance company and on plaintifC's father ; plaintlfE being served 

♦Por other cases see aame toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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only by dellvery of a copy of the process to her wlthout the state. She 
did not appear, and on a feigned Issue to détermine the ownersliip of the 
fund, whieh the Insurance company paid into court, it was determined 
that it belouged to plaintiff's father, and not to her. Ileld that, while 
the Pennsylvania court acqulred jurisdiction by its garnishee process to 
détermine, as between plaintiff and her ereditors, the rights of the lat- 
ter to subject to their judgment any debt due plaintiff or other property 
of plaintiff in Pennsylvania to the extent of the judgment, it had no 
Jurisdiction, wlthout plaintiff's Personal présence, to try her rights in 
the policy as between her and her father aud the Insurance company, 
the feigned issue raising such question being independent of the garnish- 
ment proceeding; and hence the judgment thereln was not conclusive on 
plaintiff against her right to reeover the amount of the policy on its 
maturity, as against the Insurance company and her father. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 25-33, 157, 
422 ; Dec. Dig. § IT.*] 

At Law. Action by Effie J. Gould Dunlevy against the New York 
Life Insurance Company and another. Judgment for plaintiff. 

Frank W. Taft, Clarence Coonan, and Nat Sclimulowitz, ail of San 
Francisco, Cal, for plaintiff. 

Page, McCutchen, Knight & Olney, of San Francisco, Cal., for de- 
fendant New York Life Ins. Co. 

VAN FLEET, District Judge. Plaintiff brings this action to reeov- 
er $2,479.70, the cash surrender value accrued under the tontine pro- 
visions of a policy of life insurance issued by the défendant insurance 
company on the life of its codefendant, Joseph W. Gould, the father 
of plaintiff; the policy being alleged to hâve been assigned by Gould 
to plaintiff. 

The défenses of the insurance company are: (1) That there was 
no valid or perfected assignment of the policy to the plaintiff; and 
(2) that plaintiff is concluded by a judgment recovered against the 
company by its codefendant, Gould, on the same demand in the court 
of common pleas of the state of Pennsylvania, under which judgment 
the amount involved has been fully paid to the latter. The answer of 
the défendant Gould, while silent as to the judgment, sets up that the 
assignment counted on never became perfected, for reasons that will 
be hereafter noticed. 

[1] L As to the validity of the alleged assignment. The policy was 
issued to Gould, then a résident of Pittsburgh, Pa., in 1889. In 1893, 
while his daughter, the plaintiff, was a child of 13 years, living with 
him and under his protection and maintenance, he went to the office of 
the local agent of the company and executed an assignment of the 
policy to her, absolute and unconditional in form, purporting to trans- 
fer to her "ail dividend, benefit, and advantage to be had or derived 
therefrom." The assignment was executed in duplicate with ail the 
formality required by the company, and acknowledged bef ore a notary. 
As required by the rules of the company, both copies were sent to its 
home office in New York, to be viséed by the company before becoming 
effective; whereupon one copy was retained by the company and the 
other returned to Gould, who kept it, with the policy, in his posses- 

•For other cases see same topic & § numbee in De«. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sion, and thereafter continued to pay the premiums until the expira- 
tion of the tontine period and the payment to him of the amount due 
thereon, as hereinafter stated, when it vvas surrendered to the Com- 
pany. 

It is claimed that thèse facts fail to disclose a valid transfer of the 
poHcy, for want of any dehvery of the assignment and the pohcy to 
the plaintiff. If by this is meant that an actual physical delivery of 
the documents was essential to complète the transaction, the claim is 
untenable. In the first place, the formai exécution and sending of 
the assignment to the insurance company, although in obédience to the 
requirement of its rules, is presumptively for the benefit of the as- 
signée, and as between the latter and the assignor, in the absence of 
anything to évince a contrary purpose, will be regarded as a sufficient 
delivery. McDonough v. ^îîtna L,ife Ins. Co., 38 Mise Rep. 625, 78 
N. Y. Supp. 217; Hurlbut v. Hurlbut, 49 Hun, 189, 1 N. Y. Supp. 
854. 

[2] But, in the next place, no actual delivery was required under 
the circumstances disclosed in this case, because thé assignée was in- 
capable of receiving it. She was a minor, under the care and protec- 
tion of the assignor, her father, and the latter was therefore the nat- 
ural custodian of her property and efifects, as he was of her person. 
Under thèse circumstances, no actual physical delivery was called for 
to perfect the title of the assignée. Burges v. New York Life Ins. 
Co. (Tex. Civ. App.) 53 S. W. 602. 

[3] It is urged that the fact that Gould continued to pay the pre- 
miums on the policy is évidence that he did not regard the assignment 
as complète. This is without force. In making the assignment to bis 
daughter, a minor, and so far as appears without estate, Gould knew 
that if the premiums were not paid by him they would not be paid at 
ail, and the presumption will not be indulged that he entered upon the 
transaction vvith the purpose of doing a thing which would resuit in 
a forfeiture of ail right under the policy for want of payment of the 
premiums. The presumption will be preferred that in continuing to 
pay them it was his purpose to pay them for the benefit of bis daugh- 
ter. 

[4] The further claim that the assignment was a conditional one, 
and never became effective, is based upon the testimony of Gould that 
he had no intention to make an absolute assignment to his daughter ; 
that he told the agent of the company, when he went to the office to 
exécute it, that he wished to make it conditional upon his dying be- 
fore the policy was paid, desiring to reserve to himself the right to 
collect anything to be paid on the policy at its maturity, should he be 
alive; that the agent instead drew the assignment in the absolute 
form, and it was signed by him without reading it, relying on the as- 
surance of the agent that it was ail right. This évidence is not suf- 
ficient to defeat the plaintiff's title. There is no suggestion of fraud 
in the transaction. If his évidence is true, Gould might perhaps hâve 
maintained an action to bave the instrument ref ormed for mistake ; 
but he bas not done so, and no such relief is asked or may be had in 
this action. I am satisfied that the transfer of Gould's rights under 
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the policy was a complète and valid transaction, and that neither he 
nor the insurance company can successfully assail it hère. It must be 
borne in mind that \ve are not deaHng with a case like those reUed on 
by the défendants, where the rights of creditors, or innocent third 
parties with superior equities, are involved, but are concerned only 
with the rights of the assignor and his assignée as between themselves. 

[5] 2. Is plaintiiï concluded by the judgment pleaded in bar? The 
record discloses thèse f acts : In 1907 Boggs & Buhl, creditors of 
the plaintiff, the latter then residing in Pennsylvania, recovered a 
judgment against her in the court of common pleas of Allegheny 
county in that state. That the court obtained jurisdiction of this 
plaintiff in that case no question is made; due service being had upon 
her in accordance with the laws of Pennsylvania. In November, 1909, 
knowledge of the interest claimed by the plaintiff in the policy in suit 
having come to the judgment creditors, a writ of exécution attach- 
ment issued on the judgment and was served upon the local agent of 
the défendant insurance company in that state and upon Joseph W. 
Gould, the other défendant hère. At this time the plaintiff had re- 
moved from Pennsylvania to this state, and taken up her résidence 
hère, and no service of the writ was had on her. Gould appeared in 
response to the garnishment, denying any assignment of the policy 
to the plaintiff hère, and alleging a sole right in himself to the amount 
due thereon. The insurance company also answered, admitting its 
indebtedness under the policy, but setting up that the fund was claimed 
by both Gould and this plaintiff, and prayed to be advised as to its 
rights. Other creditors of the plaintiff having levied garnishments 
upon the insurance company against the fund, the latter filed a pé- 
tition in the court of common pleas, asking leave to pay the money 
into court, and praying that the several claimants be required to in- 
terplead and hâve their respective rights determined. Leave was 
granted, the fund paid into the hands of the prothonotary, and there- 
■after, in February, 1910, the court granted a rule as prayed, requiring 
the several claimants to the fund to interplead for the purpose of de- 
termining their respective rights. It being made to appear that the 
plaintiff hère was then a résident of California, the court directed that 
the rule be served upon her hère by delivery of a copy to her person- 
ally, which was donc, but plaintiff did not appear. The other parties 
having appeared, the court thereafter entered a rule that a feigned 
issue be framed and tried to détermine vvhether Gould had made a 
valid gift of the policy to the plaintiff hère. A trial of this issue was 
had before a jury, without the présence or appearance therein of the 
plaintiff, and the jury found that no assignment or gift of the policy 
had been made to plaintiff. Upon this verdict the court of common 
pleas entered its order or judgment directing the prothonotary to pay 
over the fund to Joseph W. Gould, and held that neither the plaintiff 
hère nor her creditors had any right therein. This is the adjudication 
upon which the défendant company relies as a bar to plaintiff's re- 
covery. 

I think it quite obvions that this judgment in no wise concludes 
plaintiff's rights involved in this case. The court of common pleas, by 
204 F.— 4a 
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virtue of the existence upon its records of a valid unsatisfied judg- 
ment against the plaintiff, undoubtedly acquired jurisdiction by its 
garnishee process to détermine as bétween plaintiff and her creditors 
the rights of the latter to subject to the satisfaction of their judgment 
any debt due plaintiiï, or other property of hers in Pennsylvania, to 
the extent of such judgment (Louisville, etc., Ry. Co. v. Deer, 200 U. 
S. 176, 26 Sup. Ct. 207, 50 L. Ed. 426; Harris v. Balk, 198 U. S. 215, 
25 Sup. Ct. 625, 49 L. Ed. 1023, 3 Ann. Cas. 1084; Pennoyer v. 
Neff, 95 U. S. 714, 24 L. Ed. 565) ; but I regard it as equally certain 
that that court was without jurisdiction to proceed, without the Per- 
sonal présence of the plaintiff, to try the question of the rights of 
plaintiff in the poHcy in suit as between her and Gould and the in- 
surance company. The proceeding of interpleader at the instance of 
the insurance company, in which the feigned issue stated was sought 
to be tried, was in this respect quite independent of the proceeding on 
garnishment. Ruff v. Ruff, 85 Pa. 333. As to the former, the Penn- 
sylvania court was without jurisdiction of the person of the plaintiff, 
since the method of service upon her was whoUy ineffectuai for the 
purpose — a proposition so^ thoroughly settled that the authorities need 
not be referred to. A court must, to render an effectuai judgment, 
hâve jurisdiction either of the person of the défendant or the res. 
Pennoyer v. Neff, supra. The judgment of the court of common pleas 
itself détermines that it had no jurisdiction of the latter, since it is 
adjudged that the debt levied upon, and which alone would give it 
jurisdiction, was not the debt of plaintiff, but of a third party, as 
against whom the creditors of plaintiff had no rights. 

I am satisfied, therefore, that it must be held that the judgment 
pleaded is not conclusive upon the plaintiff, and constitutes no bar to 
a recovery on the policy. 

Judgment must accordingly go in favor of plaintiff for the amount 
sued for, with interest and costs, as prayed. 



In re WENATCHEB HEIGHTS ORCIIARD CO. 
(District Court, W. D. Washington, N. D. April 22, 1913.) 

No. 5,025. 

Bankeuptcy (§ 63*) — Gbou:sds — Insolvbncy — AppoiNT>rENT OF Receiveb. 

On pétition to a state court of compétent jurisdiction alleging that a 
corporation was insolvent, an order appointing a receiver of the corpo- 
ration's property, on a findlng of iusolveney, coupled with a subsequently 
proven fact of insolveney at the time the receiver was appointed, was 
sufRcient to justify an adjudication in baukruptcy, under Bankr. Act 
July 1, 1898, c. 541, § 3, 30 Stat. 546, 547 (TJ. S. Conip. St. 1901, p. 3422), 
providing that an application for a receiver or trustée of an alleged bank- 
rupt while Insolvent, and the appointmeut of such receiver or trustée, 
shall constitute an act of bankruptcy, though the state court, after the 
filing of the bankruptcy pétition, modlfied its former order by recitiug 
that it was made on grounds other than the insolveney of the corpora- 
tion. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 63.*] 

•For other cases see same topic &. § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Bankruptcy. In the matter of bankruptcy proceedings against 
Wenatchee Heights Orchard Company. On exceptions to a master's 
report, advising that petitioners were entitled to an adjudication in 
bankruptcy. Exceptions overruled. Adjudication granted. 

Henry W. Pennock, of Seattle, Wash., for receiver. 

Shank & Smith, of Seattle, Wash., for Wenatchee Heights Or- 
chard Co. 

Raymond D. Ogden and Walter Schaffner, both of Seattle, Wash., 
for petitioning creditors. 

CUSHMAN, District Judge. A pétition was filed by creditors of 
the Wenatchee Heights Orchard Company in the superior court of the 
State of Washington, charging the above-named corporation and its 
officers with having transferred ail, or the greater portion, of its assets 
to another corporation for the fraudulent purpose of concealing said 
property and causing the above-named corporation to become insol- 
vent, and for the purpose of def rauding its creditors ; that such action 
stripped said company of substantially ail of its assets, and made it 
impossible for it to perform its contracts; that it did not intend to 
perform its contracts; that indebtedness in a large amount had ac- 
cumulated against it; that it was unable to pay its obligations as they 
matured, and was in imminent danger of insolvency, if not already, 
in fact, insolvent. The complaint prayed the appointment of a re- 
ceiver. 

On January 17, 1913, the state court, in which said pétition was 
fîled, appointed a receiver of the property of the corporation; the 
court reciting in the order, as the ground therefor, that the corpora- 
tion was insolvent. On January 18, 1913, creditors of said corpora- 
tion filed a pétition in this court, praying for an adjudication of its 
bankruptcy, and alleging as an act of bankruptcy that, "while insol- 
vent and within four months last preceding the date of filing" the pé- 
tition "because of insolvency, a receiver was put in charge of its prop- 
erty." 

January 25, 1913, after the filing of a pétition in this court praying 
an adjudication in bankruptcy, an order was made in the state court 
purporting to modify the order theretofore made therein, and recit- 
ing that the first order appointing a receiver was made upon grounds 
other than the insolvency of the corporation. The latter order was 
made after représentations to that court by counsel in said cause that, 
if the original order was not so changed, an adjudication of bank- 
ruptcy would be founded thereon, and the assets administered in a 
court of bankruptcy. 

The corporation answered the pétition herein, and denied that peti- 
tioners were its creditors, denied that it had committed the act of 
bankruptcy alleged, and denied that it was insolvent. The receiver, 
appointed by the state court, made a like déniai, and denied, further, 
that the company had committed any act of bankruptcy whatever. 

Upon thèse issues, testimony was taken before a spécial master, at 
which hearing notice was given by the petitioning creditors that, when 
the matter was heard before this court, they would ask leave to amend 
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the pétition to charge, as an additional act of bankruptcy, that the 
"Wenatchee Heights Orchard Company had, while insolvent, applied 
for a receiver for its property." Upon the hearing before this court, 
the amendment was allowed. 

The master found that the said corporation had, with intent to hin- 
der, delay, and defraud its creditors, transferred substantially ail of 
its property. He fiu'ther found, concerning the appointment of a re- 
ceiver in the state court, as above recited, that at the time of the ap- 
pointment of the receiver in the state court, and on the date of the 
filing of the pétition herein for an adjudication in bankruptcy, said 
Company was insolvent ; that, on account of such insolvency, the suit 
was instituted in the state court. The master concluded that the pe- 
titioning creditors were entitled to an order adjudicating the corpora- 
tion a bankrupt. The matter is now before the court on exceptions to 
the fîndings and conclusion of the master. 

The petitioners rely upon the f ollowing authorities : Exploration 
Mercantile v. Pacific Hdwe. & Steel Co., 177 Fed. 825, 101 C. C. A. 
39; In re Watts & Sachs, 190 U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933; 
In re Electric Supply Co. (D. C.) 175 Fed. 612; Hooks v. Aldridge, 
145 Fed. 865, 76 C. C. A. 409; Beatty v. Mining Co., 150 Fed. 293, 
80 C. C. A. 181 ; Collier on Bankruptcy (7th Ed.) pp. 77-184. 

Respondents rely upon the following authorities : Sivyer v. Law- 
yer, 25 Wash. 360, 65 Pac. 529 ; O'Bryan v. Am. Inv. & Imp. Co. et 
al., 50 Wash. 371, 97 Pac. 241 ; Geo. M. West & Co. v. Lea Bros. & 
Co., 174 U. S. 590, 19 Sup. Ct. 836, 43 L. Ed. 1098; In re Spalding, 
139 Fed. 244, 71 C. C- A. 370; Moss Kat. Bank v. Arend, 146 Fed. 
353, 76 C. C. A. 629 ; In re Golden Malt, etc., Co., 164 Fed. 326, 90 
C. C. A. 258; In re Ellsworth Co. (D. C.) 173 Fed. 699; Elue Moun- 
tain, etc., Co. v. Portner, 131 Fed. 57, 65 C. C. A. 295. 

Section 3 of the Bankruptcy Act (Act Tuly 1, 1898, c. 541, 30 Stat. 
546, 547 [U. S. Comp. St. 1901, p. 3422]) provides: 

"Acts of baukruptc.v by a persou sliall conisiist of his haviug eonveyed, 
transfen-ed, concealed or removed, or permitted t<) be coiicpaled or removed, 
any part of bis property with iiiteiit to liinder, delay, or rtet'raud bis cred- 
itors, or any of tbeiii, * * * or, being Insolvent, applied for a receiver or 
trustée for lils property or because of insolvency a receiver or trustée bas 
been ptit in charge of his property under the laws of a state, of a territory 
or of the TJnited States." 

Section 1 of the Bankruptcy Act, defining "insolvency," provides : 

"(15) A person shall be deemed insolvent witliin the provisions of this act 
whenever the iiggregate of his property, exclusive of any propertii irhich he 
may hâve eonveyed, transferred, concealed or removed, or permitted to lie 
coneealed or removed, with Intent to defraud, hnuler or delay his creditors, 
sball not, at a fair valuation, be sufficient in amouut to pay his debts." 

Respondent, in support of its exceptions, relies upon the case of In 
re Golden Malt Cream Co., 164 Fed. 326, 90 C. C. A. 258, but an ex- 
amination of that case will show that it is not applicable to the situa- 
tion now before the court. In that case the state court first appointed 
a receiver, reciting the corporation's insolvency. After the appoint- 
ment of such receiver, a pétition was filed in the bankruptcy court, al- 
leging an act of bankruptcy other than the appointment of a receiver 
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for its property. Thereafter, in the state court, the order appointing 
a receiver was modified, to show grounds other than insolvency, as 
defined in the bankruptcy law, after which modification of the order 
a pétition was filed in the bankruptcy court, seeking an adjudication in 
bankruptcy and alleging, as an act of bankruptcy, the appointment of 
a receiver on account of the corporation's insolvency. It was held that 
the record in the state court did not support the allégation concerning 
the act of bankruptcy, and, in deciding it, the court pointed out that 
insolvency, as defined by the state law and as defined in the Bankrupt- 
cy Act, differed materially, and that therefore, as a matter of law, the 
détermination of the state court did not establish an act of bankruptcy. 

It will be seen that the order was modified by the state court before 
the jurisdiction of the bankruptcy court was invoked on account of 
the appointment of a receiver for its property, and that the question 
turned on a matter of définition, purely a question of law — neither of 
which obtains in the case now before the court. The prépondérance of 
évidence is with the petitioners in both the act of bankruptcy alleged 
in the original pétition and the pétition as amended. 

It is not necessary to consider the efîect of a proven existence of in- 
solvency alone, nor the appointment of a receiver by the state court for 
causes other than insolvency, in the absence of insolvency. The fact 
that, upon a pétition alleging insolvency in efîect, an order of a court 
of compétent jurisdiction was made, appointing a receiver of its prop- 
erty upon the récital of a finding of insolvencv, coupled with the now 
proven fact of insolvency at that time, is sufficient tp warrant an adju- 
dication of bankruptcy. The one establishes a compliance with the 
letter of the law; the latter, with the ^pirit of the law. 

A state of facts actually existing that warranted the first order of 
the state court, appointing a receiver on account of insolvency, and 
which order was sufficient to require an adjudication of bankruptcy 
by this court, and the jurisdiction of this court having been invoked 
upon the strength of that order, it is not necessary to consider the ef- 
fect, in the state court, of the modification of the order, and a changed 
récital of the appointment of a receiver on other grounds than that 
of insolvency. The final judgment of the state court is not required 
in this particular to authorize an adjudication of bankruptcy. That 
part of section 1 of the Bankruptcy Act above quoted clearly shows 
that the assets of the corporation transferred by it cannot be consid- 
ered assets upon a hearing for adjudication of bankruptcy. 

Without discussing at length the testimony taken concerning re- 
spondent's insolvency, it is sufficient to say that no other conclusion 
could hâve been reached than that arrived at by the master. The find- 
ings and conclusions of the master are found to be justified, and the 
exceptions thereto are overruled. Exploration Merc. Co v. Pacific 
Hardware & Steel Co., 177 Fed. 825, 101 C. C. A. 39. 
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BBAL BSTATB TRUST CO. OF PHILADBLPHIA v. WASHINGTON- 
VIRGINIA RY. CO. 
pistrict Court, E. D. Pennsylvanla. May 8, 1913.) 
No. 1,980. 

1. COtTBTS (§ 274*) FEDERAL COURTS ACTION AGAINST CORPORATION — RESI- 

DENCE WiTHiN District. 

The fact that a foreign corporation maintains an office and bas a rési- 
dent agent witli llmited authorlty for particular purposes in the fédéral 
district in wliicti it is sued is not sufflcient to justify the inference that 
the corporation is within the district, so as to authorize service on it 
there. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 814; Dec. Dig. § 
274.*] 

2. Courts (§ 274*) — Fédéral Courts — Action Against Corporation — Rési- 

dence WiTiiiN District. 

PlaintifE brought suit in the fédéral court of Pennsylvanla against de- 
fendant, a Virginia corporation, operating certain electric railways in 
Virginia and the District of Columbia, serving the writ on défendants 
président at an office maintained by it in Philadelphia. Defendant's 
treasurer also maintained bis oince in Philadelphia, where botb the prési- 
dent and treasurer lived, and where ail the corporation's executive, ad- 
ministrative, and officiai business was accomplished. Held, that such 
facts were sufficlent to show that the corporation was présent within the 
district, so as to authorize service on it tbere. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 814; Dec. Dig. § 
274.*] 

At I^aw. Action by tlie Real Estate Trust Company of Philadel- 
phia against the Washington-Virginia Railway Company. On rule to 
vacate service of writ, Denied. ■ 

Joseph De F. Junkin and John G. Johnson, both of Philadelphia, 
Pa., for plaintiff. 

Norman Grey, of Camden, N. J., and Wm. A. Glasgow, Jr., of Phil- 
adelphia, Pa., for défendant. 

THOMPSON, District Judge. Suit in assumpsit was brought by 
the plaintiff, a Pennsylvania corporation, against the défendant, a Vir- 
ginia corporation. The marshal's return of service sets forth that the 
writ was served on the défendant — 

"at its office, No. 1307 Real Estate Trust Building, Broad and Ohestnut 
streets, city of Philadelphia, by handing a true and attested copy thereof to 
Frederick H. Treat, président of said company, and making known the con- 
tents of the same to hini." 

The manner of service as set out in the return is therefore in ac- 
cordance with the Pennsylvania act of July 9, 1901 (P. L. 614), in that 
it sets out service upon the président and at the defendant's office. 
The suit is brought in this district under the provisions of section 51 
of the Judiciary Act of March 3, 1911 (36 Stat. 1101, c. 231 [U. S. 
Comp. St. Supp. 1911, p. 150]), which provides that: 

"Where the jurisdiction is founded only on the fact that the action is be- 
tween citizens of différent states, suit shall be brought only in the district of 
the résidence of elther the plaintiff or the défendant." 

•For other casea see same topic & i numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The plaintiff is a résident of this district, and the question to be de- 
termined, from the pleadings and the dépositions taken under the ruie, 
is whether the défendant, at the time of. service of the writ, was or was 
not doing business in the district in such manner and to such extent as 
to warrant the inference that through its agents it was présent hère. 
Green v. Chicago, B. & Q. Railway Co., 205 U. S. 530, 27 Sup. Ct. 
595, SI L,. Ed. 916; St. Louis Southwestern Rwy. Co. of Texas v. 

Alexander, 227 U. S. 218, 33 Sup. Ct. 245, 57 L. Ed. . As was 

said by Mr. Justice Day in the latter case : 

"ïhis court bas decided each case of this cliaraeter upon the facts brought 
before it, and has hiid down no all-embracing ruIe by which it inay be de- 
termined what constitutes the dolng of business by a foreign corporation in 
such manner as to subject it to a given jurisdictioii. In a gênerai way It may 
be said that the business must be such in character and extent a.s to war- 
rant the inference that the corporation has subjected itself to the jurlsdictlon 
and laws of the district In wliich it is served aud in which it is bouud to 
uppear when a proper agent has been served with process." 

[1] The fact that a foreign corporation maintains an office and has 
a résident agent of limited authority in the district for some spécial 
purpose has been held in numerous cases not sufficient to justify the 
inference of the présence of the corporation within the district. 

[2] The évidence in this case discloses that the défendant is the 
successor by merger of two electric railway companies, one of which 
was the Washington, Alexandria & Mt. Vernon Railway Company, 
which issued bonds upon which the présent suit is brought, which 
bonds are payable at 'the office of the plaintiff in the city of Philadel- 
phia. The défendant company operated an electric railway running 
from Mt. Vernon to Alexandria, in Virginia, and from that point into 
the city of Washington, D. C. Under the laws of Virginia, the de- 
fendant may hâve offices outside of the state. The Virginia office of 
the company, which it is obliged to maintain by the laws of that state, 
was at Mt. Vernon, Va., where there was a ticket agent upon whom 
service could be properly had under the Virginia statutes, and where 
there is a room where the annual meetings of its stockholders are held. 
The company also maintained a gênerai office at Washington, D. C, 
where the business of conducting the physical opération of its road, 
through its manager, was carried on. At its Washington office were 
kept the cash books of the company, showing daily receipts of opéra- 
tion and the collection of accounts due, its operating record, pay roll 
time record, a statement of claims accruing and their payment as 
made, a book record of car hours, mileage, etc. No books concerning 
the business of the company were kept at the Mt. Vernon office. The 
commercial account of the company was kept at the Commercial Na- 
tional Bank at Washington, D. C, and the receipts from the opération 
of the road were deposited and checks for operating expenses were 
drawn upon that bank. The company also kept three small accounts 
in Alexandria, Va. 

For some time prior to the merger, the Washington, Alexandria & 
Mt. Vernon Railway Company, the defendant's predecessor, main- 
tained an office at 1307-1310 Real Estate Trust Building, Philadelphia, 
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which office was leased by Clarence P. King, who was the président of 
the Company, and subsequently became président of the merged Com- 
pany until he was succeeded by-Frederick H. Treat, who was président 
of the défendant company at the time of the service of the writ. The 
défendant company paid rental to Mr. King at the rate of $50 per 
month, which covered the right of desk rooni for its président, treas- 
urer, and bookkeeper, and the use of the furniture, fixtures, and télé- 
phone in the office. There appears to bave been no formai authority 
by any action of the directors for maintaining any office, except that 
at Mt. Vernon, Va. ; bnt the by-laws of the company provide that its 
stock shall be transferred only on the books of the company at the 
office of its treasurer. Upon application for listing its stock on the 
Washington Stock Exchange, the Washington, Alexandria & Mt. Ver- 
non Railway Company, through its président, declared that : 

"The principal oflice of tlie coiiipauy is locnted at Mt. Veriion, Va., with 
branch offices in AVasliingtou aiul l'iiiladclphia." 

After the merger, the défendant applied to the Philadelphia Stock 
Exchange for the listing of its securities, and declared in its applica- 
tion : 

"Stock is traiisferi'ed at tlie coiupany's gênerai office, 1307 Real Estate 
Trust Buildinfc, l'hiladelpliia, and registered by tlie Girard Trust Company, 
l'hiladelpliia, registrar." 

And it declared its offices to be as f ollows : 

"Offices : l'riucipal, Mt. Vernon, A'irginia : gênerai and transfer, 1307 Real 
Kstate Trust Building, Pliiladelphia ; AVaslilngton, 1202 Pennsylvania Ave- 
inie." 

The name of the défendant company appeared in the City Directory 
for the years 1911-1912, which was in pursuance of information ob- 
tained from the treasurer of the company. At the office in Philadel- 
phia the corporation kept its regular business ledgers, its stock trans- 
fer books, and stock ledgers. The bookkeeper of the company had bis 
desk in the office in Philadelphia, made bis entries in the corporation 
books kept there, and conducted gênerai correspondence in relation to 
the company' s business at that office. The treasurer of the compan\r 
maintained the only treasurer's office of the company there, and had 
there bis desk, papers, and treasurer's books. The company kept four 
bank accounts in Philadelphia, in the Girard Trust Company, Bank of 
North America, Corn Exchange Bank, and the Central Bank, into 
which accounts, from time to time, was deposited the surplus of cash 
not needed in the active opération of the company. Out of thèse ac- 
counts were paid interest on its mortgages, dividends, and its larger 
bills, by checks drawn at the Philadelphia office by the treasurer, and 
the deposit and clieck books on such banks were kept at the Philadel- 
phia office. 

The président, who, under the by-laws, had custody of the seal of 
the company, kept that seal at the Philadelphia office. The président 
and treasurer lived in Philadelphia, and the président had bis desk at 
the office 1307 Real Estate Trust Building, where he was présent two 
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days in each week, and went to Washington once or twice a week. 
While in Philadelphia, the président transacted at the office sucii busi- 
ness 'of the Company as came to his attention, and conducted the cor- 
respondence of the company upon officiai stationery headed with the 
name of the défendant company, the address, 1307 Real Estate Trust 
Building, and the words "Office of F. H. Treat, Président, Philadel- 
phia," or "Office of the Président, Philadelphia." AU of the bills of 
the company, after approval in Washington by the manager of the rail- 
road, were sent to Philadelphia for examination and approval, and the 
checks for payment were drawn at the Philadelphia office and for- 
warded to the Washington office. No one at the Washington office 
had authority to draw checks. No money was paid out at the Wash- 
ington office, excepting petty cash for daily expenses, small bills, etc. 
While the company's entire physical business as a common carrier was 
transacted in the District of Columbia and the state of Virginia, it is 
apparent from the above f acts that it was maintaining an office for the 
conduct of a large part of its executive, administrative, and financial 
business in this district, at which were the offices of its président and 
treasurer as such. It is not essential, to establish the présence of a 
corporation by the doing of business within this district, that ail of its 
business should be transacted hère. 

I think sufficient has been shown to establish the fact that the de- 
fendant maintained an office in this district at which, through its prés- 
ident, treasurer, and bookkeeper, it carried on an important and essen- 
tial part of its business in its corporate capacity. The facts in this 
case clearly distinguish it from those cases in which a subordinate 
agent, with limited authority, conducts some spécial business, which 
does not involve the exercise of corporate functions. 

The rule is therefore discharged. 



HYAMS V. OLD DOMINION CO. 
(District Court, D. Maine. May 5, 1913.) 

No. 702. 

1. Equitt (§ 117*) — Bill — Motion to Dismiss — Demurreb. 

nnder equity rule 29 (198 Fed. xxvi, 115 C. C. A. xxvl), aboUshlng de- 
murrers, and providing that every défense arising on the face of the bill, 
which mlght previously hâve been made by detnurrer or plea, shall be 
made by motion to dismiss or in the answer, an objection that a corpora- 
tion not jolned was an indispensable party to the bill was properly taken 
by motion to dlsmlss. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. §§ 246, 285-292 ; Dec. 
Dig. § 117.*] 

2. Equity (§ 117*) — Bills — Parties — Rules. 

Equity rule 39 (198 Fed. xxix, 115 C. C. A. xxlx), providing that In ail 
cases where it shall appear to the court that persons who mlght other- 
wise be deemed parties to the suit cannot be made parties by reason of 
their being out of the jurlsdiction of the court, the court In its discrétion 
may proceed in the case without maklng such persons parties, did not 



•For otliar cases see same topic £ J humbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe» 
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change the principles of law or equlty, or authorlze the court to proceed 
in the case without having indispensable parties before It, to authorize a 
décision of the whole controversy Involved and to make an adéquate de- 
cree. 

[Ed. Note.— For other cases, see Bquity, Cent Dlg. §§ 246, 285-292 ; Dec. 
Dig. § 117.*] 

3. JxiDQMENT (§ 16*) — Absent Parties — Eights. 

The fédéral courts enforce the rule that the court cannot adjudicata 
directly on rights of a person not actually or constructively before it. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 22, 24; Dec. 
Dig. § 16.*] 

4. Corporations (§ 190*) — Management — Stookholdee's Suit — Parties. 

Oomplainant, a minority stockholder in a New Jersey mlning company, 
sued défendant, a Maine corporation, alleging that défendant owned tlïe 
majorlty stock in the New Jersey company and was undertaking to dis- 
sipate a part of the New Jersey company's capital by unlawful pay- 
ment of dividends, that it had acquired wrongful domlnion of the New 
Jersey company by means of its control of the stock of a third corpora- 
tion, and had caused great and Irréparable injury to the stock owned by 
complainant and to the New Jersey company as a corporation, and that 
such acts and conduet. If continued, would cause great and irréparable 
Injury, both to complainant as a stockholder in such corporation and 
to the corporation itself, which injury and damage could not be com- 
puted and estimated, and prayed that défendant be enjoined from voting 
Its stock in the New Jersey company, and from electing any person as 
director thereof who was a director or officer of défendant company. 
Held, that the New Jersey company was an indispensable party to the 
suit, and, being beyond the court's jurisdiction, the bill could not ba 
maintained. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 723-731; 
Dec. Dig. § 190.*] 

In Equity. Suit by Godfrey M. Hyams against the Old Dominion 
Company. On defendant's motion to dismiss bill for want of equity. 
Granted. 

Isaac W. Dyer, of Portland, Me., and Edward M. Colie, of Newark, 
N. J., for complainant. 

Brandeis, Dunbar & Nutter, of Boston, Mass., for respondent. 

HALE, District Judge. This case now cornes before the court 
upon the defendant's motion to dismiss the bill. The complainant, 
the holder of 3,056 shares of the capital stock of the Old Dominion 
Copper Mining & Smelting Company, a corporation of New Jersey,; 
brings this bill in equity, in behalf of himself and of such other 
stockholders of his company as shall join in the prosecution of the 
suit, against the défendant corporation, the holder of a majority 
of the stock of the New Jersey corporation. The complainant seeks 
to enjoin the défendant corporation from voting its stock in the 
New jersey company, and from electing any person a director of the 
New Jersey company who is a director or officer of the Maine com- 
pany. The bill allèges that the New Jersey corporation is a mining 
company, with a capital stock of 162,000 shares, having a mine in 
Globe, Ariz., immediately adjoining the mine of a company called 
the United Globe Mines, incorporated under the laws of New York; 

*For other cases see same topic & i nuubsb In P«« & Am. Dlgs. 1907 to date, & Rep'r Indexée 
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that the Maine company, the défendant, is merely a holding company, 
holding a majority of the stock of the New Jersey company, and 
substantially ail of the stock of the United Globe Mines ; that the 
New Jersey company and the United Globe Mines hâve certain rela- 
tions with each other, existing by contract, and fully stated in the 
bill; that the Maine company is controUed by persons who control 
certain other corporations enumerated in the bill, with which the New 
Jersey company has deahngs; and that thèse corporations and thq 
défendant hâve directors in common; that the New Jersey company 
has three out of seven directors in common with the défendant, but 
has no directors in common with the United Globe Mines, or with 
the other companies set out in the bill. The bill contains an alléga- 
tion that the défendant, the holding company, has acted in an illé- 
gal and fraudulent manner in its control and management of the New 
Jersey company, by so exercising its control that some of the cap- 
ital of the New Jersey company is in danger of being dissipated in 
dividends, and that this fraud taints the other transactions set up 
in the bill. The learned counsel for the complainant state fully the 
priiiciples upon which they claim the bill is founded. Among the 
principles upon which they rely are the following: 

"That a corporation must carry on its business by its own agents, and net 
through the ageiicy of another corporation. 

"That a corporation can only act tlirough its officers and directors, and 
that the aets of the directors are the acts of the corporation. 

"That the complainant is entitled to hâve the afCairs of the corporation, 
of which he is a stoclîholder, managed by a board of directors uncontrolled 
by another corporation, which holds a majority of the stock of his corpora- 
tion, acquired for the purpose ol control, which corporation also owns ail 
the stock of an adjacent and kindred corporation producing the same char- 
acter of ore, and in fact worked in part through the shaft of his company, 
and having large inter-relations with his company, the majority of the di- 
rectors of which holding corporation also own and control other corporations 
having large inter-relations with his company. 

"That such control, as Is demonstrated by the allégations in the bill, exer- 
cised by a corporation so acquiring a majority of the stock, for the purpose 
of control, is unlawful. 

"That where such a control has been so acquired, the corporation so ac- 
quiring it constitutes Itself, and virtually becomes, the trustée for the minor- 
ity stockholders, and as such it is Its duty not to place itself in a position 
where it assumes a position inconsistent with such trust relation ; that 
where the trust relation is established, every act Involving inter-relations 
can stand only upon the condition that the trustée satisfles the court fully 
and completely that the beneficiary has recelved a full équivalent for that 
which he parted with, and that the burden of proof in ail such cases resta 
upon the trustée to clearly free himself from the imputation of fraud arising 
froin the fact of the trust relation. 

"That where a holding company has agréed, as hère, to compel the com- 
plainant's company to dissipate a part of its capital as dividends, and has 
caused complainant's company to undertake to so dissipate the capital of 
the company, such flagrant fraud upon the complainant's rights characterizes 
the control and domination by the holding company of the complainant's 
company." 

The charging part of the bill concludes with the allégation : 

"That the conduct and the matters herein set forth on the part of the said 
défendant hâve caused great and irréparable injury to the said stock owned 
by him, and to the Old Dominion of New Jersey as a corporation, and that 
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sald acts and conduct, If continued, and against whieh an Injunctlon Is hereby 
sought, would cause great and irréparable Injury to tlie said stock, and to 
your orator as a stockholder in said corporation, and to the said corporation 
itself ; tbat such injury and damage to him, and to said corporation, cannot 
be computed and estlmated, and cannot be compensated in damages at law ; 
and that your orator bas no adéquate remedy in law for the matters berein 
complained of." 

The défendant moves that the bill be dismissed: First, because it 
is brought expressly on behalf of the complainant as a stockholder, 
and of ail other participating stockholders of the New Jersey Com- 
pany; that said New Jersey company is an indispensable party to 
the bill, but is not joined as a party; and that the suit cannot proceed 
without such joinder. 

[1, 2] The motion is to be treated as a demurrer would bave been 
treated previous to the présent equity rules, since equity rule 29 
(198 Fed. xxvi, 115 C. C. A. xxvi) abolishes demurrers, and provides 
that every défense, arising upon the face of the bill, which might 
heretofore hâve been made by demurrer or plea, shall be made by 
motion to dismiss, or in the answer. The thirty-ninth equity rule 
(198 Fed. xxix, 115 C. C. A. xxix) provides that in ail cases where 
it shall appear to the court that persons, who might otherwise be 
deemed proper parties to the suit, cannot be made parties by rea- 
son of their being out of the jurisdiction of the court, the court may, 
in its discrétion, proceed in the cause without making such persons 
parties. The gênerai purpose of this rule is undoubtedly to broaden 
the old rule, and to give jurisdiction wherever the court has before 
it such parties as will enable it to make an effective decree. Can this 
court, then, make an effective decree, without the joinder of the 
New Jersey company? 

By spealfing of proper parties, it is clear that rule 39 did not in- 
tend to change the principles of equity law, or to provide that the 
court might proceed in a cause without having before it such neces- 
sary or indispensable parties as would enable the court to fully dé- 
cide the whole controversy involved, and to make a compétent and 
adéquate decree. The gênerai rule of equity is that the bill must 
bring before the court ail persons interested in the relief sought, and 
who may be affected by the prôposed decree, or whose concurrence 
is necessary to a complète hearing of the cause. The effort of the 
court should be to reach a hearing of the whole of a controversy, and 
to make a complète decree between the parties, so as to prevent fu- 
ture litigation. Adams' Equity, § 312; Story's Equity Pleadings, 
§ 72; Story's Equity Jurisprudence, § 1526; Daniell, Chancery, § 
190; Michigan State Bank v. Gardner, 3 Gray (Mass.) 308. 

[3] The fédéral courts enforce the elementary principle that the 
court cannot adjudicate directly upon a person's right without hav- 
ing him either actually or constructively before it. Mallow v. Hinde, 
12 Wheat. 193, 6 L. Ed. 599; Shields v. Barrow, 17 How. 130, 141, 
15 L. Ed. 158; Gregory v. Stetson, 133 U. S. 579, 586, 587, 10 Sup. 
Ct. 422, 33 Iv. Ed. 792; Minnesota v. Northern Securities Co., 184 
U. S. 199, 246, 22 Sup. Ct. 308, 46 L. Ed. 499; De Neufville v. New 
York, etc., Co., 81 Fed. 10, 12, 13, 26 C. C. A. 306; Talbot J. Taylor 
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& Co. V. Southern Pacific Co. (C. C.) 122 Fed. 147, 152; United States 
V. Northern Pacific R. Ce, 134 Fed. 715, 718, 67 C. C. A. 269. 

[4] It is urged on the part of the complainant that the New Jersey 
company is not an indispensable party, nor directly affected in its 
property by the resuit of the litigation in this suit ; that the sole issue 
is between the complainant and the Maine company, as to the right 
to vote the defendant's majority shares, in order to perpetuate its con- 
trol in the New Jersey company ; that, although the New Jersey com- 
pany may be held to hâve some interest in the controversy, it will not 
be directly aflfected by the decree made in its absence, and hence is not 
an indispensable party, under the rule, stated in Williams v. Bankhead, 
19 Wall. 563, 571, 22 L. Ed. 184, that it may corne in and be made a 
party to the proceedings, if it desires to do so, but, if made a party, 
its interests indicate that it must be a party complainant; and that 
in equity, especially under the enlarged rules of the fédéral court, the 
New Jersey company is not so indispensable a party as to prevent the 
controversy from proceeding without it. 

Upon a careful examination of the bill in equity before me, I can- 
not sustain the complainant's contention. Equity rule 39 and section 
50 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1101 [U. 
S. Comp. St. Supp. 1911, p. 149]) are not intended to change the prin- 
ciples of equity, or of equity practice. It is still true that a court in 
equity can make no decree which so far involves the rights of an ab- 
sent party that complète and final justice cannot be done between the 
parties présent without afi^ecting the rights of the absent party. The 
bill in equity in this case is based upon the charge that certain action 
upon the part of the défendant company is illégal and fraudulent, in 
that, by its control of the New Jersey company, the défendant is un- 
dertaking to dissipate a part of the capital of the New Jersey company 
by an unlawful payment of dividends ; that the défendant has acquired 
a wrongful domination of the New Jersey company by means of its 
control of the entire capital stock of the United Globe Mines, and its 
ownership of a majority of the stock of the New Jersey company; 
that the defendant's conduct has caused great and irréparable injury 
to the stock owned by the complainant, and to the Old Dominion Com- 
pany of New Jersey as a corporation, and that such acts and conduct, 
if continued, will cause great and irréparable injury, both to the "com- 
plainant as a stockholder in said corporation, and to the said corpora- 
tion itself ; that such injury and damage to him, and to said corpora- 
tion, cannot be computed and estimated." It is clear, then, that the 
injury complained of, and sought to be enjoined, is an injury, not only 
to the complainant, but to the complainant's company, the New Jersey 
corporation ; that, if the complainant's stock is to be diminished in 
value, it is because the property and rights of his company, the New 
Jersey corporation, will be diminished in value. It can hardly be de- 
nied that the "damage and injury to said corporation" must refer to 
an actual damage to the property and rights of that corporation. If, 
then, the New Jersey corporation has suffered, and is in danger of 
sufïering, such injury and damage, it ought to be heard in court to 
say whether it charges the same unlawful acts which the complainant 
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charges in his bîll in equity. If it does make such allégations, and if 
it shares the appréhensions of the complainant in this suit, it should be 
a party to this controversy, and be recognized and protected in the 
decree of this court. If it takes a différent view of its rights, and of 
its injuries and damages, then it clearly should be a party to this ac- 
tion, in order that the court may try the whole controversy, and not 
some part of it. If this were a law suit, the New Jersey company 
would hâve to be made a plaintifif in order to protect its rights; but 
in equity it may be brought before the court as a défendant, and as 
such défendant will receive the protection and be entitled to the decree 
of the court. If it is adjudged in this suit that the défendant has been 
guilty of fraudulent and inéquitable conduct, it may aiso be adjudged 
in another suit, brought by the New Jersey company, that the présent 
défendant has been guilty of the same inéquitable and fraudulent con- 
duct, towards the New Jersey company. And if a suit is brought by 
the New Jersey company, not now in court, against the présent de- 
fendant, the decree in the présent suit will not protect the défendant. 
Wallv. Thomas (C. C.) 41 Fed. 620, 622. 

It is clear, then, that without the présence in court of the New Jer- 
sey corporation the whole controversy cannot be tried out, and that 
whatever decree the complainant obtains in this suit will be no bar to 
a suit of the New Jersey corporation founded upon the same inéquita- 
ble acts of this défendant. In my opinion the court cannot pass ade- 
quately upon the questions presented by this bill without having before 
it the corporation of which the complainant is a minority stockholder, 
in order that the whole controversy may be settled. In an équitable 
action, ail sides of the controversy should be adequately represented 
and fuUy heard; and when it appears that a case, otherwise present- 
ing ground for action, cannot be dealt with because of the absence of 
essential parties, it is usual for the court to grant leave to the com- 
plainant to amend by bringing in such parties ; but when it also ap- 
pears that indispensable parties are beyond the reach of the jurisdic- 
tion of the court, or that, when made parties, the jurisdiction of the 
court will thereby be defeated, it is useless for the court to grant leave 
to amend. Minnesota v. Northern Securities Co., 184 U. S. 246, 22 
Sup. Ct. 308, 46 L. Ed. 499. In Gregory v. Stetson, 133 U. S. 579, 
586, 10 Sup. Ct. 422, 424 (33 L. Ed. 792) the Suprême Court said : 

"The point was made in the court below that, Mrs. Pike bslng a nonresi- 
dent and beyond the jurisdiction of the court, it was Impossible to join her 
as a party défendant to this suit, and that it was, tlierefore, unnecessary to 
attempt to do se. The court below ruled against the complainant on this 
point; and we see no error in that ruling. The gênerai question involved 
therein has been before this court a number of tlmes, and it is now well 
settled that, notwithstanding the statute referred to, and the forty-seventh 
equity rule, a Circuit Court can malse no decree in a suit in the absence of 
a party whose rights must necessarily be afCected thereby." 

The présent thirty-ninth rule in equity and section 50 of the Judicial 
Code impose no différent duty upon the court. I must sustain the mo- 
tion to dismiss the bill in equity on account of the absence of the Old 
Dominion Copper Mining & Smelting Company of New Jersey as an 
indispensable party. Inasmuch as my ruling upon this point results 
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in the dismissal o£ the bill, it is not necessary to discuss the other 
grounds upon which the motion is based. 

The bill in equity may be dismissed, with costs. 



LYDEN V. WESTERN LIFE INOEMNITT CO. 

(District Court, W. D. Washington, S. D. April 10, 1913.) 

No. 1,276. 

Insurance (§ 26*) — Action Against Insurance Company — Process— Serv- 
ice ON Insurance Commissioner— Validity. 

TJnder Insurance Code Wasli. (Laws 1911, c. 49) i§ IS, 13%, entitled 
"An act to regulate the government of Insurance companies and Insur- 
ance business," requiring the appointment of an insurance commissioner, 
and declaring that in any action or iiroceeding against a foreign insur- 
ance Company authorized to do business within the state process may be 
served on such commissioner with the same eflfect as if the Company 
were a domestlc company having its principal office In the county where 
the suit is instltuted, service on the insurance commissioner is not lim- 
ited to actions on policies, but was proper in an action against a foreign 
insurance company for breach of an insurance agency contract. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. 
§ 26.*] 

At Law. Action by B. L. Lyden against the Western Life Indem- 
nity Company. On motion to quash service of summons on State In- 
surance Commissioner, on the ground that the action was not based 
on an insurance contract. Motion denied. 

h. I. Lefebvre and J. W. Selden, both of Tacoma, Wash., for plain- 
tiff. 

H. W. Ivueders, of Tacoma, Wash., for défendant. 

CUSHMAN, District Judge. This matter is before the court upon 
motion to quash the service of summons, after removal from the state 
court. 

The complaint allèges that plaintiff is a résident of the state of 
Washington ; that the défendant is an Illinois insurance company, reg- 
ularly licensed and doing business pursuant to the laws of the state 
of Washington; that plaintiff moved from Washington to Pennsyl- 
vania to enter the service of the défendant in Pennsylvania, incurring 
certain expenses in moving, ail under contracts with the défendant, 
by the terms of which the défendant agreed to pay such expenses. 
Recovery of damages is asked for the breach of the contracts. 

The motion to quash service is upon the ground that the contract 
was made in Illinois for the performance of services by the plaintifif 
in Pennsylvania; that it in no way arises out of any insurance con- 
tract; that it is a transitory action, upon which suit can only be had 
in Illinois ; that the service of summons on the Washington State In- 
surance Commissioner was without effect and should be quashed. 

The return of service is not contained in the transcript from the 

*For otber caseï see sàme toplc & i mumbeb In Dec. & Am. Dlgs. U07 to date, & Rep'r Indexe* 
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State court ; but it appears f rom the motion to quash and the affidavit 
supporting it that service of summons was made upon the Insurance 
Commissioner. 

"That pi'ioi- to the tiiiie niid np to the time that said transaction, out of 
which said cause of action arose, was entered into, H. L. Lyden (the phiintlff) 
was the agent for said Company in l'ierce county, Wash., but reniovcd there- 
from and went to Pennsylvania. That at no finie since lias said Company 
had any agent to transact l)usiness for said Company, excepting tliat J. W. 
Selden, plaintilt's attorney, was anthorized to receive premiums ou com- 
mission and forward tlie sanie to th(' home office in Clùcago, and that said 
Selden was aeting in such eapaeity at the time said suit was commenced." 

From the affidavits in opposition to the motion, which are undenied, 
it appears that the défendant had, in accordance witlr the laws of the 
State of Washington, constituted the Insurance Commissioner of the 
State of Washington its attorney in fact for the purpose of receiving 
any and ail services of process; that from the business of insurance 
heretofore written by the défendant, it is, at the présent time, col- 
lecting from the résidents of the state of Washington, in premiums, 
approximately the sum of $1,000 per month. 

The plaintiff cites the following authorities: Connecticut Mut, Life 
Ins. Co. V, Spratley, 172 U. S. 602, 19 Sup. Ct. 308, 43 h. Ed, 569;. 
Mutual Reserve Fund Life Ass'n v, Phelps, 190 U. S. 147, 23 Sup, Ct, 
707, 47 L. Ed, 987; section 13, p, 173, Washington Session Laws 
191L 

The défendant cites the following authorities in support of its mo- 
tion to quash: Galveston, H. & S, A, Rv, Co, v, Gonzalas, 151 
U, S. 496, 14 Sup. Ct. 401, 38 L, Ed. 248; In Re John O, Shaw, Jr„ 
145 U, S, 445, 12 Sup, Ct, 935, 36 L, Ed. 768; Clarke v, New Jersey 
Steam Nav. Co,, Fed, Cas, No. 2,859; Frawley v. Penn. Cas, Co, (C. 
C) 124 Fed, 259; Oison v, Buffalo Hump Min, Co, (C, C) 130 Fed. 
1017; Connor v. Vicksburg Ry. Co, (C, C) 36 Fed, 273, IL, R, A. 
331; Jessup v, 111, Cen, Ry, Co. (C, C.) 36 Fed, 735; Bensinger v. 
Nat, Cash Reg, (C. C.) 42 Fed. 81 ; Eagle Life Ass'n v. Redden, 121 
Ala, 346, 25 South, 779; sections 206 and 207, Rem. & Bal, Code; 
Hammel v, Fidelity Mut, Aid Ass'n, 42 Wash, 448, 85 Pac, 35 ; Mc- 
Master v, Thresher Co., 10 Wash, 147, 38 Pac, 760; Act Aug, 13, 
1888, c, 866, 25 Stat, at Large, 434, § 1 ; U. S. Compiled Stat. 1901, 
p. 508; Rose's Code, vol, 1, §§ 401, 407, 

The title to the Washington Insurance Code provides : 

"An act to provide au Insurance Code for the state of Washington, to 
regulate tlie organiisatiou and government of insurance eompanies and in- 
surance business, to provide penalties for the violation of the provisions of 
this act, to provide for au insurance commissioner and deflne his duties, and 
to repeal ail existlng laws in relation thereto."' Laws of 1911, p, 161. 

In the body of the act it is providèd : 

"The comniis,sioner shall uot issue a certiflcate of atithority to transact 
any business of insurance in this state to any foreign or alien insurance Com- 
pany until it has executed and fîled in liis office a written appoiutment of 
the insurance commissioner to bethe true and iawful attorney of such Com- 
pany in and for this state, upon wbom ail Iawful process in any action or 
proceedings against such eompany commenced in any county in this state may 
be .served with the same effect as if it were a domestic eompany haviug its 



£N BE QUAKER DRUG CO. 689' 

principal office in sucli county. Tlie service upou such attoruey sliall there- 
after be deemed service upon tlie company. * * * " Section 13, pp. 173, 
174, Laws 1911. 

"Any insurance company may be sued upon a policy of iusuvauce in auy 
county vvithin this state where tlie cause of action arose, by serving the sum- 
mons and a copy of tlie coniplalnt upon tlie company, if a doniestie company, 
or upon the commissioner, as attorney in fact of the company, if an alien 
or foreign company, or upon any duly liceiised agent of the company resid- 
ing in the county where the cause of action arose." Section 13%, p. 174, 
Laws 1911. 

The motion to qtiash will be denied. There is nothing in the fore- 
going statute to show any intention to limit the suits brought in the 
state courts against nonresident corporations to those involving trans- 
actions growing out of business carried on within the state. The title 
shows the act to be one to "regulate * * * the government of in- 
surance companies and insurance business." If it was only for the 
régulation of insurance business, there would be more plausibiHty in 
the contrary contention. The body of the act provides for service of 
process "in any action or proceeding against such company commenced 
in any county in this state * * * with the same effect as if it 
were a domestic company having its principal office in said county." 
This language is broad enough to include the présent suit. Section 
131/2, above quoted, by making spécial provision for the venue in 
suits upon insurance policies, shows that the former provision was not 
intended to limit suits to those founded on transactions arising in the 
state. 

The affidavits show that the défendant is doing business in the state. 
Connecticut Mut. Life Ins. Co. v. Spratley, 172 U. S. 602, 19 Sup. Ct. 
308. 43 L. Ed. 569; Mutual Reserve Fund Life Ass'n v. Phelps, 190 
U. S. 147, 23 Sup. Ct. 707, 47 L. Ed. 987. 

The case of Oison v. Buffalo Hump Min. Co. (C. C.) 130 Fed. 1017, 
heretofore decided by this court, does not support defendant's conten- 
tion. In that case, the plaintiflf was a nonresident of the state, and 
the statute there considered required a foreign corporation, before 
doing business in the state, to bave a représentative agent authorized 
to accept service of process "in any action or suit pertaining to the 
property, business or transactions of such corporation within this state, 
to which said corporation may be a party." Pierce's Code of Wash- 
ington, § 7216; 1 Ballinger's Ann. Codes & Statutes, § 4293; vl Hill's 
Code, § 1526." 



In re QUAKEIi DRUG CO. 

(District Court, W. D. Washington, N. D. April 10, 1913.) 

No. 4,909. 

BaNKBUPTCY (§ 314*) — ClAIMS — LeASB — SuRRENDEB — FoEFEITUBE — SUBSE- 
QUENTLY ACCRUING ReNT. 

A lease of an installed cash carrier system provided that in case of 
a breach by the lessee, or in. case the lessee became a bankrupt, the 
balancé of the rental for the entire terni should be considered as at once 
due, and that the lessor, at any tinie after such a breach of the lease, 

•For other cases see same topic & § NUMBBE in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
204 F.— 44 
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might enter the premises and take possession of the System, and thereby 
terminate ail rights and Interest of the lessee therein. Held, that the 
lessee's breach of the lease, as distlngulshed from bankruptcy, only au- 
thorized a forfeiture of the lease ; and hence, the lessee havlng become a 
baukrupt, the act of the lessor lu takiug possession of the System was 
without authority, waived a forfeiture, If any, and effected a surrender 
of the lease, so that It eould not thereafter malntaln a clalm for rent 
after adjudication. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 469-473, 
478, 483-487, 489, 490 ; Dec. Dlg. § 314.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Quaker Drug Company. On review of a referee's décision allowing 
a claim of the Lamson Consolidated Store Service Company for ren- 
tal of a cash carrier System. Order modified, and daim for rent ac- 
cruing after the filing of the pétition in bankruptcy disallowed. 

McCIure & McClure, of Seattle, Wash., for trustée. 
Walter Metzenbaum, of Seattle, Wash., for claimant. 

CUSHMAN, District Judge. This matter is before the court for 
review of the décision of the référée, allowing a claim of the Lamson 
Consolidated Store Service Company in the sum of $1,205.29. Review 
is asked and error assigned by the trustée on the ground that the claim 
is based upon an executory contract and the allowance of a demand 
for rental of a cable cash carrier System, accruing after the date of 
fding the pétition for adjudication of bankruptcy. 

The lease contained, among others, the foHowing provisions : 

"(3) The lessee agrées to pay on sald date of installation rental to the 
regular quarter day next ensulng, and thereafter in advance upon the Ist 
days of March, June, September, and December in each and every year at 
the rate of $230.54 for the flrst year and $230.54 for each succeeding year. 
Lessee agrées to pay ail local taxes levled upon sald System. If any install- 
ment of rental sliall remain unpald for 60 days after it becomes due, the 
entire rental to the end of thls lease shall become at once payable without 
demand. * • » 

"(6) And those présents are upon this condition that in case of a breach 
by lessee of any of the co venants or agreements herein, or in case the lessee 
becomes bankrupt, insolvent, or makes an assignment for the beneflt of cred- 
itors, or discontinues business in the premises for any other reason what- 
soever, the balance of rental for the entire term of thls lease shall be con- 
sidered at once due and payable without notice or demand on the part of the 
lessor; and it is also provided that the lessor may at any time after such 
a breach of this lease occurs enter the premises, take possession of said Sys- 
tem, and thereby terminate ail rights and interest of the lessee in said Sys- 
tem." 

The trustée cites the following authorities: Connor v. Bradiey, 1 
How. 217, 11 L. Ed. 105; Prout v. Roby, 15 Wall. 471, 476, 21 L. 
Ed. 58; Henderson v. Coal Co., 140 U. S. 25, 33, 11 Sup. Ct. 691, 35 
L. Ed. 332 ; In re Pittsburg Drug Co. (D. C.) 20 Am. Bankr. Rep. 227, 
164 Fed. 482; Lamson Con. Store Ser. Co. v. Bowland, 114 Fed. 639, 
52 C. C. A. 335; In re Winfield Mfg. Co. (D. C.) 15 Am. Bankr. Rep. 
25, 137 Fed. 984; Wilson v. Penn. Trust Co., 8 Am. Bankr. Rep. 169, 
114 Fed. 742, 52 C. C. A. 374; In re ShafiFer (D. C.) 10 Am. Bankr. 

•For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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Rep. 633, 124 Fed. 111 ; Slocum v. Soliday (C. C. A. Ist Cir.) 25 Am. 
Bankr. Rep. 460, 183 Fed. 410, 106 C. C. A. 56; 1 Loveland on Bank- 
ruptcy, 648-649; Parks v. Hays, 92 Tenn. 161, 22 S. W. 3; Smith v. 
Whitbeck, 13 Ohio St. 471 ; 18 Am. & Eng. Enc. Law, p. 375 ; 1 Rem- 
ington, Bankruptcy, pp. 400, 401 ; Collier, Bankruptcy (1912 Ed.) 880. 

The claimant cites the following authorities in support of its conten- 
tion : In re Stotts (D. C.) 1 Am. Bankr. Rep. 642, 93 Fed. 438 ; In re 
Samuel Wilde's Sons, 16 Am. Bankr. Rep. 386, 144 Fed. 972, 75 C. C. 
A. 601; In re Swift (D. C.) 9 Am. Bankr. Rep. 237, 118 Fed. 348; 
In re Grant (D. C.) 9 Am. Bankr. Rep. 93, 118 Fed. 72,; Stone v. Auer- 
bach, 133 App. Div. 75, 117 N. Y. Supp. 734; Rand v. lowa, 186 N. 
Y. 59-61, 78 N. E. 574, 116 Am. St. Rep. 530, 9 Ann. Cas. 542; 
Lowell on Bankruptcy, § 169, and cases cited ; Hall v. Gould, 13 N. Y. 
127; Morgan v. Smith, 70 N. Y. 537; Underhill v. Collins, 132 N. Y. 
269, 30 N. E. 576; Giles v. Comstock, 4 N. Y. 270, 53 Am. Dec. 374; 
Eearned v. Ryder, 61 Barb. (N. Y.) 552; Mackellar v. Sigler,-47 
How. Prac. (N. Y.) 20; Gugel v. Isaacs, 21 App. Div. 503, 48 N. Y. 
Supp. 594, affirmed 162 N. Y. 636, 57 N. E. 1111; Platt v. Johnson, 
168 'Pa. 47-49, 31 Atl. 935, 47 Am. St. Rep. 877, 26 L. R. A. 755, 57 
Am. St. Rep. 261 ; Greenleaf v. Allein, 127 Mass. 248-253 ; Hovey v. 
Newton, 11 Pick. (Mass.) 421; Bradford v. Patten, 108 Mass. 153; 
Goodwin v. Sharkey, 80 Pa. 149 at 153 ; Owen v. Shovlin, 116 Pa. 371, 
9 Atl. 484; In re Goldstein (D. C.) 2 Am. Bankr. Rep. 603; In re 
Elis (D. C.) 98 Fed. 967, at 969. 

The first installment of rent due under the lelase became payable 
September 1, 1912. The Quaker Drug Company was adjudicated 
bankrupt on September 30, 1912. The claimant, the lessor, upon the 
adjudication of bankruptcy, resumed possession of the leased property. 
Bankruptcy intervened before the expiration of 60 days after default, 
for which provision is made in section 3 of the lease, above quoted. 
Upon the reasoning and authority of Eamson Consolidated Store Serv- 
ice Company v. Bowland, 114 Fed. 639, 52 C. C. A. 335, the referee's 
order will be modified, and ail rental accruing after the filing of the 
pétition for adjudication in bankruptcy is disallowed. 

The languagd in paragraph 6 of the lease: 

"And thèse présents are upon this condition, that In case of a breach by 
lessee of any of the covenants or agreemeuts herein, or in case the lessee 
becomes bankrupt * • * " 

— shows that the lessee's bankruptcy was in no sensé a breach of the 
lease. The latter part of the same section, providing : 

"That the lessor may at any time after such a breach of this lease oceurs 
enter the premises, take possession of said System, and thereby terminate ail 
rights and Interest of the lessee in said System" 

— shows that it was a breach of the lease, and not lelssee's bankruptcy, 
that was to authorize the lessor's taking possession of the leased prop- 
erty. At any rate, the intention to authorize a forfeiture is not shown 
with sufficient clearness, and, if authorized, the lessor's taking posses- 
sion of the leased property before there was any right to do so, under 
the terms of the lease, waived the forfeiture, and effected a surren- 
der of the lease. 
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Claimant's contention that, by removal from the store building, the 
carrier System was necessarily much damaged, is not withoiit considér- 
ation of an équitable nature ; but the lease and its effect must be con- 
strued as made. The rule must be the same in interpreting it and ar- 
riving at its meaning and effect, whether it covers fragile property, 
liable to injury in case of removal and altelration, or that which would 
not be so subject. 



THE VIRGINIA BKLLIO. 
(District Court, E. D. Virginia. Jlarcli 21, 1913.) 

1. Seamen (§ 2*) — Who abe "Seamen" — Enginker on Fisuixo Boat— Lien 

FOK Wages. 

A libelant, who was employer! as engineer of a luotor lioat, not reg- 
istered, engaged in fisliing in Chesapeake Bay, the business belug con- 
ducted from a place on shore, where the crew remained niglits, goiug 
out each morning, hcld entitled to a maritime lien as a seamen for his 
wages. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 1-3 ; Dec. 
Dig. § 2.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6374, 6375.] 

2. Admikalty (§ 6*) — JuRTSDiCTiON — Vessels Scbject to Jukisdiction. 

A motor boat engaged in fishing, although of less tlian five tons and 
not registered, is sub.iect to the admlralty .lurlsdictlou. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dig. §§ 86-98; Dec. 
Dig. § 6.*] 

3. Seamen (§ 27*) — Effect of Conveyance or Vessel. 

A maritime lien for wages, prouiptly asserted, takes precedeuce of a 
sale and conveyance of the vessel in payment of a debt, niade before 
the commencement of suit to enforce the lien, but after the lien accrued. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 4, 141, 157- 
169 ; Dec. Dig. § 27.*] 

In Admlralty. Suit by Martin Jenkins against the sloop Virginia 
Belle to enforce a maritime lien for wages as a seaman. Decree for 
libelant. 

The libel in this case was flled on the 15th day of July, 1912, to recover 
the sum of $170, $50 of which was clainied for supplies furnished the sloop, 
and $120 for services rendered by libelant as a seaman on the Virginia 
Belle, at $30 per month, from the ISth of -January to the ISth of May, 1912. 
On the 17th of x^ugust a decree by default was entered for the libelant for 
the fuU sum clalmed, to wit, $170, with interest from the 18th day of May, 
1912, and costs, and the sloop ordered sold by the niarshal for cash to 
the hlghest bidder, and the proceeds deposited in the reglstry of the court. 
On the 24th of August, 1912, E. Harry Rowe and Mrs. D. K. Cralg respective- 
ly appeared and liled thelr auswers, setting up that sald Kowe, tlie owner 
of the Virginia Belle at the time llbelant's services were rendered, had sold 
and disposed of the same to Mrs. D. R. Craig, aJong with other property, 
namely, the entlre fishing outfit and plant, and also a tract of about four 
acres of land, at the price of $600, being the aniouut of the indebtedness 
theretofore due and owing by said Rowe to Mrs. Craig, as evidenced by a 
Mil of sale for the property, dated on the 29th of June, 1912, and duly 
recorded In the clerk's office of Gloucester county on the 8th day of July. 
1912, several days prior to the flling of the llbel. IJpon the présentation of 
thèse answers, treatlng them as intervenlug pétitions, the followiug consent 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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order was entered on the 24th day of August, 1912: " * * * And from 
the sald answers it appeaiing that they contest the right of the libelant to 
hâve the hhel on sloop Virginia Belle, and as no bond lias beeii given by 
above-named défendants and the said sloop Virginia Belle may injure and 
costs acciiumlate before the issue made between libelant and défendants 
can be heard and determined, now the court, by consent of parties, doth 
adjudge, order, and decree that the sale of the sloop Virginia Belle, adver- 
tised for sale on Tuesday, August 27, 1912, be proceeded witli, and the pro- 
eeeds of sale Le held as directed by decree of sale of August 17, 1912, and 
so much of said order of sale as gave a judgment for libelant against sloop 
Virginia Belle be set aside, and the issue made between the libelant and par- 
ties défendant be heard and determined on 29th day of October, 1912." 
Ou the 27rh of August, 1912, pursuant to advertisenient, the marshal reg- 
ularly sold the sloop at the priée of $100, and deposited the money in the 
registry of the court. 

Jeflfries, Wolcott, Wolcott & Lan.kford, of Norfolk, Va., for libelant. 
J. N. Stubbs, of Woods Crossroads, Va., for interveners. 

WADDILL, District Judge (after stating the facts as above). The 
pleadings présent for the considération of the court the questions of 
(a) whether libelant has a maritime claim ; (b) whether the sloop 
Virginia Belle is subject to the admiralty jurisdiction of the court; 
and (c) the efïect of the bill of sale given for the sloop recorded prior 
to the filing of the libel. Thèse questions will be considered in the 
order named. 

[1] First. The $50 claimed as an advance for supplies by the libel- 
ant to the vessel having been abandoned, the residue of the claim of 
$120 will only be considered. That was due libelant for services ren- 
dered respondent in connection with the conduct of his fishing busi- 
ness, and for work as engineer on the Virginia Belle, used in the ven- 
ture. The Virginia Belle was a gasoline motor boat, 38 feet long, un- 
der five tons burden, was not registered nor entered at the custom 
house, and used by the intervener, Rowe, for the purpose of fishing 
in the waters of Chesapeake Bay. She was three years old, said to be 
worth from $250 to $400, and cost, when new, the engine $450, and 
hull, etc., $200. The libelant was engaged as engineer of the boat, and 
assisted_ in fishing. The business was conducted from a place on the 
York river, in Gloucester county, known as Thoroughfare, at the 
mouth of Sarah's creek, and the fîshermen stayed on shore at night, 
where the seines and nets were reeled, going out some 10 or 12 miles 
to the bay in the early morning to fîsh, and returning at night. The 
fishing crew consisted of four persons, other than Mr. Rowe, the mas- 
ter, owner of the Virginia Belle, and who, with the libelant as engi- 
neer, navigated the sloop. 

On first impressions, it would appear that the libelant might be 
termed a fisherman, rather than a seaman, and hence not entitled to 
proceed in admiralty as for a maritime claim. But the maritime law 
treats persons engaged in fishing enterprises upon waters as seamen. 
and accords them the same rights, privilèges, and remédies aftorded 
seamen ; and particularly is this true of one occupying the position of 
the libelant, namely, engineer of the boat used in the service. The 
Minna (D. C.) 11 Fed. 759, a décision of Judge Brown, of the Eastern 
district of Michigan, afterwards :\Ir. Justice Brown, of the Suprême 
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Court of the United States, is a case strikingly like the one under con- 
sidération ; the facts in that case being as follows : The libel was for 
services performed as a fisherman on board the Minna. The testi- 
mony showed the Minna was employed solely in fishing, running out 
from Alpena every morning 15 or 18 miles to the fishing grounds, 
throwing their nets, and making a lift or catch of fish, and returning 
the same evening to port, where the fish were discharged and prepared 
for market. The crew consisted simply of the master and engineer. 
The libelant took no part in the navigation of the vessel, but was em- 
ployed solely as a fisherman. His contract required him to go out 
with the tug every day, to stay and lift the nets, clean fish, discharge 
the catch, and return the nets on shore. He also lodged ashore at 
night. Mr. Justice Brown, in deciding the case, said: 

"At flrst blush I was Incllned to the opinion that libelant's services, not 
belng maritime in their eharacter, were not such as to create a lieu upon the 
vessel. The earlier cases coUated in 2 Parsons, Shipping, 185, indlcate that 
mère landsmen hâve no lien, unless their labors eontribute to the préserva- 
tion or navigation of the ship, or to the sustenance or health of the crew. 
See, also, Gurney v. Crockett, Abb. Adm. 490, Fed. Cas. Ko. 5,8T4 ; Cox v. 
Murray, Abb. Adm. 340, Fed. Cas. No. 3,304. But, upon reflectlon, I am 
satisfled the sounder principle is that stated in Ben. Adm. § 241, and The 
Océan Spray, 4 Sawy. 105, Fed. Cas. No. 10,412, viz., that ail hands employed 
upon a vessel, except the master, are entltled to a lien if their services are 
in furtherance of the main, object of the enterprise in whicli she is engagea. 
Any other rule would put large classes of persons employed upon steamboats 
outside the pale of admiralty law. * * * The test is whether the serv- 
ices are for the beneflt of a vessel engaged in commerce and navigation. If 
there be a failure in either respect, viz., In the eharacter or in the nature of 
the ship's employment, there is no lien. I do not regard the fact that libel- 
ant slept upon shore at night, and there reeled out and mended the nets, as 
qualifying in any way the nature of his contract. Thèse services were 
merely incidental and subsldiary to his main contract. The Canton, 1 Spr. 
437, Fed. Cas. No. 2,388; The Mary, 1 Spr. 204, Fed. Cas. No. 9,190. Up- 
on the facts, I think that libelant is entitled to recover." 

To this case, including those cited therein, and in the note at the 
foot of the décision, spécial référence is made as conclusive of the law 
of the présent case. Indeed, if there was no décision other than that 
of Mr. Justice Brown, the same would be followed, as no higher au- 
thority can be found respecting maritime matters. 

[2] Second. The claim that the libeled vessel is not the subject of 
maritime jurisdiction is not well taken, as the size of the vessel, or 
whether it was actually entered in the custom house, does not déter- 
mine this question. 

[3] Third. The claim of the libelant being maritime in eharacter, 
as established by the proof, and the vessel sold, as above stated, for 
the purpose of meeting the same, the bill of sale, made in payment of 
the debt due by Mr. Rowe, along with the other property, will not op- 
erate to relieve the vessel from its maritime obligations, timely and 
appropriately asserted as in this case. 

A decree will be entered in favor of the libelant for $120, the amount 
of his claim, together with his costs. 



TATLOE V. MUS SON 6. S. UNS l^SS 

TAYLOE T. MUNSON S. S. LINH. 

Plstrlct Court, S. D. Alabama, S. D. Aprll 23, 1913.)' 

No. 487. 

JL MilSIXE AND SeBVANT (§ 185*) — iNJtFBIEa TO Sebvant — Fbllow Sebvants. 
Complalnant, a steTedore, whlle engagea in stowtng timber In the hold 
of a vessel, was Injured by the fall of a stick of timber, due to Ids effort 
to escape another stick of timber being lowered into the hold in a sling. 
He alleged that he was injured by reason of the superintendent's négli- 
gence in giving orders to rush the work of loadlng, causing the stick to 
be carried into the hold by the sling before the timber he carried had 
been stowed away ; that plaintlfE, while bearing another stick, was com- 
pelled to make an effort to escape the stick in the sling, and was thereby 
caused to fall, and was Injured by the stick he was carrying falling on 
him. Held, that plaintiff could not recover for any négligence of the men 
In executing the order of the superintendent to hurry the work; such 
négligence, if any, being that of plaintiff's fellow servants. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
385-421; Dec. Dig. § 185.*] 

2. Mastee and Sebvant (§ 96*) — Injueies to Sebvant — Pboximatb Cause. 

Plaintiff's in jury not being the probable or natural resuit of the superin- 
tendent's order, It could not be regarded as the proximate cause of plain- 
tiff's injury, so as to make the superintendent's négligence in giving such 
order, if any, actionable. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 157, 
158, 162; Dec. Dig. | 98.*] 

At Law. Action by Ezekiel Taylor against the Munson Steamship 
Line. On demurrer to complaint. Sustained. 

Alex T. Howard, of Mobile, Ala., for plaintiflf. 
Hanaw & Pillans, of Mobile, Ala., for défendant. 

TOULMIN, Judge. The complaint allèges that one Cooper was su- 
perintendent of the loading of the vessel, under employment of the 
défendant, with timber; that he "negligently gave orders" to the men 
at work in loading the ship to rush and hurry the work of loading, and 
did thereby (that is, by giving said orders) cause a stick of timber to 
be carried into the hold before the timber already carried had been 
stowed away. The complaint then allèges that, as a direct and prox- 
imate resuit of the "négligent hurrying" of said work, a certain stick 
of timber was carried into the hatch to be stowed away by the gang 
of men, of which plaintiff was one, and at work, before the gang had 
finished stowing away the timber already carried into said hold, and 
that the plaintiff, whilst assisting in stowing away a heavy stick oi 
timber, and whilst bearing the same in his hands, was compelled to 
make an effort to dodge and escape a stick of timber then being car- 
ried in a sling, and he was thereby caused to fall, and said stick of 
timber so carried by him was caused to fall on him, by which he was 
bruised, injured, etc. 

It will be observed the complaint allèges in substance that as a direct 
and proximate resuit of the négligent hurrying of the work a stick of 
timber was carried into the hatch to be stowed away, and that tha 

' ' other caaes see same toplo ê 5 ncmbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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plaintiff, in getting out of the way in the hold of the vessel, fell, aiid 
the stick of timber which he vvas carrying fell on and injured him. It 
is not alleged that any one was hurrying (negligently or otherwise) 
except himself ; but it does not appear that he was négligent. The 
allégation is that Cooper, the superintendent, negligently gave orders 
to hurry. In what respect the orders were negligently given does not 
appear. It is theref ore uncertain whether the pleader intends to charge 
that the superintendent negligently gave the orders to hurry the work 
in such a négligent manner as not to be clearly understood by the men, 
or that in executing the orders to hurry they negligently did so. There 
are, however, questions of law involved in the case which control the 
case, whether the one or the other aspect of it be clearly and properly 
presented. 

[1] First. If the négligence, which caused the injury of which the 
plaintiff complains, was that of the men in executing the orders of 
the superintendent to hurry the work, the plaintiff cannot recover, be- 
cause of the négligence of his fellow servants. 

[2] Second. If the superintendent, Cooper, negligently gave orders 
to the men to hurry the work of loading the timber, unless it appears 
that the injury was the natural and probable conséquence of the al- 
leged négligence, and that it ought to hâve been foreseen in the light 
of attending circumstances, then the plaintiff would not be entitled to 
recover, and unless in addition the orders complained of were the 
proximate cause of the injury the plaintiff cannot recover. Milwaukee 
& St. P. R. Co. v. Kellogg, 94 U. S. 469, 24 L. Ed. 256. 

"An injury that is not tlie natural consetiuence of an act or omission, and 
that would not hâve resulted but for the interposition of a new and lude- 
l^endent cause, is not actionable." Little Rock & M. R. Co. v. Barry, 84 
Fed. 944, 28 C. O. A. 644, 43 L. R. A. 349, and nunierous authoritles cited 
therein. 

"An injury that is the natural and probable conséquence of an act of nég- 
ligence is actionable, and such an act is the proximate cause of the injury. 
But an injury which could ]iot hâve been foreseen nor reasonably anticlpated 
as the probable resuit of an act of négligence is not actionable, and such an 
act is elther the remote cause, or no cause whatever, of the injury. * * * 
A natural conséquence of an act is the cousetiuence which ordiiiarily follows 
it- — the resuit wliich niay he reasouably anticlpated from it. A in'obable 
conséquence is one that is more likely to foUow its supposed cause than it 
is to fait to follow it." Cole v. German Savings & Loan Soc, 124 Fed. 113, 
59 C. C. A. 593. 03 L. R. A. 416 ; Chicago. St. P., M. & O. Ry. Co. v. EUiott, 
55 B'ed. 949, 5 C. C. A. 347, 20 L. R. A. 582. 

Can it be justly or reasonably claimed that from the order of Cooper 
to the men to hurry the work of loading it could hâve been foreseen 
or anticipated, reasonably anticlpated, as the probable or natural resuit 
of such order, that it would hâve inflicted injury on the plaintiff, or 
any other person engaged in the work of loading the timber? Could 
it hâve been foreseen or reasonably anticipated by Cooper that, by his 
order to hurry the work (not an uncommon order), the man carrying a 
stick of timber to be lowered into the hatch should hold it in a sling in 
so threatening a manner over or above the head of the plaintiff as to 
frighten him, and cause him, in his flight to escape imaginary or real 
danger, to fall down and become injured by the stick of timber he him- 
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self was carrying? I hardly think it would be so contended. More- 
over : 

'•Tliere is no duty imposed upon a master to anticipate breaches of duty on 
tlie part of his servants," even if such was the act of the man who was 
lowerlng the tlmber Into the hatch. The master "may lawfully reckon the 
natural and probable resuit of hls actions upon the supposition that his serv- 
ants will obey the law and faithfully discharge their duties. The légal pre- 
.sumption is that they will do so, and this is the only practicable basis for 
the measurement of the acts, rights, or remédies of niankind." American 
Bridge Co. v. Seeds, 144 Fed. 605, 75 C. C. A. 407, 11 L. R. A. (X. S.) 1041 ; 
Little Kock & M. R. Co. v. Barry, 84 Fed. 944, 28 C. C. A. 644, 4.3 L. E. 
A. 349. 

There would hâve been no injury to the plaintiff by or through 
Cooper's orders, unless the man who was lowering the timber into 
the hatch had been guilty of some act or omission ; and it does not 
appear that there would bave been any then, but for plaintiff's own 
unfortunate act of dodging and attempting to escape what he consid- 
ered or believed to be impending danger, and which caused him to fall 
and be injured by the stick of timber he himself was bearing. 

"The maxim of the law hère applicable is that in law the immédiate, and 
not the remote, cause of any event is regarded ; and in the application of it 
the law rejeets, as not constituting the foundation for an action, that dam- 
age which does not flow proximately from the act complained of. * * * 
If an injury has resiilted in conséquence of a certain wrougful act or omis- 
sion, but only through or by means of some intervening cause, from which 
last cause the injury followed as a direct and immédiate conséquence, the 
law will refer the damage to the last or proximate cause, and refuse to trace 
it to that which was more remote. * * * jf the wrong and the resulting 
damage are not kuown by eomraon expérience to be naturally and usually in 
séquence, and the damage does not, according to the ordinary course of 
events, follow from the wrong, then the wrong and the damage are not suffl- 
ciently conjoined or concatenated as cause and effect to support an action." 1 
Cooley on Torts (3d Ed.) p. 99 ; Chicago, B. & Q. R. Co. v. Richardsou (C. C. 
A.) 202 Fed. 842. 

In no aspect of this case, as presented by the complaint, has the 
plaintiff, in my opinion, a right to recover. 
Demurrers to the complaint sustained. 



SICULA AMERIOAXA DI NAVIGAZIONE A VAPORE v. DALZBLL. et al. 

(District Court, S. D. New York. April 17, 1913.) 

1. TOWAGE (§ 15*) LlABILITY POR IN.JUBY TO TOVV — BURDEN AND MeaSURE 

OP Proop. 

In the performance of a towage service, due care and maritime skill. 
sucli as the situation and conditions may reasonably require, must be 
exercised ; and where injury results to the tow while under control of 
the tug, there is a presumptlon that the latter was in fault, and the tow is 
not required to prove a spécifie act of négligence. 

[Ed. Note.— For other cases, see Towage, Cent Dig. §§ 30-38; Dec. 
Dlg. § 15.*] 

2. Towage (§ 11*) — Injuey to Tow— Liabilitt ce Tugs. 

The Injury of a steamshlp by striking a pier while being swung Into 
her berth by two tugs held, under the évidence, due to the fault of tlie 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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master of one of the tugs, who was on board in charge of lier move- 
rneiits, in stopping one of her angines, but not the other ; the effect being 
te swing her stern against the pier. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11-23; Dec. 
Dlg. § 11.*] 

In Admiralty. Suit by the Sicula Americana di Navigazione a 
Vapore, owner of the steamship San Giorgio, against Frederick B. 
Dalzell and W. Freeland Dalzell, doing business as Frederick B. Dal- 
zell & Co. Decree for libelant. 

Convers & Kirlin, of New York City (J. Parker Kirlin and William 
H. McGrann, both of New York City, of counsel), for libelant. 

Burlingham, Montgomery & Beecher, of New York City, for re- 
spondents. 

HAZElv, District Judge. This is a libel in personam to recover 
damages for négligent towing by the tugboats Dalzelline and C. P. 
Raymond, owned by the respondents. The question submitted for 
décision, on conflicting évidence, is whether the respondents, in neg- 
h'gently allowing the steamer to strike the side of Pier 22, Brooklyn, 
N. Y., while swinging into her berth, were solely at fault for the 
injuries resulting therefrom to her propeller blades. They deny that 
the steamer sustained any damage from négligent handling on the 
part of the tugs, asserting that the steamer was berthed in the usual 
way, and that, if there was a collision of the steamer with the pier, 
it occurred on account of the parting of the steamer's hawser or 
bowline, and in no other way. 

There was some testimony on behalf of respondents, throwing 
doubt upon the claim of the libelant that the steamer struck the pier ; 
but on this phase of the controversy I think it is shown by preponder- 
ating évidence that, during the course of the maneuvering to swing 
her into her berth, the steamer struck the pier, sustaining the in- 
juries complained of. It is true that during the maneuvering the 
steamer's forward hawser, running from the forecastle to the end 
of the pier, parted ; but I am satisfied by the évidence that such part- 
ing of the line occurred subséquent to the steamer's impact with the 
pier, at a time when she was parallel thereto, and moving astern. 
From the fact that the piles wer.e damaged about 200 feet distant 
from the outer end of the pier, ir may fairly be presumed that the 
steamer struck when her stern was about 200 feet inside the slip, 
since, if the striking had occurred when the bowline broke, the dam- 
age to the pier would no doubt bave been considerably removed from 
the end. 

The libelant has fairly shown that the injuries were received be- 
fore the steamer was alongside the pier, and that they were received 
while she was in a position at an angle thereto. The steamer's build 
was such that she could strike the pier with her starboard quarter 
while her bow was swinging away from the pier line, and at the same 
time receive injuries to her propeller blades. 

[1] Were the tugs neghgent in the performance of the towage 

•For other cases see same topic & § numbee in Dec, & Am. Diga. 1907 to date, & Rep'r Indexes 
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service? The rule of law is that in the performance of such service 
due care and maritime skill, such as the situation and conditions may 
reasonably require, must be exercised. The Webb, 14 Wall. 406, 20 
Iv. Ed. 774; The Margaret, 94 U. S. 494, 24 L. Ed. 146. Indeed, 
under the doctrine of the W. G. Mason (D. C.) 131 Fed. 632, it is 
unnecessary for libelant to prove a spécifie act of négligence on the 
part of a tug which engages to fulfill a towage contract. 

[2] At the time of the accident the steamer San Giorgio was in 
charge of the master of the tug Dalzelline, the latter being on her 
port side forward, and the claim is that the contact with the pier 
was due to failure to seasonably direct the stopping of the port en- 
gine. The évidence shows that the tide was pushing against the 
steamer on her starboard side, and was assisting in swinging her for- 
ward, and that, while Capt. Keene of the Dalzelline ordered the 
stopping of the right engine, he negligently allowed the port engine 
to go fuU speed astern, which caused the steamer, because of op- 
posite strains, to turn rapidly, and that, when the belated order to 
stop the port engine was given, impact with the pier could not be 
avoided. 

This version of the occurrence, as narrated by the master of the 
steamer, is corroborated by the second officer, who was stationed aft, 
and by other witnesses. I am satisfied, by the évidence, that if th^ 
port engine had been stopped, or if the order "Half speed," had been 
given, the accident would not bave occurred. Such improper ma- 
neuvering not having been explained or excused, the respondents must 
be held in fault therefor. 

It is also claimed by libelant that the tugboats should hâve pushed 
against the port bow while the steamer was being swung to the pier, 
and that their failure to do so was a contributing cause of the ac- 
cident, and enabled the steamer to get into an oblique position; but 
I think that the principal fault, as before stated, was the failure to 
seasonably stop the port engine, or at least to run it at half speed, 
and it is therefore unnecessary to pass upon any additional claims of 
négligence on the part of the respondents. 

Upon examination, I find that the varions contentions of respond- 
ents as to fault in several respects on the part of the steamer are not 
sustained by the évidence, and therefore a decree may be entered in 
favor of the libelant, with damages and costs. 



JOHNSON LIGHTERAGK 00. v. WARNER SUGAR RBPINING CO. 
(District Court, S. D. New York. April 8, 1913.) 

Shipping (§ 58*) — Charters — Liabimty of Ohartekeb for Ikjury to Vessel. 

Evidence consldered, and held not to sustain the allégation of the own- 
er that injuries to a barge resulted from the négligence of a charterer, 
but to indicate that they probably were received after the barge had been 
redelivered to a master sent by the owner to receive her. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 233-244, 314, 
327 ; Dec. Dig. § 58.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suit by. the Johnson Lighterage Company against 
the Warner Sugar Refining Company. Decree for respondent. 

James J. Macklin, of New York City, for libelant. 

MacFarland, Taylor & Costello, of New York City, for respondent. 

HAZEL, District Judge. The respondent entered into a written 
charter party by which it chartered libelant's barge No. 18, agreeing 
to return her to the owner at the end of the charter in good con- 
dition. It was agreed that the charterer should comply with the 
terms of the insurance policy (a copy of which was attached to the 
charter), which contained a provision that the barge should at ail 
times bave a compétent watchman on board. As barge No. 18 was 
loaded at the time she was wanted by respondent, another barge — 
barge No. 19, insured under a poHcy containing the same conditions 
as to a watchman — was tendered the respondent and accepted. There 
was also a condition in the charter party to the effect that if, for any 
reason whatsoever, it should become necessary to take barge No. 

18 out of commission, the libelant would furnish a barge to take her 
place during the period of her disability. 

In view of such condition, I think the substitution of barge No. 

19 for barge No. 18 was fairly within the terms of the charter party, 
and that the charterer was bound by the conditions of the insurance 
policy. The évidence sliows that, after using barge No. 19 a vt'eek 
or more, the respondent asked that she be replaced by barge No. 
18, in compliance with which request arrangements to exchange were 
made. When libelant's master, Webster, arrived at Wallabout Basin 
to relieve the respondent's master, Hansen, the barge was at the 
dock being unioaded of her cargo of sugar. He testified that he 
found broken planks on both sides of barge No. 19, and several 
knees crushed in, extending from one end to the other, and that such 
injuries were not received that night while he had charge of her. 
It is shown, however, that at about 4 o'clock the morning after his 
arrivai a car float left the pier, making it necessary to shift the barge, 
and that another car float came to the pier and moored near the barge. 

There was some évidence to show that Webster was in an intox- 
icated condition at the time of his arrivai at the barge ; but he made 
déniai of this, and asserted that he never drank to excess. However 
that may be, I am disinclined to accept his testimony as to the condi- 
tion of the barge when he relieved Capt. Hansen. If at that time 
the barge had had the specified breaks in her sides, as testified to by 
him, she very likely, in view of her load of 15 tons of sugar, would 
hâve taken on water, or at least would hâve revealed her condition 
to others, especially to the witness Kaufman, who had charge of the 
unloading, and with whom Webster had a conversation, in which, 
however, no mention was made of the injuries to the barge. To 
the contrary, Capt. Hansen testified that while the barge was in his 
custody she did not sustain any injuries, that there were no mis- 
haps of any kind, and that when Webster relieved him the barge 
was in good condition, and without any broken planks or crushed 
knees. 
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The burden of proof was upon the libelant to establish that in- 
juries were received by the barge prior to the time its agent took 
her in charge and assumed côntrol. This burden has not been sus- 
tained, and I think the probabihties are that barge No. 19 received 
the injuries complained of during the night, either from crafts mov- 
ing in the slip, or from some other unexplained cause or causes. If 
such was the fact, and, as said, it seems probable, the conditions con- 
tained in the insurance policy iiave no relevancy, and before the libel- 
ant can be permitted to recover there must be proof that the char- 
terer was négligent, and that in conséquence thereof injuries were 
sustained by the barge. W. H. Beard Dredging Co. v. Hughes et 
al. (D. C.) 113 Fed. 680; Clark v. United States, 95 U. S. 539, 24 
L. Ed. 518. 

It not being proven, either that the barge was in a damaged con- 
dition when the witness Webster took her in charge, or that the in- 
juries were sustained through the négligence of the charterer, the libel 
is dismissed with costs. 



In re BUCK. 
(District Court, E. D. Arkansas, E. D. May 6, 1913.) 

Aliens (§ 09*) — Naiubauzation — I'rior Citizensjiip. 

Since the iiatiirullzation laws of tlie United States apply oiily to aliens, 
and not to citizeus of the United States, a petitioner, who has once been 
admitted to citizenship in a state court of compétent jurisdiction, Is not 
entitled to renaturalization, in order to prove citizeusliip, because of tlie 
destruction of the records of the court in which lie was naturalized ; 
hls remedy being by XJroceeding in that court to restore the record. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 147-153 ; Dec. 
Dig. § 69.*] 

Application by Frederick George Buck for naturalization. Denied. 

TRIEBER, District Judge. The petitioner flled an application for 
naturalization, which shows that he is a native of Great Britain; that 
he has resided in the United States more than five years ; that on the 
31st day of August, 1896, he made his déclaration of intention to be- 
come a citizen of the United States, in proper form, before the clerk 
of a court of record of the state of Illinois, where he then resided; 
that on the 15th day of June, 1905, he was duly naturalized by the or- 
der and judgment of the circuit court of McLean county, state of Ill- 
inois, a court authorized by the acts of Congress to naturalize aliens ; 
that a certifîcate of naturalization was given to him by the clerk of 
that court, but the same was lost by him, so that he cannot produce 
it ; that the records of the circuit court of McLean county, 111., con- 
taining the judgment of naturalization, hâve been destroyed by fire, 
and the petitioner has been informed by the clerk of that court that 
it is impossible to furnish him with a certified copy of the judgment 
of naturalization, by reason of the destruction of the records of that 
court. 

•For other cases see same topic & § nwmeer in Dec. & Am. Digs. 1907 to date^ & Rep'r Indexes 
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The only question to be determined is whether the petitioner, hav- 
ing been once naturalized by a court of compétent jurisdiction, and 
having therefore ceased to be an alien, is entitled to be again natural- 
ized, for the purpose of enabling him to procure a certificate of nat- 
uralization, in order that he may hâve the évidence of his citizenship. 
His main object of requiring that certificate is that he has entered a 
homestead under the laws of the United States and is ready to make 
final proof, but is unable to do so, as he has no means of establishing 
his citizenship by a copy of the judgment naturalizing him. 

The naturalization laws of the United States clearly apply only to 
aliens and not citizens of the United States. Title 30, Rev. Stat., and 
Act June 29, 1906, c. 3592, § 4, 34 Stat. 596 (U. S. Comp. St. Supp. 
1911, p. 529). As the petitioner has by the judgment of the circuit 
court of McLean county, 111., a court of compétent jurisdiction, been 
naturalized, and is now a citizen of the United States, he has ceased 
to be an alien, and for that reason I am of the opinion that the court 
is without jurisdiction to entertain his pétition. The loss of the cer- 
tificate of naturalization or the record of the court does not deprive 
him of his citizenship. Citizenship having been once acquired, he 
continues to remain a citizen, unless the judgment should be set aside 
by a court of compétent jurisdiction, or his American citizenship re- 
nounced by his voluntary act. 

Whether his naturalization may under thèse circumstances be es- 
tablished by oral proof, or in some manner other than by a certified 
copy of the judgment of the circuit court of McLean county, 111., is 
not before the court. The proper proceeding for him to pursue would 
be to apply to the court which naturalized him to restore the record of 
the judgment in the manner provided by the laws of the state of Ill- 
inois. 

The pétition will be dismissed for want of jurisdiction. 



UNITED STATES v. INTERNATIONAL MERCANTILE MARINE CO. 

(District Court, E. D. Pemisylvania. March 7, 1913.) 

No. 1,854. 

Aliens (§ 57*) — Déportation — Caebiee's Expbnse — Statutes — Rétroactive 
Opération. 

Act Cong. March 26, 1910, c. 128, § 1, 36 Stat. 263 (U. S. Comp. St. 
Supp. 1911, p. 500), abrogatlng the three-year tlme llmit for déportation 
of immoral aliens at the expense of the carrier by which they were un- 
lawfuUy entered, does not operate retroactlvely, and hence dld not eu- 
tltle the United States to recover from the steamship company, by which 
an alien prostitute was brought to the United States, the expense of her 
déportation ; the three-year limlt having expired in September, 1908, and 
she not having been ordered deported until July, 1910. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 114; Dec. Dig. 
§ 57.*] 

Action by the United States of America against the International 
Mercantile Marine Company. On demurrer to plaintifï's statement 
of claim. Sustained. 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Walter C. Douglas, Jr., Asst. U. S. Atty., and John C. Swartley, 
U. S. Atty., both of Philadelphia, Pa. 

Biddle, Paul & Jayne, of Philadelphia, Pa., for défendant. 

J. B. McPHERSON, Circuit Judge. The government sues to be 
reimbursed the cost of deporting an alien prostitute, and the state- 
ment of daim sets out in substance the following facts : 

On September 8, 1905, Louise Chomel, a native Frenchwoman, ar- 
rived at Boston from Antwerp on the Manftou, one of the defendant's 
steamships; on July 6, 1910 (nearly five years thereafter) the Acting 
Secretary of Commerce and L,abor — being satisfied after due hearing 
that she had been a prostitute at the time of entry, and that she was 
still a prostitute, and had been found in the practice of that profes- 
sion, having been found in the employment of, and in connection with, 
a house of prostitution since her entry into the United States — ordered 
her déportation at the expense of the défendant ; proper demand upon 
the Company was made and refused ; and the government was there- 
fore obliged to bear the necessary cost. 

The statement is demurred to on the ground that the amendment 
of March 26, 1910 (36 Stat. 263, c. 128, § 1 [U. S. Comp. St. Supp. 
1911, p. 500]), to the Immigration Act of 1907 (Act Feb. 20, 1907, c. 
1134, § 2, 34 Stat. 898 [U. S. Comp. St. Supp. 1909, p. 448]), did not 
operate retroactively, so as to require a steamship company to pay the 
cost of déportation in a case like the présent, where (at the time the 
amendment was passed) the company was already protected by the 
expiration of the three years' period of limitation within which pro- 
ceedings to déport were confined by the législation in force before 
1910. As will be observed, this period expired in September, 1908, 
nearly two years before the amendment. The question has been de- 
cided by Judge Lacombe in United States v. North-German Lloyd 
S. S. Co. (C. C.) 185 Fed. 158, and 186 Fed. 672, especially by the dé- 
cision in 186 Fed., which was rendered after the déclaration in that 
suit had been so amended as to présent the question that is now under 
considération. The ruling in New York was then acquiesced in, but 
the government may now bave reasons for desiring this indirect re- 
view, and I need not undertake the superfluous task of making an in- 
dependent examination of the question. I shall therefore follow Judge 
Lacombe's décision and sustain the demurrer. If the government has 
any ground upon which to amend the statement, a motion to amend 
may be made within five days ; in default of such motion, the clerk 
is directed to enter judgment for the défendant upon the demurrer. 



THE MAREN. 

(District Court, S. D. New York. Aprll 8, 1913.) 

Shipping (§ 86*) — LiABiLiTY OF Vessels^Appliances fok Discharging 

OusTOM OF Port. 

Evidence held not to establish a custom at the port of New York re- 
quiring a vessel to furnish planks or other material for the construction 
of staging for use In discharging sand ballast, but to show that in the 

•For other cases se« same topic & § number in Dec. fi AlS/ D'^s. 1907 to date, &. Rep'r Igjexes 
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absence of spécial coiitraet such appliances were customarily furnislied 
by the contraetiiig .stevedores. 

[Ed. Note.— For other cases, see ShippiiiR, Cent. Dig. §§ 343, 353-360; 
Dec. Dlg. § 86.*] 

In Admiralty. Suit by Amalfitano Pangrazio against the bark 
Maren. Decree for respondent. 

Arthur B. Church, of New York City, for libelant. 

Haight, Sandford & Smith, of New York City, for respondent. 

HAZEL. District Judge. This is a libel to recover for personal in- 
juries sustained by the libelant, a longshoreman in the employ of an 
independent contractor, on August 27, 1912. The injuries were re- 
ceived in falling from a staging on the deck into the hold of the Nor- 
wegian bark Maren. The liability of the vessel concededly dépends 
(1) upon whether there existed in the port of New York a custom 
which made it a duty of the ship to supply stevedores with lumber 
necessary in the construction of staging for their use in discharging 
sand ballast; (2) whether the vessel failed to fulfill her duty; and 
(3) whether the libelant sustained injuries on account thereof. 

The staging from which the libelant was precipitated into the hold 
of the bark extended from the hatch coamings of No. 2 hatch to 
the starboard side of the vessel. During its construction it was as- 
certained by the workmen that one of the planks to be used as a 
covering plank was toc short to extend clear across. The witness 
Scala, who was in charge of the work, applied to the master of the 
vessel, informing him that he needed another plank to make the stag- 
ing next to the hatch smooth and level. He was told by the master 
that the vessel carried no planks, and, upon finding a couple of boards 
on board, was told to get along with such boards as well as he could. 

While there was testimony on behalf of the libelant tending to 
show that, in unloading such ballast, the vessel customarily supplied 
the materials for staging, yet there were many crédible witnesses on 
behalf of the respondent by whose testimony it was proven that no 
such custom then existed or ever had existed in the port of New 
York. Evidence was given to show that, luiless there was a spécial 
arrangement to the contrary, contractors loading or unloading ves- 
sels customarily furnished the appliances for staging, scaffolding, etc., 
necessary in the performance of their contracts. While the testi- 
mony as to the existence of a custom imposing a duty on a vessel 
to furnish planking is in conflict, still I am satisfied that the testimony 
tending to establish such a duty is outweighed by that of the re- 
spondent. 

I therefore hold that there vi'as no uniform custom obliging the 
vessel to comply with a request to furnish lumber or boards, and that 
no duty rested upon the vessel to do so. For this reason, there can 
be no recovery herein, and the libel is dismissed, with costs. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, &. Rep'î Indexe» 
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TJNITED STATES v. LEHIGH VALLEY R. CO. 

(Circuit Court of Appeals, Third Circuit. May 5, 1913.) 

Noj 1,712. 

Caeriebs (§ 37*) — Interstate Commerce— Regulatioks— Transportation of 

ANIMALS — TWENTY-EiGHT HOUR LaW — VIOLATION — "KnOWINGLY AND 

WlLLFUlLy." 

The Twenty-Elght Hour Law (Aet June 29, 1906, c. 3594, §§ 1, 2, 34 Stat. 
607, 608 [U. S. Comp. St. Supp. 1911, pp. 1341, 1342]) proiiibits carriers in 
Interstate commerce from confining animais lu cars, boats, or vesseLs 
longer than 28 consécutive hours witliout unloadlng for rest, water, and 
feed, and provides that animais so unloaded shall be properly fed aud wa- 
tered during the rest. Section 3 déclares that any railroad whlch "know- 
ingly and willfully" falls to comply wlth the provisions of the act shall be 
liable to a penalty. Held, that the words "knowlngly and willfully" are 
not synonymous with "negllgently," but mean consclously and intention- 
ally ; and hence proof that merely warranted au Inference that a carrier's 
employés negllgently, but unintentionally, omltted to feed and water cer- 
tain sheep during the hours of rest, was insufficlent to subject it to a pen- 
alty. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. § 37.* 

For other définitions, see Words and Phrases, vol. 5, p. 3939. 

Liabllity of carrier for f allure to feed, vs^ater, and rest live stock, and 
for violation of Twenty-Elght Hour Law, see note to St. Joseph Stockyard 
Co. v. United States, 110 C. C. A. 435.] 

In Error to the District Court of the United States for the District 
of New Jersey ; Joseph Cross, Judge. 

Action by the United States against the Lehigh Valley Railroad 
Company to recover a penalty for knowingly and willfully violating 
the Twenty-Eight Hour Law. From an order sustaining defendant's 
motion for judgment non obstante veredicto, the United States brings 
error. Affirmed. 

The following is the opinion of Cross, District Judge: 

Thls action is based upon what is popularly known as the Twenty-Elght 
Hour Law (Act June 29, 1906, c. 3,594, 34 Stat. 607 [U. S. Comp. St. Supp. 
1911, p. 1341]), an act Intended to prevent cruelty to animais while being 
transported in Interstate commerce. The question reserved at the trial was 
wliether the time the animais were coiifined to the pens of the défendant at 
Jersey City should be included in the 28-hour period during which the stock 
was not fed. The questions of fact as to whether the animais were fed, and 
whether the défendant knowingly and willfully failed to comply with tlie pro- 
visions of the statute, were subuntted to the jury, which found a verdict 
thereon in favor of the United States. The pertinent portions t)f the statute 
are as follows : 

Section 1 : "No railroad * * * carrying or transporting cattle, sheep, 
swine, or other animais • * • shall confine the saine in cars, boats, or 
vessels of any description for a period longer than twenty-eight consécutive 
hours wlthout unloadlng the same in a humane manner, into properly equipped 
pens for rest, water, and feedlng, for a period of at least five consécutive 
hours, unless prevented by storm," etc. 

Section 2 provides that "animais so unloaded shall be properly fed and wa- 
tered during such rest, either by the owner * • * or by the railroad 
* * * at the expense of the owner." 

•For other cases see same toplc & S numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
204 F.— 45 
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Section 3 provides that "any railroad * * • wlio knowingly and will- 
fuUy fails to comply with the provisions of tlie tv^'o preceding sections shall 
for every such failure be liable for and forfelt and pay a penalty of not less 
than one liundred nor more than flve hundred dollars." 

The facts so far as we are at présent concerned with them, are as follows : 
The animais, after having been unloaded, fed, and watered at Ooxton, Pa., 
were reloaded by the défendant into its cars at that place at 6 :15 p. m., Feb- 
ruary 18, 1911. At 3 :15 p. m., February 19th, they were unloaded into the 
stock pens of the défendant Company at Jersey City, but were not fed. They 
remained there in the stock pens of the company uutil February 20th, at which 
date, at 3 :15 a. m., they were loaded on a barge of the défendant and eon- 
veyed to their destination, where they were delivered at 8 a. m., of that day. 
It thus appears that the animais were iu charge of the plaintiffs in Inter- 
state transportation for a period of 37 hours and 45 minutes, without being 
fed. During 12 hours of that period, however, the animais were coniined in 
the stock pens of the défendant at Jersey City, and not in its cars, boats, or 
vessels of any description. 

The penalty of section 3 can, as expressly provided, be applied only when 
the carrier bas failed to comply with the provisions of both sections 1 and 
2; that Is, the carrier must hâve conflned the animais in cars, boats, or 
vessels for a period longer than 28 consécutive hours without unloadlng the 
same into pens for rest, water, and feeding, and it must also hâve failed to 
properly feed and water the animais so unloaded during such period of rest. 
The animais in question were not, however, conflned in the cars, boats, or 
vessels of any description, of the défendant, for a longer period than 21 
consécutive hours, or for a longer period in ail than 25 hours and 45 minutes 
during their transportation from Ooxton, Pa., to their destination. Conse- 
quently there was no infraction of the statute. 

The statute under which this action is brought is pénal, and must be strictly 
construed. At ail events, it cannot be so construed as to croate offenses and 
Inflict _ pénal ties not in terms expressed, or necessarily implied from what 
has beén expressed. It seems too plain for argument that no offense is created 
by this statute which does not contain as one of its éléments the confine- 
ment of the animais being transported in the cars, boats, or vessels of the 
carrier, for a period longer than 28 consécutive hours, without unloading, 
etc. In order to make out a violation of the statute in this case, at least 7 
hours of the period during which the animais were unloaded and resting in 
stock pens must be tacked to the 21-hour period of confinement in the cars of 
the défendant. Moreover, if we take the total period of confinement in the 
cars, boats, and vessels of the company, It only amounts to 25 hours and 
45 minutes, made up of 21 hours' confinement in its cars and 4 hours and 
45 minutes on Its barge, which hours of confinement, furthermore, were not 
consécutive, as provided by the act. 

The act neither in terms nor by necessary intendment embraces the case 
in question. Indeed, Its language prohibits the construction which the gov- 
ernment seeks to put upon It. If Congress had intended to cover a situation 
llke that hère presented, it could easily hâve done so by prohibiting the con- 
Jinement in any manner of animais being transported in Interstate commerce 
for a period longer than 28 hours without feeding, watering, and resting 
them, etc. Confessedly my inclination has been to so construe the act, if 
possible, as to make it cover the case in question; but it cannot be done, 
in my judgment, without an exercise of the législative, rather than the ju- 
dicial, function. 

Accordingly judgment will be entered for the défendant non obstante 
veredicto. 

John B. Vreeland, of Morristown, N. J., for the United States. 
Collins & Corbin, of Jersey City, N. J. (George S. Hobart, of Jersey 
City, N. J., of counsel), for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON. Circuit 
Judges. 
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J. B. McPHERSON, Circuit Judge. This action against the Le- 
high Valley Railroad Company was brought to recover a penalty for 
"knowingly and willfully" failing to comply with the Twenty-Èight 
Hour Law of June 29, 1906. We take the following summary of 
certain undisputed f acts f rom the government's brief : 

"On February 17, 1911, 226 lambs were shipped by C. F. and W. F. Pratt 
over the defendant's railroad, from Batavia, N. Y., eonsigned to Newton & 
Co., Jersey City, contained in a car initialed and numbered 'L. V. 89625,' and 
conveyed over said Une of railroad in tbat car to Jersey City, and thenee 
by a boat known as 'L. V. Barge 503,' owned and used by the company for 
purposes of transportatlon, to the Jersey City stockyards at Jersey City. 

"It appears that the stock was fed at Coxton, Pa., at which place it was 
reloaded at 6 :15 p. m., February 18, 1911, remaining in the car until 3 :15 
p. m., February 19, 1911, when the lambs were unloaded Into the stock pens 
of the défendant company at Jersey City, remaining In the pens until 3 :15 
a. m., February 20, 1911, when they were loaded into the said barge and re- 
mained therein until 8 a. m., February 20, 1911, at which said last-mentioned 
time they were finally unloaded at the stockyards of the Jersey City Stock- 
yards Company at Jersey City, the place of destination. * • * 

"The time between the loading at Coxton, Pa., 6:15 p. m., February ISth, 
and the hour when unloaded Into the pens of the railroad company at Jer- 
sey City, 3:15 p. m., February 19th, was 21 hours. The stock remained in 
the pens from 3 :15 p. m., February 19, 1911, to 3 :15 a. m., February 20, 1911, 
a perlod of 12 hours, and they were then loaded into the barge and unloaded 
therefrom at 8 a m. on the same day, to wit, February 20, 1911, a perlod 
of 4 hours and 45 minutes, makiug the total perlod of time from the re- 
loadlng at Coxton, Pa., to the final unloading at Jersey City, the place of 
destination, 37 hours and 45 minutes as shown below: 

Coxton to Jersey City 21 hours 

In stock pens 12 " 

On barge 4% " 

Totaling 37 hours and 45 minutes 

within which perlod of time the stock was not fed." 

The company asked for binding instructions on three grounds : 

(1) That the act applies only to the confinement of animais in cars, 
boats, and vessels, and not to their confinement in stockyard pens. 

(2) That no évidence had been ofifered of a knowing and willful 
failure to comply with the statute. 

(3) That the overwhelming évidence had established the fact of 
feeding within the statutory period. 

The trial judge submitted the second and third questions to the 
jury, but reserved the first for considération later. After a verdict in 
favor of the governmeftt, he entered judgment for the défendant on 
the point reserved, giving the reasons stated in his opinion. 

Of course the question before us on this writ is the correctness of 
the judgment, and if it may properly be supported upon any ground 
we should affirm it. The company asks for affirmance upon two 
grounds : (1) For the reasons given by the District Judge ; and (2) 
because no évidence was ofifered that the company had knowingly and 
willfully failed to comply with the statute. It is not necessary to con- 
sider the first ground, as the second seems to us amply sufficient to 
support the judgment. We hâve carefully considered the relevant 
évidence, which was given by several witnesses whose testimony is 
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not referred to în the foregoing summary quoted from t'he govem- 
ment's brief . None of them had any recollection about the particular 
car in question. Their évidence was mainly devoted to proving the 
orders in force upon the subject of feeding animais in transit, the 
means provided by the company for carrying such orders into effect, 
and the course of conduct customarily followed at the yards in ques- 
tion. This évidence bore also upon the possibility, or probability, that 
such of the company's servants as were charged with the particular 
duty involved in the suit had failed for some reason to give the ani- 
mais food. It appeared that thousands of animais of one kind and 
another reached the company's yards at Jersey City in the course of a 
year, but there is no suggestion of any other failure to comply with 
the law. It would serve no good purpose to détail what the witnesses 
said upon the foregoing subjects. It is enough to say we think that 
a careful examination of the stenographer's notes has satisfied us 
that the évidence can go no f arther than to establish négligence in the 
care of this particular shipment on the part of one or more of the com- 
pany's servants. The verdict requires us to assume that the lambs 
were not fed within the statutory period; but we repeat that in our 
opinion the fact is accounted for by négligence, and cannot be attrib- 
uted to a "knowing and willful" disregard of duty. 

Thèse words mean something more than "négligent." A knowing 
and willful omission to perform a duty is not, as we think, the same 
as a merely careless omission. For example : Let us suppose that the 
man whose duty it was to feed thes'e lambs had learned the length of 
their confinement from the card accompanying the shipment, but that 
his attention had been diverted, so that he forgot his task until the 
period limited by the statute had passed. No doubt this would be 
négligence, but to cal! it a "willful" failure of duty seems to contra- 
dict one of the essential facts supposed. It is not possible to omit an 
act knowingly and willf uUy, unless the act be consciously in the mind ; 
if it be no longer in the mind, it cannot be within the range of either 
knowledge or intention. 

In the absence of better évidence on the subject than was offered by 
the government, the presumption that the company did its duty and 
obeyed the statute must prevail. There is really nothing to rebut it, 
except another and a weaker presumption, namely, the presumption 
that the lambs were not fed because no report of their feeding appears 
in the company's records. We say that this presumption is weaker, be- 
cause it is évident that the absence of the report is susceptible of at 
least three explanations : (1) That some one knowingly and willf ully 
failed to feed the animais ; or (2) that such failure was merely négli- 
gent ; or (3) that they really had been fed, although the fact had not 
been reported. With the évidence in this condition, there was nothing 
to be submitted to a jury. 

The courts hâve not fully agreed in their efforts to define the words 
under considération, but we are disposed to adhère to the opinion that 
"knowingly and willfully" is not synonymous with "negligently." 
Without quoting from the following cases, we refer with approval to 
United States v. Union Pacific R. R. Co., 169 Fed. 65, 94 C. C. A. 
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433 ; St. Louis, etc., Co. v. United States, 169 Fed. 69, 94 C. C. A. 437; 
United States v. Stockyards Terminal Co., 178 Fed. 19, 101 C. C. A. 
147 ; St. Joseph Stockyards Co. v. United States, 187 Fed. 104, 110 C. 
C. A. 432; Chicago, etc., Co. v. United States, 194 Fed. 342, 114 C. 
C. A. 334; United States v. Sioux City Co. (C. C.) 162 Fed. 556; 
United States v. Atchison, etc., Co. (D. C.) 166 Fed. 160. For a some- 
what différent view, see New York, etc., Co. v. United States, 165 
Fed. 833, 91 C. C. A. 519, and United States v. Atlantic, etc., Co., 173 
Fed. 764, 98€. C. A. 110. 
The judgraent is affirmed. 



STUAET V. REYNOLDS. 

(Circuit Court of Appeals, Flfth Circuit March 4, 1913.) 

No. 2,310. 

1. Bankbuptcy (§ 446*) — Peoceeding to Stjpebintend and Revise — Mat- 

TERS EEVIEWABLE. 

ïn a proceeding to superintend and revise in matter of law the pro- 
eeedings of a court of bankruptcy under Bankr. Act July 1, 1898, c. 541, 
§ 24b, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3432), tlie court cannot re- 
vlew findings of fact upon whlch the order of the lower court Is based, 
but can only review questions of law arislng on the record in the Dis- 
trict Court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 929; Dec. 
Dig. § 446.» 

Appeal and review In bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Bankbtjptct (i 136*) — Obdeb Reqtjieinq Bankbtjpt to Tuen Ovbb Pbop- 

EETY — SUFFICIENCT OF EVIDENCE. 

A court of bankruptcy is without authorlty to make an order adjudg- 
ing a bankrupt gullty of contempt for fallure to obey an order of a réf- 
érée requiring him to turn over property or money of the estate to his 
trustée, except on elear and convlnelng proof that he bas présent pos- 
session or control of the property or money and the ability to comply 
with the order. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dw. Dlg. § 136.*] 

(Per Shelby, Circuit Judge, concurring.) 

S. Natube or Contempt — "Direct Contempt" — "CoNSTEtrcTivE Contempt." 

A "direct contempt" Is one occurring withln the présence of the court in 

session, or so near as to Interrupt its proceedings, while a "constructlve 

contempt" arlses from matters not occurring in court. A refusai, when 

able, to comply wlth a lawful order of court, is a constructlve contempt. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 2, pp. 
1468, 1469 ; vol. 3, pp. 2071, 2072.] 

4. PUNISHMENT OF CONTEMPT AFFIDAVIT CE RULE. 

In a proceeding charging a constructlve contempt, the affidavlt, attach- 
ment, or rule, as the case may be, should be llke an indictment to the 
extent of informlng the contemnor of the charge against him, so as to 
glve him an opportunlty to défend. 

*FoT other cases see same topic £ S numszb In Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Obdeb.fob Sukbendeb of Pbopebty of Bankbupt — Pkoceeding for Con- 

TBMPT— BDBDEN and MeASUBE OF PROOF. 

A summary proceedlng in a court of bankruptcy, under Baukr. Act 
• July 1, 1898, e. 541, § 41b, 30 Stat. 556 (U. S. Comp. St. 1901, p. 3437), 
for punishment of a bankrupt for contempt for failure to comply with 
an order of a trustée to turn over property, is criminal In its nature, 
espeeially since a concealuient of the property constltutes a crime under 
section 29b (1), and Is governed by the rules of évidence and presump- 
tlons of law applied in crlnilnal cases. In sucli proceedlng the rule in 
Civil cases as to the shifting of the burden of proof is not applicable, 
and évidence that the bankrupt lias recently had the property in hls 
possession does not create a presumption that he still bas it, and cast 
on hlm the burden of proving the contrary ; but, to justify an order of 
commltment, the burden is on the trustée to prove his présent posses- 
sion to the exclusion of a reasonable doubt. 

6. Ordbb for Surkehdee of Propeety of Bankbupt — Pboceeding foe Con- 

tempt — Evidence. 

In such proceedlng, while the sworn answer of the bankrupt is not 
taken as true, in the sensé that it cannot be contradicted, his sworn dé- 
niai of hls présent possession of the property is évidence in hls favor, 
requiring incontestable évidence, or évidence proving présent possession 
beyond a reasonable doubt, to overcome it. 

7. Impeisonment fob Debt — Oommitment of Bankbupt fob Contempt. 

An order of a bankruptcy court commlttlng a bankrupt for contempt 
for failure to comply with an order to surrender property or money of 
the estate, of whlch he lias présent possession or control, is not in con- 
flict with a state coustltutlonal provision agalnst imprlsonment for debt ; 
but where the évidence does not justify a flndlng that he bas présent 
possession or control of the property or niouey belonglng to the estate, 
and is able to comply with the order, a commltment under the guise of 
punlshlng for contempt, but in reality for the purpose of forcing liim 
to pay Into court such sum as he may obtaiu, to be applied on his debts, 
whether it is a part of the bankrupt estate or not, is illégal, under the 
gênerai law relating to coutempts, and is also in conflict with a state 
coustltutlonal provision agalnst imprisonmeut for debt. 

8. Oedeb to Subeendee Property of Bankrupt — Proceedings fob Con- 

tempt — Rules Governing. 

The language of the opinion of the court in Re Purvine, 96 Fed. 192, 
37 0. C. A. 446, is not subject to objection, but the order of commlt- 
ment in that case by the District Court was void, because the decree 
requiring the conteninor to pay $7,400 dld not show his ability to obey 
the order, and because the sum was greatly in excess of the debts of 
the bankrupt shown by the record; and the case should not be a con- 
trolllng autbority, for the additlonal reason that, subséquent to the dé- 
cision, the contemnor was discharged upon hls obtaining and paying to 
hls trustée only $1,465.39, tlius showing that it was never judlclally as- 
certalned that lie was able to comply with the order. The proper rules 
for the décision of like cases are announced in Samel v. Dodd, 142 Fed. 
71, 73 C. C. A. 254. 

9. Oedee to Sueeender Property of Bankrupt — Proceedings for Con- 

tempt. 

The fact that a bankrupt has commltted some crime in connection with 
hls property, by which it has passed out of his possession, may be grounds 
for prosecutlou agalnst hini, but will not justify a proceedlng for con- 
tempt for failure to comply with an order to deliver property not in hls 
présent possession. 

10. Construction of Bankruptcy Act — Remédies foe Witiiholding Assets. 

Bankr. Act July 1, 1898, c. 541, §§ 29b (1). 41a (1), and 41b, 30 
Stat. 554, 556 (U. S. Conip. St. 1901, pp. 3433, 3437), should be construed 
so as to glve both a fleld of opération and to conform to the leglsla- 
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tlve Intention. The latter applies to the refusai of a bankrupt to sur- 
render property in obédience to the court's order, the same belng iu 
his présent possession ; the former, to cases of concealment of assets 
from the trustée. When property of the estate is traced to the posses- 
sion of the banljrupt, but not found in his immédiate possession, if the 
évidence is sufficient, a case is presented for prosecution under section 
29b (1). If in concealment cases an order can be made requiring the 
bankrupt to surrender the concealed property, then not in his possession, 
and he can be imprisoued untll he compiles with tlie order, there would 
bé no need for section 29b (1) ; but ail cases of concealment could be 
prosecuted as contempt cases, which would make useless a provision of 
the act and defeat the législative intention that concealment cases should 
be prosecuted by indlctment and jury trial. 

11. Concealment or Assets — Eemedy. 

If a bankrupt conceals assets of his estate from his trustée, he may 
be indicted therefor within 12 months after the commission of the of- 
fense, and such cases should not, and caunot legally, be prosecuted as 
contempt cases. 

12. Pu?*isinrENT fok Contempt — Granting of Rule — Discrétion or Court. 

It is withln the discrétion of the court to grant or refuse a rule or 
attachment In contempt cases, and when there is another remedy the 
court should he reluctant to grant such rule, and should usually direct 
resort to the other remedy. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Middle District of Alabama; Thomas Goode 
Jones, Judge. 

In the matter of C. W. Reynolds, bankrupt. On pétition by George 
Stuart, trustée, to superintend and revise an order of the District 
Court. AfRrmed. 

For opinion below, see 190 Fed. 967. 

Thls pétition for review results from the followiiig proceedings : 
C. W. Reynolds, engaged in the gênerai, nierchandise business at Clanton, 
Ala., was adjudged a voluntary bankrupt. After the appointmcnt of a trus- 
tée for his estate he submitted to an examinatiou by his creditors before 
the référée, After this examinatiou, and an audit of his books kei)t in con- 
nection with his mercantile business, George Stuart, trustée, petitloned the 
référée for a rule against the bankrupt, Reynolds, requiring him to appear 
before the référée at a time flxed to show cause why he should not be forth- 
with required to turn over to his trustée goods, wares, and nierchandise, or 
other équivalent in money, to the amount of $19,249.35, which it was chargea 
belonged to his estate, and were then in his possession or under his control. 
ïhis rule against the bankrupt, after hearings, resulted in orders being 
passed by the référée directing the bankrupt to turn over to the trustée 
"goods, wares, and merchandise, money, and other property, of the value of 
$20,969.60." The bankrupt failed to comply with thèse orders, and the pro- 
ceedings at last eventuated in a finding by the référée "that the said bank- 
rupt, C. W. Reynolds, bas now in his possession or under his coutrol cer- 
tain goods, wares, merchandise, or money, the proceeds thereof amounting 
to the sum of $19,722.96, or that he has in his possession or under his con- 
trol goods, wares, and nierchandise in part, and money in part, to the ag- 
gregate value of $19,722.96." On this findiug the référée passed an order 
that the bankrupt, ou or before the 7th day of February, 1911, should turn 
over and deliver to the trustée in bankruptcy "the sum of $19,722.96 in 
goods. wares, and merchandise, or lu money." The bankrupt, feeling ag- 
grieved at this order, in due course and on the 4th day of February, 1911, 
letitioned for a review thereof l)y the judge. Tliereupon there was certiiied 
to the judge tlie order passed against the bankrupt by the référée and the 



713 204 FEUEKAL EEPORTEB 

fact of the banbrupt's failure to comply therewith ; also a summary of 
the évidence upon wliicli tlie action of the référée vvas liased. 
The judge, after hearing and considération, found as follows : 
"I cannot flnd, after carefnl exaniinatiou of the évidence, that it sustaina 
the findings of the référée tluit tlie banlirupt bas now in liis possession, or 
at the time tlie order was made, either the goods or the nioney proceeds 
amounting to $19,722.90, or any other suni. While the évidence leaves no 
sliadow of a doubt in the mind of the court that the bankrupt had goods of 
that value, for which he bas not accounted, or has converted iuto niouey, 
whlch at one time he bad under bis control, I do not think tbe proof jus- 
tifies the référée in tindlng that at the time of the order, or at the time of 
bis examluation, the bankrupt stlll bad in bis possession or under bis con- 
trol either the goods or tbe nioiiey. After a somewhat exhaustive investiga- 
tion of bis aft'airs, no évidence develops sbowlng the disposition of any spé- 
cifie goods, or traclng to bim tbe possession of any considérable su m of 
money, or other évidence of sucli eonduct as indicates that he now bas any 
of tbe goods, or money derived from tlieir conversion, in hls possession or 
under his control." 

Wltli this flndlng as a basls, the court, on October 18, 1911, passed au 
order reverslng and holding for naught the order theretofore entered by tbe 
référée, requiring tbe bankrupt to pay over to bis trustée in baidvruptcy tlu; 
sum of $19,772.90 lu goods, wares, and nierchandlse, or in nioney, and dls- 
charging the rule upon tbe bankrupt to show cause wby he sbould not be 
punlshed for failure to comply wlth tbe referee's order. 

John London and Henry Fitts, both of Birmingham, Ala., for peti- 
tioner. 

Jones, Poster & Field, of Montgomery, Ala., and T ipton Mullins and 
J. Osmond Middleton, both of Clanton, Ala., for respondent. 

Before PARDEE and SHELBY, Circuit Judges, and MEEK, Dis- 
trict Judge. 

MEEK, District Judge (after stating the facts as above). [1] This 
proceeding is brottght hère under the provisions of section 24b of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. 
St. 1901, p. 3432]). Therefore we are not authorized to détermine 
questions of fact upon which the order of the lower court is based, but 
may only superintend, and, if need be. revise, its action in the matter 
of law. This is now the settled interprétation given section 24b. Mat- 
ter of Loving, 224 U. S. 183, 32 Sup. Ct. 446, 56 L. Ed. 725 ; Coder 
V. Arts. 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 
1008 : First National Bank v. Title & Trust Company, 198 U. S. 280, 
25 Sup. Ct. 693,49 L. Ed. 1051 ; Mueller v. Nugent, 184 U. S- 1, 22 
Sup. Ct. 269. 46 L. Ed. 405; Samel v. Dodd (Fifth Cir.) 142 Fed. 
68, IZ C. C. A. 254 ; In re Purvine (Fifth Cir.) 96 Fed. 192, 37 C. C. 
A. 446. The matter of law to be passed on is the validity of the order 
of the lower court of October 18, 1911, and this is to be determined 
on the record of the District Court. Mueller v. Nugent, cited supra. 

[2] From the évidence before him, which was of a conflicting na- 
ture, the judge was unable affirmatively to find as a fact that the bank- 
rupt, at tlie time of the making of the order against him by the référée, 
then had in his possession or under his control either the goods or the 
money he was directed to turn over to the trustée of his estate. Fail- 
ing to find this, it was incumbent on the judge to reverse the action 
of the référée and discharge the rule against the bankrupt. No other 
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order than the one passed by him was compatible with or justified by 
the judge's view of the evideiuce and the conclusions entertained by 
him. 

In view of the brief and argument submitted in behalf of the peti- 
tioner, we deem it appropriate to say the doctrine announced by this 
court in Re Purvine, cited supra, has neither been modified nor 
changed. The same doctrine was subsequently announced and sanc- 
tioned by the Suprême Court of the United States in Mueller v. Nu- 
gent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405. There is no depar- 
ture from this doctrine in Samel v. Dodd, cited supra. In the latter 
case it was held the court, finding in a summary proceeding that bank- 
rupts had in their possession or under their control goods and mer- 
chandise, the property of their estate in bankruptcy, had not the power 
lawfully to order them to pay over the value of such goods and mer- 
chandise in money under penalty of commitment for contempt; that 
in such a proceeding the court was restricted to ordering a return of 
the goods and merchandise in specie or kind, and this only when it 
was made clear by proof that the bankrupts were in possession or con- 
trol of them. 

The pétition for a revision of the action of the judge will be denied. 

PARDEE, Circuit Judge, concurs in the foregoing opinion and 
décision. 

SHELBY, Circuit Judge (concurring). Stuart, the petitioner, was 
appointed trustée of the estate of the bankrupt, C. W. Reynolds, and 
from an examination of- the bankrupt and of his books was speedily 
convinced that the bankrupt ought to turn over to him as trustée 
$19,249.35 in goods or money. The trustée presented his pétition to 
the référée in bankruptcy, praying for an order that the bankrupt be 
required forthwith to show cause why he should not turn over to his 
trustée "goods, wares, and merchandise, or other équivalent in money, 
to the amount of $19,249.35," or such portion as the court might fincl 
the bankrupt had in his possession. The bankrupt answered under 
oath, denying that he had in his possession or under his control any 
goods, or money for which the same had been sold, and denying the 
averment that he did not deliver to his trustée ail the goods, wares, 
merchandise, and money belonging to his bankrupt estate. Thèse 
pleadings, briefly stated, made the issue. The trustée admitted receiv- 
ing "stock inventoried at $8,372.66" and book accounts for $845.26. 
C. W. Harden, a clerk of the United States marshal, qualified as an 
"expert" accountant, and presented statements which he testified gave 
the status of the bankrupt's business as shown by his books, which 
statement closes with the ominous and convincing lines : 

•'Amount of goods or money now wrongfully wlthheld from his trustée, 

$10,249.35.". 

Notwithstanding the failure of the évidence to show whether it was 
goods or money that was "now wrongfuUy withheld," and the failure 
to show what kind of goods, and where they were, or where the al- 
leged money was held or deposited, if it was money that was withheld, 
or that the bankrupt had actual possession, and notwithstanding the 
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bankrupt's sworn déniai, the référée found the évidence so corivincing 
that he made an order that the bankrupt "was short in the further 
sum of $20,969.60," and that he turn over and deUver to the trustée 
"the goods, wares, and merchandise, money, and other property, of 
the said value of $20,969.60, or show cause why he should net do so." 
The bankrupt objected to the order as illégal, not based on sufficient 
évidence or sufficient finding of fact, and as not describing or desig- 
nating the property he was alleged to withhold. The référée adhered 
to his order, alleging that the bankrupt had failed to pay over the 
money or deliver the goods, and had failed to "purge himself of the 
said contempt," and certified the case to the District Court "for such 
punishment or disposition as to said court may seem meet and proper." 
The District Court made no formai finding of f acts, but, having briefly 
stated the case, disposed of it decisively as f ollows : 

■'Under the décision in tlie case ot Saniel v. Dodd, 142 Fed. 71 [73 0. C. 
A. 254], rendered by our CircHit Court of Appeals, it is not within the power 
of the court to render a judgment for the surrender of goods or their al- 
ternative value, and attach the bankrupt for contempt for failing to turn 
over the goods or the money ; and althougli the proof may convince the court 
beyond ail reasonable doubt that at oue tlme the bankrupt had the goods 
or money, the order must not be made unless ui)on clear and coiivinclng 
proof that the bankrupt bas the goods or the property in bis posseHsion at 
the tlme of the making of the order, and has the abllity to comply with it. 

"Under the influence of that décision the order of the référée must be re- 
versed, and tlie court must décline to commit the bankrupt for contempt in 
falllng to obey the order." 

The District Court thereupon made a decree reversing the referee's 
order that the bankrupt should pay over the rnoney or the goods. The 
trustée brings the case to this court by pétition for revision, and it is 
alleged in the pétition that the District Court erred in not attaching the 
bankrupt for contempt for failing to turn over the goods or money; 
and it is also alleged that: 

"The goods, wares, and merchandise having been shown to hâve been in 
the possession of the bankrupt, and he not having explalned or accounted 
for them, they were presumed to continue in his ï)ossession or under bis con- 
trol." 

[3, 4] 1. The courts of the United States hâve the inhérent power to 
punish for contempt, a power that was long ago confirmed by statute 
(R. S. U. S. § 725_ [U. S. Comp. St. 1901, p. 583]); and it, of course, 
extends to the willful refusai to obey lawful orders of the court. 
Bankruptcy Act, § 41. For a direct contempt — that is, one occurring 
within the présence of the court while in session, or so near to the 
court as to interrupt its proceedings — the judge may often act on the 
knowledge obtainecî by his ovi'n seinses. Ex parte Terry, 128 U. S. 290. 
9 Sup. Ct. 77 , 32 L. Ed. 405. The contempt hère charged is not a 
direct, but a constructive, contempt ; that is, one arising from matters 
not transpiring in court, but by an alleged refusai to comply with an 
order of court. Rapalje on Contempt, § 22. In such cases, it is proper 
to adhère substantially to the method of criminal procédure, except in 
the matter of jury trial, and the attachment or rule should be like an 
indictment, to the extent of giving the contemnor an opportunity to 
défend by informing him concerning the nature and particulars of the 
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offense charged. Bâtes' Case, 55 N. H. 325; Hurst v. Whitly, 47 Ga. 
366; Langdon v. Wayne Circuit Judges, 76 Mich. 358, 43 N. W. 310; 
Ex parte Bradley, 7 Wall. 364, 19 h. Ed. 214; Hovey v. Elliott, 167 
U. S. 409, 17 Sup. Ct. 841, 42 h. Ed. 215. 

[5] 2. The décision in the District Court is attacked on the ground 
that it did not observe the proper rules of évidence. The contention 
of the counsel for the petitioner is, in brief , that the récent possession 
o£ goods or money being shown in the bankrupt, such possession is 
presumed to continue, notwithstanding his sworn déniai, and that, un- 
explained by the bankrupt, is sufficient to prove him guilty of contempt 
in refusing to obey an order to produce the money or goods. Numer- 
ous and familiar cases are quoted in référence to the burden of proof 
and the shifting of the burden in civil cases. For example, Reeves & 
Co. V. Estes, 124 Ala. 303, 305, 26 South. 935, which is an attack on a 
deed for fraud, in which the court enforced the rule that, the com- 
plainant's debt being proved, the défendant, to sustain the deed, was 
required to give évidence of the bona fides of the deed. Other cases 
are cited, differing in facts, but to the same effect in principle. The 
rule invoked, involving the shifting of the burden of proof, has no 
application to this case. This is a proceeding against the respondent 
for an alleged contempt of court — the alleged failure and refusai to 
surrender property in obédience to the order of the court. The act 
charged would constitute also a criminal offense under the bankruptcy 
law — thé concealing of assets from his trustée in bankruptcy. Bank- 
ruptcy Act, § 29 (1). Even when a charge of contempt of court does not 
involve facts constituting another criminal offense, it is, nevertheless, 
criminal rather than civil in its nature; and, for stronger reasons, 
when it does involve another crime, it should be treated as a criminal 
rather than a civil case in applying the rules of évidence. In Ex parte 
Kearney, 7 Wheat. 38, 5 L. Ed. 391, it was impliedly held that a 
proceeding. to commit for contempt was a criminal case. In New Or- 
léans V. Steamship Co., 20 Wall. 387, 392, 22 L. Ed. 354, which was a 
rule to show cause why the respondent should not be punished for the 
violation of an injunction, and in which the contemnor was fined $300, 
the court said : 

"Contempt of court is a spécifie criminal offense. The imposition of the 
fine was a judgment in a criminal case." 

And it is an indictable offense to disobey a valid judicial order. 2 
Bishop's New Criminal Law, § 242 (3). In criminal cases, the pre- 
sumption of innocence accompanies the accused throughout the trial 
and until there is a verdict or judgment of guilty (Underhill on Crim- 
inal Evidence [2d Ed.] § 18) ; and there is no shifting of the burden 
of proof during the trial (Id. § 23). In civil cases, the burden of proof 
may shift during the trial. Lilienthal's Tobacco v. United States, 97 
U. S. 237, 24 E. Ed. 901. But, "strictly speaking, the burden of proof, 
as those words are understood in criminal law, is never upon the ac- 
cused to establish his innocence or to dispi^ove the facts necessary to 
establish the crime." Davis v. United States, 160 U. S. 469, 487, 16 
Sup. Ct. 353, 358 (40 h. Ed. 499). 

In contempt cases, and especially in those which involve the charge 



716 204 FEDERAL EEPORTEU 

of another criminal offense besides the contempt, the fuies of évidence 
applicable to civil cases in référence to presumptions and the shifting 
of the burden of proof do not apply; but the proceedings and "the 
rules of évidence and presumptions of law applied in criminal cases 
should be observed." Bâtes' Case, supra ; State v. Matthews, 37 N. 
H. 450, 454; United States v. Wayne, Wall. Sr. 134, Fed. Cas. 16,654; 
United States v. José (C. C.) 63 Fed. 951 ; In re Switzer (D. C.) 140 
Fed. 976. 

The proceeding, in its primary stages, is sometimes likened to a civil 
exécution ; but the trial of the issue on the question of guilt is essen- 
tially a criminal proceeding. 

The numerous récent cases that hold that the guilt of an accused 
charged with contempt must be proved, not by a prépondérance of évi- 
dence, but beyond a reasonable doubt, show an application of the rules 
of évidence as they are applied in criminal cases. 

3. But the counsel seek also to apply a rule that is in fact applicable 
to a class of criminal cases— that "the récent possession of stolen prop- 
erty casts upon the possessor a suspicion of guilt f rom which he should 
f ree himself ." The argument, in effect, is that the récent unexplained 
possession of stolen goods would be sufificient to adjudge the possessor 
guilty of larceny, unless he rebutted the inference, and that therefore, 
by "analogy," the récent possession of the goods by the bankrupt is 
sufïicient, unexplained, to show that he still has them, and therefore 
sufficient to prove, as required by law, that he is in contempt in failing 
to produce them. But the possession of stolen property, however ré- 
cent and unexplained, créâtes no presumption of law that the possessor 
committed the larceny, and instructions to that effect, "casting the bur- 
den of proving the innocent character of the possession upon the ac- 
cused," are erroneous. Underhill on Criminal Evidence (2d Ed.) § 
299, and cases there cited. Such possession, in connection with proof 
of the larceny, is, of course, légal évidence from which the jury may 
infer guilt. But there is no analogy between the larceny case and the 
contempt case. The possession in the former case is évidence against 
the possessor only when the corpus delicti is proved. The inference 
against him is based on the fact that the property has been proved to 
hâve been stolen, and such possession, though it does not change the 
burden of proof, casts suspicion on the possessor. But the property 
that the respondent is charged with withholding has not been stolen. 
His possession is assumed to hâve been acciuired so as to vest title in 
him. His former possession of it casts no suspicion on him. There 
is no analogy between the instant case and larceny cases that relieved 
the trustée from proving affirmatively and as required by law that the 
respondent presently had in his possession the property in question, 
and was therefore able to obey the referee's order. The fact that the 
property passed into the possession of the bankrupt is, of course, one 
step in the effort to prove that he still has it. But if the property con- 
sists of $20,000 worth of "goods, wares, and merchandise," as indi- 
cated in one of the alternative récitals of the referee's order, this pto- 
ceeding, of itself, is sufficient to show that he has not in his actual 
possession goods of such bulk and value; for, if he so held them, they 
would be taken from him by writ. If, when the referee's report and 
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finding says that the property withheld is "goods, wares, merchandise, 
money, and other property," it is meant that the goods, etc., shovvn by 
the "expert's" examination of his bocks, hâve been sold, and that he 
has in money the $20,000, then, of course, to show guilt, proof is re- 
quired that he has in présent possession the $20,000 in moftey. No 
case is made for the application of the doctrine of "presumptions," so 
as to dispense with the necessity for évidence. 

[6] 4. The argument claims, in effect, that the trial judge should 
give no weight to the contemnor's sworn déniai. Reynolds, by sworn 
answer, denied the charges against him. The answer of the contemnor 
is not taken as true, in the sensé that it cannot be contradicted. It has 
been held by English common-law writers as unassailable, and some 
fédéral courts hâve foUowed that rule. Rapalje on Contempt, § 119, 
and cases cited. The cases on both sides of the proposition are too 
numerous for citation, but they may be found collected in the briefs 
and opinion in United States v. Shipp, 203 U. S. 563, 27 Sup. Ct. 165, 
51 Iv. Ed. 319, 8 Ann. Cas. 265, where the court décides that "when 
the acts alleged consist in taking part in a murder it cannot be admitted 
that a gênerai déniai and affidavit should dispose of the case ;" but the 
opinion recognizes the fact that there may be cases in which the an- 
swer would be conclusive. "It may be that even now," said the court, 
"if the sole question were the intent of an ambiguous act, the proposi- 
tion would apply." In cases, like the présent case, where the bank- 
rupt is accused of withholding and refusing to surrender large stocks 
of goods, and he answers on oath, denying possession and control of 
them, his control and possession being an affirmative allégation of the 
trustée, it is not at ail unreasonable to look on his answer as sufficient 
to secure his discharge, unless évidence of the most convincing kind 
is oflfered to sustain the charge against him. The affirmative in such 
case would not be difficult to prove, if the charge were true. In cases 
where it is charged that he withholds large sums of money, and he 
makes sworn déniai, it is not consistent with the admitted rule that his 
guilt, to authorize commitment, must be proved to the exclusion of rea- 
sonable doubt, to say that the burden can be put on the contemnor to 
prove his négative averment. 

In such cases, the rule undoubtedly goes to this extent, to quote the 
words of an author, which he sustains by many citations of authority : 

"It requires soniething llke incontestlble évidence, or évidence beyond a 
i-easonable doubt, to overcome the déniai." 1 Kemington on Bankruptcy. § 
1844. 

[7] 5. Counsel contend that the imprisonment of the respondent 
would hâve involved no question of "imprisonment for debt." 

The power of the United States courts to imprison for the nonpay- 
ment of money judgments is controlled bv the Constitution and laws 
of the State. In re Lacov, 142 Fed. 960," 74 C. C. A. 130; Mallory 
Mfg. Co. v. Fox (C. C.) 20 Fed. 409; Low v. Duffee (C. C.) 5 Fed. 
256; In re Atlantic Mutual Life Ins. Co., 9 Ben. 337, Fed. Cas. No. 
629; The Blanche Page, 16 Blatchf. 1, Fed. Cas. No. 1,524 (by 
Blatchford. Circuit Judge) ; Catherwood v. Gapete, 2 Curt. 94, Fed. 
Cas. No. 2.513 (by Curtis, Circuit Justice); R. S. U. S. § 990 (U. S. 
Comp. St. 1901, p. 709). 
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The Alabama Constitution provides "that no person shall be impris- 
oned for debt." Article 1, § 20. 

It is true that if Reynolds had had the goods in his actual possession, 
so that he had the ability to deliver them to the trustée, on his refusai 
to obey the order requiring him to do so, he could be imprisoned for 
contempt, and his confinement would not be imprisonment for debt. 
Samel v. Dodd, supra. But when the record shows that he had not 
such possession or ability, he cannot be legally punished for contempt. 
In re Chiles, 22 Wall. 157, 22 L. Ed. 819; Samel v. Dodd, supra. If, 
notwithstanding his inability, the court, under the guise of punishing 
the contempt, but for the purpose of forcing him to pay such sum 
into court or to his creditors as he may obtain, regardless of whether 
or not it is a part of the bankrupt estate in his présent possession, it 
has been said, in cases arising under the bankruptcy law, to be a vio- 
lation of constitutional provisions against imprisonment for debt. In 
Samel v. Dodd, Judge Maxey, speaking for this court, said : 

"Such procédure would approacli dangerously near the line, if it did not 
overstep it, of imprisonmeut for debt." 

Judge Hammond said, in Re Adler (D. C.) 129 Fed. 502, 504, that 
an enforcement of the bankruptcy law that would permit such procé- 
dure "would be only to revive the long since abolished process of im- 
prisonment for debt, which is both obsolète and unconstitutional." 

In Re Barton Bros. (D. C.) 149 Fed. 620, 621, Judge Rogers said: 

"If the court were to make the order for them to pay over wheu they 
wére without the means of paying over, the court would thon be requiring 
them to do an impossible thiiig, and the effect of such an order would be 
équivalent to imprisonuiMit for debt." 

And in Boyd v. Glucklich, 116 Fed. 131, 136, 53 C. C. A. 451, 456, 
Judge Caldwell, speaking for the court, said of such procédure : 

"Plainly that would be imprisonment for debt, and the order is not re- 
lieved of that illégal and odious quality by calling it 'imprisonment for con- 
tempt.' The court that makes such an order is in contempt of the law and 
Constitution, and not the bankrupt in contempt of the court." 

In a notable opinion, the Alabama Suprême Court declared, by Jus- 
tice Somerville, Justice Stone concurring, that a statute authorizing the 
imprisonment of a debtor for contempt, who failed to comply with a 
court's order to deliver property into court to satisfy a debt, was un- 
constitutional, because it authorized imprisonment for debt. Ex parte 
Hardy, 68 Ala. 303. Chief Justice Brickell dissented, and counsel for 
the petitioner quote and rely on the dissenting opinion, which is one of 
marked ability. After an exhaustive discussion of the question, the 
Chief Justice concludes with thèse lines, which he puts in italics : 

"Then the imprisonment is not for debt, but for the neglect and refusai 
to perform a moral and légal duty, performance resting in his ability." 

Mark the last five words. If the Chief Justice had construed the 
statute as authorizing the imprisonment when performance did not 
rest in the ability of the contemnor, he, too, would bave held it uncon- 
stitutional. 
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The case of Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. 
Ed. 405, is not in conflict with thèse views. That case originated in 
the United States District Court for the District of Kentucky, where 
Nugent was committed for contempt (Wayne Knitting Mills v. Nu- 
gent [D. C] 104 Fed. 530) ; the order of commitment was reversed 
by the Circuit Court of Appeals (Mueller v. Nugent, 105 Fed. 581, 
44 C. C. A. 620) ; and the Suprême Court reversed the last décision, 
reinstating the order of commitment. It was not the bankrupt who 
was committed for contempt. Edward B. Nugent was the bankrupt. 
His son, W. T. Nugent, who was neither a bankrupt nor a debtor, was 
the man committed. He had received $14,435.45 as the agent of his 
father, the bankrupt. In answer to the rule, he did not deny that he 
had the money. 104 Fed. 532. He contended that the court was with- 
out jurisdiction to enforce its payment by summary process — that a 
plenary suit must be brought against him for the fund. It was held 
by the Suprême Court that the summary process was admissible. It 
was in this case that Mr. Chief Justice Fuller said: 

"The filing of tlie pétition [m bankruptcy] is a caveat to ail the world, 
and in effect an attachment and injunction" 

— an observation that has since been limited and confined to the facts 
of that case. York Mfg. Co. v. Cassell, 201 U. S. 344, 353, 26 Sup. 
Ct. 481, 484 (50 L. Ed. 782) ; Acme Harvester Co. v. Beekman Lum- 
ber Co., 222 U. S. 300, 306, 32 Sup. Ct. 96, 56 L. Ed. 208. W. T. 
Nugent, the bankrupt's son, admitting that he had the money in hand 
and was able to comply with the order, was, of course, subject to be 
punished for failure to do so. The case has no application whatever 
to a proceeding against the bankrupt in référence to property which 
is not then in his actual possession. Its want of application as an au- 
thority in such cases is pointed out by Judge Gray in American Trust 
Co. v. Wallis, 126 Fed. 464, 61 C. C. A. 342, where it is said that : 

"The Suprême Court carefully excluded any ground for an inference that 
the District Court had power to make an order upon a bankrupt for the de- 
livery of property admittedly not in his possession or control." 

When the contemnor is ordered to do the impossible, and this ap- 
pears from the record, his commitment for failure to obey is arbitrary 
and illégal; and the order has no justification as a contempt proceed- 
ing. And, as it has no purpose except to force by imprisonment the 
payment of money on debts, it is difficult to see why it is not aptly call- 
ed imprisonment for debt. When the imprisonment occurs under such 
circumstances, no matter what may be said to the contrary, it remains 
a fact that the debtor is arrested and imprisoned to force the payment 
of a debt in whole or in part. 

[8] 6. The announced purpose of the elaborate argument for peti- 
tioner is not only to secure a reversai of the decree of the District 
Court, but "to induce this court to change or modify the opinion in 
Samel v. Dodd," supra, and "to return to the doctrine of the majority 
opinion in Re Purvine, 96 Fed. 192 [37 C. C. A. 446].'; 

It is evidently the opinion of counsel, who hâve given the matter 
such studious attention, that the action of the District Court is sus- 
tained by the former case, but is in conflict with the latter. 
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Purvine, having been adjudicated a bankrupt, a proceeding was in- 
stituted by his creditors, alleging that he had in his possession, and 
had refused to surrender to his trustée, $8,300 in money. He filed a 
sworn answer, denying that he had such funds in his possession ; but 
the référée made an order requiring him to pay to tlie trustée $7,400. 
The matter came before the judge of the bankruptcy court on a rule 
requiring Purvine to show cause vvhy he should not be punished for 
contempt. He again answered under oath that he did not hâve the 
money and could not pay it as ordered. He did not deny having pre- 
viously had moneys in his possession, but claimed that the same had 
been lost or stolen. The District Court approved the order of the 
référée requiring Purvine to pay to the trustée $7,400, and ordered 
that he be under the surveillance of the marshal and pay the costs of 
the marshal's attendance on hira, and allowing him to "hâve freedom 
to go to such places in the district as he may désire." Purvine moved 
to vacate this order, alleging that he had sought to prove that the 
money had been lost by named witnesses. and that the "référée de- 
clined to permit said testimony, because he was not authorized to ad- 
mit the évidence of any witness, except by permission of the District 
Judge first obtained." The court overruled the motion. The bank- 
rupt not paying the money at a time fixed in which he was required to 
pay it, the court, reciting in the order that the "bankrupt now has in his 
I^ssession and control the said sum of $7,400," adjudged him guilty of 
contempt for f ailing to pay it to the trustée as ordered by the court, and 
ordered that he "be held and confined in the county jail of Dallas coun- 
ty, Tex., until he pay the said sum of $7,400." Purvine was placed in 
jail, and filed a pétition to review the order committing him. The case 
was heard by the court in vacation without oral argument, and the rec- 
ord was not printed ; but the original record on which it was heard is in 
this court. The brief and clear majority opinion, in refusing to revise 
the order of the District Court, is predicated upon the conclusion that 
the record showed that Purvine had in immédiate possession the $7,400, 
and was therefore able to comply with the order of the court. Fault 
is not found in the language of the opinion if it were detached from 
the record of the District Court. The objection is that that record does 
not afford a basis for the application of the rules announced. The able 
and experienced judge who wrote the opinion asserted that, to décide 
differently would be "to admit that a bankrupt may sit in the very 
présence of the court with cash to any amount in his pocket." If the 
record had shown that Purvine had the $7,400 in his pocket, no one 
would hâve questioned the authority of the court to make the order of 
commitment, except on the ground that such order would hâve been 
needless, as the marshal or jailer, on his arrest, could hâve secured 
the money. But the record, taken as a whole and looking at the orders 
of the court, fails to show that the court ascertained that he had the 
money "in his pocket" or in his immédiate possession. Until that was 
shown, there was no authority to make the order to pay the money to 
the trustée. H the order to pay was without authority, the order of 
commitment based on it was unlawful and void. In re Ayers, 123 U. 
S. 443, 8 Sup. Ct. 164, 31 L. Ed. 216. It is true that there is a récital 
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in the order that the contemnor has the money in possession and con- 
trol, but that récital must be read in connection with the entire decree, 
and the question whether présent possession is shown deterniined by 
the whole record. Money may be under one's "control," and yet not 
so in possession that he could dehver it or cause it to be delivered to 
others. The direction, when he was first arrested, that he be left free 
to go where he pleased in the district, accompanied by tlie marshal, 
is significant. It gave him an opportunity to obtain money, if he had 
friends who would aid him. No line is found in the record to indicate 
that he had the money in his immédiate personal possession, nor that 
it was on deposit, or in the possession of others subject to his control. 
Clearly the order was made on the theory (contended for by counsel 
in the instant case) that he once had the money, and the burden of 
proof was on him to convince the court that he did not then hâve it. 
The order to pay the money was void, because it did not show the 
présent power to pay it. American Trust Co. v. Wallis, 126 Fed. 464, 
61 C. C. A. 342; In re Chiles, 22 Wall. 157, 22 L. Ed. 819; Samel 
v. Dodd, 142 Fed. 68, 73 C. C. A. 254; In re Mize (D. C.) 172 Fed. 
945 ; Rapalje on Contempt, § 129. 

The proceedings to commit Purvine for contempt were prosecuted 
by 3 creditors. The record discloses 35 creditors, whose aggregate 
claims amounted to .$4,648.94. If the construction of the record by 
the majority opinion in the Purvine Case was correct — that the Dis- 
trict Court had deterniined that the contemnor had in his immédiate 
Personal possession and control $7,400 — what would the record hâve 
subsequently shown? Purvine was condemned to imprisonment "un- 
til he * * * shall pay to O. B. Colquitt, trustée aforesaid, 
* * * the sum of $7,400," a sum largely in excess of the apparent 
indebtedness of the bankrupt. If the order had been made to vindicate 
the authority of the court, and was really based on a finding that he 
had that sum in possession, he would bave been held till he complied 
with the order, or, at least, till he paid into court the amount of the 
bankrupt's indebtedness and costs. The court would hâve required 
the sum to be paid before the contemnor was released. On the other 
hand, if the creditors were using the contempt process to force Pur- 
vine to pay such sum as he could raise, then it would be expected that 
he would not be hekl longer than it was necessary to make him sur- 
render such funds as he had or could procure. Hère is what the rec- 
ord shows: On August 29th, the trustée reported that he had re- 
ceived $43.22 to pay two small claims, and that he had been furnished 
receipts which indicated that the other creditors had been paid. He 
attaches an exhibit, which shows the payment to creditors of sums 
amounting in the aggregate to $1,465.39. He also reported that E. R. 
Bumpas had paid to him $100, to be applied to the trustee's fées. The 
record also shows the payment of $138.75, additional costs of clerk 
and référée, making a total of $1,747.36, which, so far as the record 
shows, was ail that Purvine was required to pay to obtain his release. 

How he obtained this sum does not appear, but the record shows 
that Purvine had claimed as exempt personal property of the value 
of $1,695. 

204 F.— 46 
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After the trustée made this report, the judge made the following 
order directing Purvine's release : 

"It having been made to appear to the court that the creditors of A. S. 
Purvine, bankrupt, hâve released their claims against the said A- S. Purvine 
and his estate, and it further haying been made to ai)pear that provision has 
been made for the payœent of ail the expenses connected with the adminis- 
tration of the trust estate, it Is tlierefore : 

"Ordered, that said A. S. Purvine, heretofore committed by an order of 
this court for contempt, be, and he is hereby, released and discharged from 
further custody. 

"It Is further ordered that the attorneys for the petitioning creditors in 
the matter of A. S. Purvine, bankrupt, file their accounts for services ren- 
dered with the référée, and that the petitioning creditors also file their ac- 
counts for moneys advanced by them with the référée, for action thereou by 
him." 

It thus appears that Purvine was not released because he obeyed the 
order of the court, for the faikire to obey which he was committed. 
This last order shows, in effect, that it was not possible for him to 
obey it. If it had been shown that he really had in his personal posses- 
sion $7,400, the prosecutors would not hâve been satisfied with a pay- 
ment of only $1,747.36. 

If the court had found that Purvine had in his possession a sum 
so much larger than his apparent indebtedness, ft would not hâve or- 
dered him to pay into court more than enougli to pay the debts and 
costs. 

No one questions the authority of the District Judge to make the 
order discharging Purvine, and it is quoted only to show the purpose 
of the imprisonment, But there is no authority in a District Court 
to imprison a bankrupt till he satisfies the claims of officers for costs 
and pays the creditors such sum as wiU cause them to agrée to his re- 
lease. 

7. The case of Samel v. Dodd, supra, originated in the United States 
District Court for the Northern District of Georgia, and was decided 
in that court by the judge who wrote the opinion of the court in Re 
Purvine. An elaborate opinion was filed by him in the District Court, 
which is printed in the record hère, but not reported. The judge found 
that amounts aggregating $16,417.83 were withdrawn by the bank- 
rupts from their business between January 1, 1904, and May 30, 1904, 
the day of the beginning of the proceedings in bankruptcy. The bank- 
rupts.were required to account for this sum. The judge said: 

"If the hlghest amount mentioned in the évidence, however, as goinj; into 
the possession of J. Saul & Co., should be takeu as the truth of the uiat- 
ter, it would still leave |2,417.S3 uuaccounted for in any way. This, I a m 
satisfied, the bankrupts are able to turn over at this time." 

The usual orders of commitment for contempt were made, and the 
case was brought to this court. 

The finding that the bankrupts were able to turn over the $2,417.83 
at that time was not permitted to sustain the order. Taking the whole 
decree of commitment and the opinion, it was apparent that it was not 
shown that it had been found that the bankrupts were présent! y in pos- 
session of the sum in question. Judge Maxey's opinion, in reversai of 
the District Court, demonstrates by its resuit that the theory of peti- 



STUART V. BEYN0LD8 723 

tioner's counsel that the récent possession casts the burden of proof 
on the bankrupt cannot be sustained. 

The Cases of Purvine and Samel v. Dodd, though differing, of 
course, in détail as to facts, involved the same principle. In each case 
the property or fund was traced to the récent possession of the bank- 
rupt, and there the proof ended. In each case the District Court, in 
effect, held that the burden was on the bankrupt to account for the 
thing received by him. And in each case the bankrupt was committed 
for not making a satisfactory explanation. There the similarity ends. 
On pétitions for revision, the Purvine Case was affirmed, and Samel 
V. Dodd was reversed. In the lower courts, both cases would support 
the petitioner's contention in the instant case as to the shifting of the 
burden of proof. But that theory has no support in this court in Judge 
Maxey's opinion in Samel v. Dodd. 

[9] 8. A récent case (In re Rogowski [D. C] 166 Fed. 165, 169) 
came before Judge Newman, in which he clearly and briefly states the 
doctrine urged by counsel, and décides that it is in conflict with Samel 
V. Dodd. The référée, in his first report, ordered the bankrupt to de- 
liver $10,580.74 worth of goods, or, in default, to be committed for 
contempt. The judge sustained exceptions to the report, and referred 
the matter back to the référée. In his second report, the référée re- 
fers to the case of Samel v. Dodd, supra, saying that the évidence was 
not sufficient to comply with the rule in that case. Commenting on 
the report, Judge Newman said (the italics are the writer's) : 

"If tlie rule be adopted, announced in some cases, that wliere a bankrupt, 
shortly before his falUire, has on hand a large stock of merchandise, and, 
when proceedings in bankruptcy are instltuted, he Is found to hâve but a 
small amount of goods, the stock being depleted to such an extent that it 
could not hâve occurred in the ordinary course of business, and there are 
circumstainceg to indicate that the goods hâve been purposely and fraudulently 
removed, so as to prevent their going into the hands of the trustée lu bank- 
ruptcy, that then the court may reqtiire the bankrupt to produce the goods 
or give some reasonable explanation oî their disappearance, and on his failure 
so to do may hold him for contempt, then a case is made out by the record 
hère." 

That rule, instead of requiring proof of the contemnor's présent 
possession beyond a reasonable doubt, would shift the burden of piroof, 
and condemn the accused for his failure to produce évidence to show 
his innocence. Judge Newman refused to enforce such rule, on the 
authority of Samel v. Dodd, supra, and discharged the accused. 

The fact that the bankrupt has fraudulently removed goods or has 
committed some crime in relation to them may subject him to pen- 
alties or to imprisonment for the oiïense; but it is not the subject of 
a contempt proceeding for the failure to surrender property not in his 
possession. He may hâve given the goods away, or destroyed them, or 
burnt them to get insurance. Such facts may excite indignation, but 
they are not to be considered in this proceeding. Such crime, instead 
of supporting the contempt process, may defeat it, because it may show 
inability to comply with the order. 

In re Dickens (D. C.) 175 Fed. 808, by Judge Toulmin, and In re 
Mize (D. C.) 172 Fed. 945, by Judge Grubb, are cases in which the 
rules announced in Samel v. Dodd are aptly applied. 
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It should also be noted that Samel v. Dodd was recently approved 
by this court, and the lower court reversed for f ailure to be governed 
by it. Miller v. Carlton, 194 Fed. 1022, 114 C. C. A. 665. 

For thèse reasons, it would not seem advisable to comply with the 
request of counsel, so earnestly sustained by argument, to modify or 
limit Judge Maxey's opinion, speaking for the court, in Samel v. Dodd, 
supra, and to return to the doctrine announced in the Purvine Case.^ 

[10] 9. Cases like this dépend, not only on the gênerai -law relating 
to contempt, but especially on the proper construction of the bank- 
ruptcy act. Section 41a (1) makes it a contempt for the bankrupt to 
"disobey or resist any lawful order, process or writ," and provides 
that such refusai to obey may be certified to the judge by the référée, 
and the judge may punish the accused as if the contempt had occurred 
before the court. 

Section 29b (1) provides for the punishment, by imprisonment not 
to exceed two years, of the offense of having knowingly and fraud- 
ulently "concealed while a bankrupt, or after his discharge, from bis 
trustée any of the property belonging to his estate in bankruptcy." 
Thèse two parts of the act should be construed so as to give both a field 
of opération and to conform to the législative intention. 

Section 41a (1) applies tothe refusai of the bankrupt to surrender 
property in obédience to the order of the court, the same being in his 
présent possession. It is equally applicable to a third person so hold- 
ing property of the estate of the bankrupt, if such person had no such 
adverse claim as would require plenary suit. Mueller v. Nugent, 184 
U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405. 

Section 29b (1) applies to cases of the concealment of the assets 
from the trustée. In cases like the présent, where, by examination of 
the books of the bankrupt, it is claimed that the bankrupt bas not ac- 

1 Note by Shelby, Circuit Judge. 

There are other facts connected wlth the décision of the Purvine Case, 96 
Fed. 192, 37 C. C. A. 446, which, In view of the argument of counsel urging 
this court to "return So the doctrine" of that case, the writer thlnks should 
be stated hère : 

The brlefs and record of that case were flrst presented at Dallas, Tex., to 
Hon. A. P. McCormick, United States Circuit Judge. He advised the attorney 
representing the petitioner that the pétition should be presented to the court, 
and it was submltted to the court nt Atlanta, Ga., on the record and briefs 
and witbout oral argument. Judge McCormick not belng présent, Hon. Wil- 
liam T. Newman, United States District Judge, was designated to sit in his 
place. After the case was decided and the opinions announced, copies of 
them were sent to Judge McCormick, who had first examined the case, but, 
being absent, could not participate in the décision. In returning the opinions, 
he wrote as foUows: 

"Dallas, Texas, July 27, 1899. 
"My Dear Judge : 

"I thank you for sending me copies of opinions in the Purvine Case, which 
I hâve read with deep interest. The décision of the majority is a surprise to 
me. 1 cordially concur in the views you so elearly présent and strongly sup- 
port in your dissenting opinion. Complylng with your request, I herewith 
return the opinions. Yours very truly, 

"A. P. McCormick. 

"Hon. D. D. Shelby, U. S. Circuit Judge, 

"Huntsville, Alabama." 
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connted for goods of large value, and the same cannot be found, and 
the bankrupt on oath dénies possession or control of them, if the proof 
is sufficient to warrant it, a case is presented for prosecution under 
section 29b (1) for concealing property from the trustée. If, in such 
-cases, an order can be made requiring the bankrupt to surrender the 
concealed property, and the bankrupt be imprisoned until he complies 
with the order, there would be no need for section 29b (1). AU cases 
-of concealment could be proceeded against as contempt cases. 

Where the property is not found in the immédiate possession and 
control of the bankrupt, but is concealed, if he is in default about it, 
a case is presented, if the évidence is sufficient, under section 29b (1). 
The same is true where property of the bankrupt estate is traced to 
the récent possession of the bankrupt, but is not shown to be presently 
in his possession. The doctrine of "presumption" and "shifting the 
burden of proof" to the bankrupt is not applicable to such cases. To 
hold otherwise makes section 29b (1) useless, and attributes to Con- 
gress the intention to permit the charge of fraudulently concealing 
property of the bankrupt to be punished without indictment and jury 
trial. 

[11,12] 10. If a bankrupt conceals assets from his trustée, he com- 
mits an offense indictable under the bankruptcy law, and his trustée or 
his creditors may cause his arrest and prosecution at any time within 
12 months from the commission of the offense. Warren v. United 
States (C. C. A.) 199 Fed. 753. When he is so accused, and on oath. 
makes déniai, and the f acts are not so plain as to remove ail reasonable 
doubt, and do not affirmatively show that imprisonment would or 
should cause the surrender of designated and described property in 
the présent possession of the accused, the court should décline to com- 
mit the contemnor, and the creditor or trustée could proceed through 
the regular channels to prosecute the bankrupt for concealing assets. 
Few bankrupts who hâve been in business for several years will be 
able to produce ail the assets that creditors, aided by bookkeepers, may 
<^aim that they ought to produce. It is discretionary with the court 
to grant or refuse the rule (Rapalje on Contempt, § 9; Wyatt v. 
Magee, 3 Ala. 94; Watrous v. Kearney et al, 79 N. Y. 495); and 
the more humane course, and the one more conformable to the just 
rights of the accused, is, except in cases of indisputable proof, to re- 
fuse the drastic and severe remedy, and give the accused the right of 
jury trial. That course will often meet the strenuous objections of 
trustées and creditors, for the jury has ever blocked the way of those 
who seek to profit by the exercise of arbitrary power. The citizen 
who is arraigned and tried for contempt under a statute which also 
provides for indictment with jury trial on the same facts justly feels 
tbat he has been deprived of a right given by the very statute under 
which he is arraigned. That this feehng of opposition to the unneces- 
sary exercise of this drastic power is gênerai and profound is shown 
by many judicial judgrnents, and by législation, state and fédéral, lim- 
iting the court's power to punish for contempt, and by the fréquent 
and often unjust charges against the judiciary for the unlawful exer- 
cise of such power. In CaHfornia Paving Co. v. Molitor, 113 U. S. 
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609, 618, s Sup. Ct. 618, 622 (28 L. Ed. 1106) a proceeding for con- 
tempt for disobeying a decree, the court pointed out that there was 
another remedy, and said : 

"The process of contempt is a severe remedy, and should not be resorted 
to where there Is fair ground of doubt as to the wrongfuluess of the defend- 
ant's conduct." 

But counsel argue that "this suggestion brings small comfort to 
creditors," and quote that "a criminal prosecution does not pay the 
claims of creditors." But prosecution by indictment and trial by jury 
is the regular and constitutional mode of punishing a citizen for crime 
In the hurry of securing the collection of a debt due one man, we 
should not forget the rights of another. In the stress of the race for 
the dollar, the rights of the man himself should not be violated. The 
bankruptcy law is a boon to society, but it can be made a bane. There 
are some dishonest, fraudulent, and vénal bankrupts. The act provides 
severe, but constitutional, means for dealing with them. There are 
many honest men, who, by incapacity or misfortune, hâve been strip- 
ped of vocation and property. The act was intended to give such 
men another chance. When they come to the court with idle hands 
and empty pockets, the court should protect them against baseless and 
oppressive accusations. 

It is to the interest of the public that the courts should retain the 
power to punish for contempt. The District Courts, Hke this court, 
are the créatures of Congress, and their power is within législative 
control. Rapalje on Contempt^ § 11; Ex parte Robinson, 19 Wall. 
505, 22 L. Ed. 205. The way to préserve it is not to abuse it. 

The District Court was right in refusing to commit the accused, and 
the pétition to revise should be denied. 



WILSON v. LE MOTNB. 

(Circuit Court of Appeals, Fourth Circuit. March 6, 1913.) 

No. 1,118. 

1. Limitation of Actions (§ 100*)— Fbaud — Diligence — Oboinaet Dili- 
gence. 

Code Pub. Gen. Laws Md. 1SK>4, art 57, llmlts an action for fraud to 
three years, and section 14 déclares that, where a party has a cause of 
action of which he has been kept in ignorance by the fraud of the ad- 
verse party, the right to bring suit shall be deemed to hâve first accrued 
at the tlme at which such fraud shall, or with usual or ordinary dili- 
gence might, hâve been known or discovered. Eeld that, where plaintifC, 
believlng that défendant held a particular outstanding title to certain 
large tracts of land in Virginia, purchased the same from défendant un- 
der a spécial warranty deed executed March 26, 1906, and though plain- 
tiff's attorney was warned of facts that would hâve put an ordinariJy 
prudent person on Inquiry as to the validlty of defendant's title, no in- 
quiry or investigation thereof was made, by an examination of the rec- 
ords or otherwise, which would hâve fuUy shown the condition tliereof, 
défendant, by an alleged statement that he owned such onlstiuuliiig ti- 
tle, could not be said to bave fraudulently prevented plaiutitt'"!! in\eKti- 
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gation thereof, so as to suspend limitations agalnst plalntlff's right of 
action for fraud until he ascertained that défendant dld net own the ti- 
tle In question, which plaintifiE ascertained by an investigation first made 
in 1911. 

[Ed. Kote. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
323, 480-493 ; Dec. Dig. § lOO.*] 

2. Limitation of Actions (§ 100*) — Fbaud — "Obmnary Diligence." 

Code Pub. Gen. Laws Md. 1904, art. 57, § 14, provides that, where a 
party is kept in ignorance of the fraud of the adverse party, the right to 
sue shall be deemed to hâve first accrued when the fraud shall, or with 
usual or ordinary diligence might, hâve been known or discovered. Held. 
that "ordinary diligence," as so used, implles that something must be 
done in order to enable a person to avail himself of the provisions of 
the statute, and that where opportunlty is afCorded a party to discover 
the true facts, and he makes neither inquiry nor effort to do so, he is 
net entitled to relief thereuuder. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
323, 480-493; Dec. Dig. § 100.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5043, 5044.] 

McDowell, District Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Action by George B. Wilson against John V. Le Moyne. Judg- 
ment for défendant, and plaintiff's executor, George B. Wilson, Jr., 
brings error. AfiErmed. 

This is an action at law. The plaintiff in error was the plaintlff below. 
On March 26, 1906, John V. Le Moyne, a retired lawyer, then about 76 years 
old, executed and delivered at Baltimore, Md., in considération of the pay- 
ment to him of .$14,000 cash, a deed releasing and quitting claim unto one 
George B. Wilson, wlth spécial warranty, ail the right, title, and interest in 
two tracts of land lying in Wythe and Grayson counties. Va., conveyed to 
said Le Moyne by a deed of November 2, 1892, from Benjamin B. Green and 
wife and by deed of November 4, 1892, from David W, Armstrong; the 
premises conveyed in said deed from said Armstrong to the party of the first 
part being described as foUows: "A tract of 33,000 acres granted to James 
Swan by the state of Virginia August 27, 1795, and a tract of 150,000 acres 
granted by the state of Virginia to George Lawman on July 13, 1796. At the 
time the deed above nientloned was made. Le Moyne delivered to Samuel J. 
Kandall, the agent of Wilson, the two deeds therein iiieutioued. The deed 
from Armstrong to Le Moyne is a deed of spécial warranty, conveying the 
grantor's right, title, and Interest in the above-mentioned two tracts of laud. 
It contains no récitals or other indication of the source of title in Armstrong. 
In his testimony Le Moyne said that he had paid Armstrong about $5,000 
for this conveyance and the couveyance from Green, which was obtained by 
Armstrong. In the deed from Le Moyne to Wilson, it is said that this deed 
from Armstrong was duly flled for record in Wythe couuty, Va., in 1892, aud 
in Grayson couuty in 1893. 

The deed from Green and wife to Le Moyne reads as foUows: "Whereas, 
Darius B. Holbrook and Ellzabeth T. Holbrook, his wife, did, by a certain 
deed dated and executed on the 20th day of August, 1855, convey to the said 
Benjamin E. Green and to Othniel De Forest, and to the survivor of them, 
as trustee.s for the Virginia and Kentucky real estate trust fund, a large 
quantity of lands, aggregating sonie 2,552,304 acres, situated in the aforesaid 
States of Virginia and Kentucky, and being the lands which had been con- 
veyed by James Swan, of Massachusetts, to Samuel Allison, of Philadelphia, 
by a deed dated August 30, 1830; and whereas, by reason of the great lapse 
of time, the condition of the said lands, and other impediments, it has been 

•For other cases see same topic & § nomeeb m Dec. & Am. Digs. 1907 to flate, & Eep'r Indexes 
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heretofore impracticable to carry sald trust into bénéficiai efïect, and tlie 
said real esta te trust fund Is largely indebted to said Benjamin E. (ireeu 
for services rendered a,nd nioney advauced ; and whereas, in eonseiiuence ot 
tlie deatli ot tlie said Otlmiel De l'\)rest, tlie said Benjamin JO. (ireen luis 
become and is the sole survivor of tlie trustées nominated in the said deed, 
and as such survivor vested witli the légal title in and to tbe lauds conveyed 
by the said deed; and whereas, in conséquence of the death of said Darius 
B. Holbrook and hls wife, and in pursuance of the terms of his will. ail the 
right, title, and interest of the sald IlolbrooU in and to the said lands jnissed 
to and became vested in his daughter, Caroline E. V'on Roques, and in trus- 
tées for her benefit ; and whereas, in pursuance of certain deeds aud con- 
tracts execnted by the said Caroline E. Von Koques and lier husband, and 
by the trustées uuder the aforesaid will of Holbrook, ail the right, title, and 
Interest of the said Holbrook lias been conveyed to the said John V. Le 
Moyne. party of the second part lierein: Now, in considération of the prem- 
ises, and of the suni of one dollar cash in hand paid to theni, the said par- 
ties of the flrst part do horeby grant, couvey, remise, release. aud quitelaiiu 
unto the party of the second part, hls heirs and assigns, forever, ail the right, 
title, and interest of whatsoever kind that may be vested in theni, the said 
jiarties of the tirst part, and in the sald Benjamin E. Greeu, as trustée or 
otherwise, in and to the lands aforesaid in the said state of Virginia, or in 
West Virginia, and in and to each and every tract, parcel, and pièce tliereof. 
to hâve and to hold the same unto the sald party of the second part, his 
heirs and assigns, forever. And the said parties of the flrst part will for- 
ever warrant and défend the title to the said lands against the elaltns of aiiy 
and ail persons claimlng by, through, or uiider theni, or elther of theni, and 
against the claiins of no other persoii whatsoever." 

Accordlng to the récitals in the deed froni Le Moyne to Wilson. this deed 
from Green to Le Moyne was flled for record in Wythe and Grayson counties 
at the same time that the Armstrong deed was flled. So far as the record 
shows, thèse deeds from Annstrong and Green were the only muuiinents of 
title that Le Moyne had or that lie had ever seen. Soiue time prior to 190(j 
Mr. Saniul J. Kandall, a lawyer llving in Phlladelphia, who had been em- 
ployed by certain creditors of the so-called Swan estate, was infornied that 
Ije Moyne claimed sonie interest under the "Allison title" in the two above- 
mentioned large tracts of land in Virginia, which were also claimed by the 
Swan estate. Wlth knowledge that there were In existence several confllct- 
ing olaims to thèse lands, Randall in January, 1906, went to Baltimore, where 
Le Moyne lived, to ascertaln if he could prevail upon hini to join In au efCort 
to vest in some trustée for the comnion beneflt ail of the daims of title de- 
rived or claimed to be derived from Swan to the lands in question. Le 
Moyne refused to become a party to Randall's plan, and shortl.y thereafter, 
Randall, acting for George 'B. Wilson, a retired real estate dealer of Phll- 
adelphia, proposed to Le Moyne tliat he sell his interest in the lands to Wil- 
son. After some negotiatlon and haggling, a sale at the price of $14,00<) 
cash was made, and the deed of March 26, 1906, from Le l'ioyiie to Wilson, 
supra, was executed and delivered. 

In May, 1911, Wilson brought this action (tendering witli the déclaration a 
reconveyance to Le Moyne) to recover the purchase nioney and interest, ou 
the ground that the purchase had been induced by fraudulent inisrepresenta- 
tions by Le Moyne as to his title to the lands conveyed. I>iiter an aniended 
<leclaration was flled, in which the allégations as to fraud are conflned to a 
charge that Le Moyne falsely represented that he owned the "Allison title" 
to the lands in question, l'ieas of gênerai issue and of the three-year statute 
of liinltatlon were flled. l'iaiiitiff thereupon, repl.ylng geuerally to the tender 
of gênerai issue and to the plea of limitations, declared "that he dld not, by 
reason of defendant's fraudulent eoncealment, dlscover defeiidant's fraud and 
niisrepresentations untll wlthln three years before the commencement of this 
suit." The défendant flled a rejoinder, denying the truth of the replication 
as to the alleged fraudulent eoncealment by the défendant. Upon the con- 
clusion of the testimony the trial court, after refusing a prayer by the défend- 
ant for an instruction that there had been no suffieient évidence of fraud by 



WILSON V. LE MOTNB 729 

the défendant, granted an Instruction as follows : "The court înstructs the 
jury that there is in thls case no legally sufHcient évidence tliat tlie plaintiff 
liad l:)een kept in Ignorance of the alUged deceit by the fraud of the défend- 
ant until within three years of the bringing of this suit, and thelr verdict 
must be for the défendant." Verdict havlng been accordingly rendered for 
the défendant, .ludgment was entered, and the plaintiflE below sued out his 
writ of errer, which is now prosecuted by his executor. 

At this point it should be said that the so-called "Allison tttle" (as appears 
from the récitals in a deed from Darius B. Holbrook and wlfe to Green and 
De Forest, trustées) is a clalm derlved by deed of 1830 from James Swan to 
Samuel Allison, subsequently conveyed by deed of 1838 from Allison to 
Darius B. Holbrook. Evidence offered by the plaintiff tended to shovp that 
the trustées of the Swan estate had at least some semblance of title under 
Swan, supposed to hâve been created by act of the Virginia Législature, which 
conflleted with the Allison title; that the trust created by the above-men- 
tloned deed from Holbrook to Green and De Forest had failed; that Green 
had no power, after the death of De Forest, to convey ; that Holbrook's title 
passed by his wlll to his wife and to his daughter, Caroline E. Von Roques : 
and that the conveyance from Armstrong was invalid. The testimony on this 
last point consisted of a statement by Randall that, when in 1911 an inves- 
tigation was ma de, no deed from any one to Armstrong was found of record 
in either AVythe or Grayson counties, and of the following: 

"Plaintiff offered in évidence, as Exhlbit No. 4, a certified copy of a decree 
of the chancery court of the city of Rlchmond, Va., in the suit of Caroline 
K. Von Roques against David W. Armstrong, Harrison T. Groom, and others, 
<lated February 3, 1909. Said decree set aside the conveyance of Caroline 
E. Von Roques, E'iorenee E. Maybrick, and the trustées to Harrison T. Groom 
of certain lands, includlng the lands mentioned in the plaintiff's déclaration, 
decreeing that the said Groom in said transactions was actlng as a trustée 
for David W. Armstrong, one of the said défendants, who, at the time of 
said conveyance and long prlor thereto, had been the attorney for said Caro- 
line E. Von Roques, and further decreeing that Hill Montague, a commissioner 
of said court, should make and exécute a conveyance to the said Caroline E. 
Von Roques and certain trustées of ail lands lying in the state of Virginia, 
Includlng the lands descrlbed in plaintiff's déclaration, conveyed by said 
parties and others to the said Groom. Plaintiff offered in évidence, as Ex- 
hiblt ;No. 5, a duly certified copy of the last will and testament of Darius 
Blake Holbrook, probated in New York City, New York. Said wlll devlsed 
and bequeathed one-half of his estate to his wife, Elizabetli Thurston Hol- 
brook, in fee, and the other half to Frederick G. Thurston, William Read Hol- 
brook, and Elizabeth Tliurston Holbrook, in trust for his daughter, Caroline 
E. Von Roques. A duly certified copy of the deed of Hill Montague, convey- 
Ing tlie property in controversy in thèse proceedlngs, amongst otliers, to Caro- 
line E. Von Roques and certain trustées pursuant to the decree of the chan- 
cery court of the clty of Richmond, referred to in "Plaintiff's Exhibit No. 4,' 
was offered in évidence as 'Plaintiff's Exhibit No. 6.' " 

It does not appear from the record whether or not Le Moyne had actual 
Knowledge of the defect in his title. In the auiended déclaration it is al- 
leged that Wilson discovered the falsity of Le Moyne's statements in July, 
1910. In Randall's testimony it is said that It was early in 1911, from in- 
formation ac-qulred by hlm in Richmond, Va., that suspicion arose and that 
investigation was made. 

The évidence on the question of the alleged fraudulent représentation by 
Le Moyne to Randall need not be set out In full. Le Moyne denied that lie 
had ever said that lie had the Allison title, or that he had made any repré- 
sentations whatever as to his title. The correspondence between Randall 
and Le Moyne and between Wilson and Le Moyne, ail of which antedated 
the delivery of the deed to Wilson, tends to support Le Moyne's testimony. 
Le Moyne also testified that he wrote to Randall in January, 1906, that the 
first step in the matter should be an examination of the records. But Ran- 
dall denied liaving received any such letter. Randall also testifled that "Mr. 
Le Moyne told hlm upon three différent occasions that he owned the Allison 
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title ; three différent and separate occasions ; tliat the last tinie was wlien 
the title passed." Agaln witness' statement is: "Witness sald to Mr. Le 
Moyne : 'Mr. Le Moyne, I hâve gotten Mr. Wilson to buy tliis title, tliis AUi- 
son title ; but before I deliver thia mouey to you I want to kuow whetlier 
you own this Allison title,' and lie told me as far as he knew lie owiied tliat 
AUison title." TMs statement is alleged tp hâve been made just before Ean- 
dall delivered the check for the purehase money to Le Moyne. One other wit- 
ness, Kandall's clerk, testifled that he was witli Eandall when the deed was 
delivered, and that at that time "Mr. Randall asked Mr. Le Moyne, 'Is this 
the Allison title?' as other titles would be no good to him, and he said, 'ïes, 
this is the title.' " 

There was no évidence that Le Moyne had any further dealings or com- 
munications with either Wilson or Kandall after the delivery of tîie deed to 
Randall on March 26, 1906, or that he ever did or said anything to prevent 
an investigation of the truth of his alleged statemeiits as to his ownership 
of the Allison title. There was évidence for the plaintilï to the effect that 
neither Wilson nor Randall learned of the defect in Le Moyne's title until 
1911. So far as appears, no examination of title was made, and no effort of 
any sort was made to investigate the truth of Le Moyne's alleged statement, 
until some time in 1911. It also appears that Wilson never met Le Moyne, 
and that Randall made sucli sliglit acquaintance as lie had with him only a 
few months before the purehase was made. 

Samuel V. Hayden, of Washington, D. C, for plaintifï in error. 
W. Irvine Cross, of Baltimore, Md., for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and Mc- 
DOWELL, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
[1] The first assignment of error is to the efïect that the court erred 
in granting defendant's second prayer, which is in the following lan- 
guage : 

"Tlie court instructs the jury that there is uot in this case legally sufficient 
évidence that the plaiiitifC had been kept in ignorance of the alleged deeeit 
until wlthin three years from the begiuning of this suit, and that verdict 
must be for the défendant." 

The law of Maryland as respects this question is to be found in the 
Code of Public General Laws of Maryland (article 57, § 14) : 

"In ail cases where a party has a cause of action of which lie has been 
kept in ignorance by the fraud of the adverse party, the right to brlng suit 
shall be deemed to bave flrst accrued at the time at which such fraud shall 
or with usual or ordinary diligence "might bave been kuown or discovered." 

Under the provisions of the Maryland statute of limitation, one 
who fails to bring his suit within three years from the time his cause 
of action accrues is precluded thereby, unless lie can bring himself 
within the exception contained in the foregoing statute by showing 
that he has exercised ordinary diligence to discover the fraud of 
which he complains. Therefore the burden is upon him to show that 
he has exercised ordinary diligence before he can avail himself of 
the provisions of this statute. 

It is insisted by counsel for plaintifï that the court below should 
hâve submitted to the jury the question whether the failure of plain- 
tifif's décèdent to discover his cause of action until within three years 
of the bringing of this suit was due to failure on his part to use due 
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diligence, or to the fact that the défendant so concealed the wrong 
that he was unable to discover it by the exercise of ordinary diligence. 
In order that we may reach a correct détermination of this point, 
it becomes necessary to consider the facts surrounding the transac- 
tion at the time that Le Moyne parted with such title as he may 
hâve had to thèse lands. 

At the beginning of the negotiations leading up to the convey- 
ance of the lands in question to Wilson, Samuel J. Randall, a witness 
for the plaintifï, testifîed that : 

"In 1904 he was employée! by the Randall credltors of the Swan estate, and 
as attorney for thèse credltors he came in contact with Mr. Henry McCarthy, 
of Philadelphia, who was trustée of that estate. He called upon Mr. Mc- 
Carthy one day, and he informed hlm that there were two tracts of land, 
situated In Grayson and Wythe counties, in the state of Virginia, consisting 
of 150,000 acres and 33,000 acres ; that those two tracts of land in his esti- 
mation were valuable, if they could combine the varions conflicting senior 
grants. He then saw him the second time, and he informed hlm [witness] 
that, as far as the Swans were concerned, he as trustée would go into anj' 
combination to bring thèse titles together. He also informed" witness that 
he could probably get in contact with the owner of the AUlson title by com- 
munlcatlng with Mr. Hawes, of New York, a member of the New York bar. 
The witness went to New York and saw Mr. Hawes ; saw him upon two oc- 
casions. He told witness that Mr. Le Moyne, of Baltimore, the défendant 
lu this action, was the owner of the Allison title." 

Thus it will be seen, as the statement of facts shows, that Wilson, 
through his counsel, was exceedingly anxious to secure any out- 
standing titles which might strengthen or perfect the title to whicli 
Randall referred, and it was with this object in view that he ap- 
proached Le Moyne and entered into negotiations for the purchase of 
the title which he held. That there was doubt in the minds of the 
parties as to who had the légal title is evidenced by letter from Ran- 
dall to Le Moyne of January 17th, about two months before the pur- 
chase by plaintifiE's décèdent, in which Randall was endeavoring to 
induce Le Moyne to agrée to the consolidation of the Virginia lands, 
in order that there might be a sale thereof for the benefit of ail par- 
ties concerned. This was the situation at the time Le Moyne exe- 
cuted the deed for the land in question. 

It is insisted by counsel for plaintifï that, where one practices a f raud 
for the purpose of keeping the injured party in ighorance of his cause 
of action, such party is kept in ignorance "by fraud of the adverse 
party." Thus we are confronted with the question as to whether the 
fraud complained of in this instance was of such a character, or so 
concealed, as to keep plaintifï in ignorance of same, or, in other 
words, if fraud was practiced in this instance, was it of such a char- 
acter that by ordinary dihgence it might hâve been known or dis- 
covered. 

In the case of Stiefï Company v. Ullrich, 110 Md. 634, 73 Atl. 874, 
the facts are somewhat like those of the case at bar. A man named 
Lauritzen borrowed $2,000 from a company of which he was em- 
ployed to purchase a house. At the time he borrowed the money, 
he stated that he did not want to put a mortgage on his house, but 
would take it in his own name, so that it would be a security for the 
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debt. Instead of taking it in his own name, he took it in the name 
of himself and wife as tenants by the entireties. Lauritzen died, and 
shortly after him his wife died, and the property was sold by her 
administrator. When he was about to distribute the proceeds, a bill 
was filed by the company from which Lauritzen had borrowed the 
money to enjoin a distribution of the fund until the adjustment of the 
company's daim. More than three years had passed since Lauritzen 
had had the deed to himself and wife recorded. It was contended by 
the company that the taking of the deed by Lauritzen in the name of 
himself and wife as tenants by the entireties had been a fraud, and 
that the company did not discover it until within three years of the 
bringing of the suit, and that limitations should not begin to run 
until such discovery. The court said : 

"But it is contended by the apiiellaut that it did not discover tlie fact that 
the deeds had been given to Laïu'itzen and wife, as tenants by the entireties, 
until about the tinie of the deatli of tlie former, in Jnne, 1908, and tliat limi- 
tations should not begin to run until such discovery at that tiuie. In the 
case of Wear v. Skiuner, 46 Md. 257 [24 Am. Kep. 517], a leading one on this 
subject, it is said that 'when a party lias been in,1ured by the fraud of an- 
otlier, and sucli fraud is concealed, or Is of such character as to conceal it- 
self, whereby the iujured party remains in ignorance of it without any fault 
or want of diligence on his part, the bar of the statute does not begin to 
run until the fraud is discovered, though there be no spécial circumstauces 
or efforts on the part of the party committing the fraud to conceal it from 
the knowledge of the other party.' The facts in this case show that the 
appellant, wbo, as président of a large business enterprise, niust be regarded 
as a person of intelligence, did not exercise the diligence or prudence usually 
observed in a transaction of such importance. He gave a check for the 
money and took the note as security for the same, relying upon the promise 
of Lauritzen to hâve the deed made in his own name. ïhere was a clear 
breach of confidence on the part of Lauritzen, but he took no i)aius to con- 
ceal it. He did not keep the deed from record. The money was loaued 
.Tanuary 28, 1904 ; the deed was recorded about three weeks later, on Feb- 
ruary 19th, following. Ordinar5' diligence on the part of the appellant would 
hâve caused him to look at the records, or hâve the deed submitted to him 
before it was recorded, to see that his interests were properly i)rotected in 
the manner he desired. It seenis to us a case of inexcusable neglect oji his 
part. 'The défense of want of knowledge on the part of one eharged with 
laclies is one easily made, easy to prove by his own oath. and hard to dis- 
prove. Hence the tendency of courts in récent years lias been to liold the 
plaintiff to rigid compliance with the law, which deniands, not only that he 
should hâve been ignorant of the fraud, but that he should hâve used rea- 
sonable diligence to hâve infornied himself of ail the facts.' l'helps' .Tudicial 
Equity, § 265; Foster v. Railroad, 146 U. S. 88 [13 Sup. Ct. 28, 36 L. Ed. 
899] ; 16 Cyc. 171 et seq." 

It is insisted by counsel for plaintifï that the case of Wear v. Skin-- 
ner, supra, is controlling hère. We do not think so. The facts in 
that case are différent, and for the purpose of this case we are con- 
tent to base our ruling upon the more récent décisions of that state, 
especially the one which we hâve just quoted. 

Also in the case of Reeder v. Lanahan, 111 Md. 372, 74 x\tli 575, it 
appears that a bill was iîled against Samuel J. Lanahan, wbo had 
been his surviving partner and his trustée. It had been 30 years since 
Samuel J. Lanahan had settled up his accounts as trustée. The ex- 
ecutors and heirs had been familiar with the settlement of William 
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Lanahan's estate, including the trust in the hands of Satnuel J. Lan- 
ahan, Samuel J. Lanahan pleaded want of equity, limitations, and 
lâches. To avoid the limitations the plaintiff set up the statute which 
is invoked hère, alleging that Samuel J. Lanahan had concealed ail 
knowledge of his failure to fuUy account to the plaintifïs and other 
parties interested. In that case the'court said: 

"The défendants seek to avoid the défense of limitations upon the ground 
that Samuel J. Lanahan concealed ail knowledge of his failure to fully ac- 
count, not only from the complainants, but froni ail other parties interested. 
It is somewhat dlfficult to perceive how it can be said that he concealed any- 
thlng from persons who were not then in existence, or how the mère alléga- 
tion of concealment can affect the légal results which flow from the facts dis- 
closed by the record upon which the suit rests. The law requires suits of 
tiiis nature to be brought withln three years from the tlme the cause of ac- 
tion accrues, and 'where a party has a cause of action of which he has been 
ivept in ignorance by the fraud of the adverse party, the riglit to bring suit 
shall he deemed to hâve flrst accrued at the time at which such fraud shall, 
or with usual or ordinary diligence might, hâve been known, or dlscovered. 
Acts 1868, c. 357; Code 1904, art. 75, § 14.' If it be true that Samuel J. 
Lanahan were guilty of the fraudulent concealment alleged, and that the 
trustées knew, or by the exercise of ordinary diligence might hâve known, 
or dlscovered it, the bar of the statute is not remnved. because it is well set- 
tled that such knowledge or want of ordinary diligence on tlie part of the 
trustée is imputed to the plaintiffs. Crook v. Glenn, 30 Md. 55." 

In the case of Wood v. Carpenter, 101 U. S. 135, 25 L. Ed. 807,, 
the Suprême Court, in construing the statute of Indiana, which pro- 
vides that "an action for relief shall be commenced within six years 
after the cause of action accrued, and not afterwards," and that 
" * * * if any person liable to an action shall conceal the fact from 
the person entitled thereto, the action may be commenced at any 
time within the period of limitation after the discovery of the case 
of said cause of action," said : 

"Statutes of limitation are vital to the welfare of society and are favored 
in the law. They are found and api)roved in ail Systems of enllghtened 
jurisprudence. They proniote repose by giving security and stability to hu- 
man affairs. An Important public policy lies at their foundatlon. They 
stimulate to activity and punish négligence. Whlle time is constantly de- 
stroying the évidence of rlghts, they supply its place by a pre.sumptiou which 
renders proof unnecessary. Mère delay, extending to the limit prescribed, 
is itself a conclusive bar. The bane and antidote go together. The provi- 
sion in the statute of which the plaintiff seeks to avail himself was originally 
established in equity, and has since been made applicable in trials at law. 
There is no trace of it in the English statute of limitations of the 21st of 
James I, which was adopted in most of the American colonies before the 
dévolution, and has since been the foundatlon of nearly ail of the like légis- 
lation in thls country. Having been imported from equity, the adjudications 
of équitable and légal trlbunals upon the subject are alike entitled to con- 
sidération. Upon looking carefuUy into the reply, we flnd It sets forth that 
the concealment touching the cause of action was effected by the défendant 
by means of the several frauds and falselioods averred more at length in 
the complaint. The former is only a brief epltonie of the latter. There Is 
the same generality of statement and denunciatlon and the same absence 
of spécifie détails in botli. No point in the complaint is omitted in the re- 
ply, but no new light Is thrown in which tends to show the relation of cause 
and effect, or, in other words, that the protracted concealment which is ad- 
mitted necessarily followed from the facts and circumstances which are 
said to hâve produced it. It will be observed also that there is no averment 
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that, durlng the long peiiod over which the transactions referred to extended, 
the plalntiflf ever made or caused to be made the slightest inquiry in rela- 
tion to either of tliem. The judgments confessed vvere of record, and he 
knew it. It could not hâve been difiicùlt to ascertalu, if the facts vvere so, 
that they were shams. The conveyances to Alvin and Keller vvere also on 
record in the proper offices. If they were In trust for the défendants, as al- 
leged, proper diligence could not hâve failed to find a clew in every case that 
vvould hâve led to évidence not to be resisted. With the strongest motives 
to action, the plaintifE was suplne. If underlying frauds existed, as lie al- 
lèges, he did nothing to unearth them. It vcas his duty to make the effort." 

Also in the case of Redd v. Brun, 157 Fed. 190, 84 C. C. A. 638, 
in construing section 2911 of the Colorado statute, which requires "bills 
for relief on the ground of fraud to be filed within three years after 
discovery of the facts constituting the fund, bars such suits three 
years after the discovery of facts which would awaken a person of 
ordinary prudence to an inquiry, which, if pursued with reasonable 
diligence, would lead to a discovery of the fraud," the court said : 

"In the face of thls statute, reasonable diligence required that the com- 
plainant, who suspected conveyances of real estate would be made or pro- 
cured by Tillett for the purpose of concealing his property and defrauding 
his creditors, should examine the public records in his name, which vvould 
be likely to disclose and which did disclose such conveyances, at least once 
in three years. He failed to make this search, and to inquire among Tlliett's 
neighbors and friends, so as to ascertain his relationship to Mrs. Stortes, un- 
til the statutory time had passed. The burden was upon him in this suit to 
show some Sound reason why he did not make this search and inquiry in 
less than four years after the means of discoverlng the fraud were vvlthin 
his reach, and why a court of equity should refuse to apply its doctrine of 
lâches until more than tvvo years after the statutory limitation upon a like 
action had expired. He did not successfuUy bear this burden. He failed 
to establish any reasonable excuse for his postponement of his Inquiry and 
search for more than four years after thèse deeds had been recorded. If by 
a fallure to make the search and inquiry after the public record disclosed 
the means of discovery he could toll the limitation of the statute tvvo years 
beyond the statutory time, it is not perceived why by a continued failure he 
might not toll it indeflnitely ; and as no équitable reason has been shown 
why the doctrine of lâches should not be applied after the expiration of the 
limitation, the complainant has no standing in equity." 

In this case it should be borne in mind that the purchaser was not 
engaged in buying lands, but simply speculating in land titles'; that is 
to say, he was endeavoring to purchase any and ail outstanding titles in 
order to perf ect that which was not otherwise a légal title to the lands 
in controversy. Under thèse circumstances it is fair to assume that he 
was aware of the fact that, as a prudent man, it was his duty to scruti- 
nize the title that he was purchasing, and if possible to trace the title 
in question to its original source with the view of determining its va- 
lidity. The alleged représentation made by Le Moyne to plaintifif's 
décèdent was such that he could hâve ascertained the truthfulness of 
the same, if he had exercised anything like ordinary diligence. The 
deeds upon which which L/e Boyne relied as muniments of title were 
of record and could hâve been examined at any time, had the pur- 
chaser exercised the diligence of a prudent man under similar circum- 
stances. There is not a scintilla of évidence tending to show that Le 
Moyne did or said anything after he made the conveyance that could 
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be construed as an attempt on his part to conceal anything connected 
with the transaction. 

If the contention of counsel for plaintifï as to the proper construc- 
tion of this statute be ti^ue, one could purchase a tract of land, and 
file the deeds away in his safe, and keep them there for 50 years, and 
if, at the end of that time, an investigation should show that a fraud 
had been practiced upon him by the party from whom he purchased, 
he could institute a suit of this character, and hâve as his only excuse 
therefor that the fraud practiced was such as to concèal itself . It was 
evidently the purpose of the Législature in the enactment of this 
statute that, in cases where a fraud was of such character as to 
conceal itself, or where the offending party by his own acts kept it 
concealed, to afiford relief provided it should appear that the injured 
party had in the meantime exercised ordinary diligence in endeavoring 
to ascertain the true f acts. It must be that the Législature in using the 
proviso, to wit, " * * * at the time at which such fraud shall or 
with the use of ordinary diligence might hâve been known or discov- 
ered," intended to impose upon one who seeks to avail himself of this 
statute the duty to make some effort, to say the least of it, to ascertain 
the facts upon which he relies to relieve him from the provisions of 
the statute of limitations. It certainly could not hâve been the inten- 
tion of the Législature to relieve one who cornes into court and claims 
that the fraud has been concealed, and that he could not hâve discov- 
ered it sooner in the face of the fact that he has had in his possession 
ail the time papers which afforded him ample means of examining the 
record and ascertaining the truth about the matter. 

It is a matter of common knowledge that there are more or less 
defects in the land titles of this country, and under thèse circumstances 
a man of ordinary prudence usually requires an abstract of title of 
the land purposed to be purchased. While this may not be true in 
every instance, yet where one without investigation takes title to a 
tract of land, but makes no effort whatever to ascertain whether he 
has obtained a good title, and rests content and does not bring his suit 
within the statutory period, he cannot be heard to say that he has ex- 
ercised ordinary diligence to discover any fraud which may hâve been 
practiced upon him. 

[2] The employment of the words "ordinary diligence" in the stat- 
ute implies that something must be done in order to enable one to 
avail himself of the provisions of the statute. In the case of Stieff 
V. UUrich, supra, the court, among other things, said : 

"Ordinary diligence on the part of the appellant would hâve caused him 
to look at the records or hâve the deed submitted to him before it was re- 
corded, to see that his interests were properly protected in the manner he 
desired." 

In this instance the purchaser had the same opportunity that was 
afforded the party in that case to discover the true facts ; but he did 
not make a single inquiry, and so far as the record shows made no 
effort whatever to ascertain the true condition of the title which 
he had purchased. After due considération of the facts surrounding 
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this transaction, we fail to find any évidence tending to show that 
plaintiff's décèdent exercised ordinary diligence to discover the alleged 
fraud. In tiie case of New England Insurance Company v. Swain, 
100 Md. 558, 60 Atl. 469, the court, in discussing the Maryland prac- 
tice, among other things said: 

"Under oiu' practlce, If tliei'e be a total alisence of évidence to establisli 
sucli faets In fflvor of tlie piaiiitiff, sning after tlie period flxed by tlie stat- 
«te of limitations, the conrt eau so détermine, as wili be seen by référence 
to Onmmings v. Banuon aud Wear v. Skiuner, siipra." 

If there had been any évidence tending to show that the plaintifF had 
used ordinary diligence, or that the wrong was so concealed that he 
could not hâve discovered it, then there would hâve been a question to 
be passed upon by the jury, to wit, as to whether he had exercised or- 
dinary diligence; but, as we hâve stated, there is a total absence of évi- 
dence tending to establish this fact, and we are therefore of the opin- 
ion that the action of the lower court in refusing to submit this ques- 
tion to the jury was proper. 

Counsel for défendants relied upon the case of New England Insur- 
ance Company v. Swain, 100 Md. 558, 60 Atl. 469. We hâve care- 
fully considered that case, and are of the opinion that it does not ap- 
ply to the case at bar. There the court submitted to the jury the ques- 
tion whether or not the action of the agent could be charged to the 
Company, and, if so, whether the failure of the company to return 
the premium had not been such as to prevent him from ascertaining 
at an earlier date that a fraûd had been practiced upon him. The 
plaintifï in that case did not hâve the means by which he could ascer- 
tain the true facts, because the books and papers relating to the trans- 
action were in the possession of the insurance company. 

There was an élément of subséquent concealment in that case; but, 
in view of the facts and circumstances surrounding this case, subsé- 
quent concealment cannot be considered as an issue in this contro- 
versy. 

For the reasons stated, the judgment of the lower court is affirmed. 

Affirmed. 

McDOWELE, District Judge, dissents. 



BOARD OF LEVEE COM'RS OF TEICSAS BASIX LEVEE DIST. v. 
TEXSAS DELTA LAND CO., Limited. 

<Circuit Court of Appeals, Fifth Circuit. April 8, 1913. On Application for 
RehearinfC, April 12, 1013.) 

No. 2,446. 

1. Eqt-ity (§ 237*) — Pleading — Effect of Filing Ansvver and Demtjrbeb — 
Waivbb. 

Altliousb under tlie old equlty rules the flling of an answer at the 
.sanie time as a demurrer opérâtes as a withdravval of the demurrer, a 
plaintiff, by moving to strike out the answer and agreeing to hâve 

*For other cases see aame topic & § numbbk lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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the case set down for hearing on the demurrer, vvaives the right to In- 
slst that the demurrer was withdrawn. 

fîM. Note. — For otlier cases, see Equity, Cent. Dlg. § 492; Dec. Dig. § 
237.* 

Demurrer and plea or answer to same bill and effect tliereof, see note 
to Sage Land & Improvement Co. v. Ripley, 114 C. C. A. 346.J 

2. Eqtjity (§ 232*) — Plkading — Demurker.. 

A demurrer addressed to the whole bill for want of equity should not 
be sustalned, where the grounds of demurrer apply to only a part of the 
bill, if it appears that an équitable claim is properly alleged in other 
parts. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. § 508; Dec. Dig. § 
232. *J 

3. Cancellation of Instruments (§ 37*)— Suit for Cancellation — Plead- 

iNG — Offbb to Retdrn Considération. 

In a suit to cancel deeds to lands for fraud, where it is alleged that 
défendant has sold a part of the lands for a sum largely In exeess of 
the entire purchase price paid to plaintifC, which sum It seeks to re- 
cover, less such purchase priée, an ofifer in tlie bill to return the price is 
not necessary. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent. 
Dig. §§ 66-80; Dec. Dig. § 37.*] 

4. Levées (S 28*) — Sale of Land — Suit foe Cancellation or Deeds — Sur- 

FiciENCY of Bill. 

Allégations of a bill held suffieient to state a cause of action for the 
cancellation for fraud of deeds of land sold by a board of levée com- 
missioners. 

[Ed. Note.— For other cases, see Levées, Cent. Dig. §§ 26, 27 ; Dec. Dig. 
§ 28.*] 

5. LiiiiTATioN OF Actions (§ 100*)— When Statute Begins to Run — Suits 

Based on Feaud. 

In suits in equity, where relief is souglit on the ground of fraud, and 
the party injured remained in ignorance of the fraud wlthout fault or 
want of diligence on his part, limitation does not begin to run until the 
fraud is discovered, although there are no spécial circumstances, and no 
effort on the part of the party committing the fraud to conceal it. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
323, 480-493; Dec. Dig. § 100.*] 

6. Limitation of Actions (§ 100*) — Suits Based on Fraud — Discoveey of 

Fraud — Lâches. 

In a suit in equity by a public board of levée commissioners, created 
by the state, to cancel deeds to lands sold by such board for fraud, com- 
plainant is not chargeable with notice of the fraud by the fact that it 
consisted of bribery of persons who were then ofEcers and members of 
the board and its agent, nor because it did not take active measures to 
discover it, where the transaction was fair on its face, and there was 
nothing to cause suspicion, until the facts were Incideutally learned by 
a third person, who communicated them to plaintiff. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dlg. §§ 
323, 480-493; Dec. Dig. § 100.*] 

7. Equity (§ 247*) — Amendaient — Fédéral Equity Practice. 

The fédéral statute allowing amendments should be liberally construed 
to promote trial on the merits, and where a demurrer is sustained to a 
bill the usual order is that plaintilï hâve leave to amend, altliough 
there is a discrétion in the court to refuse such leave. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 520; Dec. Dig. § 
247.*] 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
204 F.— 47 
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Appeal from the District Court of the United States for the West- 
ern District of Louisiana; Aleck Boarman, Judge. 

Suit in equity by the Board of Levée Commissioners of the Tensas 
Basin Levée District against the Tensas Delta Land Company, Limit- 
ed. Decree for défendant, and plaintifï appeals. Reversed. 

Ruffin G. Pleasant, Atty. Gen. (Harry P. Gamble and Daniel Wend- 
ling, both of New Orléans^ La., on the brief), for appellant. 

Edgar H. Farrar, of New Orléans, La. (Henry Bernstein, of Mon- 
roe, La., on the brief), for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and SHEP- 
PARD, District Judge. 

SHELBY, Circuit Judge. The main purpose of the bill in this case 
is to annul for fraud a sale of more than 800,000 acres of land made 
in November, 1898, by the plaintifï (appellant hère), a corporation or- 
ganized under the laws of Louisiana, for the sum of $130,000, to the 
défendant, an incorporated limited liability partnership organized un- 
der the laws of the state of Michigan, the members of which partner- 
ship are shown by the record to be citizens of other states than the 
State of Louisiana. 

The averments show that there was gross fraud connected with the 
sale, which did not come to the knowledge of the plaintifï till the year 
1909. 

Before considering the controlling questions in the case, there are 
some matters relating to procédure, occurring before the new equity 
rules became effective, that require brief attention. 

[ 1 ] Af ter the présent suit was brought, the défendant, on December 
16, 1911, filed a demurrer to the entire bill and an answer to the en- 
tire bill. Under the fédéral equity rules then in force, the efïect of 
this was that the answer was a withdrawal or abandonment of the 
demurrer. Crescent City, etc., Co. v. Butchers', etc., Co. (C. C.) 12 
Fed. 225 (by Judges Pardee and Billings) ; Bryant Bros. Co. v. Rob- 
inson, 149 Fed. 321, 79 C. C. A. 259, and authorities there cited. If 
the case had been left in this position, the plaintiff could hâve filed a 
replication and the case would hâve stood for trial on its merits. But 
it did not choose to take that course; on the contrary, it moved to 
strike the answer from the files, and also agreed to hâve the case 
set down for hearing on the demurrer. This, as contended in this 
court by the défendant, was a waiver of the right to treat the answer 
as a withdrawal of the demurrer. The plaintifï, having elected and 
agreed to hâve the case set down for hearing and tried on the demur- 
rer, cannot now be permitted to insist successfully that the demurrer 
was withdrawn by the filing of the answer. We must proceed, there- 
fore, to consider the case presented by the bill and the demurrer to it. 

This suit was brought October 7, 1911, by pétition in a Louisiana 
state court, and was, by the défendant, duly removed to the District 
Court of the United States for the Western District of Louisiana. 
On motion of the défendant, an order was there made to ref orm the 
pleadings so that they would conform to the fédéral equity rules, and 
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the plaintiff asked leave that, in reforming the pleadings, it be per- 
mitted to file a supplemental amended bill, and leave to that effect was 
granted. The plaintiff thereupon reformed its pleading, repeating the 
allégations contained in the pétition filed in the state court and elab- 
oraFmg and enlarging the same. The défendant demurred to the 
bill, alleging that it was without equity, and stating several spécifie 
grounds of demurrer, which will hereinafter be stated and consid- 
ered. 

Before the décision of the case upon the demurrer, the plaintiff, 
on May 6, 1912, offered to further amend its bill with the view of 
remedying the alleged defects pointed out by the demurrers. The 
court below, on May 20, 1912, made an order sustaining the demur- 
rers and dismissing the Ijill with costs. The court, at the same time, 
ordered that the amendments tendered be "filed in the record to show 
what said tendered amendments are," but no formai order was made 
allowing the amendments; on the contrary, they were denied. In a 
mémorandum of reasons for judgment, the judge of the District Court 
said: 

"It Is clear to me that there Is no case made on the original or amended 
bill, and that to allow the proffered amendments would not better the case 
as made in this bill and amended bill. The bill must therefore be dlsmissed. 
The proffered amendments will be flled and made part of the decree, in or- 
der that, in case of appeal, the appellate court may see why this court has 
thus exercised the discrétion given it by law to permit or to refuse a com- 
plalnant the rlght to amend his bill." 

Although there was no order allowing the amendment, the court be- 
low evidently considered the amendment, and held that, if it was al- 
lowed and the demurrers were interposed to the bill as amended, the 
proffered amendment making no better case, the demurrers would be 
sustained, and the bill, so amended, dismissed. The case has been pre- 
sented in this court in the same way ; that is, the question argued was 
whether or not the bill, if amended as offered, would hâve been sub- 
ject to the demurrers. In the printed argument filed in this court for 
the défendant and appellee, it is said : 

"We freely admit that, if the amendment tendered made a good bill, then 
the court ought to hâve permitted the amendments to be flled, and that this 
court, being informed as to what the proffered amendments were, can re- 
view the action of the court." 

We are not concerned, therefore, with the case as stated by the 
pétition in the state court, nor as stated under the order of the Dis- 
trict Court to reform the pleading. We are concerned only with the 
question as to whether or not the bill, as offered to be amended May 
6, 1912, before the décision of the demurrers, is subject to the de- 
murrers which were sustained. In the following références to the 
bill, we refer to it as embodying the proffered amendments. 

It is assigned that the court erred in sustaining each of the de- 
murrers and in refusing to allow the amendments. 

We shall proceed to consider each of the several grounds of de- 
murrer, but not in their numerical order. 

The eighth and ninth grounds are to the effect : (a) That the de- 



740 , : . 204 FEDERAL KEtOETER 

mand of the plaintiff to annul the deeds for fraud is barred by tbe 
prescription of one year, because it appears that the knowledge of 
the alleged fraud came to the plaintiff more than one year prior to 
the time when the suit was brought; and (b) that the averments of the 
bill, whereby the plaintiff attempts to, avoid the opération of the pre- 
scription of one year, are insufficient in law to prevent the opération 
of the lirnitation. Thèse grounds are riot well taken. They are aban- 
doned, as shown by the brief for the appellee, f rom which we quote : 

"Counsel for défendant conceded in the hnvor court, and now concèdes 
hère, that the pvescriijtion of one j-ear applies only to actions to anuul judg- 
ments obtained by fraud and not to actions to anuul a sale for fraud." 

[2] It should be noted hère that the demurrer is addressed to the 
whole bill. There is no demurrer to any separate part of the bill. 
Keeping that in mind, we consider the fourth and fifth grounds of 
demurrer. They are to the effect :. (a) That the bill is without eq- 
uity, because the plaintiff sues to recover the gross amount of the 
sale price of certain lands, with interest, and at the same time refuses 
to confirm and ratify said sale; and (b) that the demand of the plain- 
tiff to set aside said sale for lésion beyond moiety is barred, on the 
face of the bill, by the prescription of four 3'ears. Each of thèse 
grounds of demurrer, although they are embraced in a demurrer ad- 
dressed to the whole bill, relates to only a portion of the bill. If it 
were true that the bill was without equity to recover the gross amount 
received by the défendant for the portion of the land which it bas 
sold, it might still contain equity as a suit to annul the deeds for the 
lands which the défendant still retains. That ground of demurrer, 
therefore, should not be addressed to the whole bill, but only to that 
part of the bill to which it refers. 

The demand of the plaintiff to avoid the sale for lésion beyond 
moiety is but one alternative claim and prayer of the bill, and if 
that remedy were barred, as claimed in the demurrer, by the prescrip- 
tion of four years, the bill might still be good as one to annul the 
deeds for fraud. That ground of demurrer, therefore, even if well 
taken to a part of the bill — if it had been so addressed — should not be 
sustained as a demurrer to the whole bill, if it appears that an équi- 
table claim is properly asserted in other parts of the bill. The rule is 
that, if a demurrer is addressed to the whole bill when it is a good dé- 
fense to a part of the bill only, it must be overruled. The objection 
could only be sustained when it is presented as a demurrer to part 
of the bill. Stewart v. Masterson, 131 U. S. 151, 158, 9 Sup. Ct. 682, 
33 L. Ed. 114; Story's Equity Pleadings, §443; 1 Foster's Fédéral 
Practice (3d Ed.) § 107; Higinbotham v. Burnet, 5 Johns. Ch. 184 
(by Chancellor Kent). This rule is necessarily correct, because a 
chancellor would not dismiss a bill Containing a just demand proper- 
ly asserted because it contained another demand not well founded. 

[3] The third ground of demurrer is to the effect that the bill is 
without equity because the plaintiff does not offer to do equity by of- 
fering to return the purchase price of the lands, with interest. and the 
taxes paid on the whole of the lands, and the necessary cost expended 
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in reserving the lands, with interest, and the necessary cost of making 
sales of the lands, with interest. We are of the opinion that it was 
not necessary to make such tender. The bill shows that the défendant 
has sold part of the land which was conveyed to it by the plaintiff, 
and the plaintiff is seeking by this suit, not only to annul the deeds 
to the part of the land still retained by the défendant, but also to re- 
cover more than $480,000 (less $130,000, the original purchase price), 
which was received by the défendant for the part of the lands which 
it had sold. Under the circumstances, a tender was not necessary, be- 
cause the court could properly adjust the equities between the par- 
ties. State of Texas v. Snyder, 66 Tex. 687, 698, 18 S. W. 106, and 
cases there cited. The purpose of the rule requiring a tender in cer- 
tain suits has its foundation in the purpose of courts of equity to pro- 
tect ail parties. Where the facts alleged show that, should the plain- 
tiff obtain relief, the parties can be protected without the necessity of 
a tender, a tender need not be made. The bill contains the usual 
offer to do equity toward the défendant as the court may adjudge, 
and that is sufficient. 

[4] The second ground of demurrer is that the averments of con- 
spiracy and fraud "'are so vague, gênerai, incomplète, and indefinite 
that thèse défendants cannot be put upon their défense by any such 
vague and indefinite averments." Whether or not this ground of de- 
murrer is well taken can, of course, only be answered by an examin- 
ation of the bill. It would unduly lengthen this opinion to repeat in 
détail the averments relating to the conspiracy and fraud. We can 
only indicate hère what is elaborately stated in the bill. 

The bill first shows the création by Act of the General Assembly of 
Louisiana on July 3, 1886 (Acts 1886, No. 59), of the plaintiff cor- 
poration, and of the Tensas Basin Levée District, composed of named 
parishes, and that the purpose of such législation was for the raising 
of revenue to protect the lands therein from inundation, by the con- 
struction and maintenance of levées, and that the Governor of Louis- 
iana was authorized to appoint from each of the parishes located in 
the district one compétent person, and that such appointées should 
constitute a board of levée commissioners. The state of Louisiana 
was the owner of about 900,000 acres of land situated in the parishes 
of said levée district. It was provided that the title to thèse lands 
should pass to the board of levée commissioners of the levée district 
so organized under the act, with authority in the board to sell the 
lands for the best interest and advantage of the public, the proceeds 
to be used as provided by the act. The persons are named who be- 
came members of the board under the act. Joseph W. Simms was 
appointed by the board its land agent to find a purchaser for the 
lands, and in 1896 Simms made a contract with James W. Brown, en- 
gaging him to assist in finding a purchaser. It is alleged that in Sep- 
tember, 1898, a fraudulent and collusive scheme was entered into be- 
tween Brown and Simms and nine other persons, to wit, James D. 
Lacey, S. Wood Beal, Thomas Hume, Ransome C. Luce, T. Stewart 
White, Thomas Priant, John C. Rugee, Joseph J. Tucker, and Anton 
G. Hodenpyl, ail of whom are nonresidents of the state of Louisiana, 
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with certain members of the board of commissioners of the Tensas 
levée district, and certain of its officers, agents, and employés, whose 
names are stated, whereby ail the lands owned and situated in the 
district and under the control of the board of commissioners should 
be sold and delivered for a nominal considération to a company or 
corporation to be organized for the purpose of carrying out the f raud ; 
that, pursuant to this agreement, the défendant company was organ- 
ized under the laws of the state of Michigan by named persons, who 
were parties to the conspiracy; that the défendant company obtained 
conveyances from the levée board, pursuant to this conspiracy, of 
lands worth at least $500,000, for which they paid only $130,000, 
$30,000 thereof being paid in cash, and the remainder in three equal 
payments, due in one, two, and three years. To obtain thèse convey- 
ances, the défendant company, or the persons who organized it, cor- 
ruptly used $20,000 in cash and $18,750 of the capital stock of the de- 
fendant company. This sum and stock was given to members, of- 
ficers, and agents of the levée board and to certain citizens, the pur- 
pose being to influence a sufficient number of the members of the 
board to vote for and to approve the sale. It is alleged that $3,000 
of the cash and $3,750 of the stock in the défendant company was 
given to John P. Parker, the then président of the board of levée 
commissioners, and that $500 was paid to each of two other members 
of the board of levée commissioners, J. A. Hemler and R. E. Yancey, 
and that $7,500 in cash and stock amounting to $3,750 was paid, for 
the purposes aforesaid, to R. B. Blanks, who afterwards became prési- 
dent of the board of levée commissioners, and that J. W. Simms, the 
land agent of the board, received $2,500 in cash and $3,750 in stock 
of the défendant company. 

In brief, the bill shows with élaboration that the levée board re- 
ceived thèse lands in trust for the public, and that the persons who 
organized and composed the défendant company obtained the lands 
by bribery from the board for $130,000, vi'hen they were worth $500,- 
000. It requires no argument or atithority to show that this con- 
stituted a fraudulent betrayal of trust on the part of the members 
of the board who received the bribes and who caused the conveyances 
to be made, and also that the conspiracy to obtain the lands in this 
way, and to use the money and stock for the corrupt purpose, was 
a gross fraud on the part of those who participated in the bribery 
and in the organization of the défendant company, which subsequent- 
ly received the conveyances of the land. It seems to us that the 
facts are sufficiently alleged. The plaintifï cannot be required, and 
in fact would not be permitted, to embody in the bill ail of the évi- 
dence which it expects to offer. It is sufficient if the détails of a 
transaction of this kind are so succinctiy and clearly stated as to 
notify the défendant of the charges made and of the facts on which 
the suit is based. No more is required even in a criminal prosecution. 
Greater fullness of statement would tend to obscure rather than to 
make clear. 

[5] We come now to the grounds of demurrer upon which the de- 
fendant chiefly relies. The sixth and seventh grounds are to the 
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effect : (a) That the demand of the plaintiff to set aside the sale for 
f raud is barred, on the face of the bill, by the prescription of 10 years ; 
and (b) that the averments of the bill, whereby the plaintifï attempts to 
avoid the opération of the prescription of 10 years, accrued on the face 
of the bill, are insuffîcient to prevent the opération of the limitation. 
The bill shows that the plaintiff was first informed of the fraud on 
October 13, 1909. The fraud was consummated by the board of 
levée commissioners accepting the proposition of the agent of the 
défendant company to purchase the land on November 4, 1898. It 
therefore appears on the face of the bill that a period of 11 years, 
less 22 days, elapsed between the date of the consummation of the 
fraud and the date when the plaintiff obtained knowledge of it. 
The defendant's contention is that the limitation of 10 years pro- 
yided by the Louisiana Civil Code— articles 2221 (2218) and 3544— 
is applicable to the case. It is contended by the plaintiff that the 
prescription of 10 years is inapplicable, because the défendant did 
not acquire title in good faith, and other articles of the Civil Code 
and cases construing them are cited and relied on. As it does not 
change the resuit of our conclusion, we shall assume, for the purpose 
of the décision, that the contention of the défendant is correct — that 
the prescription of 10 years is applicable. 

One of the statutes relied on by the défendant — article 2221 — pro- 
vides that the limitation, in case of déception, begins to run only from 
the day on which the déception is discovered. The other statute on 
which reliance is had — article 3544 — contains no provision as to when 
the limitation of 10 years would begin to run. 

In suits in equity where relief is sought on the ground of fraud, 
the authorities are without conflict that, where the ignorance of the 
fraud has been produced by affirmative acts of the guilty party in 
concealing the facts from the other, the statute of limitations will not 
bar rehef, provided suit is brought within proper time after the dis- 
covery of the fraud. This doctrine favoring parties who seek relief 
against fraud goes further, and is applicable in cases where there 
are no affirmative acts of the guilty party in concealing the facts. 
Where the party injured by the fraud remains in ignorance of it 
without fault or want of diligence on his part, the bar of the statute 
does not begin to run until the fraud is discovered, though there be 
no spécial circumstances or efforts on the part of the party commit- 
ting the fraud to conceal it from the knowledge of the plaintiff. Bail- 
ey V. Glover, 21 Wall. 342, 347, 22 L. Ed. 636. In Traer v. Clews, 
115 U. S. 528, 538, 6 Sup. Ct. 155, 159 (29 h. Ed. 467), it is held, 
citing Mr. Justice Miller's opinion in the foregoing case, that where 
fraud is the foundation of the suit, and the fraud has been concealed, 
or is of such character as to conceal itself, the statute does not begin 
to run until the fraud is discovered or becomes known to the party 
suing or to those in privity with him. And it is said that "the case 
of Bailey v. Glover has never been overruled, doubted, or modified 
by this court." This doctrine rests upon gênerai and universal prin- 
ciples of justice, and it has been recognized and applied by the Lou- 
isiana courts from the earliest times to the présent. See Hennen's, 



744 20i FEDERAL REPeilTEIl 

Breaux's, and other digests of décisions of thc I,ouisiana Suprême 
Court, title "Prescription." 

[B] Tlie seventh ground of demurrer, quoted above, means that 
the averments of the bill are insufficient to prevent the opération 
of the limitation, or, in other words, that the bill shows lâches or fails 
to show that the plaintiff exercised due diligence in the matter of 
discovering the fraud. This, the défendant contends, is the crucial 
point in the case. 

To prevent the running of the prescription, it is true that the 
bill should show, not onl}' that the plaintiff was ignorant of the 
fraud, but that it bas not been guilty of lâches, and bas not failed 
to use reasonable diligence to ascertain ail of the facts. As to what 
it is necessary to allège in the bill and to prove on the trial in réf- 
érence to diligence and want of négligence to avoid the opération of 
the statute of limitations, every case must "dépend on its own peculiar 
circumstances, and there would be little profit in referring to the very 
numerous cases to be found in the books on this subject." Stearns 
V. Page, 7 How. 819, 829 (12 L. Ed. 928). 

We can only indicate hère what are the "peculiar circumstances" — 
which are stated at length in the bill — tending to négative the charge 
of want of diligence. The plaintiff had no actual notice of the con- 
spiracy and fraud till October 13, 1909. George Wesley Smith, an 
attorney, obtained the information from testimony in cases to which 
the plaintiff was not a party. One oi the cases in which testimony 
was given was pending in a court in Michigan; the others in Louisi- 
ana. The plaintiff had no knowledge of, or connection with, the 
cases, and only knew of the testimony disclosing the fraud by receiv- 
ing the information from Smith. No fact appears in the bill that 
would naturally excite plaintiff's suspicion and so lead to an investiga- 
tion. The fraud was committed with the active connivance of the prés- 
ident and two members of the plaintiiï board, as it was then organized. 
The members of the board not participating in the fraud, being in 
ignorance of it, are presumed to hâve had confidence in their fellow 
members. Subséquent to the consummation of the fraud, a citizen, 
who also received a bribe to aid in the fraud, becanie a member and 
président of the board. 

In brief, it is elaborately shown by the averments of the bill that 
the fraud and conspiracy were of the kind that concealed them- 
selves under cover of negotiations and acts of sale and the apparently 
fair and open dealings of officers apparently discharging a public 
trust, while in fact they were secretly perpetrating a fraud. 

The members of the levée board who participated in the fraud 
and received the bribes, and the sales agent of the board, Simms, who 
also received a bribe, of course knew of the existence of the fraud, 
for they were participating in it. Notice to the plaintiff, or to other 
members of the board, is not to be presumed from the knowledge 
of those who participated in the fraud. Ordinarily, notice to an agent 
is treated as notice to the principal, because of the presumption that 
he will communicate the facts known to him to bis principal. But, 
in a case like this, notice is not presumed to hâve been communicated ; 
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on the contrary, the facts alleged hère create the presumption that the 
agent and the members of the board who received the bribes did 
not inform the plaintifif or the other members of the board. McCaskill 
Co. V. United States, 216 U. S. 504, 30 Sup. Ct. 386, 54 L. Ed. 590; 
First National Bank v. Tompkins, 57 Fed. 20, 6 C. C. A. 237; 
Barnes v. GasHght Co., 27 N. J. Eq. 33, 37; Innerarity v. Merchants' 
National Bank, 139 Mass. 332, 1 N. E. 282, 52 Am. Rep. 710. Mem- 
bers of the board not participating in the fraud are presumed to 
hâve been kept in ignorance of it. It is common knowledge that 
transactions involving "graft" by public officiais are strictly guarded 
in the guilty circle, and are only speedily discovered by the use of dé- 
tectives and the dictograph. 

When it is said that a plaintiff must use reasonable diligence to dis- 
cover fraud, it does not mean that he must necessarily hâve used some 
affirmative means, or taken some active steps, or begun an investiga- 
tion ; for he might not hâve the slightest suspicion of the existence of 
the fraud. The rule of diligence only means that the defrauded party's 
ignorance must not be négligent and that he remains ignorant vvithout 
fault of his own. This necessarily follows from the undoubted rule 
that a party defrauded is not affected by the lapse of time, or by any- 
thing done or omitted to be done, so long as he remains, without any 
fault of his own, in ignorance of the fraud that has been committed. 
2 Pomeroy's Eq. Jur. (3d Ed.) § 917, and authorities cited in note 2. 

In this case, the principal persons receiving the bribes were the prés- 
ident and two members of the levée board. They and the sales agent, 
who also received a bribe, were in positions of trust, and there is noth- 
ing in the record to show that the plaintiff, or members of the board 
not participating in the fraud, had any cause to suspect that they were 
engaged in the alleged conspiracy until the board was notified of the 
fraud in 1909. It is alleged that the conspiracy and the receipt of the 
bribes were kept secret and "locked in the minds" of the guilty par- 
ties, and that the plaintifï was kept in ignorance of it. 

The fiduciary relation that existed between the plaintiff levée board 
and its members and its land agent, Simms, was such that the plaintiff 
would naturally place confidence in them, and, in view of the relation- 
ship that existed between them, we are of the opinion that the plain- 
tiff was not charged with the duty of making an investigation or in- 
quiry to ascertain whether, in fact, a fraud had been committed, unless 
it had notice, or was chargeable with notice, of the existence of some 
fact that would naturally excite suspicion. 

This suit does not stand altogether like a suit between private par- 
ties. The plaintiff is a public corporation, charged with the manage- 
ment and sale of a vast area of real estate. It is not presumed that 
it could exercise, under the circumstances, the same degree of dili- 
gence in guarding against fraud as a private owner of real estate. 
United States v. Minor, 114 U. S. 233, 240, 5- Sup. Ct. 836, 29 L. Ed. 
110. Unless the plaintiff's want of diligence is such as to clearly bar 
its right of action, the court should be reluctant to deprive it of relief 
on that ground, in view of the fact that the suit is by a plaintiff act- 
ing in a fiduciary capacity and suing for the benefit of the public be- 
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fore the rights of any third party has attached which it is necessary 
to imperil by the suit. A défendant, who has committed a fraud in- 
volving the corruption of persons occupying a place of trust, should 
not be permitted to profit by it on account of the négligence of the 
plaintiiï, unless the facts of the case and the rules of equity inexorably 
require it. 

We think the bill is sufficient to avoid the imputation of a want of 
diligence in discovering the fraud. It clearly appears that the plain- 
tif? acted promptly after the fraud was discovered. It is averred that 
a suit was speedily brought in the name of the state to annul the deeds, 
the plaintiff being advised that it should be brought in that way ; that 
this case was finally decided by the Suprême Court of Louisiana 
against the plaintiiï, a majority of the judges holding that the state 
could not maintain such suit, but that the proper party plaintiff was 
the board of levée commissioners. Conforming to that opinion, the 
présent action was instituted shortly after the final termination of the 
suit in the name of the state. The bill shows diligence in the prosecu- 
tion of the suits to annul the deeds since the date of the discovery of 
the fraud. 

[7] It is assigned that the court erred in refusing the plaintiff leave 
to amend. No question was rtiade in the lower court, nor in this court, 
as to the amendment being a departure from the original bill. It was 
not denied that the amendment was proper; the contention and déci- 
sion was that it was insufficient to confer equity. The court refused 
to allow it on the sole ground that, if it had been allowed, the bill would 
still hâve been without equity, and that it would hâve been proper to 
hâve sustained a demurrer to it as amended. The fédéral statute al- 
lowing amendments is libéral, and should be construed liberally to 
promote trials on the merits. When a demurrer is sustained to a bill, 
the usual order is that the plaintiff hâve leave to amend. It is a gên- 
erai rule in the fédéral courts that it is in the discrétion of the court 
to alTow or to refuse to allow an amendment. It is ûften held that 
this discrétion will not be interfered with, except in cases of a plain 
abuse of it. Where it is possible to avoid it, the court should never 
allow justice to be defeated and wrong to triumph by a mère mistake 
or unskillfulness in pleading. Notwithstanding the gênerai rule that, 
in the absence of abuse, the discrétion of the court as to allowing 
amendments will not be interfered with by an appellate court, such 
courts hâve, in some instances, interfered and reversed decrees and 
remanded cases, with direction that the rejected amendments be allowed. 
Backus V. Brooks, 195 Fed. 452, 115 C. C. A. 354; Lant v. Manley, 
75 Fed. 627, 635, 21 C. C. A. 457. It is not necessary to consider this 
question further. The refusai of the learned judge in the court below 
to allow the amendment was based entirely upon bis view that the 
amendment, if made, would still leave the bill without equity, and, 
in effect, he sustained the demurrers to the bill as amended, and f ramed 
the decree so as to submit the amendments to the appellate court. We 
are of the opinion, for reasons given in the foregoing discussion, that 
the bill, as offered to be amended, contained equity, and was not sub- 
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ject to the demurrers interposed, and therefore that the amendments 
ofiEered should hâve been allowed. 

In deciding the questions raised by the demurrers, we hâve assumed, 
as required by the rule, that the averments of fact in the bill are true. 
If the cause cornes to trial on the merits, the défendant will net be 
prejudiced by what we hâve said, should the évidence show a différent 
state of facts from that alleged. 

The decree of the District Court is reversed, and the cause re- 
manded, with directions to allow the amendments ofïered, to overrule 
the demurrers, and to allow the défendant 20 days in which to answer, 
and to proceed with the case according to law and the rules in equity. 

And it is so ordered. 

On Application for Rehearing. 

One of the grounds upon which application for a rehearing is made 
is that the court erred in allowing the défendant only twenty days in 
which to answer. It is stated that it is impossible within that time to 
prépare the necessary answer. Twenty days is the time now fixed for 
filîng an answer by the new fédéral equity rule 12 (198 Fed. xxii, 115 
C. C. A. xxii), which time runs from the day of the service of the 
subpœna. The 20 days allowed by the order in this case will run 
from the filing of the mandate of this court in the District Court. 
Under rule 22 of this court, 21 days must elapse before the mandate 
issues. The défendant, therefore, has more than 40 days from the 
date of the decree of reversai by this court in which to answer the bill. 
Besides, the matter is under the control of the District Court, for new 
fédéral equity rule 17 (198 Fed. xxiii, 115 C. C. A. xxiii) provides 
that that court may enlarge the time for filing the answer, upon cause 
shown, on motion and affidavit. There is no reason, therefore, for 
changing the order of this court fixing 20 days for the filing of the 
answer. 

The demurrer relating to the statute of limitation of four years, ap- 
plicable to lésion beyond moiety, was necessarily overruled, for rea- 
sons stated in the opinion. The claim asserted in that regard was 
abandoned by counsel for appellant on the argument in this court. If 
it should hereafter be urged, any proper défense could be presented 
to it, under new fédéral equity rule 29 (198 Fed. xxvi, 115 C. C. A. 
xxvi). 

The other grounds for an application for a rehearing were ail con- 
sidered before rendering judgment. 

The application for a rehearing, is therefore denied. 

Note. — The new fédéral equity rules referred to became effective 
February 1, 1913. 
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EBCTOR et al. v. ALCORN et al. 

(Circuit Court of Appeals, Fifth Circuit. April 1, 1913.) 

No. 2,449. 

1. Appeal and Ekrob (§ 365*) — Allowance of Appeal— Infoemal Oeder — 

Writ of Ebrob. 

Where a pétition and bond for an appeal and citation were presented 
to the trial judge, and he entered an order allowing a "writ of error" 
and flxed the aniouut of a bond for supersedeas and accepted a bond 
specifically providing for an appeal, a misuse of the term "writ of error" 
ln.stead of "appeal" in the order would be troiated as an Inadvertence or 
informality, and was insufflcient to deinive the Court of Appeals of ju- 
risdiction. 

[Ed. ISfote.-^Por other cases, see Appeal and Error, Cent. Dig. §§ 1784, 
1977-1988; Dec. Dig. § 365.*] 

2. Appeal and Ereok (§ 405*)- — Proceedings — Citation — Signing. 

Where an appeal has been taken, it Is not necessary that the citation 
should be issued at the same time, but it luay be issued thereafter by 
proper authority, even after expiration of the time for takiiig an ap- 
peal, if the allowance of the appeal was within the time. 

[Eu. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2120- 
2122; Dec. Dig. § 405.*] 

3. Appeal and Eeeob (§ 807*) — Dismissal — Vacating Obdek and Leave to 

DOCKET. 

Final decree having been entered December 4, 1911, a pétition for ap- 
peal was flled May 27, 1912, accompanied by bond and citation for the 
approval of the judge. An order granting the appeal was allowed and 
amount of the supersedeas bond lixed. No order fixing a return day, 
however, was made and on June 2d an assigument of error was flled in 
the trial court. On October 7th the time to file a transcript was orally 
extended, and on December 5th, no transcript having been flled, the 
case was docketed and dismissed, under Court of Appeals rule 16 (150 
Fed. Ixxix, 79 C. C. A. Ixxix). On January 30, 1913, a citation di- 
recting appellees to answer the appeal sued ont within 30 days was is- 
sued and signed by the trial judge and served February 4, 1913, and 
on February lOth the transcript was tendered to the clerk, who refused 
to file it, whereupon appellants moved to set aside the dismissal and for 
leave to redocket, showing that their attorney, on February 28, 1912, was 
shot and so severely injured, that he was uuable to attend to the matter, 
and that what was done was by a brother attorney, whose services were 
requested ; that when appellant's attorney partially recovered f rom his 
wounds he was compelled to take treatment in a sanatorium, and when 
he returned in September, 1912, he took up the matter of the appeal, 
procured the order extending the time for flling a transcript, and after- 
wards obtained a written certificate from the judge showing that such 
order was made. Hcld, that such facts were .'iufflcient to move the court, 
in the exercise of discrétion, to vacate the order of dismissal and to per- 
mit the redocketliig of the appeal on ternis. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3177- 
3188; Dec. Dig. § 807.*] 

Action between E. W. Rector and another, as snrviving executors, 
and May Yates Alcorn and another. On motion to set aside an or- 
der dismissing the appeal and for leave to docket the cause. Granted. 

•For other cases see same topic & § kumbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Wm. Grant and W. B. Grant, both of New Orléans, La., for the 
motion. 

James H. Watson and Calvin Perkins, both of Memphis, Tenn., 
opposed. 

Before PARDEE and SHELBY, Circuit Judges, and SHEP- 
PARD, District Judge. 

PARDEE, Circuit Judge. On December 4, 1911, a final decree 
was entered in this case, then pending in the United States Circuit 
Court for the Northern District of Mississippi. On May 27, 1912, 
a pétition asking an appeal to this court was filed with the judge 
who tried and decided the case. The pétition was accompanied by 
a bond and a citation for the judge's signature and approval. The 
judge, acting upon the pétition, entered an order allowing a writ of 
error in the said case, and therein fîxed the bond for a supersedeas 
on said writ of error at the sum of $3,000. At the same time he 
approved the bond for an appeal, conditioned to pay ail damages 
and costs in case the appeal should not be prosecuted to efïect. 

Neither in the order allowing a writ of error nor in the bond for 
appeal approved by the judgé was any return day fixed. See our 
rule 14 (150 Fed. Ixxix, 79 C. G. A. Ixxix). 

On June 2, 1912^ an assignment of errors was filed in the court 
below. On October 7th the trial judge orally extended the time 
within which to file transcript in the Circuit Court of Appeals. Rule 
16 (150 Fed. Ixxix, 79 C. C. A. Ixxix). On December 5th, no tran- 
script having been filed in this court, the case was docketed and dis- 
missed under our sixteenth rule. January 30, 1913, a citation di- 
recting the appellees to answer the appeal sued out within 30 days 
was issued and signed by the trial judge, and the same was served 
February 4, 1913. February 10, 1913, the transcript was tendered 
the clerk of this court, who declined to file the same because the case 
had previously been docketed and dismissed. 

As the case is presented in this court on this motion, it appears 
that J. W. Outrer, Esq., was the appellants' attorney, charged to sue 
out, perfect, and prosecute the appeal. On February 28, 1912, Mr. 
Outrer was shot in his office by an insane person and so severely 
injured that he was unable to attend to the matter. What was done 
was done by a brother attorney, wliose services were requested in 
the matter. After Mr. Cutrer partially recovered from his wounds, 
he suffered an attack of appendicitis and fevers from his low state 
of vitality, etc., and was compelled to go to Hot Springs for treat- 
ment and subsequently to a sanatorium. He returned home the latter 
part of September, took up the matter of this appeal, procured the 
oral order from Judge Niles extending time for filing transcript, and 
afterwards a written certificate from the judge showing that such or- 
der was made. 

On this State of the record, and for the excuses fully set forth in 
affidavits, we are now asked to allow the case to be reinstated oa 
the docket of this court and the transcript filed. 
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[1] The first question is whether an appeal in this case was taken 
from the court below so as to vest this court with jurisdiction. 

In Brandies v. Cochrane, 105 U. S. 262, 26 L. Ed. 989, it was held 
that no formai order of allowance of appeal was necessary, and that 
the Circuit Judge in that case, by taking the security and signing the 
citation, allowed the appeal. The court said, quoting from Crédit 
Co. V. Arkansas Central Railway Co., 128 U. S. 258, 9 Sup. Ct. 107, 
32 L. Ed. 448: 

"An appeal cannot be sald to be 'taken,' any more than a wrlt of error 
can be said to be 'brought,' until it is in some way presented to the court 
whlch made the decree appealed from, thereby puttlng an end to its juris- 
diction ovèr the cause and making it its duty to send it to the appellate 
court. This Is done by fliing the papers, viz., the pétition and allowance of 
appeal (where there is such pétition and allowance), the appeal bond, and the 
citation. In Brandies v. Cochrane, 105 U. S. 262 [26 L. Ed. 989], it was 
held that, in the absence of a pétition and allowance, the filing of the appeal 
bond, duly approved by a justice of this court, was sufficient évidence of the 
allowance of an appeal, and was a compliauce with the law requiring the 
appeal to be flled in the clerk's office." 

In this case the judge was presented with a pétition for an appeal 
and bond for the same and a citation. Acting thereon, he entered 
an order allowing a writ of error and fixed the amount of a bond for 
supersedeas and accepted a bond specifically providirig for an appeal. 

The only trouble in this connection arises from the fact that the 
judge mentioned in the order of allowance a writ of error instead of 
an appeal as allowed, but we think that under the circumstances this 
can and should be treated as an inadvertence for which the appellant 
was not responsible, and that we may treat the order as one allow- 
ing an appeal, and at worst as an informai order to that purport. 

[2] The record does not show that the judge issued or signed a 
citation, but if the appeal was taken citation was not necessary at 
that particular time. In Jacobs v. George, 150 U. S. 415, 14 Sup. 
Ct. 159, Zy I/. Ed. 1127, it was held that a citation was not neces- 
sary to be issued at the time, but could be issued thereafter by proper 
authority, even after the expiration of the time of taking an appeal, 
if the allowance of the appeal were before such expiration. See, also, 
Lockman v. Lang, 132 Fed. 2, 65 C. C. A. 621. 

In Florida v. Charlotte Harbor Phosphate Co., 70 Fed. 833, 17 
C. C. A. 472, this court allowed the reinstatement of an appeal which 
had been dismissed imder rule 16, although it appeared that no re- 
turn day had been fixed, and no valid extension of time for fihng the 
record had been made. See, also, Love v. Busch, 142 Fed. 429, 7Z 
C. C. A. 545. 

[3] It thus a.ppears that the granting of the motion in this case 
is one within the discrétion of the court, and we think the admit- 
ted facts in regard to the causes of the delay are such as to appeal 
strongly to the favorable exercise of such discrétion ; and we notice 
that the decree appealed from was not a money decree, the nonen- 
forcement of which could seriously afïect the rights of the appellee. 
who, it would seem, had only been prejudiced, if at ail, by the ex 
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penses and trouble of docketing and dismissing the cause, and o£ 
contending against the présent motion to redocket the same. 

As the case in the two respects in which our rules were not ob- 
served is almost identical with the case of State of Florida v. Char- 
lotte Harbor Phosphate Co., supra, we think it well to repeat from 
our opinion in that case, as the trouble hère arises fully as much 
from disregard of our rules as from Mr. Cutrer's physical disability. 

"The rules of this court in regard to the return day of appeals and to the 
flling the transcript are directory, and It Is wlthin the Sound discrétion of 
the court to relieve parties who hâve not complled therewith. While we say 
thls, we also say that the rules of the court, although directory, were made 
to be observed, and that our patience Is tried with applications for relief 
where counsel hâve utterly ignored and disregarded their plain requirements. 
An observance of the rules préserves the rights of parties and facilitâtes 
the business of the court. Disregard of them not only injuriously affects 
the rights of parties, but delays and embarrasses the court, to the hlndranee 
of other causes." 

Considering ail thèse matters, we are of opinion that the exer- 
cise of Sound discrétion requires that the motion to docket be granted, 
on condition that the appellant shall pay ail costs incurred in this 
court up to this time, including the costs heretofore made in docket- 
ing and dismissing under rule 16, and shall cause the record and tran- 
script to be printed within 60 days from this date ; and it is so ordered. 



BALTIMORE & O. R. CO. v. DARB, 

(Circuit Court of Appeals, Fourth Circuit. February 5, 1913.) 

No. 1,121. 

Commerce (§ 27*) — EitPLOYEB's Liabilitt Act — Employé Emploted in In- 
terstate Commerce, 

When an engine and tender used by défendant railroad company 
In haullng Interstate trains between two points reached the end of their 
run and had been plaoed on a flre track, as usual, to await the time for 
the return trip, which was but a few hours later, plaintiff, who was em- 
ployed In making repairs, was sent to replace a boit which had been 
lost from a brake shoe of the tender, rendering its use dangerous, and 
while so employed, without négligence on hls part, was injured through 
the négligence of a fellow servant. Held, that such facts sustained a 
findlng that défendant was engaged in Interstate commerce, and that 
plaintiff was employed therein at the time of the injury, and that he 
was entltled to recover therefor under Employer's Llabillty Act Aprll 
22, 1908, c. 149, § 1, 35 Stat 65 (U, S. Oomp. St Supp. 1911, p. 1322). 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dlg. 
§ 27.*] 

In Errer to the District Court of the United States for the District 
of Maryland, at Cumberland ; John C. Rose, Judge. 

Action at law by George H. Darr against the Baltimore & Ohio 
Railroad Company. Judgment for plaintiflE, and défendant brings 
error. Affirmed. 

For opinion below, see 197 Fed. 665. 

This was an action at law, instituted in the District Court of the United 
States for the District of Maryland, by George H. Darr, as plaintiff, against 

*For other cases see same topic & § nitmbeb in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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tlie Baltimore & Ohio Railroad Company, a corporation, incorporâtes under 
the laws of the state of Maryland. ¥ov eoiivenience tlie plaiutlff in error 
will be referred to as the défendant, and the défendant in error, as the plaiii- 
tiff. Ttie déclaration was flied on the 22d day of March, 1!)12, The défend- 
ant pleaded on Ajiril S, 1912, and on May 15, 1912, It dennirred to the déc- 
laration, which deniui-rer tlie court overrnled. Ou May 15, 1912. the case 
was tried before a jndge and jury, and the jnry rendered a verdict in favor 
of the plaintlff in the snm of |1,000, togetlier with the costs of the action. 
Tlie défendant niade the usual motions, which were overruled, and the case 
was brouglit hère on writ of error. 

There was évidence tendlng to show that George H. Darr was, at the time- 
of his injury, engaged as an employé and servant of the défendant company 
in the City of Cumherland, Md., as a riinning repairman and eniergency man, 
whose duty it was to repair the engines and teudei's of said company; that 
on the date of his in.jury, to wit, the 12th day of December, 1911, engine 
No. 4.119, of the détendant company, and its tender, brought in a loaded 
freight train from Brunswick, 51d., to Cumberland, Md.. crossed into the 
state of West Virginia, and again into the state of Maryland, before arriv- 
ing at Cumberland ; that said engine and cars arrived in (^umberland about 
9 o'cloclî on the morning of December 12, 1911, and it was fonnd, upon ex- 
amina tion, tliat its tender was in need of immédiate repair to the left front 
brake. A hanger boit had fallen ont of the brake beam on the tender. As 
a resuit the brake beam hung down in dangerous proximity to tlie rail and 
was likely to cause an accident. The plaintiff and one Stephen M. Thomas 
were directed to repair the same. The engine was removed to a traek, called 
the "lire track," on which temporary repairs were made, and the plaintiff 
went to work to repair the brake shoe and hanger boit. It furtber appears 
that whiie engaged in repairing it, and without any négligence whatever 
on his part, his fellow servant in charge of the englue, turiied on the air 
and plaintiff was seriously injured. 

The plaintiff testified that engine No. 4.119 was a second division engine, 
belonging to the Baltimore & Ohio Railroad Company, rmuiing ont of Mary- 
land, into West Virginia, to Brunswick, Md. ; that it hauled freight over the 
second division, and tliat he first saw the engine about 9 o'clock on the morn- 
ing he was injured; that it was then standing on the tire track; that he was 
running repairman and eniergency man, employed by the défendant company 
at its roundhouse, in South Cumberland, Md. 

A witness by the naine of A. W. Dean, foreman in the emplo.v of the de- 
fendant company, at the time the plaintiff was injured, testified that he 
knew engine No. 4,119, and that it was a through engine engaged in haul- 
ing freight ; that it came from Brunswick, Md., on the morning the plaintiff 
was ln.iured; that it brongbt a freight train in that morning; and that when 
it went out again it went either to Brunswick or Martinsburg, W. Va. Dean 
further testified that the défendant company was at ail times on the day of 
the Injury to the plaintilï, and ever since, engaged in the l)usiness of Inter- 
state and intrastate carrier of passengers and freight for hlre;' its freight 
and passenger trains travelliig several time.s a day to and from Cumberland 
to Brunsvi'iek, Md., through the state of West Virginia. 

A witness by the name of Stephen M. Thomas testified that he assisted the 
plaintiff in repairing said engine at the time of his injury ; that the engine 
came into the yard at 9:15 on the morning the plaintiff was injured, and went 
out on its run at 2 o'clock on the same afternoon. 

William Moreland, boss ealler for the défendant company, at Cumberland, 
was al.so examiried as a witness. He testified that lie was in the employ of 
the Baltimore & Ohio Railroad Company in its shops in South Cumberland, 
and vi'as thus engaged on the morning the plaintiff was injured, and further 
testified that he knew engine No. 4,119, and that It was engaged at tliat time 
in handling freight between Cumberland and Brunswick, Md., Martinsburg 
and Keyser, W. Va. ; that it cornes ijito Cumberland and goes out regularly 
with freight. 
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George A. Pearre, of Cumberland, Md., for plaintifï in error. 

Walter C. Capper, of Cumberland, Md. (Finley C. Hendrickson, of 
Cumberland, Md., on the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and Mc- 
DOWELIv, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
This action was instituted in pursuance of Act April 22, 1908, c. 149, 
§ 1, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322), which, among 
other things, provides : 

"Every coiumoii carrier by railroacl, tchile engaging in commerce between 
aiiy of the several statcs, * * « ghall be lialjle in damages to auy person 
suffering injury ichile lie is emploi/cd J)y such carrier in such commerce 
* * * for such injury or deatli resuJting in whole or in part from the nég- 
ligence of any of the offlcers, agents, or employés of such carrier, or by rea- 
son of ai).y defect or insufflcieucy, due to its négligence, in Its cars, eugines, 
appliances, machinery, track, roadbed, vvorks, boats, ^vharves, or other equip- 
luent." 

It is clear that it was the purpose of this act that every common 
carrier b}' railroad engaged in commerce between any of the sev- 
eral States should be liable in damages to any person sufifering injury 
while employed in Interstate commerce by such carrier for injury or 
death resulting in whole or in part from the négligence of any of the 
officers, agents, or employés of such company, as well as employés 
injured by reason of any defect or insufficiency in its engines, cars, 
bolts, etc. 

Therefore the only questions that it becomes necessary for us to 
détermine are as to whether, first, the défendant company as a carrier 
was engaged in interstate commerce and if the plaintifï below was at 
the time of the injury employed in such commerce ; second, as to 
whether the injury the plaintifï sustained was due to the négligence 
of any of the officers, agents, or employés of such carrier, but there 
seems to be no controversy as to the second proposition. Therefore 
this leaves for our considération the sole question as to whether, at 
the time of the injury, the engine in question was employed or en- 
gaged in interstate commerce. 

The évidence offered in the court below was to the effect that this 
particular engine was used by a common carrier while engaged in 
interstate commerce. Manifestly it was the intention of Congress 
that this act should apply to a particular class of employés and to 
a particular class of carriers, to wit, those carriers that were engaged 
in interstate commerce and those employed by such carriers for the 
purpose of aiding them in carrying on the business. The plaintifï be- 
longed to this class of employés. 

If this engine had been stopped en route, while attached to a loaded 
train, either in the state of Maryland or in the state of West Virginia, 
for making needed repairs, it could hardly hâve been insisted that 
during the time consumed in making such repairs the défendant com- 
pany was not engaged as an interstate carrier. The engine was mak- 
ing its daily trips through Maryland and West Virginia, and while 
204 F.— 48 
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tempofarily in the yards at Cumberland, Md., it became necessary to 
make certain repairs that were essential to the successful opération 
of the défendant company's trains. Therefore it necessarily follows 
that any work that was performed by the plaintiiï was as much an 
incident of the business as if the accident had occurred while the train 
was on its regular trip either in Maryland or West Virginia. The 
learned judge who heard this case in the court below, among other 
things, made the f ollowing statement of f acts : 

"The englne was at the tinie of the accident habitually used In iuterstate 
commerce, and apparently, from the testimony, in no other kind of com- 
merce. It was not withdrawn from service. * * » The engine came in 
from its Interstate commerce run as usual, and apparently ^Vent eut as usual. 
ïhe repairs which the plalntlfC was maklug to It were of the ordlnary trivial 
kind, which must be, and habitually are, made from day to day, without in 
any wlse interfering wlth the ordlnary and profitable use of the equipment. 
At the time of the accident, I am persuaded, the locomotive and teuder were 
instruments of Interstate commerce, as those words are used by the Suprême 
Court." 

The case of Johnson v. Southern Pacifîc Railroad Company, 196 
U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363, is very much in point. It 
appears that a dining car regularly used to furnish meals to passengers 
between San Francisco and Ogden was detached from the east-bound 
train at Promontory and left at that point to be picked up by the 
next west-bound train. Johnson sustained injuries while coupling it 
to an engine. In that case, as in this, it was insisted that for the time 
being the car was not engaged in interstate commerce. The court in 
that case said : 

"Another ground on which the décision of the Circuit Court of Appeals 
rested remains to be noticed. Tliat court lield by a majority that, as the 
dining car was empty and had not actually entered upon its trlp, it was not 
used In moving interstate traffic, and hence was not within the act. The 
dining car had been constantly used for several years to furnish meals to 
passengers between San Francisco and Ogdeu, and for no other purpose. On 
the day of the accident the east-bound train was so late that It was found 
that the car could not reach Ogden in time to return on the next west-bound 
train according to intention, and it was therefore dropped offi at Promontory 
to be picked up by that train as it came along that evênlng. The presump- 
tion is that it was stocked for the return, and as it was not a new car, or 
a car just from the repalr shop, on its way to its field of labor, It was not 
'an empty,' as that term Is sometimes used. Besldes, whether cars are empty 
or loaded, the danger to employés is practically the same, and we agrée wlth 
the observation of Judge Shiraa In Voelker v. Rallway Ce. (O. 0.) 116 Fed. 
867, that 'it cannot be true that on the eastern trip the provisions of the 
act of Congress would be binding upon the company, because the cars were 
loaded, but would not be binding upon the return trip, because the cars were 
empty.' 

"Counsel urges that the character of the dining car at the time and place 
of the injury was local only, and could not be changed until the car was 
actually engaged in interstate movement or belng put into a train for such 
use, and Coe v. Errol, 116 U. S. 517, 6 Sup. Ct. 475, 29 L. Ed. 715, Is cited 
as supporting that contention. In Coe v. Errol it was held that certain logs 
eut In New Hampshire, and hauled to a river. In order that they might be 
transported to Maine, were subject to taxation in the former state before 
transportatlon had begun. The distinction between merchandise which may 
beconie an article of interstate comtaerce, or may not, and an instrument reg- 
ularly used in moving interstate commerce, which has stopped temporarily 
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In mating its trip between two points in différent states, renders tliis and 
lilie cases inapplicable. ConfesseUly tliis dining car was under the control 
of Congress wliile in the act of inaking its Interstate journey, and in our 
Judgment it was equally so when waiting for the train to be made up for 
the next trip. It was being regularly used in the movement of Interstate 
traffle and so within the law." 

In the case of St. Louis & S. F. R. Co. v. Delk, 158 Fed. 931, 86 C. 
C. A. 95, 14 Ann. Cas. 233, the Circuit Court of Appeals for the Sixth 
Circuit held as a matter of law that the car in question was engaged 
in commerce, notwithstanding the fact that it was kept out of service 
at least a day before the repairs were even begun. From the facts 
of that case, it appears that there was no necessity for making im- 
médiate repair; but in the case at bar the engine was to be used im- 
mediately, and the work of repairing the brake beam began shortly 
after the engine and tender had been placed on the fire track. While 
it appears that the plaintiiï on account of his injury was prevented 
from making the repair, another employé was called upon to finish the 
work, thus enabling the engine to leave at 2 o'clock in the afternoon 
of that day on its regular run. Why was it necessary that this engine 
be repaired promptly? Can any inference be drawn from the facts, 
other than that it was essential to the prosecution of the work in which 
the company was engaged? Of course, the cars drawn by this engine 
had to be carried on schedule time, and, the repairs being of such a 
character as could be made during the interval between the incom- 
ing and the outgoing of the train, the repairs were promptly made 
notwithstanding the accident, and the company was thus enabled to 
carry on its business as an interstate carrier without interruption. 

The case of Lamphere v. Oregon Railroad & Navigation Co. et al. 
(C. C.) 193 Fed. 248, was cited by counsel for the défendant to sus- 
tain this phase of the case. On the Ist day of December, 1910, C. 
Roy Lamphere, a résident of Tekoah, Wash., was employed on the 
Oregon Railroad Company as a locomotive fireman. On the evening 
of that day he received orders from his superior officers to board the 
west-bound train at Tekoah as a part of the deadhead crew, to proceed 
thence westerly to a certain town, there to relieve an engine crew which 
had been constantly employed for more than 16 hours on an engine 
engaged in interstate commerce, and on the way from his home to 
the dépôt at Tekoah, for the purpose of taking the train as directed, 
he was crushed between two cars and received injuries from which 
he thereafter died. A demurrer was filed in that case, which was 
sustained upon the ground that the plaintifif was not, at the time he 
was injured, employed in interstate commerce within the meaning of 
the Employer's Liability Act. Later this case was carried to the Cir- 
cuit Court of Appeals for the Ninth Circuit, where the lower court 
was reversed. That case is feported in 196 Fed. 336, 116 C. C. A. 156. 
The court, in referring to this case, among other things, said : 

"The deeeased when he was killed was not only on his way to work for 
his employer, but he was proceeding under the direct and peremptory com- 
mand of the railroad company to do a designated spécifie act In the service 
of tlie company, to wit, to move a train then engaged in Interstate commerce. 
He was on the premises of the railroad company and In the discharge of his 
duty when he met his death, and the train which struck him and caused his 
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death was engagea In interstate commerce, and belonged to the same rallroad 
Company. Mnst a flreman be actually In his place of duty on the locomotive 
•of a train whleh is engaged in commerce between the states, lu order tliat 
he may be said to be employed in Interstate commerce? If he Is commanded 
to step down from his train, and proceed across the track, and take liis place 
«n another train engaged in interstate commerce, and he is injured wliile on 
the way, will it be said that he was not employed in interstate commerce 
vvhen he received the injury? The case supposed is substantially the case 
now before the court. * * * 

"Counsel for the défendant in error contend that the act applies ouly to 
employés of railroad companies who are at the tinie actually engaged in the 
movement of interstate commerce, and they deny tlmt others, such as those 
who are employed in the shops of a railroad company, where its englues are 
repaired, or are repairing its tracks or roadbed, are employed in interstate 
commerce, and they cite the case of Pedersen v. Delaware, L. & W. li. R. 
<C. C.) 184 Fed. 737, in which it was held that, although the railroad Com- 
pany was engaged in both interstate and intrastate business at the time of 
the plaintifC's injury, he, being an employé engaged at that time in bridge 
construction on the track of the company, which was to be used for sucU 
commerce, was not engaged in interstate commerce. The décision in that 
case runs counter to the cases above cited, and we think it is also opposed to 
the doctrine of the récent décision of the Suprême Court in Mondou v. New 
York, N. H. & H. R. Oo., 223 U. S. 1, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. 
R. A. (N. S.) 44. The judgment in that case disposes of three cases involv- 
ing the application of the Employer's Liability Act. In one of the cases, the 
judgment in which was aiBrmed, the action was brought and damages were 
recovered by a personal représentative of a deceased employé of a railroad 
company. The complaint alleged that the injury occurred while the défend- 
ant as a co:umon carrier was engaged in commerce between some of the states, 
and while the deceased, in the course of his employment by the défendant in 
such commerce, was engaged in replacing a drawbar on one of the defend- 
ant's cars then in use in such commerce. The statement of the facts is 
meager, but it would appear therefrom that the employé who was injured 
was not one of a train crew, but was a machinist or repairer, whose duty it 
was to replace drawbars, and that tlie work was done either in a yard or 
on a swltch, for the injury resulted from the négligence of fellow servants 
in pushing other cars against the one on which the deceased was working. 
In the opinion in that case the court made certain observations concerning 
the act which we think pertinent to the case at bar. » * * 

"As indicated in the opinion, the test question in determining wliether a 
Ijersonal injury to an employé of a railroad company is In the purview of the 
act is: What is its effect upon Interstate commerce? Does it liave the efCect 
to hinder, delay, or interfère with such commerce? As applied to the prés- 
ent case, it is this : Was the relation of the employment of the deceased to 
interstate commerce such that the iiersonal injury to liim tended to delay 
or hinder the movement of a train engaged in interstate commerce? To that 
question we think tliere can be but one auswer. TJnder the imperative com- 
mand of his employer, the deceased was on his way to relleve, in the ca- 
paoity of a flreman, the crew of a train which was carrying interstate com- 
merce, and the effect of his death was to hinder and delay the movement of 
the train. In our opinion, the complaint states a cause of action uuder the 
Kmployer's Liability Act." 

The learned judge who heard this case in the court below submitted 
issues to the jury, one of which raised the question as to wliether the 
défendant was engaged as a common carrier in interstate commerce, 
and also as to whether the plaintiff was injured while employed in in- 
terstate commerce, and the issues thus raised were found in favor o£ 
the plaintifif. In view of the évidence to which we hâve referred, we 
are of the opinion that the circumstances surrounding this case are 
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such as to bring it within the purview of the statute, and, therefore, 
that the plaintiff is entitled to recover for the injuries sustained. We 
hâve examined the cases reHed upon by counsel for the défendant, but 
are of the opinion that they do not apply to the case at bar. A care- 
ful considération of the ruHngs of the lower court, as respects the 
questions raised by the assignments of error, impels ,us to the conclu- 
sion that the same are without merit. For the reasons stated, the judg- 
ment of the lower court is affirmed. 
Affirmed. 



MISSOURI PAC. BY. 00. v. UNION STOCKTARDS CO. 

UNION STOCKYARDS CO. v. MISSOURI PAC. RY. 00. 

(Circuit Court of Appeals, Eightli Circuit. April 21, 1913.) 

Nos. 3,834, 3,835. 

Cabbiers (§ 100*) — Terminal Cakribb— Demurrage. 

Plalntilî's demurrage rules provided that cars lield for or by consignors 
or consignées for loading, unloading, forwarding directions, or for any 
other purpose are subject to the rules, and that when cars are inter- 
changed with minor railroads or industrie 1 plants performing thelr own 
swltciiing services, liandllng cars for themselves or for others, an allow- 
ance of 24 hours will be ruade for switching, in addition to the regular 
time for loading and unloading, and if returned loaded an additional 48 
hours will be allowed. Held that, where a stockyards company operated 
a terminal rallroad, switching cars from plaintifC and other Connecting 
carriers consigned to itself for Its own use, and to other industrial plants 
reached by switches from its terminal road, it was liable for demurrage 
on cars consigned to it, but not on cars delivered to it as a Connecting car- 
rier for transportatlon to consignées. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 427-4.33 ; Dec. 
Dig. § 100.* 

Quick dispatch, demurrage, see notes to Harrison v. Smith, 14 C. C. 
A. 657; Randall v. Sprague, 21 C. C. A. 342.] 

In Error to the District Court of the United States for the District 
of Nebraska; William H. Munger, Judge. 

Action by the Missouri Pacific Railway Company against the Union 
Stockyards Company. From a judgment for plaintifï for part of the 
relief demanded, it brings error, and défendant prosecutes a cross- 
error. Affirmed. 

Edgar M. Morsman, Jr., of Omaha, Neb., for plaintifï in error. 
Frank T. Ransom, of Omaha, Neb., for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

HOOK, Circuit Judge. This was an action by the Missouri Pa- 
cific Railway Company to recover of the Union Stockyards Company 
of Omaha demurrage charges claimed under rules and régulations in 
tariflfs fîled with the Interstate Commerce Commission. The trial 
court directed a verdict for the plaintiflf as to part of the items, and 

♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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denied a recovery as to the balance. Each party proseciited a writ 
of error. 

The défendant owns and opérâtes the stockyards at South Omaha, 
Neb., and in connection therewith about 35 miles of railroad track 
constituting a terminal railroad. Its stockyards were located upon 
its tracks, and also various packing houses and other indnstrial plants 
belonging to other parties. Thèse tracks were the means of Connect- 
ing the large railroad Systems entering South Omaha, including that 
of the plaintiff, with the industrial concerns. Défendant did not en- 
gage in the ordinary carrying business of a railroad company, but 
merely performed a switching service with a number of switch en- 
gines which it^owned. On the inbound shipments with which we are 
concerned it took the cars at the transfer or interchange tracks, where 
the railroad companies delivered them, and hauled them over its own 
rails to the unloading docks of the consignées. The plaintifï's claims 
for demurrage were of two classes : (1) On cars consigned to de- 
fendant; (2) on cars consigned to the other industrial concerns lo- 
cated on its tracks. The défendant complains of the allowance of the 
former, and the plaintiff of the déniai of the latter. 

No substantial reason is offered why the défendant is not respon- 
sible for demurrage on the cars consigned to it and held beyond the 
free time allowed. It was an ordinary consignée of cars containing 
for the most part f eed and materials for the upkeep of its stockyards. 
It was not a railroad company within the meaning of the exceptions 
in the ruies and régulations imposing the charges. It is urged that a 
discrimination would resuit, because other consignées were not 
charged; but no purpose to discriminate appears in the tariiï, which 
on its face applies to ail afïected by like circumstances and conditions. 
The real controversy is as to the liability of défendant for demurrage 
on the cars consigned to the other industries on its tracks. The de- 
murrage rules and régulations in the tariff, so far as they need be 
quoted, were as follows: 

"Cars held for or by consignors or consignées for loading, uiiloading, for- 
warding directions, or for any otlter pxirpose are subject to tlaese demurrage 
rules," with some exceptions not material hère. "When cars are Interchanged 
with minor railroads or industrial plants performing their own switching 
services, handling cars for themselves or other parties, an allowance of 24 
hours will be made for switching in addition to the regular time allowed for 
loading or unloading. If returned loaded, an additional 48 hours' free time 
will be allowed." 

Thèse and the other rules and régulations define the free time al- 
lowed, when demurrage shall begin, and to what cars it shall at- 
tach ; but they do not say in definite terms that any person other 
than a consignor or consignée shall be personally liable. If a rail- 
road company desires to impose upon the owner of an instrumentality 
which it employs for the delivery of traffic to its consignées a sched- 
ule of fîxed charges or penalties for delay, it should express itself 
definitely and clearly beforehand, so that the person to be afïected 
may shape his course accordingly. There is nothing in the rules and 
regluations before us which fairly indicate a purpose to charge the 
switching company, instead of the consignées, and the circumstances 
of the case make an implication to that effect quite inadmissible. The 
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défendant was neither consigner nor consignée of the cars in ques- 
tion, nor was it interested in their contents. It did not load or unload 
them, or make any use of them for its own purposes. It was not its 
duty to notify the consignées of the arrivai of the cars on the trans- 
fer tracks ; that was done by the plaintifï. Défendant had no contrac- 
tual relation with, and did not receive its compensation from, the con- 
signées. It acted as the agent of the plaintiff, not of the consignées, 
and performed its services for a switching charge, which plaintiff paid. 
The unloading docks of the industrial plants were the destinations of 
the cars, and the cost of switching to those points was embraced in the 
freight charges, which were collected by the plaintiff or its Connect- 
ing carriers, When the cars were placed by plaintifï on the transfer 
tracks for switching to the docks of the consignées, they were neces- 
sarily held until the consignées were ready and willing to receive them ; 
nor could they be taken for return until the consignées had unloaded 
them. No other course was practicable. There was no proof that 
the delay beyond the free time in delivering the cars to the consignées 
and in retuming them to the plaintiff at the place of interchange was 
the fault of the défendant. On the contrary, the testimony on that 
subject was that the défendant acted promptly and diligently. The 
imposition of démarrage implies delay through négligence or inatten- 
tion, or a rétention for personal uses, whereby the proper office of the 
cars in transportation is impaired. 
The judgment is affirmed. 



UNITED STATES v. PRESIDENT, ETC., OF JAMAICA & R. TTJRNPIKE 

CO. et al. 

(Circuit Court of Appeals, Second Circuit. April 14, 1913.) 

No. 5. 

1. Dedication (§ 44*) — Canals— Public Tiiobougiifabe. 

Evidence held insufticient to sustain a finding that a canal eut through 
private land to shorten a navigable river route, and maintained at private 
cost, was dedicated to the public as a water thoroughfare. 

[Ed. Note. — For other cases, see Dedication, Cent. Dlg. §§ 85-87; Dec. 
Dig. § 44.*] 

2. Navigable Watees (§ 20*)— Obstbuctions— Bkidges. 

A corporation organized in 1859 dug a canal over private property 
to shorten a navigable river routé. The canal company failed in 1869, 
and its property and franchises were purchased by H. In 1888 or 1889 
he declded to close the canal, which he did by making a solid embanis;- 
ment across it at a point where a turnplke had previously crossed on a 
bridge. ïhereafter the canal could only be used for about 500 feet to 
the embankment, which continued for 10 years, until part of the em- 
baukment was washed avvay and a new bridge constructed, after which 
small boats passed through ; but the présence of piles obstructed the 
passage of larger ones. Held that, the canal never having been dedi- 
cated to the public, the owner was entltled to close it at his élection, and 
the government was therefore not entltled to the removal of the bridge 
as an obstruction to navigation, under Act Sept. 19, 1890, c. 907, 26 
Stat. 453, as amended by Act July 13, 1892, c. 158, 27 Stat. 88, Act March 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 191)7 to date, & Rep'r Indexes 
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3, 1890, c. 425, § 9, 30 Stat. 1151 (U. S. Comp. St. 1901, p. 3540), and 
Act Feb. 20, 1900, c. 23, 31 Stat. '31 (U. S. Comp. St. 1901, p. 3542). 

[Kd. Note.— l'or other eases, see Navigable Waters, Cent. Dig. |§ 73- 
99; Dec. Dlg. § 20.*] 

Thls cause cornes hère upon appeal from a decree of the District 
Court, Eastern District of New York, which found that a bridge along 
the property of the Turnpike Company was an obstruction to the 
navigable capacity of the water flowing through the eut over which it 
was built and ordered its removal. The opinion of the District Judge 
will be found in 183 Fed. 598. 

"VVm. E. Stewart, of Long Island City, N. Y., and James L. Quack- 
enbush, of New York City (A. C. Peacock, of New York City, of coun- 
sel), for appellants. 

Wm. J. Youngs, U. S. Atty., of Brooklyn (L. R. Bick, Asst. U. S. 
Atty., of Brooklyn, N. Y., of counsel), for the United States. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Hook creek is a tidal stream emptying 
into an arm of Jamaica Bay, shallow at low water, having sometimes 
as little as 2 feet or so, with a rise and fall of tide of from 4 to 5 feet. 
From its outlet it bears off to the south and west in a winding course, 
turning after a bit to the eastward until it reaches a point about north 
of its outlet and some 500 or 600 feet therefrom. From this point it 
turns north for about 2 miles to a place which used to be called Foster's 
Meadow and is now a settlement known as Rosedale. At this place 
there was and is a dock known as Hirst's Dock, or the Canal Dock. 
The length of this irregular bow, formed by the course to the south 
and west and return, is about a mile and a half. This was the nat- 
ural condition of the stream so far back as the testimony discloses it. 
The turnpike from Jamaica to Far Rockaway ran close to the creek, 
where it turns to the north, and further on crossed it in the southerly 
part of the bow. 

[1] By spécial act of the Législature the Foster's Meadow Canal 
& Dock Company was incorporated in 1859. It dug a canal, over 
private property from the outlet to the place where the creek turned 
north, having obtained the consent of the Turnpike Company to eut 
through its road, upon condition that it would build a bridge. This 
it did, the bridge having some sort of draw which could be unlocked, 
opened, and relocked by a person passing in a boat, who had been fur- 
nished with a key. This artificial waterway reduced the distance from 
the dock to the outlet nearly a mile and a half, and boats, which be- 
fore had gone through the bow of the creek, went through the canal. 
The Canal Company failed in 1867, and ail its property and franchises 
were purchased by one John Hirst. From the time the canal was 
opened, until 1888 or 1889, pleasure craft, rowboats, and sailboats, 
and small scows carrying fertilizer, bricks, coal, and hay, and fishing 
craft of varions sizes, passed to and from the upper waters of the 
creek through the canal to its outlet. During ail this period the Canal 
Company and its successor appear to bave demanded and received toU 

•For other cases see same topic & § number in Dec. à Am. Digs. 1907 to date, & Rep'r Indexe» 
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from boats using their improvements. There were many occasions, 
no doubt, when toll was not collected. The situation was such, and 
the extent of navigation so trivial, that it would not pay to maintain 
a toll gatherer permanently at the entrance to the canal. The owner 
had to dépend for his collections upon his own actual présence when 
his canal was used. The testimony in our opinion wholly fails to sup- 
port the conclusion contended for that this canal, eut through private 
land and maintained at private cost, was ever dedicated to the public 
as a vvater thoroughfare. 

[2] About 1888 or 1889, for some reason not explained, Hirst, then 
the owner, decided to close the canal. His predecessor's contract with 
the Turnpike Company obligated him to erect, and presumably main- 
tain, any bridge that might be necessary to permit the crossing of the 
turnpike by the canal. Such maintenance might involve expense. He 
therefore undertook to restore the turnpike to its original condition, 
fiUing the canal in at the crossing, and making a solid embankment to 
carry the roadway. Thereafter the only waterway from the outlet to 
the dock or landing places at Foster's Meadow or Rosedale was through 
the natural channel of the stream, around the westerly bend or bovv, 
and then north. The canal could still be entered from the outlet ; but, 
as it only ran about 500 feet to the turnpike embankment, it was little 
used and only by pleasure craft. This condition of things continued 
about 10 years. In the meantime the Long Island Electric Railway, 
with consent of the Turnpike Company, had laid and operated a trolley 
line from Jamaica to Far Rockaway. It was found that during the 
spring and autumn there was a différence in tide level between the 
bay side and the creek side of the turnpike, so that, on occasions when 
a strong wind combined with an exceptionally high tide, water flowed 
over the roadway, washing it away, and making the track unsafe. To 
remedy this the filling at the place of intersection, except some piles 
driven in the bed of the old canal, was removed, and the bridge now 
complained of was built. Since then small rowboats and sailboats with 
removable masts hâve gone through ; but the piles prevent the passage 
of tne loaded scows or lighters, such as used to pass. It is difficult and 
risky for a motor boat to go through, although some hâve done so. 

The présent application is for the removal of the bridge under the 
provisions of Act Sept. 19, 1890, c. 907, 26 Stat. 453, as amended by 
Act July 13, 1892, c. 158, 27 Stat. 88, Act March 3, 1899, c. 425, § 9, 
30 Stat. 1151 (U. S. Comp. St. 1901, p. 3.540), and Act Feb. 20, 1900, 
c. 23, 31 Stat. 31 (U. S. Comp. St. 1901, p. 3542). It is contended that 
its construction obstructs or impairs navigation or commercial use of 
navigable waters of the United States. That statute has been fully 
construed in Leovy v. U. S., 177 U. S. 621, 20 Sup. Ct. 797, 44 L. Ed. 
914, and cases therein cited. Certainly the condition of affairs existing 
for 10 years before the présent bridge was built does not présent a 
case of any commercial use of this canal, which then ran only from 
the outlet to the embankment. Prior to that we hâve a private eut 
through private land, which in no way interfered with the natural 
course of any navigable stream, and through which such as chose to 
pay the owner for the privilège might pass, and thereby shorten their 



762 204 FEDERAL EBPOBTEB 

journey, from one part of the stream to another. Never having ded- 
icated his canal to the public, the owner could hâve fiUed it in and 
planted crops or built upon it whenever he found it unremunerative, 
because neither its opening nor closing interfered with the natural 
channel of the creek, which was at ail times open, as it always hàd 
been. 
The decree is reversed, with costs. 



WRIGHT & COBB LIGHTERAGE CO. v. NEW ENGL-AND NAVIGATION 

00. et al. 

(Circuit Court of Appeals, Second Circuit April 14, 1913.) 

No. 136. 

1. Collision (§ 70*) — Négligence — Mooeing at End of Pieb in Fog — Sio- 

NALS. 

Three companlon tugs, with car floats on tlieir sldes, caught in a dense 
fog in East River In the niglit, tied up alongside each otlier at the end 
of a pier extending into the river some 300 feet. Hcld that, under the 
elrcumstances shown, such action was net négligent, but that it was their 
duty, so long as the fog continued, to sound some signais givlng notice 
of thelr présence, other than signais which v»ould Indicate them to be 
in motion, and that the continuons ringing of a bell was such proper sig- 
nal. 

[Ed. Note.— Por other cases, see Collision, Ce.nt. Dlg. §§ 91-100; Dec. 
Dig. § 70.*] 

2. Collision (§ 100*)— Feeryboat— Navigation in Fog. 

A ferryboat must navigate, even in a dense fog, and the only addition- 
al duty resting upon her is to exercise care commensurate with the ad- 
ditional risk. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 213-215 ; Dec. 
Dig. § 100.*] 

3. Collision (§ 22*) — Fog — Inévitable Accident. 

A finding by the trial court that collisions occurring in East River 
in the early mornlng in a dense fog were the resuit of inévitable acci- 
dent, within the meaning of the admiralty law, afflrmed. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. § 19; Dec. Dig. 
§ 22.*] 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing a libel to re- 
cover damages for a collision between libelant's barge and a car 
float in tow of a New Haven transf er tug, which latter two boats were 
broken away from a pier to which they were moored by a collision 
with the ferryboat Pierrepont. The facts are set forth with great fu!l- 
ness in the opinion of the District Judge, which will be found in 189 
Fed. 809. 

Foley & Martin, of New York City (F. A. Spencer, Jr., and Wil- 
liam J. Martin, both of New York City, of counsel), for appellant. 

J. J. Macklin, J. T. Kilbreth, and De Lagnel Berier, ail of New 
York City, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

fc " ■■ — -— '■ ' ' '■' " ■— " ~'~ ' " - " ~ - " ■' " * 

•For other cases see same topic & § numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



WBIGHT & COBB LIGHTEEAGE OO. V. NEW ENGLAND NAV. CO. 763 

PER CURIAM. It is necessary to add but little to the careful dis- 
cussion of tlie various propositions presented in this complicated case, 
which will be found in Judge Holt's opinion. 

The charge of fault against the New England Navigation Compa- 
ny, charterer of the barge, for tying her up at the end of Pier 15 is 
disposed of by our récent opinion in The Rhein (March 10, 1913) 204 
Fed. 252. 

[ 1 ] As to the transf er tugs and car floats of the New Haven Rail- 
road, which were tied up side by side at the end of Pier 15, we fully 
concur with Judge Holt that in the condition of fog then prevailing 
there was no négligence in placing them there. As thus tied up, pro- 
jecting over 300 feet beyond the end of the pier, they were to some 
extent an obstruction in a much-navigated channel. Under the rule 
laid down in The Kennebec, 108 Fed. 303, 47 C. C. A. 339, and N. 
Y., O. & W. R. Co. V. Cornell S. B. Co., 193 Fed. 380, 113 C. C. A. 
306, they were under an obligation, while lying thus in dense fog, to 
give some sound signal indicating their présence. Our opinion in 
Taylor Dredging Co. v. P. R. R. No. 5, 181 Fed. 833, 104 C. C. A. 343, 
is not inconsistent with the two cases last above cited. In that case a 
single boat was tied up where it was to be expected that a boat might 
be found lying at any time. 

Thèse boats tied up at Pier 5 should not hâve undertaken to give 
warning of their présence by giving whistle signais, because that would 
hâve indicated that they were navigating, and so would bave added to 
the confusion. The testimony is conflicting as to what indications they 
did give of their présence — conflicting, that is, to the extent that the 
witnesses from them say that a bell was rung, while other witnesses 
say that they did not hear it. The District Judge thought it was doubt- 
ful whether a bell was rung, but did not décide that question, because 
he placed his décision on another ground, viz., that the collision at 
Pier S was not the proximate cause of the subséquent collision at Pier 
15. From our examination of the testimony, however, we hâve 
reached the conclusion that after the relief captains arrived in the 
morning prior to the accident the bell was rung almost continuously. 
The positive testimony is harmonious and plausible, and we do not 
think it is overborne by the testimony of those who did not hear the 
bell. Some of them were not accustomed to listening for signais ; 
others were not placed where they would be likely to hear. The Fin 
MacCool, 147 Fed. 123, 77 C. C. A. 349. We do not think the trans- 
fers and car floats were négligent in failing to give sound signais of 
their présence. 

[2] Finally, we do not think the ferryboat was négligent. Such 
craft must navigate even in dense fog. She seems to hâve been care- 
fully navigated, and, indeed, on the oral argument, the counsel for the 
transfer flotilla substantially withdrew his charge of fault on her part. 

[3] Since no improper navigation is proved against anybody, we 
concur in Judge Holt's conclusion that it is a case of inévitable acci- 
dent, in the admiralty meaning of that word. The Jumna, 149 Fed. 
171, 79 ce. A. 119. 

Decree affirmed, with costs. 
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THE NEW YORK. 

(Circuit Cotirt of Appeals, Seconsl Circuit. April 14, 1913.) 

1. Seames (I 29*) — Injuries — Ship's Liability. 

Vessel owners are liable to injured seamen for wages, maiiiteuance, and 
expenses of cure, except wliere tlie injury resulted f rom ttie seamcn's own 
willful misconduot, aud also for indeiunity for injuries resulting from un- 
seaworthiness of tlie vessel or lier equlpment. 

[Ed. Note.^For otlier cases, see Seaiuen, Cent. Dlg. §§ 186, 188-194; 
Dec. Dlg. § 29.*] , ; . 

2. Seamen (| 29*) — In,iuries — Unseawgbthiness of Vessel or Equipment. 

Llbelant was employed as an euglne room cadet to keep the oil cups 
on certain pumps iu the engine room fllled witli oil during lils watcli. 
He was sliown the cups, but was not told where to stand. At flrst he 
uiidertook to tlll the cups, standing in the passageway between the guards 
of two punips, but could not see into the cup from this position. He 
saw another cadet standing on the bearing of the pump shaft, wlth one 
foot over a revolvlng shaft, whlle filling the cup, and afterwards fol- 
lowed his example until the time of the accident, three or four days af ter, 
when, while filling the cup, his overalls were caUght by the set pins 
in a revolvlng shaft, and his leg was broken. The vessel was built by flrst- 
class bullders in the usual way, and the safe place where libelant could 
hâve stood was not hidden or eoncealed, but was open and obvions, 
though less convenient. Held, that the vessel was not unseaworthy in 
structure or equipuient, in not providing a more convenient place to stand, 
or for failure to box the shaft and wheel, and that she was therefore 
not liable to libelant for damages for his injury. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 186, 188-194; 
Dec. Dig. § 20.*] 

3. Seamen (S 20*) — In,iueies— Négligence or Fbllow Servants. 

Omission of libelant's superiors to tell him where to stand while filling 
the cup, or to warn him not to straddle the shaft, if négligence, was the 
négligence of libelant's fellow servants, for which the owners of the ves- 
sel were not liable. 

[Ed. Note. — For other cases, see Seamen. Cent. Dig. §§ 180, 18S-194; 
Dec. Dig. § 20.*] 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, in favor of Hbelant for $350 
maintenance and cure and $5,000 damages, with costs. 

Burlingham, Montgomery & Beecher, of New York City (M. P. 
Feary, and P. J. Bickel, of New York City, of counsel). for appellant. 

Hays, Hershfield & Wolf, of New York City (D. P. Hays and S. P. 
Friedman, both of New York City, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The libelant was an engine room cadet on the 
.steamship New York, and was on his fîrst voyage in that capacity. 
His duties were to keep the oil cups on certain pumps in the engine 
rooms filled with oil during his watch. He was on duty during two 
watches, of four hours each, on each day. On the seventh or eighth 
day otit, while he was filling an oil cup on the forvvard circulating 
pump, his overalls were caught by set pins in the revolvlng shaft of 
the pump and his leg was broken. 

. , _ ^ 
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The first time he went on board he was taken around by one of 
the engineers and shown the oil cups he was to fil], including the one 
in question. No one told him where to stand, or where npt to stand, 
when filhng this cup; but when he first undertook to fill it he saw a 
passageway between the guards of two pumps and stood there to oil 
the cup. He could not see into it from where he stood, but could hâve 
told by inserting his finger how much oil there was in the cup. He 
oiled from that position for several watches. On the third or fourth 
night out an engineer criticised him for not having enough oil in the 
cup at the end of his watch, and that same night he saw another cadet, 
whose watch followed his, standing on the bearing of the pump shaft 
with his feet straddling the revolving shaft. He had never noticed 
this place before, but from that time on .stood there when filling this 
cup, until the accident, which happened three or four days afterwards. 
This place was more convenient, as by standing on the bearing one 
could look into the cup, and it appears to hâve been frequently used 
by others when filling this cup. 

[ 1 ] It is the law of the sea that vessel owners are liable for wages, 
maintenance, and expenses of cure of a seaman injured in the serv- 
ice of the ship, except as a resuit of his own willful misconduct. 
There has been gradually added to this well-defined relation, either by 
statute or by judicial décisions, an obligation of the owners to give the 
seaman indemnity for injuries resulting from unseaworthiness of the 
vessel or her equipment. The final utterance of the Suprême Court 
on the relation of seamen and owners is the case of The Osceola, 189 
U. S. 158, 23 Sup. Ct. 483, 47 L. Ed. 760 (1902). It is inconsistent 
with many prior and some subséquent décisions. 

[2] In the opinion of a majority of the court, this vessel was not 
unseaworthy in structure or equipment. A shipowner is not bound 
to furnish the crew with the very best and very safest appliances. 
The évidence is that the vessel was built by first-class builders and 
in the usual way. We do not think a steamer can be held unsea- 
worthy because every shaft and wheel revolving in plain sight is not 
boxed in. The libelant was not hurt by any defect in the machinery, 
or by anything giving way. as in The Frank and Willie (D. C.) 45 
Fed. 494, and The Edith Godden (D. C.) 23 Fed. 43. There were two 
places from which the cup could be filled. One was unsaf e ; the other 
was safe, although less convenient. This safe place was not a hidden 
one, which would not hâve been discovered by a novice, unless some 
one told him of it. It was in plain sight, and was apparently the natu- 
ral place for a person to stand, because libelant without any directions 
went there at once, and used it for three or four days, until he saw 
some one else using another place, which may hâve been more con- 
venient, but which was manifestly unsafe. Under The Osceola déci- 
sion we do not see how the ship can be held unseaworthy, or not kept 
in proper order. 

[3] The omission of the libelant's superiors to tell him where to 
stand when filling the cup, or to warn him not to straddle the shaft, 
if négligence, was négligence of fellow servants, for which the own- 
ers are not responsible. 
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The decree is reversed, with costs of this appeal, and cause remand- 
ed, with instructions to decree in favor of hbelant only for $350, with 
interest and costs of the District Court, 



HBNN V. CHILDREN'S AGENCY et al. 

(Circuit Court of Appeals, Niath Circuit. May 5, 1913.) 

No. 2,188. 

Infants (§ 18*) — Juvénile Dépendent^— Résidence— Jubisdiction. 

Where a motlier living In Montana permitted lier minor daughter to go 
to Californla for àer health, to be returned in six months, but permitted 
her to remain there for nearly two years, without knowing of her wliere- 
abouts, and to become dépendent, the juvénile court of the city in which 
the child was found dépendent had jurisdiction to place her in the eustody 
of a children's agency, without référence to her actual résidence or that. 
of her mother. 

[Ed. Note.— For other cases, see Infants, Cent Dig. § 18; Dec. DIg. 

§ 18.*] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; John J. De Haven, 
Judge. 

Pétition for habeas corpus by Mary Henn, on behalf of Mabel Henn, 
a minor, to obtain a discharge of the minor from eustody of the Chil- 
dren's Agency in San Francisco, pursuant to a commitment of the 
juvénile division of the superior court of the city and county of San 
Francisco. From an order sustaining a demurrer to the pétition, re- 
lator appeals. Affirmed. 

Henry B. Lister, of San Francisco, for appellant. 
W. T. Kearney, of San Francisco, for appellees. 

Before GILBERT, Circuit Judge, and WOLVERTON and DIET- 
RICH, District Judges. 

GILBERT, Circuit Judge. The appeal in this case is from an or- 
der of the District Court, sustaining a demurrer to a pétition for a writ 
of habeas corpus and denying the writ. The amended pétition allèges 
in substance that Mabel Henn, a child of 10 years of âge, a résident of 
the State of Montana, was, on or about the 27th day of May, 1910, while 
temporarily within the state of California, seized under a process of the 
superior court of that state for the city and county of San Francisco, 
sitting as a juvénile court, and was charged with being a dépendent 
child under subdivision 13, § 1, p. 213, St. Cal. 1909, as amended in 
1911 (St. Cal. 1911, pp. 63, 658) ; that the petitioner is the mother of said 
child, and a résident of Montana; that no process was served upon peti- 
tioner, and that said minor child was not charged with the commission 
of any crime; that she was charged with being within the county and 
being dépendent, on account of her father's death and having no proper 
home ; that thereupon she was committed to the appellee until she shall 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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hâve reached the âge of 21 years; and the petitioner allèges that the 
conviction and the commitment are void, and that the act aforesaid con- 
fers jurisdiction on a state to enslave foreign minors without convic- 
tion of crime, in violation of the f ourteenth amendment. The original 
pétition, which is found in the record, allèges further f acts which may 
properly be considered on the assignment that the court below erred 
in denying the writ, as they are in the nature of admissions against 
the petitioner. Thèse are that on or about May 27, 1910, the said 
Mabel Henn was taken on a visit to California by Marie Maginnis for 
her health, as she had been sick with typhoid fever, and such change 
was necessary ; that she was taken to California only for the purpose 
of said visit; and that she was to be returned to Montana within six 
months. 

The présent is not the first attack that has been made upon the judg- 
ment of the juvénile court on behalf of said minor. In Ex parte Ma- 
ginnis, 162 Cal. 200, 121 Pac. 723. the counsel who represents the peti- 
tioner hère represented, on a pétition for habeas corpus, one Marie 
Maginnis, who alleged that the child's name was Mabel Maginnis. 
The same contention was made there that is made hère — that the 
juvénile court had no jurisdiction over the child, because she was a 
résident of the state of Montana. But the court said : 

"The statute does not limlt the power of the court to children who hâve a 
technieal résidence in this state." 

And the court upon that considération, and upon the considération 
of the record of the juvénile court showing that the pétition initiating 
the proceedings therein alleged that the minor "is residing in the city 
and county of San Francisco," and that the order committing the child 
to the custody of the Children's Agency found that allégation to be 
true, held that the order could not be reviewed on habeas corpus, and 
that the writ had been properly denied. The court referred to De la 
Montanya v. De la Montanya, 112 Cal. 131, 44 Pac. 354, in which 
Temple, J., speaking for the court, said: 

"I do not doubt that the raere présence of infants within a jurisdiction is 
snfïiclent to confer jurisdiction, although they niay be résidents of another 
state. But, as such jurisdiction is always exercised for the good of the 
child, the courts would never allow the power to be used for purposes of 
oppression, or to prevent an infant temporarily within its jurisdiction from 
belng taken away, when its best interests required it, to its more permanent 
résidence. The jurisdiction is never used, except when necessary for the 
good of the child." 

The language so quoted from that opinion aptly expresses the prin- 
cipes which should apply to the décision of the case at bar. Hère was 
a child sent by her mother from Montana, the place of her mother's 
résidence, in charge of another woman, to California, to réside there 
for six months. While there she became delinquent or dépendent. 
She was within the county over which the juvénile court had jurisdic- 
tion. That court not only had the authority, but its duty was, to pro- 
tect the child. It did so by committing her to the custody of the Chil- 
dren's Agency, the appellee herein, and for nearly two years there- 
after the petitioner knew nothing of the whereabouts of the child. 
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The record herein does not justify the contention of the appellant's 
counsel that the law of California is harsh or arbitrary, and that it 
may so operate as unjustly or unconstitiitionally to deprive parents of 
the custody of children who may be temporarily sojourning in or pass- 
ing through a state other than that of their résidence. The court be- 
low was dealing vvith the facts as they were presented on the pétition, 
and not as they might hâve been presented by the petitioner if she had 
appHed to the juvénile court to obtain a revocation of its order com- 
mitting the child to the appellee, upon a showing that the ordei'- was 
nnjust, that the child was not in fact delinquent or dépendent, that 
the niother had not been remiss in the discharge of her parental duty, 
and that she was a fit and proper person to hâve the custody of her 
child. 

We think the District Court committed no error in denying the writ 
upon the facts presented. Its judgment is affirmed. 



CHICAGO, R. I. & P. RY. CO. v. BALDWIN. 

(Circuit Court of Appeals, Eightli Circuit. April 25, 1013.) 

No. 3,853. 

CSl/Uahiifi hji the Court.) 

TbIAL (§ 260*) — ClIAnGE—IlEQUESTS— FaILUBE to ItEPEAT IN' WOIÎDS OF CotTN- 
SEL. 

Wlieii tlie court t'airly states a rule of law iu its gênerai charge to the 
jury for their guidance, it is not error for it to refuse to repeat it in 
tlie words of counsel. 

lEd. Note. — For other cases, see ïrial. Cent. Dig. §§ 651-659 ; Dec. Dig. 
§ 260.*] 

In Error to the District Court of the United States for the District 
of Nebraska ; William H. Munger, Judge. 

Action by Jane Baldvvin, administratrix of Henry D. Baldwin, 
against the Chicago, Rock Island & Pacific Raiiway Company. Judgf 
ment for plaintiff, and défendant brings error. Afifirmed. 

William D. McHugh and W. H. Herdman, both of Omaha, Neb., 
for plaintiff in error. 

William J. Connell, of Omaha, Neb., for défendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

SANBORN, Circuit Judge. Henry D. Baldvvin was an employé 
of the Union Pacific Railroad Company, engaged in the repair of its 
bridge over the Missouri river at Omaha, and the Chicago, Rock 
Island & Pacific Railvvay Company, the défendant, was operating its 
trains between Chicago and Denver over the rails of the Union Pa- 
cific Company upon this bridge on June 4, 1906. Baldwin was walk- 
ing west on the bridge on or between the railroad tracks when one 
of the def endant's trains going west knocked him from the bridge and 
killed him. Jane Baldwin, the administratrix of his estate, brought 
this action against the défendant, and alleged that Mr. Baldvvin's death 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was causée! by the négligence of the défendant, in that, among other 
things, it ran the train which killed him over the bridge at an ex- 
cessive, unreasonable, and dangerous rate of speed. At the time of 
the accident the contributory neghgence of Mr. Baldwin was a com- 
plète défense to the action, and the défendant pleaded that it was free 
from ail négligence, and that the accident was caused by the contrib- 
utory négligence of Mr. Baldwin. There was a trial, and a verdict 
for the plaintifif. 

The railroad company now complains because the court did not in- 
struct the jury, as it requested, that no reliance on the exercise of care 
by the persons in control of the movement of the trains or engines 
across the bridge would excuse any lack of the exercise of reasonable 
care on his part to perceive approaching engines and trains, and to 
protect himself from injury from them by removing himself from the 
rails and placing himself beyond the reach of the trains. But the court 
in its gênerai charge instructed the jury that in its opinion the nég- 
ligence of the railroad company was established by the évidence, but 
that if Mr. Baldwin was guilty of négligence which contributed to his 
injury the plaintiff could not recover ; that — 

"it was his duty to use ordlnary care to protect himself from thèse trains, 
and in tlie exercise of that care — tliat is, In the exercise of ordinary care— 
to be so alert and watchful that trains In plain view for say a mile, or half a 
mile, which he could escape by looking behind him in the exercise of ordi- 
nary care and then by moving with reasonable quickness from tlie track, 
.should not strike him. * * * if jji., Baldwin did not look to the east 
to see if there was a train approaching, and be could bave seen the train 
approaching if he had looked, in time to liave wtepped, ont, in the exercise 
of ordinary care, onto thèse floor beams, that would be contributory nég- 
ligence." ^ 

This was an instruction in concrète terms applicable to the facts of 
the case on trial, in terms more effective than the mère abstract state- 
ment of the rule, that no reliance by Mr. Baldwin on the care of the 
operators of the train could excuse his lack of reasonable care to watch 
for the coming trains and to protect himself from them. If Mr. Bald- 
win's reliance upon the care of such operators would bave excused his 
lack of care, then his lack of reasonable care would not hâve been 
fatal to the plaintiff's right of action. But the court char'ged that it 
was. The case f ails under the rule that, where the court fairly states 
a rule of law in its gênerai charge to the jury for their guidance, it is 
not error for it to refuse to repeat it in the words of counsel. Lesser 
Cotton Co. V. St. Louis, I. M. & S. Ry. Co., 114 Fed. 133, 144, 52 C. 
C. A. 95, 106; Southern Pacific Co. v. Schoer, 114 Fed. 466, 473, 52 
C. C. A. 268, 275 ; Telegraph Co. v. Morris, 105 Fed. 49, 53, 44 C. C. 
A. 350, 354; Union Pac. R. R. Co. v. Jarvi, 53 Fed. 65, 3 C. C. A. 
433. 

No other complaint of the trial of this case is made, and the judg- 
ment below is affirmed. 
204 F.— 49 
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In re MORRIS. 

(Circuit Court of Appeals, Second Circuit. April 14, 1913.) 

No. 190. 

BANKRUPTCÏ (§ 404*) — DiSCHAHGE— POSTPONEMENT TO PEBMIT SuIT BY CKED- 
ITOB. 

The amendment of B^nljr. Act July 1, 1898, c. 541, § 4Ta (2), 30 Stat 
557 (U. S. Comp. St. 1901, p. 3488), by Act June 25, 1910, c. 412, § 8, 36 
Stat. 840 (U. S. Comp. St Supp. 1911, p. 1500), providing that as to ail 
property not in the possession of tbe bankruptcy court a trustée shall be 
deemed vested witli ail tlie rights, remédies, and powers of a judgment 
creditor tiolding an exécution duly returned unsatisfled, g[ualifles a trus- 
tée to maintain a suit under tlie New York law to reacli surplus revenue 
to which the bankrupt will be entitled under a testamentary trust for the 
benefit of ail the creditors ; and siuce such right will be unaiïected by 
the bankrupt's discharge, a judgment creditor is not entitled to an order 
postponing such discharge to enable him to prosecute such a suit for the 
benefit of judgment creditors only. 

[Ed. Note.— B^r other cases, see Bankruptcy, Cent. Dig. §§ 679, 681-691 ; 
Dec. Dig. § 404.*1 

Tfiis cause cornes hère upon a pétition to revise an order of the Dis- 
trict Court, Southern District of New York, which denied the motion 
of petitioners, partners, who are judgment creditors of the bankrupt, 
for stay of proceedings on his appUcation for discharge. No spécifica- 
tions of objections to the discharge hâve been iiled. After adjudica- 
tion of bankruptcy petitioners recovered judgment against the bank- 
rupt in the City Court, and exécution was issued and returned unsat- 
isfied. Thereafter they began an action in the state Suprême Court, 
on behalf of themselves and ail other judgment creditors who should 
corne in and contribute for the purpose of reaching alleged surplus in- 
come to which the bankrupt is and will be entitled under a trust cre- 
ated by his father's will. Petitioners ask that the bankrupt's applica- 
tion for discharge be stayed to enable them to carry their suit in the 
State court to a conclusion. 

Kurzman & Frankenheimer, of New York City (A. L,. Gutman, of 
New York City, of counsel), for petitioners. 

M. S. Hyman, of New York City, for respondent. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
petitioners rely upon the décision in Butler v. Baudouine, 84 App. Div. 
215, 82 N. Y. Supp. 773; Id., 177 N. Y. 530, 69 N. E. 1121. In that 
case it was held that a trustée in bankruptcy was not entitled to main- 
tain an action to reach surplus income to which a debtor was entitled 
under a will, as a judgment creditor would be under Williams v. Thorn, 
70 N. Y. 270, Toiles v. Wood, 99 N. Y. 616, 1 N. E. 251, and Wetmore 
V. Wetmore, 149 N. Y. 520, 44 N. E. 169, 33 L. R, A. 708, 52 Am. St. 
Rep. 752. If this were still the law it would be a hardship to judg- 
ment creditors to discharge the obligation of their judgment debtor and 
thus prevent the only persons who could reach the surplus income from 

*For other cases see saine topie & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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securing its application to indebtedness of the bankrupt. The décision 
in the Baudouine Case was reached in view of the provisions of sec- 
tion 70a (5) of the Bankrupt Act, which vests the trustée with title to 
"property which prier to the filing of the pétition [the bankrupt] could 
by any means hâve transferred or which might hâve been levied upon 
or sold under judicial process against him." The Court of Appeals 
points out that the bankrupt could not by any means hâve transferred 
this surplus and that it could not hâve been levied on and sold. The 
court says : 

"We find, as the barrier to the plaIntifE's successful assertion of a claim to 
that surplus, the requlrement that none but a judgment créditer with his 
remedy at law exhausted is entitled to reach it. Our décision Is placed on 
that ground alone." 

One resuit of that décision was to create préférences among gênerai 
creditors of the bankrupt. One object of the Bankruptcy Act was to 
insure equality of distribution of the assets among ail the creditors, 
except for such advantage as might be secured to some creditor through 
a spécifie lien of some sort. This equality of distribution would not 
resuit, if some of the creditors, who had no spécifie lien on anything, 
but who had put their claims in judgment, even after the filing of the 
pétition in bankruptcy, could secure for themselves exclusively a par- 
ticular fund which under the state law a debtor might be required to 
give up. 

It is not surprising, therefore, to find that subséquent to the Baudou- 
ine décision Congress in 1910 amended the Bankruptcy Act — section 
47a (2) — by providing that trustées of bankrupts : 

"As to ail property not in the eustody of the bankruptcy court, shall be 
deemed vested with ail the rights, remédies, and powers of a judgment cred- 
itor holding an exécution duly returned unsatisfled." 

This amendment is incorporated, not in section 70, but in section 
47. That circumstance, however, is immaterial. The act must be in- 
terpreted as a whole, and ail its parts harmonized. It cannot be as- 
sumed that Congress would hâve added this amendment to section 47, 
if the unamended language of section 70 were to operate to neutralize 
the amendment. See Williamsburg Knitting Mill (D. C.) 190 Fed. 871, 
affirmed as Holt v. Henley, 193 Fed. 1020, 113 C. C. A. 87. 

Since the right to take proceedings to recover surplus income such 
as there is alleged to be hère, in the interests of ail creditors, is now 
vested in the trustée, and that right will be unafifected by a discharge, 
there is no longer any reason for postponing hearing and détermination 
of application for discharge. The reasons which induced the court to 
order such a postponement in Matter of Tififany (D. C.) 147 Fed. 314 
(decided in 1906), no longer exist. 

It is suggested that the trustée may not begin a proceeding to reach 
the surplus income. But if he fail to take proper action of his own 
motion, application to the court can be made by any creditor for in- 
structions to proceed, and some way to secure funds to prosecute such 
proceeding will no doubt be found. See our opinion in Cornell v. 
Nicholls & Langworthy Machine Co. (C. C. A.) 201 Fed. 320 (Decem- 
ber 9, 1912). The circumstance that the trustée may be occupied a long 
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time in such proceeding seems to the majority of the court not to be a 
sufficient ground for indefînitely postponing the bankrupt's application 
for discharge. The District Court, however, may properly adjourn 
application for 60 days, so that the trustée can begin his action before 
discharge. 

The order is afïïrmed. 



ROBINSON V. STEARNS et al. 

(Circuit Court of Appeals, Third Circuit. Muy 6, 1913.) 

Ko. 1,696. 

Appeal and Errob (§§ 090, 701*) — Rbview— Record— Bill of Exceptions- 
Omissions. 

Wliere, in an action on a note payable to bearer, défendant pleaded 
that plaintiff was not a bona fide liolder for value before niaturity, and 
was tlierefore bouiul to meet certain défenses agaiust the original owner 
that would otlierwise be barred, and plaintiff's case consisted only of the 
note in suit and his own testimony, but the bill of exceptions contained 
only a few meager extracts of plaintifC's testimony, tlie court could not 
review assignnients of error relating to rulings ou évidence and instruc- 
tions of the court. 

[Ed. Note. — For other cases, see Âppeal and Error, Cent. Dig. §§ 2897- 
2899, 2902-2904, 2906, 2908, 2933, 2935 ; Dec. Dig. §§ 090, 701.*] 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. ' 

Action by Samuel Robinson against George L. Stearns and others. 
Judgment for défendants, and plaintiff brings error. Affirmed. 

A. R. Jackson and Mortimer C. Rhône, both of Williamsport, Pa., 
and Stuart MacKibbin, of South Bend, Ind., for plaintiff in error. 
Max L. Mitchell, of Williamsport, Pa., for défendants in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. What is called the bill of 
exceptions in this case is so defective that we cannot safely under- 
take to décide the questions raised on the writ of error. At the trial 
the plaintiff was the apparent holder of a promissory note, although 
he had not been the original owner. The note vi'as drawn to the order 
of the makers, and, as they had also indorsed it before it was handed 
to the original owner, it had become in effect a note payable to bearer 
and was transférable by mère delivery. The défense was that the 
plaintiff was not a bona fide holder for value before maturity, and 
therefore that he was bound to meet certain défenses against the 
original owner that would otherwise be clearly inadmissible. Thus it 
became vital to ascertain the truth about the plaintiff's title, and, as 
he testified in his own behalf, it is manifest that his examination and 
cross-examination were probably of great importance. Even f rom the 
imperfect record we hâve, it is clear to us that we cannot satisfacto- 
rily understand and dispose of the questions now presented without 

*For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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knowing what he swore to; and yet the bill of exceptions offers us 
nothing except a few meager extracts from the stenographer's notes, 
hardly a half dozen sentences in ail. As the whole of the plaintiff's 
case consisted of the note in suit and his own testimony, it is appar- 
ent we think that it would be hazardous to pass upon the assignments 
of errer — ail of them objecting to certain testimony offered by the de- 
fendants, and to certain portions of the judge's charge — because we 
cannot know how far this testimony and the charge may hâve been 
justified by the plaintiff's examination and cross-examination. A trial 
judge's rulings and instructions are^presumed to be correct, and espe- 
cially is this true when évidence was heard by him that is not pre- 
sented for considération on appeal. It would be useless to take up 
the assignments of error seriatim; they hâve ail been examined with 
care, but we do not see our way to décide any one of them. 

We can do nothing but affirm the judgment, and accordingly it is 
so ordered. 



HOUSTON V. ARTHUR McMULLEX CD. 

(Oiroait Court of Appeals, Second Circuit. April 14, 1913.) 

No. 181. 

Mastee and Servant (§ 287*) — Death of Servant — Incompetbncy of Fel- 
Low Servant — Que.sïion foh Jury. 

In an action for death of plaintiff's décèdent by belng drovvned while 
worklng in a caisson in the bed of a river, by the failure of défend- 
ant'» loek tender to proniptly close the upper lock of the caisson on the 
falling of the bucket agalnst the lower lock, forcing the sanie open and 
the exhaust of the air by which the water was kept ont of the caisson, 
évidence held to authorize submission to the jury of the question vchether 
the lock tender was compétent and whether défendant by the exercise 
of reasonable care eould hâve discovered his incompetency. 

[Ed. Note. — For other cases, see Master and Servant, Cent. DIg. §§ 
1034, 1045, 1051, 1052, 1054-1067; Dec. Dig. § 287.*] 

This cause cornes hère upon writ of error to review a judgment of 
the District Court, Southern District of New York, entered upon the 
verdict of a jury in favor of défendant in error, who was défendant 
below. 

James A. Beha, of New York City (R. J. Donovan and H. D. 
Cohen, both of New York City, of counsel), for plaintif? in error. 

Amos H. Stephens, of New York City (E. C. Sherwood, of New 
York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. Deceased was at work in defendant's 
caisson, in the bed of the Passaic river at Newark. Compressed air 
was used for the purpose of keeping the water out of the caisson. 
Material removed from the river bed was hauled up in a bucket 
through a shaft which had two air locks, an upper and a lower, which 

•For other cases see same topic £ § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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could be alternately opened by a man stationed conveniently for the 
purpose, so as to allow the bucket to be raised and lowered without 
such an escape of compressed air as would reduce the pressure in the 
caisson. On the day of the accident a bucket had been raised through 
the lower lock, which had then been closed. The upper lock was then 
opened for the passage of the bucket, but before it reached that out- 
let the apphance which attached the bucket to the cable gave way, 
and the loaded bucket fell, breaking open the lower lock, while the 
upper lock was still open. The compressed air escaped, permitting 
the water to enter, and deceased was drowned. 

Plaintiff contended that the fall of the bucket was due to the fact 
that the pin which secured it was defective. It also contended that 
one Green, who was tending the lock at the time, was an incompétent 
man, and, therefore, failed to close the upper lock promptly when the 
bucket forced open the lower one. The plaintiff at the close of the 
trial by various requests asked to go to the jury on the question wheth- 
er the lock tender was a compétent man and whether défendant could 
by the exercise of reasonable care hâve discovered that he was in- 
compétent. The court refused thèse requests, "because ail question as 
to an incompétent lock tender had been withdrawn from the jury." 
We think there was enough shown to entitle plaintiff to submit this 
part of the case to the jury. We hâve not overlooked defendant's 
contention that the évidence showed that the bucket locks were so 
constructed that no carelessness, on the part of the lock keeper, could 
possibly resuit in the opening of either lock, when the other lock 
was open. 

There was some testimony in the case that blowouts sometimes oc- 
curred when the air pressure increased and the caisson was not suffi- 
ciently weighted. It is argued that it might be anticipated that, as a 
resuit of one of those blowouts, the pressure might be so reduced 
that the lower lock would fall open, or could be opened by the lock 
tender, even when the upper lock was still open, and that therefore 
the locks should be tended by a man capable of dealing with that 
emergency. As to the weight of this testimony we express no opin- 
ion, but we think plaintiff was entitled to go to the jury on the ques- 
tion whether upon the whole testimony a reasonably prudent man 
would hâve anticipated that some dérangement of the normal action 
of the locks was to be anticipated, which would require the présence 
of a lock tender of more expérience than Green. In reversing we are 
not to be understood .as expressing any opinion as to the measure of 
Green's competency. 

The défendant also argues that the most highly qualified man, con- 
fronted as Green was with the unexpected resuit of the giving way 
of the bucket, would hâve accomplished no more than he did. Thèse 
questions also were for the considération of the jury. 

The judgment is reversed. 
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NEW YORK, N. H. & H. R. CO. v. LEHTOHNER. 

(Circuit Court of Appeals, Second Circuit AprU 14, 1913.) 

No. 202. 

1. Appeal and Bbbob (§§ 1097, 1195*)— Décision on Foemek Appeal— Law of 

Case. 

A décision on a former appeal is the law of the case on retrial and on 
a subséquent appeal based on the same facts. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4358- 
4368, 4427, 4661-^665; Dec. Dig. §§ 1097, 1195.*] 

2. Railkoads (§ 381*) — Cbossings — Ceossings bt Stjffebancë — Dtjtt of 

Kaileoad Company. 

Décèdent, whlle travellng a well-recognized pathway leadlng from a 
subway station across defendant's track to Its station platform, was 
struck and killed by one of defendant's trains. Held, that the court 
properly charged that a rallroad, by acquiescence, may permit what 
amounts to a usual and well-recognized crossing, where pedestrians do 
not intrude on the rallroad track otherwlse than for the purpose of 
crossing It, and that if such was the character of the crossing, dé- 
cèdent was not négligent as a matter of law in using it 

[Ed. Note. — For other cases, see Eailroads, Cent Dig. §§ 1285-1293; 
Dec. Dig. § 381.*] 

This cause cornes here upon writ of error to review a judgment of 
the District Court, Southern District of New York, entered upon the 
verdict of a jury in favor of défendant in error, who was plaintifï 
below. The action was brought to recover for the death of Lehtohner, 
who was struck by a locomotive while crossing defendant's tracks. 
This is the second time the case has corne before us. On the first trial 
a verdict was directed in favor of défendant, on the ground that de- 
ceased was walking along on the railroad track, instead of walking 
along outside of the track, without any reason, except his own con- 
venience. This court reversed, because, although there was testimony 
in the case which would sustain the above statement, there was also 
testimony from which the jury might find that deceased who was 
about to take a train at the West Farms station, was crossing the track 
at a usual and well-recognized crossing. 188 Fed. 59, 110 C. C. A. 
129. The facts are quite fully set forth in our former opinion, and 
need not be repeated here. 

Charles M. Sheafe, Jr., of New York City (I. R. Oeland, of Brook- 
lyn, of counsel), for plaintifï in error. 

T. J. O'Neill, of New York City (L. F. Fish, of New York City, 
of counsel), for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. [1] The case now presented is not materially 
différent from that which came before us on the other writ of error. 
Défendant urges that our former décision was based upon the as- 
sumption that the décèdent came up the traveled path to a platform 
on the north side of the tracks and then started to cross to the sta- 
tion on the south side. While it was stated in the opinion that it is 

*Far other cases see same topic t f kumbbb lu Dec. t Am. Oigs. 1907 to date, & Beo'r Indexe» 
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not necessarily négligence as a matter of law to cross from one plat- 
form to another, the décision, as a whole, was not based on any such 
narrow ground. The underlying principle was that a railroad Com- 
pany owes duties to persons on usual and well-recognized crossings 
and that the travehng pubHc in using such crossings are not neces- 
sarily and as a matter of law négligent. 

[2] There is évidence in the record tending to show that there was, 
and had been for sonie time, a well-recognized, generally traveled 
pathway from the subway station to the track, reaching it a little east 
of the north platform, and thence diagonally across the track to the 
station; that it was known to the railroad company, and was the 
route usually taken by the station master himself . The court charged : 

"Now, even where tliore is not what we ail know as a grade crossiug, it 
may be laid down for law that a railroad may, by its acqulescence, permit 
what amomits to a usual aud well-recognized erossing, where pedestrlans do 
not Intrude upou the railroad track otherwise than for the purpose of cross- 
ing it, acquiesceuce, eustoni, habit, known or presumably known to the rail- 
road comiiany, may create a crossing where the stranger, perhaps, would not 
see it." 

This was a correct statement of the law. It then left to the jury 
two questions of fact : 

1. Was there at tliis place such a usual and well-recognized crossing? 

2. Did the deceased pursue such usual and well-recognized crossiug'.' 

It further instructed them that, if either of thèse questions was an- 
swered in the négative, their verdict should be for the défendant. By 
their verdict the jury answered both thèse questions in the affirmative. 
Although the évidence was conflicting, there was sufficient to sustain 
their verdict. We find no exception which should require a reversai. 

Judgment affirmed. 



ASTRUC V. STAR CO. 

(Circuit Court of Appeals, Second Circuit. April 14, 191.3.) 

No. 200. 

1. LiBEt. AXD Slandeb (§ 12.3*)— "Rbcklessxess" — "Wantonnp:ss" — Déter- 

mination — Question for Jury. 

"Recklessness" and "wautonness," as applied in the law of libel. are 
inferences of fact, to be drawn from the tacts proved, and are matters 
for Ihe détermination of the jury. 

[Kd. Note. — For other cases, see Llbel and Slander, Cent. Dig. §§ 356- 
364; Dec. Dig. § 123.* 

For other définitions, see Words and Phrases, vol. T, pp. 5909-0001; 
vol. 8, pp. 7781, 7386, 7387.] 

2. Libel and Slander (§ 110*) — Nonli.belous Statements — Trutii. 

Where plaintift', in an action for libel, set forth the whole article al- 
leged to be libelous, including nonlihelous parts, put the whole article in 
évidence, and read it to the jury, he could not wlth proprlety object to 
proof that its derogatory, though nonlihelous, statenients were true. 

[Kd. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 307- 
314; Dec. Dig. § 110.*] 

•Ifor other cases see same toplc & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This cause cornes hère upon appeal from a judgment of the Dis- 
trict Court, Southern District of New York, entered upon the verdict 
of a jury for six cents in.favor of plaintiff in error, who was plain- 
tifif below. 195 Fed. 349. 

Maurice Léon, of New York City, for plaintifï in error. 
C. J. Shearn, of New York City, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. This hbel was considered in our opin- 
ion (193 Fed. 631, 113 C. C. A. 499, 40 L. R. A. [N. S.] 79) upon re- 
view of the first trial, when many of the questions which hâve been ar- 
gued hère were decided. The testimony was substantially the same 
on both trials. 

The trial judge sent the case to the jury with a very carefui charge, 
which fully covered the whole cause and was in substantial conform- 
ity to our former décision. We think it unnecessary to discuss the 
case at length. The plaintifï's contention is that, since the libel was 
proved to be a reckless and wanton invention of defendant's Paris cor- 
respondent, the trial judge erred in leaving the question of mitigation 
of damages to the jury. The difficulty with this contention is that it 
présupposes a finding by the court, as a matter of law, that the partic- 
ular publication was reckless and wanton. 

[1] Recklessness and wantonness, however, are inferences of fact, 
to be drawn from the facts in proof, and are matters which the jury 
are to détermine. The reasons which plaintifï urges for reversai 
might be good if addresse.d to the jury, or even to the trial court on a 
motion for a new trial. That court might properly, if it felt so in- 
cHned, hâve told the jury that the facts would warrant their finding 
that publication was reckless and wanton ; but it might with equal pro- 
priety décline to express any opinion of its own on that question, 
merely charging them that, if they found the publication was reckless 
and wanton, they might find that there was such malice as would war- 
rant their giving punitive damages. We find no error in leaving that 
question to be decided by the jury, and they were entitled to hâve sub- 
mitted to them everything which disclosed the circumstances under 
which the article was prepared and pubHshed. 

[2] Having himself set forth the whole article, including the non- 
libelous parts, and having put it in évidence and read it to the "jury, he 
could not with propriety object to proof that its derogatory, though 
nonlibelous, statements were true. 

The amount of damages was properly left to the jury, with instruc- 
tions they might award any sum between six cents and the amount 
claimed in the complaint. The différence between compensatory and 
punitive damages was fully and correctly explained to them. We find 
no error in the rulings on évidence or in the charge. 

The judgment is affirmed. 
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RICHMOND HOSIERY MILLS v. JULIUS KATSEIÎ & CO. 

(Circuit Court of Appeals, Second Circuit. April 14, 1913.) 

No. 211. 

Trade-Marks and Tbade-Names (§ 95*) — Pbeliminabt Injunction — Iit- 

SEPABABLE INJUBY. 

Complalnant, engaged in the manufacture and sale of low-priced cot- 
ton stockings under a trade-mark "Wunderliose," sued to restrain defend- 
ant's use of the word "Wonderfoot" in connection with tlie manufacture 
and sale of high-priced sUk stockings, sold under différent conditions, on 
the ground of unlawful compétition. Défendant was amply responslble 
for any damages that might be recovered, and it did net appear that 
complalnant could be seriously injured pending a trial on the merits. 
Ilcld, that complalnant was not entitled to an injunction pendente lite, 
restrainlng defendant's use of such word. 

[Ed. Note.— For other cases, see Trade-ilarks and Trade-îîames, Cent. 
Dig. § 108; Dec. Dig. § 95.»] 

■On appeal from an order of the District Court for the Southern 
District of New York denying a motion by the complainant for a pre- 
liminary injunction restraining the défendant from using, the word 
"Wonderfoot" in connection with hosiery manufactured by it; the 
complainant insisting that such use constitutes unfair compétition in 
trade and is an infringement of complainant's trade-mark "Wunder- 
hose." 

Albert M. Austin and George W. Case, Jr., both of New York City, 
for appellant. 

Hardy, Stancliffe & Whitaker, of New York City (Charles J. Hardy 
and Frederick P. Whitaker, both of New York City, of counsel), for 
appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The use of the words "Wunderhose" by the com- 
plainant and "Wonderfoot" by the défendant were practically syn- 
chronous. The action was commenced by filing the bill of complaint 
in March, 1911, but the motion for a preliminary injunction was not 
made until August, 1912, a year and four months thereafter. 

The défendant is conceded to be amply responsible for any dam- 
ages the complainant may recover. No irréparable injury is shown 
by the complainant, and, in view of the fact that the parties deal in 
hosiery which difïers greiatly in material and price, it is not easy to 
perceive how the complainant can be seriously injured pending the 
trial. Other than the fact that both parties deal in hosiery, there is 
slight similarity in the manner in which their goods are offered for 
sale, and it is at least doubtf ul whether any confusion can arise in 
the minds of the purchasing public regarding them. 

The testimony as to unfair compétition is indeterminate, but the 
presumptions are against the proposition that the défendant needed 
to resort to any unfair methods in selling its high-priced silk stock- 
ings in compétition with the complainant's low-priced cotton stock- 

*For other cases see same topic & § nvmbbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ings. We do not deem it necessary to décide thèse questions definite- 
ly at this stage of the litigation. It is enough that they are not so 
clearly established in the complainant's f avor as to warrant the issuing 
of a prehminary injunction. 
Order is affirmed. 



C. H. VENNER CO. V. CENTRAL TRUST CO. OF NEW TORK et al. 

(Circuit Court of Appeals, Second Circuit. April 14, 1913.) 

No. 139. 

Trusts (§ 365*)— Lâches — Suit et Minority Stockholder. 

A delay of more than 10 years by a minorlty stockholder before com- 
mencing suit agalnst a reorganization cominittee to enforce an alleged 
trust in their favor heXd to constitute such lâches as to debar complaln- 
ant from équitable relief, there being no évidence of fraud. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. §§ 568-573; Dec. 
Dig. § 365.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the C. H. Venner Company against the Central 
Trust Company ôf New York and others. Decree for défendants, 
and complainant appeals. Affirmed. 

J. Aspinwall Hodge, of New York City, for appellant. 

Albert Rathbone, of New York City (Iveland B. Garretson, Albert 
Rathbone, and A. H. Van Brunt, ail of New York City, of counsel), 
for appellees. 

Stetson, Jennings & Russell, of New York City (Francis L- Stet- 
son and Geo. H. Gardiner, both of New York City, of counsel), for 
individual appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. We agrée with Judge Hough that the record 
shows no évidence of intended fraud or bad faith upon the part of 
any of the défendants ; also, that the complainant has not made out 
a case against either the Central Trust Company or the Morgan firms. 

It will not be necessary to inquire whcther the Richmond Terminal 
Reorganization Committee, the remaining défendant, was under an 
implied trust to protect the minority holders of the Georgia Çom- 
pany's bonds, as Judge Hough has found and the complainant con- 
tends. Conceding that this is so, any cause of action which the com- 
plainant had arose not later than 1896, and is barred as stale, We 
follow the analogy of the statute of limitations. Code Civ. Proc. 
N. Y. § 388. The committee never acted or pretended to act for 
the benefit of thèse minority holders. Its attitude was quite adverse. 
We discover no excuse for the delay of more than 10 years in filing 
the bill. If the claim had been promptly presented, the défendants 
composing the committee would hâve had the benefit of testimony 
of which they are now deprived by the death of two of its members. 
They would also hâve had the benefit of the testimony of other active 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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participants, who after so long a period are unable to recall the dé- 
tails of a transaction occurring some 13 years previously. 
The decree is affirmed. 



SCHMTDT V. STANDARD STEEL CAE CO. 

(Circuit Court of Appeals, Second Circuit. April 14, 1913.) 

No. 186. 

Work and Laboe (§ 28*) — Rendition and Aoceptancb of Services — Suffi- 

CIENCY OF PbOOF . 

Evidence held net to sustain the allégation of a complaint tliat plain- 
tiff proeured a contract for défendant for the sale of railroad cars, to 
recover for whicli service the action was brought. 

[Ed. Note. — Eor other cases, see Work and Labor, Cent. Dig. §§ 17, 55 ; 
Dec. Dig. § 28.*] 

On writ of error to review a judgment of the District Court for 
the Southern District of New York dismissing the complaint, with 
costs. 

See, also, 202 Fed. 1023. 

William P. Maloney, of New York City, for plaintiff in error. 

Strong & Cadwalader, of New York City (Francis Sims McGrath 
and Henry W. Taft, both of New York City, of counsel), for de- 
fendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The complaint allèges that in July, August, and 
September, 1904, one Bitner, at the request of the défendant, per- 
formed services for the défendant which resulted in procuring a con- 
tract for the sale by the défendant of 1,500 railroad cars to the Inter- 
state Refrigerator Line. Thèse services, it is alleged, were worth 
$20,000, which the défendant agreed to pay to Bitner. Bitner as- 
signed the claim to plaintiff. 

The évidence, although it shows that Bitner was active in procuring 
certain cars to be made by the défendant, fails to show that he pro- 
eured a contract for the sale of 1,500 cars to the Refrigerator Line, 
or that the Car Company or Pease, who had a contract with the Car 
Company for the delivery of the cars, employed Bitner to procure 
such a contract. The complaint is spécifie as to the terms of the 
contract. It states, in brief, that Bitner, at the request of the Steel 
Car Company, proeured a contract by which the Car Company agreed 
to sell 1,500 cars to the Refrigerator Line. Unless the proof shows 
such a contract, the plaintiff cannot recover. It matters not what 
else it shows. The testimony falls far short of establishing such a 
contract. There is no doubt that the défendant desired to sell ail the 
cars possible, and would, if Pease performed his agreement with it, 
carry out any agreement which he might make; but this does not 
establish a cause of action against the défendant. In short, the testi- 
mony does not prove the contract alleged in the complaint. 
The judgment is affirmed, with costs. 

•For other cases see same topic & S numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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EDENBORN v. SIM. 

(Circuit Court of Appeals, Second Circuit. April 8, 1913.) 

No. 264. 

Appeal and Erbor (§ 055*) — Record — Motion to Strike. 

Where, on a wrlt of error to review a judginent entered on a referee's 
report, tlie record was voluminous and had already been printed, a mo- 
tion to strike out parts of it would not be granted prior to the hearing 
on the nierlts. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 2823- 
2825; Dec. Dlg. § 655.*] 

In Error to the District Court of the United States for the East- 
ern District of New York. 

Action between William Edenborn and James Sim. From a judg- 
ment in favor of the latter, entered on report of a référée, the former 
brings error. On motion to strike parts of the record. Denied. 

Arleigh Pelham, of New York City, for plaintifï in error. 
T. B. Strong, for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. This voluminous record has already been printed, 
and it may require very careful scrutiny to détermine just what parts 
of it are not properly before us. For this reason it seems wiser to 
deny the présent motion to strike out parts of it. The questions pre- 
sented may be disposed of on the main argument. 

In making this disposition of the motion, we are not to be under- 
stood as intimating any departure from the well-settled practice, an- 
nounced in décisions of the Suprême Court and of this court, as to 
what questions are open to review on writ of error from a judgment 
entered after a hearing before a référée. 



DUNCAN et al. v. STOCKHAM et al. 

(Circuit Court of Appeals, Seventh Circuit. October 31, 1912. Rehearlng 

Denied March 11, 1913.) 

No. 1,896. 

1. Patents (§ .328*) — Validity and Infringemeni — Coal Washer. 

The Stewart patent. No. 657,184, for a coal washer, was not antiei- 
pated, and, while not of broad scope, discloses novelty and Invention ; 
also hcld infringed. 

2. Patents (§ 177*) — Construction — Implied Means. 

A claiin of a patent for a combination is to be interpreted to include 
such connections and relations of the several meaus of the combination 
whlch are nained as implied therewlth to œake them operative in con- 
formlty with the spécification. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §S 253, 254; Dec. 
Dig. § 177.*] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Illinois ; J. Otis Humphrey, 
Judge. 

•For other cases see aame toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Suit in equity by William H. Stockham and the Roberts & Schafer 
Company against James Duncan, George D. Duncan, and William 
M. Duncan, copartners doing business as the Duncan Foundry & 
Machine Works, the American Coal Washer Company, James Dun- 
can, and the Lumaghi Coal Washing Company. Decree for com- 
plainants, and défendants appeal. Afïîrmed. 

ïhe appellants are défendants in a blU flied by the appellees charging in- 
fringement of letters patent, and tlils appeal Is from a decree entered against 
them as infringers, on final hearing of the issues. The patent in suit is No. 
657,184, for a "coal washer," issued to E. A. Stewart September 4, 1900. Its 
spécification and single claim of invention read as follows, after the intro- 
ductory statement: 

"Figure 1 is a side élévation of the coal washer. Figure 2 Is a plan vlew 
of the coal washer. Figure 3 is a section on line 3 3 of Flg. 1. My ma- 
chine consists of a framework A, which supports the mechanism of the jig, 
and in which are iuclosed tanks B, C, D, and E. The bottom of the chamber 
G below the jig box H inclines to cause sald tank to termina te in a pocket F, 
in which is the bottom or boot of a bueket elevator Q. The jig iï is a boxlike 
structure having a perforated bottom and which reciprocates vertically in 
suitable guideways /. The perforated bottom J is inclined from rear to front 
and is made of perforated métal. At the front of the jig H is an opening 
K for the discharge of the washed coal and ' water, f ormed by omittlng the 
upper part of the front end wall of the jig H. The front end wall beiow 
the opening K is inclined rearward and downward to the bottom of the jig 
and terminâtes in an opening L for the discharge of the inipurities sépara ted 
from the coal. The coal is fed into the jig at its rear. The jig H is given 
a vertically reciprocating motion by means of eccentrics M, secured on shafts 
iV, mounted in bearings on frame A. A latéral space Is left above the pocket 
F, In which is mounted a perforated bueket elevator G to remove the slate. 
There is a partition which séparâtes the space occupied by perforated ele- 
vator O from tank 0, there belng merely an opening large euough to allow 
the impurities to pass from the inclined bottom of tank G to the boot F of 
perforated elevator &. The jig discharges the elean coal into tank D, from 
which it is elevated by a perforated bueket elevator 0. The surplus wa- 
ter in tank D overflows into tank E, from which It is pumped by the cen- 
trifugal pump P into tank B, thus keeping up a constant circulation of wa- 
ter. Between the tanks B and Is an opening Q, which is provided with a 
valve R, which opens when the jig H rises and .closes ,vvhen the jig // is 
forced down. Attached to the inside of the' tank C are niêtallic plates S, and 
attached to the outside of jig H are metallic plates T. The size of the in- 
side of the metallle plates 8 is the same as the outside plates T on the jig, 
r'orming a sliding joint. 

"The opération of my washer is as follows : The unwashed screenings are 
discharged into the jig, and a vertical movement of reciprocation is given 
the jig by the mechanism provided for that purpose. When the jig H is 
raised, it sucks the water through the opening Q from tank B to tank C. 
When the jig is forced down, it closes the valve R, forcing the water up 
through the material in the jig B. This causes the material in the jig il 
to be suspended a short time in the water during the downward movement 
of the jig, so as to give the heavier portions an opportunity by the rapid 
subsidence to arrange themselves as the lower strata, while the lighter por- 
tions form the upper strata. When the material reaches the height of the 
lower edge of the discharge opening, the olean coal, which is uppermost, will 
pass through and fall upon the chute into the tank D, while at the same 
time there is a constant discharge of impurities through the opening at the 
bottom of the jig, said impurities falling along the Inclined bottom of tank 
G into the pocket F, whenoe, they are removed by the bueket elevator. 

"Having thus descrlbed my invention, what I désire to secure by letters 
patent is : The conibination in.a coal washer of a vertically reciprocating 
Jig H, provided with a perforated bottom J, metallic sliding joints 8 T on 
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Its sides, water tank 0, with inclined bottom, perforated bueket elevator G, 
tank D, elevator 0, tank E, centrifugal pump P, tank B, opening Q between 
tanks B and 0, valve R to close opening Q, substantlally as described." 
And the drawings are as follows: 
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Howard G. Cook, of St. I/Duis, Mo., and Thomas A. Banning, of 
Chicago, m., for appellants. 

Parker & Carter, of Chicago, 111. (Francis W. Parker and Donald 
M. Carter, both of Chicago, 111., of counsel), for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Jiidges. 

SEAMAN, Circuit Juclge (after stating the facts as above). The 
Stewart patent (No. 657,184) in suit is for '"an improvement in coal 
washers," and its means, opération, and objects are well described in 
the spécifications. This appeal is brought for reversai of a decree 
which upholds the validity of the patent and grants relief against the 
appellants, as infringers of its single claim of invention, reading as 
follows : 

"ïhe coinbinatioii in a coal washer of a vortically reclpi'ocatins .lig H, Pro- 
Aided witli a perforated bottoiii ■/, metallic slidnig joints S T on its sides, 
watei- tank C, wlth Incllnecl bottora. perforated bucket elevator (;, taidï D, 
clevator O, tank K, centrifugal puuip P, tank B, opeuing Q betweeu tanks 
It and C, valve H to close openinj; Q, snb.stantially as described." 

The purpose of the structure thus clainied as an improved means 
is to receive from the dump the product of the mine, in mingled coal 
and slate, wash and separate the coal from the slate, and deliver the 
coal through such process in marketable condition. As aptly de- 
scribed in the brief for appellees, the opération is as follows: 

"ïhe unwashed and mlugled coal and slate enters through the trough at 
the left and fails Into the water in Jig H at the left side. It moves across the 
jig because of its Inclined bottom, the introduction of the uiaterial at the left 
and its escape at the right, and the tlow of water upwardly and to tlie right 
through the jig. The vi'ashed coal and vi'ater escape at the right from the 
top of the jig and hâve a free fall into the washed coal tanlt D, and the 
slate falls through the opening in the bottom of the tank at the right and 
down into the sniall hole leading to the refuse elevator G in the tank, which 
is placed alongside of the jig tank G. When the jig rises the slate sections 
aet as valves to close the perforations in the bottom of the jig, and then the 
jig lifts its contents and draws in water through the circulatiug System from 
the pump tank E and through the valve R, while at the sauie time a por- 
tion of the water so lifted flows with washed coal ont into the tank B. The 
moment the jig begins to descend, the valve li is closed, and the hole be- 
tween the tanks belng full of slate and refuse, the water is conflned in the 
closed jig tank, but is free to move upwardly through the jig and laterally to 
the right, wliereupon a further quantity olf water wlth washed coal moves 
toward the right through the jig and falls into the tank I), while the slate 
moves toward the right and falls into the bottom part of the tank C. Thus 
the discharge action of the device is continuons. A lively bed of material, 
which is the condition for successful séparation, is maintained by this in- 
termittent upward rush of the whole body of water through the perforations, 
and by this continuons latéral movement of water and coal and refuse to- 
ward the right." 

Défenses are set up, challenging the validity of the patent and as- 
serting noninfringement of the invention clainied. We believe in- 
fringement plainly appears, jf the patent is sustainable, and that the 
slight variations in structure relied upon for déniai thereof do not 
merit discussion. The contentions of error in upholding the patent 
claim of invention are: (a) That anticipations appear in prior publi- 
cations and patents; (b) that tlie means "lack novelty in view of the 
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prîor art" ; and (c) that the structure is a mère aggregation of prior 
means. Whether one or more of thèse propositions is supported by 
the évidence présents the inquiry upon which the merits of the contro- 
versy must be determined. 

[1] The record exhibits numerous earlier patents for coal washers 
or separators and ore jiggers — commencing with Bradford's patent 
No. 143,219, issued in 1873 — ail showing use of jigs or "jumping 
jigs," in combination with water tanks and varions other means, for 
like gênerai purpose or analogous uses, and they establish the fact — 
conceded, as well, on behalf of the appellees and so referred to in the 
spécifications of the patent in suit — that Stewart's device was a mère 
improvement of such gênerai means of the prior art for the so-called 
"coal washer." The fact of improvement over thèse prior devices in 
opération and results is well estabhshed. Its combination or assem- 
blage of means for the purposes of the structure is not disclosed in 
any one of thèse prior patents ; and we do not understand the argu- 
ment of counsel for appellants to predicate the défense of anticipation 
on one or another of such références, in the extended review thereof 
submitted in their briefs and in the testimony, beyond their undoubted 
eiïect to narrow the field of invention which was open to the paten- 
tée, Stewart, for his claim in suit. We believe, therefore, that review 
of thèse varions patents is not needful for discussion of any of the 
issues raised to defeat the patent, under the limited scope of inven- 
tion involved herein. 

The crucial inquiry of patentability, however, arises out of an im- 
portant publication of a German text-book, bearing date in 1870. It 
is referred to in the record as "Rittinger's publication," pleaded and 
introduced in évidence as an anticipation of the Stewart patent, and 
the information there published requires careful analysis for solution 
of issues which are thereby raised. The text-book and suppléments 
are entitled (as translated) "Of the Science of Préparation of Ores," 
bearing date in 1870 and 1873 and printed in the German language. 
The publications in évidence are well authenticated as German copies 
of the work which hâve been on the shelves of the St. Louis Public 
Library "continuously since September 2, 1889," and they are of un- 
doubted force as publications open to the public long prior to the 
date of the invention claimed by Stewart, so that, in so far as they 
describe with précision a complète and operative means for like pur- 
pose, the law applicable to patents charges the patentée with notice 
thereof, as of the prior art. 1 Robinson on Patents, § VIII. 

Rittinger's treatise contains descriptions of methods and drawings 
of apparatus for treatment of ores, and translations of excerpts from 
the text are introduced in the record as pertinent citations, together 
with the drawings referred to, which appear as "plates" in an accom- 
panying atlas. The text relates only to "a fine material (grain) jig 
machine," for use of water for séparation of grains of ore from sand 
or like refuse — obviously applicable as means for separating gold or 
precious metals, in placer mining — and neither text nor drawings 
purport to deal with coal washing, or with problems involved therein 
for séparation of the coarse minerai from slate or other substance 
204 F.— 50 
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heavier than the minerai. But certain of the drawings and brief de- 
scriptive matter are relied upon as anticipations; and the drawings 
ref erred to are as foUows : 



m»l 



«T* 




The contentions oî the appellants as to the means thus provided 
and pointed out are stated in their brief as foUows : 

"Briefly, tMs Rittlnger deviee consists of a framework supporting a séries 
of tanks, and ore and water-haudling mechanlsiu to provide for a compact 
and unitary structure. At one end of the framework, a jig tank is mounted, 
in the upper end of which a jig Is arranged for vertical reeiprocation by 
means of sultable Connecting rods depending from eccentric straps mounted 
on a shaft driven by a motor. The jig bas a perforated bottom plate, which 
has a lowered portion toward the discharge side of the jig and an opening 
at this side for the escape of some of the heavy material, containing bits 
of ore, into a chute, where this material Is deposlted in a trough, from whence 
it Is to be removed, presumably, by a manual opération. The perforations 
In the bottom of the jig allow the heavier fine material to sift through and 
accumulate in the bottom of the jig tank, which tank has an inclined or 
hoppered bottom, which directs said material to an opening at the bottom 
of one of its side walls, in which opening is fltted a pipe, closed at the 
outer end by a plug adapted to be intermittently removed, manually, for the 
escape of collected fine material, and a part of the water, from the jig tank, 
into a trough provided for its réception, and from which trough it is re- 
moved at intervais, presumably, by a manual opération. A gasket, or leather 
angle strip, is secured to the lower side of the jig to prevent the escape of 
water between the sides of the jig and the sides of the jig tank, when the 
jig is reciprocated. This Bittinger publication shows two jigs in tandem; 
but in coal washers, as testified to by défendants' witness, Calvin M. Wood- 
ward, the jigs are not used in séries, but any nmnber of jigs may be used 
side by side, operatlng with a common outfit of tanks, elevators, etc. Water 
Is primarily supplied by flUlng the tanks, after which the jig tank gets Its 
supply from a supply tank loeated at on* end, and from a fresh water sup- 
ply tank loçated at one side, of the jig tank, both of which water supply 
tanks eommunicate with tie jig tank through openings in the partition walls 
beneath the Jig, which openings are covered by simple flap valves hung within 
the jig tank. Thèse tanks are referrèd to in the Rittinger translation by 
Mr. Garrels as 'sluices.' An orerflow or ore and water-recriving tank is 
mounted adjoining the second jig tank immédiate the discharge side of said 
jig. This tank Is provided with a hoppered bottom for directing the ac- 
cumulating material to an opening In the side wâll, which opening is closed 
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by a pliig or faucet; thls materlal belng withdrawn at Intervais by remov- 
ing this plug, or opening the faucet — a manual opération. This overflow 
tank bas a vertical partition descending from the top of the framework to 
a point below the water level to provide a separate water pump compart- 
ment in wliich a water screw is disposed for lifting the cleared water over 
a partition to a water-receiving box, or sluiee, whieh connecta with the wa- 
ter supply tank located at one end of the jlg tank through a Connecting 
sluiee at the bottom of the framework and beneath, at one side, of the Jlg 
and overflow tanks. A centrifugal pump may be substituted for the water 
screw." 

This Rittinger device, therefore, alike with the Stewart patent, pré- 
sents a combination for an ord washer employing thèse well-kttown 
means: "Vertically reciprocating jig," having a "perforated bot- 
tom" ; water or jig tank with inclined bottom ; pump for operating 
the water ; and varions old Connecting means, including an opening 
between the water supply chamber and jig tank, covered by a simple 
valve. Although it is both obvions and conceded that Rittinger dealt 
with a différent problem, in the character of the itiaterial to be sep- 
arated, and that without entire reorganization and change of struc- 
ture his device couM not be made operative for a practical coal wash- 
er, the contention in respect thereof is thus summarized in the reply 
brief submitted on behalf of the appellantS : Thât the foregoing 
drawings of Rittinger disclose "every élément and the combination of 
ail the éléments enumerated in the Stewart claim, when supplemented 
by such obvions mechanical expédients as were known to the art, 
and as can be supplied * * * by mère mechanical knowledge 
and skill and without the exercise of invention." We believe the first 
two issues raised of (a) anticipation and (b) want of novelty, if not 
the remaining issue (c) of aggregation, rest on the tenability of the 
above proposition. 

In support of this contention the argument proceeds to analyze the 
single Stewart claim into its assumed éléments, imder the terms 
therein used, reading each in the literal gênerai sensé of the term 
named, without référence to certaiïi features "substantially as de- 
scribed" in the spécifications, which show the connection in which 
the élément is used and are plainly needful for operativeness in the 
combination. Upon thèse premises, the assumed éléments of the Rit- 
tinger device are compared therewith, élément for élément, with dé- 
duction (as above mentioned) that Rittinger shows each and every 
élément of the Stewart device, in like combination, excepting the two 
elevator provisions of Stewart, named in the claim as "perforated 
bucket elevator G" and "elevator 0" ; and in respect of thèse provi- 
sions the above assertion is made as "obvions mechanical expédients," 
not involving "the exercise of invention." We believe, however, that 
neither theory thus advanced for defeat of the patent can be upheld to 
that end. 

On référence to the elevator means of Stewart and their purpose in 
his combination, if it be assumed that other éléments of the claim are 
rightly interpreted by counsel for the appellants, we are not satisfied 
that their introduction, in connection with the conceded and obvious 
reorganization of Rittinger's disclosures, for means for a coal washer, 
may not hâve patentable force as a new combination. With Rittinger's 



788 204 FEDERAL REPORTEE 

drawings and descriptions presumptively known to the patentée, ap- 
plicable alone to the séparation of fine materials — such as particles of 
gold and the lighter silt or sand to be treated — invention may well be 
open, as we believe, for solution of the problem then presented to 
Stewàrt for improved means for a coal washer. Although Rittinger's 
publication may be presumed to furnish aid for solution, can it be ac- 
cepted as solving Stewart's quest? 

"Water tank C with inclined bottom" of the patent claini is alleged 
to be completely met by the "jig tank" shown in Rittinger's foregoing 
drawing, Fig. 297b, and it is true that striking similarities appear in 
their drawings respectively. In their relations to the entire means, 
however, they differ materially in opération and function. The in- 
cline bottom of Rittinger's tank receives the deposit of gold cleared 
by the washing process — as the heavier substance and the sole product 
of value — and it remains there covered by the water in the tank until 
removed by the operator. For the purpose of such removal the draw- 
ing indicates a small opening (hole or pipe) in the wall of the tank 
at the foot of the incline, closed by a plug, so that both deposit and 
water must escape whenever the plug is manually taken out, either at 
the close of opérations, or for clearance of the tank meanwhile. On 
the other hand, Stewart provides for the washed coal to escape lat- 
erally at the side of the jig, with the flow of water sent upwardly 
through the jig, making a continuons discharge of coal and water 
into tank D ; and elevator 0, provided in tank D, automatically conveys 
the washed coal to its pile, while the water overflows into pump tank 
E and is returned through the circulating System for re-use in washing. 
The slate (and other refuse), as the heavier material of the "lively 
bed" of coal and slate in the jig, discharges therefrom below the coal 
and water discharge, to the inclined bottom of tank C, where a con- 
stant escape is provided by an opening into boot F of the elevator, and 
perforated elevator G automatically carries off the refuse thus depos- 
ited in tank C. This opening for escape of the slate is well difïeren- 
tiated from the above-mentioned hole and plug of Rittinger's device 
in this important feature : It intends and permits discharge of refuse 
through the opening, while the deposit is sufficient to close the opening 
against any considérable escape of water from the tank, when such 
escape would otherwise interfère with the circulating System of water 
above referred to. It is true, as stated in the argument of counsel, 
that "use of such bucket elevators for the removal of any desired ma- 
terial was an old expédient in the art" ; but it is elementary, as well, 
that such fact is not controlling when the old means is introduced to 
make a new combination of éléments, and that the test of invention is 
whether éléments so united co-operate in a new way for the improved 
resuit. We are impressed with novelty in the above-mentioned con- 
ceptions of the patentée, as departures from prior devices, in secur- 
ing automatic séparation and conveyance of the coal and slate, together 
with constant automatic opération throughout the work and both con- 
servation and circulation of the large water supply required for the 
opérations. That the elevators respectively co-operate with ail the 
other éléments of the structure — do not serve as mère aggregations 
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for double use, as contended — we believe clearly appears from the 
foregoing références to their opération in connection with their inter- 
mediate co-operating means. From réception of mixed coal and slate 
at the jig ail provisions of the structure are made co-operative in com- 
plelte séparation of the coal from the refuse. 

We are of opinion, furthermore, that the éléments of the patent 
claim are insufficiently stated in the above-mentioned contention of 
counsel, by vvay of showing anticipation thereof by Rittinger. While 
the invention (as before stated) is of narrow scope, it is well exempli- 
fied in the spécifications and drawings, if not well expressed in the 
claim, and departures from Rittinger's disclosure plainly appear in 
thèse material features: (1) "Vertically reciprocating jig H" is pro- 
vided with perforated bottom /, inclined to aid the discharge, together 
with two discharge openings at the side, one above (marked K) for 
discharging the coal and water (after the "jigging" process) into tank 
D, and the other below (marked /) for dropping the slate to the bot- 
tom of the jig tank. Thèse provisions are intégral parts of the jig, es- 
sential to its opération as specified, and no like provisions appear in 
form or function of Rittinger's jig. Both discharge openings must 
be treated as included in the claim of the jig "substantially as de- 
scribed." (2) In respect of tank C of the patent, the opening provided 
at the foot of the inclined bottom (as heretofore mentioned) for con- 
stant passage of the slate to the elevator connection, while the water 
is retained in the tank for circulation, difïerentiates this tank from 
that of Rittinger in means and function. (3) The structures and ar- 
rangement of tanks B and C, with the opening Q and valve R between 
them, are adjusted to provide a function through the opération of the 
jig, which neither appears nor is attainable in the form of the Ritting- 
er means. Thus, with the varions connections shown in spécifications 
and drawings, not only are ail means made co-operative for the process 
of séparation, but the désirable System of water circulation plainly 
appears, constituting an important feature of the invention, not sug- 
gested by Rittinger. The objection urged on the part of the appellant, 
that this System of circulation "is not enumerated in the claim" of in- 
vention, is without force, as we believe, for the reason that ail means 
therefor are well pointed out in spécifications and drawings, and it is 
well settled "that invention is to be claimed for the means united for 
the object sought, and not for their respective functions. 

[2] The claim in suit does not name ail the various means shown 
in the spécifications and drawings for connection of the means or élé- 
ments named therein to make them operative in the combination ; but 
we believe the claim is, neivertheless, sufficient for enforcement, on réf- 
érence to the spécifications. It is to be interpreted to include such 
connections and relations of the several means of the combination 
which are named, as implied therewith to make them operative, in 
conformity with the spécifications. Consolidated Roller Mill Co. v. 
Walker, 138 U. S. 124, 133, 11 Sup. Ct. 292, 34 L. Ed. 920; West- 
inghouse v. Boyden Power Brake Co., 170 U. S. 537. 558, 18 Sup. 
Ct. 707. 42 L. Ed. 1136; Carnegie Steel Co. v. Cambria Iron Co., 185 
U. S. 403, 432, 22 Sup. Ct. 698, 46 L. Ed. 968; American Fibre- 
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Chamois Co. v. Buckskin-Fibre Ce, 72 Fed. 508, 515, 18 C. C. A. 662; 
Thompson-Houston Elec. Co. v. Black River Trac. Co., 135 Fed. 759, 
765. 68 C. C. A. 461. 

Other contentions, founded on the rulings of the Patent Office in 
the course of the application for the patent in suit, do not impress us 
to require discussion, and we are of opinion that the appellants are 
rightly charged for infringement of the patent. 

The decree of the District Court accordingly is affirmed. 



FISHEL NESSLER CO. v. FISHEL & CO. et al. 

(Circuit Court of Appeals, Second Circuit. April H, 1913.) 

No. 209. 

1. Patents (§ 129*)^Suit fob Infringement — Estoppel to Dent VAriniTY. 

A patentée, wlio assigna tlie patent to liimself and another, as part- 
ners, Is estopped to deny Its validity, -when sued for infringement by au 
assignée of his partner's interest, wliether sucli assignment was volun- 
tary, or througli a trustée in banliruptcy. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 182^-186 ; Dec. 
Dig. § 129.*] 

2. Patents (§ S28*) — Infringement — Design fob Clasp Pin. 

The Fishel design patent, No. 37,055, for a design for a clasp pin, held 
not Infringed. 

3. Patents (§ 328*) — Infringement — Jewel Bas. 

The Fishel patent, No. 884,979, for a jewel bar, held infringed. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York. The suit was brought upon 
four patents; the District Court held that two of them were valid, 
against défendants, and had heen infringed. The appeal brings up 
thèse two patents only for considération. One of them is design pat- 
ent No. 37,055, for a clasp pin, issued July 26, 1904, to "Henry W. 
Fishel of New York, assigner to himself and Théodore H. Fishel of 
New York." The other is United States patent No. 884,979, for a 
jewel bar, issued April 14, 1908, to "Henry W. Fishel of New York, 
assigner to himself and Théodore H. Fishel of New York, copartners 
trading as Fishel, Nessler & Co. of New York." 

See, also, 200 Fed. 1023, 118 C. C. A. 665; 203 Fed. 1022. 

H. D. Williams, of New York City, for appellants. 
L,. F. Dittenhoefer, of New York City, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

EACOMBE, Circuit Judge. The firm Fishel, Nessler & Co. was 
composed of the patentée, Henry W. Fishel, and Théodore H. Fishel. 
This firm and the individual members thereof went into bankruptcy 
and ail their property passed to their trustée. The latter sold thèse 
two patents in due course to one Swartz. Subsequently the complain- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



FISHEL NESSLER CO. V. FISHEL & CO. 791 

ant Company (Fishel Nessler Company) was incorporated and Swartz 
thereupon sold and assigned thèse patents to it; Théodore H. Fishel 
is its président and gênerai manager. The défendant Fishel & Co. is 
a corporation, composed of the wife and a son of Henry W. Fishel 
and one other person. Henry W. is not a director or stockholder, but 
is the gênerai office man and apparently is carrying on his former oc- 
cupation through this corporation. It is conceded that it is practical- 
ly his concern. 

At the trial the court directed that the testimony offered by défend- 
ants be limited to the issue of infringement "upon the ground that 
the défendants were estopped from denying the validity of the pat- 
ents." The court did not write any opinion and the défendant appel- 
ants apparently assume that it held that the estoppel was created by 
the bankruptcy sale, in favor of Swartz the purchaser and of his sub- 
séquent assignées. It is a familiar principle that a patentée who trans- 
fers his patent to some one else cannot thereafter, when sued by such 
transférée for infringement, assert that the patent is invalid, and the 
main argument in the case is directed to the question whether this 
principle vvill apply when the transf er is not a voluntary one ; certain- 
ly the bankruptcy sale was not the voluntary act of the owner of the 
patent. 

[1] We do not think it necessary to examine this question. The 
patentée was Henry W. Fishel. Voluntarily and long before bank- 
ruptcy he assigned to himself and Théodore H. Fishel. Whatever 
rights Théodore had would pass to the person to whom he might as- 
sign them, and for the mère purpose of transferring those rights such 
assignment would be effective, whether it was voluntary or involun- 
tary. Theodore's rights in the patents hâve passed, through the bank- 
ruptcy sale to Swartz, to complainant, and the original assignor of 
the patents to Théodore is estopped to assert as against the présent 
holder that the patents themselves are invalid. 

[2] Two exhibits are produced, which were concededly made and 
sold by défendants. They are known as the "Altman Pin" and the 
"Boston Pin." The witness for complainant says they are identical 
in appearance with pins manufacturée by complainant. If they are, 
that circumstance is immaterial. He also says that they are identical 
in appearance with the design covered by the design patent. That pat- 
ent contains no description of the design; what it is can be ascer- 
tained only from the drawings. Comparing thèse two exhibits with 
the two drawings of the patent, it is apparent that the "Boston Pin" 
is markedly unlike the drawings and that the "Altman Pin" has no- 
ticeable points of différence, which in our opinion would preclude its 
being included within the claim of the patent. Infringement of this 
patent is not shown. 

[3] If the only évidence as to infringement of patent 884,979 were 
that of Théodore H. Fishel, we should not be inclined to find it per- 
suasive, in view of the extraordinary testimony he gave as to the 
Boston pin being identical in appearance with the drawing of the de- 
sign patent. But the witness Handwerger identified, by his private 
workman's mark, a horseshoe pin which he made while in the employ 
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of défendant corporation, and testified that the setting was precisely 
that described and claimed in patent 884,979. 

The decree is reversed, without costs of this court, and cause re- 
manded, with instructions to decree in favor of défendants on design 
patent No. 37,055, and in favor of complainant on patent No. 884,979, 
without costs to either side. 



IIILDHETII V. LAUER & SUTER CO. 

(District Court, D. Maryland. May 5, 3913.) 

Patents C§ .328*)— Validiïy — Candy-Pulling MAcni>iE. 

Tlie HiUU'eth patent, No. .S32.3S4, for a eau(]y-i)ulliiig maeliine, claim 
4, is vold, as broader than the Invention, being In effect for any means 
of accompllshlng a particular resuit. 

In Equity. Suit by Herbert L. Hildreth against the Lauer & Suter 
Company. On final hearing. Decree for défendant. 

VVilham A. Macleod and George P. Dike, both of Boston, Mass., 
for complainant. 

Richard B. Tippett and E. Walton Brewington, both of Baltimore, 
Md., for défendant. 

ROSE, District Judge. The défendant is a manufacturer of candy. 
It owns and uses a candy-pulling machine. Plaintifif says that such 
machine infringes claim 4 of his letters patent No. 832,384, October 
2, 1906. That claim is for: 

"A candy-pulllug machine comprising means for supporting the candy 
against gravity, means for pulling the candy, and means for producing a 
relative In-and-out motion of said supporting and pulling means." 

Construed literally, this claim covers every candy-pulling machine 
in which the candy is pulled v^diile supported against gravit)', and in 
which there is a relative in-and-out motion of the supporting and 
pulling parts of the machine. 

In defendant's machine the candy is supported against gravity, but 
défendant says there is no relative in-and-out motion of the support- 
ing and the pulling members, because the supporting member is sta- 
tionary, and therefore does not move at ail. Dictionary définitions 
are cited. From thèse it is argued that there can be no relative in- 
and-out motion, except among things ail of which move. Into such 
discussion it is not necessary to go. The spécifications of the patent 
in suit make plain the sensé in which the words "relative in-and-out 
motion" are there used. The patent says : 

"The relative in-and-out motion of tlie candy-puller and the candy-hooks 
may be realized by iiiovlng either the candy-puller or the candy-hooks, or 
both, and the mechauical devlees by which this relative motion is accom- 
pllshed are not essential to the invention." 

•For other cases see same toplc & § ncmbee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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Such use is not peculiar to the plaintiff, Hildreth. In the ma- 
chine of the prior Dickinson patent, No. 831,501, a specified relative 
in-and-out motion is made an essential élément. It is, nevertheless, 
therein pointed out that some of the parts may be stationary and 
some movable, or ail movable, without affecting the opération of the 
device. The construction which défendant seeks to put upon the 
claim in suit is therefore too narrow. 

In defendant's device are .to be found means for supporting the 
candy against gravity, means for pulling the candy, and means for 
producing a relative in-and-out motion of the supporting and pulling 
means. In short, the fourth claim of the plaintifï's patent may be 
read upon defendant's construction. If the former is valid, the latter 
infringes. 

Défendant says that the patent in suit, and particularly the claim 
in question, is invalid. For this conclusion it assigns various reasons. 
It says that complainant's device was anticipated by a machine rep- 
resented on page 125 of the Engineer's Sketch Book, second édition, 
1890. The construction there shown was intended for mixing or in- 
corporating. To fit it to pull candy, some changes and adaptations 
of it are required. It can be so modified that it will pull candy with 
greater or less efficiency; but nobody who had not already found 
out how candy could be pulled by machinery would know how to 
alter the macljine in the Engineer's Sketch Book in order to turn it 
into a candy-puller. 

A skilled machinist would doubtless be able to do the mechanical 
work of building outright any machine, if he knew in advance pre- 
cisely what kind of machine it was to be. Instead of making an al- 
together new machine, it might sometimes be cheaper and quicker 
to alter an old one. Before he could make such changes, he would 
hâve to know how he wanted the machine to work. So far as I 
can see, there was nothing in the Engineer's Sketch Book which would 
hâve told anybody how candy could be pulled by machinery, unless 
he already knew it. 

For nine years after that publication was on the market nobody 
did find out how to make a machine which would pull candy. In the 
language of the Suprême Court : 

"This very fact is évidence that the man who discovered the possibility 
of [its] adaptation to this new use wa.s gifted with the prescience of an in- 
venter." Hobbs V. Beach, 180 U. S. 383, 21 Sup. Ct. 409, 45 U Ed. 586. 

For very much the same reasons it is unnecessary in this connec- 
tion to consider any of the prior patents cited by the défendant, with 
the single exception of No. 831,501, granted Dickinson September 
18, 1906. 

Candy-pulling is an old industry. To pull by hand is hard. To do 
it well and on a commercial scale requires a good deal of manual 
strength, as well as some dexterity. If machinery is not used, the 
candy must be much handled. Many who eat candy would prefer 
that other's people's hands should be kept off of it as much as possible. 
In this country in récent years the consumption of candy, and, indeed, 
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of almost ail food products of which sugar is a large constituent élé- 
ment has greatly increased. 

For some reason about 1899 a number of inventors in différent 
parts of the country busied themselves to find ont a way of pulling 
candy by machinery. They appear to hâve had no means of learning 
what the others were doing; but, as frequently happens, they ail 
about the same time found out what was the essential principle upon 
which an effective candy-pulling machine must work. The practical 
embodiment of this principle took dift'erent forms in différent minds. 
Some of the machines were doubtless much better fitted to the condi- 
tions of actual use than others. Quite a number of thèse inventors 
made applications for patents. Interférences were declared among 
them. In the end priority was adjudged to one Dickinson, and the 
patent, No. 831,501, already mentioned, was issued to him September 
18, 1906. 

The Dickinson machine, like ail the others, pulls the candy by giv- 
ing a relative in-and-out motion to a plurality of pins. Dickinson uses 
three, one of which is stationary. He says, in effect, that their num- 
ber is not important, as he speaks of them as a séries of pins or hooks. 
He adds : 

"I hâve also illustrated and descrlbed a stationary hook or pin and two 
traveling shifting pins; but I do not wish to be understood as limiting my 
invention to such an arrangement, since my Invention could be applied in a 
device wliere tlie candy-lioolc moves baclv and forth, and vfhefe the pins and 
liooks, althougli having a shifting action, are relatively stationary. In 
either case the candy is acted upon in a manner and by means of the shift- 
ing hoolc along a path corresponding to what I term a figure 8." 

So far as this record discloses, Dickinson was thus the first to find 
out the principle upon which an effective candy-pulling machine must 
operate. In that field Dickinson is a pioneer. Yet défendant says 
tiiat Hildreth's fourth claim is broader than any of the Dickinson 
claims. In this connection défendant points out that during the pen- 
dency of the interférence proceedings Hildreth bought Dickinson's 
rights. When the two patents were issued, the plaintiff owned both. 
Défendant suggests that under such circumstances the wording of the 
claims may not hâve received that critical attention from the Patent 
Office oiificials which might otherwise bave been given them. Into such 
spéculations the courts may not enter, nor is there any reason why 
they should. Upon the records before them they must détermine for 
themselves whether any particular claim in suit is valid or not. In 
reaching their conclusion they will give due weight to the presump- 
tion in its favor raised by its allowance by the Patent Office. 

If the défendant is right in saying that the junior patent has been 
given the broader claim, the case is necessarily at an end. The broad- 
est claim of the Dickinson patent is the first. It is for: 

"A candy-pulling machine comprising a plurality of oppositely disposed 
candy hooks or supports, a candy-puller, and means for producing a speci- 
fled relative in-and-out motion of thèse parts for the purpose set forth." 

The combination claimed is made up of three éléments. There is 
the same number in that described in the fourth daim of the Hildreth 
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patent. The second élément in each may be taken to be the same. 
In the Dickinson patent it is described as a candy-puller ; in the Hil- 
xlreth, as means for pulHng candy. While the language in which this 
élément is described in the patent in suit has a broader sound than 
that employed in the Dickinson patent, they probably mean about the 
same thing. Anything that will pull candy is doubtless a candy-puller. 

The first élément of the Dickinson combination is a candy-pulling 
machine comprising a plurality of oppositely disposed candy-hooks or 
supports, and the third is means for producing a specified relative in- 
and-out motion of the hooks or supports and the candy-puller for the 
purposes set forth. 

The third élément of the Hildreth claim is a means of producing a 
relative in-and-out motion of the supporting and pulling means. As 
was said in comparing the second élément of the two claims, the lan- 
guage employed in describing the third élément in the Hildreth claim 
suggests a more wide embracing signification than that used by Dick- 
inson. It may be said, however, that this différence is more in seeming 
than in reality, and that in point of fact thèse statements are the same 
in the claim of each patent. 

The plaintifif says that the first élément of his claim is more restrict- 
ed than that of the Dickinson claim. Any candy-hooks or supports 
will serve for the first élément of the Dickinson claim. No devices, 
whether they be hooks, supports, or anything else, will answer the 
description of the first élément of the Hildreth claim, unless they are 
capable of supporting the candy against gravity. 

Plaintiff says that his invention consists in utilizing the hooks or 
supports of Dickinson's combination so as to support the candy against 
gravity. He argues that the requirement that his hooks or supports 
shall serve this purpose makes his claim more limited in eiïect than 
that of the Dickinson patent, no matter how gênerai its language may 
seem to be. For the purposes of this case the plaintifï's position in 
this matter may be assumed to be correct. 

Dickinson and everybody else, of course, knew that the candy, while 
being pulled, had to be supported against gravity. For this purpose 
Dickinson supplied a trough in which his pulling machinery operated. 
In his patent he said : 

"I hâve also shown in the drawings a trough for supporting the candy, 
but any suitable support may be used vvhleh lias the capacity for supporting 
the candy while it is being operated upon." 

Plaintiff's contribution to the art^ so far as it is covered by the 
fourth claim of his patent, is confined to the utilization of the hooks 
of the Dickinson patent for the purpose of supporting the candy 
against gravity. This claim, giving it the construction most favorable 
to its validity, is for ail means by which in a candy-pulling machine 
candy is supported against gravity and in which there is a relative in- 
and-out motion of the supporting and pulling means. 

So construed, the défendant contends that the claim is far broader 
than the invention actually made by the plaintiff, and is so broad that 
the claim is for a function or the opération of a machine. 
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Plaintiff can be hardly said to be the first one to whom tlie idea 
occurred that the hooks which pull the candy might also support it. 
Dickinson in his patent expressly refers to his hooks as supports. 
They do not, however, in the Dickinson design afford any spécial sup- 
port to the candy. The language used by him, however, strongly sug- 
gests that he thought it was possible they might be so employed. Any 
one who looked at a, Dickinson machine would sec that it was very 
désirable that the hooks or pins which puUed the candy should sup- 
port it against gravity. Dickinson did not know how this could be 
donc. The question in this case is not whether to find a way of do- 
ing it required the exercise of inventive genius, but whether a man 
who found out one way of doing it would thereby acquire an exclu- 
sive right to any and ail ways. 

In Hildreth's machine the candy is supported against gravity by the 
same means which pull it. His machine is, however, large, cumber- 
some, and space-consuming. It will work. It never was put to actual 
commercial opération on any appréciable scale until after the institu- 
tion of this suit. It was then taken out of the room in which it had 
been stored, and again set up and put into daily use. It will pull 
candy. If a manufacturer has such a machine actually set up on his 
premises, he can use it and get fairly satisfactory results from it. 
Still no one who could get one of the machines that were invented 
only a few months after Hildreth devised his would want one of the 
latter. 

The fourth claim of the patent in suit can be read on the alleged 
inf ringing device ; but that is true simply because the wording of that 
claim is exceedingly broad. Both of them pull the candy on essential- 
ly the same plan as that described by Dickinson. In each of them, as 
in his, the candy is made to move along a path corresponding to the 
figure 8. They both difïer from the Dickinson machine in the re- 
spect that each of them uses its puUing and holding pins to support 
the candy against gravity, but the way in which they give this support 
is quite différent. 

The important respects in which the machines are alike are the re- 
spects in which each are like that of Dickinson. They are about as 
unlike each other in the other respects as any two machines could be 
in which the portions of the machines which support the candy against 
gravity and the pulling portions bave a relative in-and-out motion. 
That is only another way of saying that the défendant infringes only 
because plaintiff's claim is broad enough to cover every way of do- 
ing something which, before he did it, everybody recognized to be a 
désirable thing to do. He was the first to do it, but his being the first 
to do it gave him nothing more than a claim to the exclusive right to 
do it in substantially the way he did it. It did not justify him in claim- 
ing the right to shut ail others out of every other way of doing it, 
whether suggested by his discovery or not. 

It is not always easy to say when a claim is functional. It is not 
always necessary. A claim for a function of a machine cannot be 
sustained. Westinghouse v. Boyden Power Brake Co., 170 U. S» 
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537, 18 Sup. Ct. 707, 42 L. Ed. 1136. It is hornbook law that a claim 
which covers more than the patentée really invented is invalid. 

Plaintiff's fourth claim appears to be for any way of accomplishing 
a particular resuit. If it is, it would appear to be a claim for a func- 
tion or an opération of a machine. In any event it claims very much 
more than the plaintiff invented. In either case it must be held in- 
valid. 

It was not alleged in argument that défendant infringed any other 
of the claims of the patent in suit. Some of those claims can be read 
upon defendant's device. So to read them, however, requires a con- 
struction of them which would invalidate them, for the same reasons 
which hâve been found fatal to the validity of the fourth. 

In view of the conclusion which has been reached, it is unnecessary 
to consider the other défenses set up. 

In an oral and unreported opinion, Judge Maxey, in the Western 
district of Texas, upheld the validity of the fourth, iîfth, sixth, 
seventh, eighth, fifteenth, and sixteenth claims of the Hildreth patent. 
His opinion does not appear to hâve been taken down, or at ail events 
has not been reported or brought to my attention. I regret that I hâve 
not had the benefit of his reasoning. 

I will sign a decree dismissing the bill, at the cost of the com- 
plainant. 
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PEAIRIB OIL & GAS CO. v. UNITED STATES (INTERSTATE COMMERCE 
COMMISSION, Intervener). 

(Commerce Court, March 11, 1913.) 

Nos. 75-80. 

1. CaEBIERS (§ 25*)— INTEESTATE COMMEKCE ACT — PiPE LiNE AMENDMENT — 

Construction. 

The amendment of section 1 of the Interstate Commerce Act (Act 
Feb. 4, 1887, c. 104, 24 Stat. 379) by Act June 29, 1906, c. 3591, § 1, 34 
Stat. 584 (U. S. Comp. St. Supp. 1911, p. 1284), by providlng that the act 
shall apply "to any corporation or any person or persons engaged in 
the transportation of oll, • * * by nieans of pipe Unes, * * * 
who shall be considered and held to be common carriers within the 
meaning and purpose of this act," is not ambiguous, and was clearly 
intended to make common carriers of, and subject to the provisions of 
the act, ail owners of Interstate oil pipe Unes, regardless of their pre- 
vious status, and although they had never been in fact common carriers, 
but their Unes were used solely for the transportation of their own oil 
in carrying on their private business. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 25 ;* Commerce, 
Cent. Dig. § 81.] 

2. Commerce (§ 33*) — Constitutional Law (§ 297*)— Mines and Minerals 

(§ 86*) intebstate commerce act pipe llne amendment — consti- 

tutionality. 

The purpose and effect of the amendment as applied to such a pipe line 
is to impose upou wliat was previously a strictly private business public 
duties as a common carrier, and to couvert by force of law a corporation 
owner, whieh was before a private corporation, into a public service cor- 
poration, and compel it to dévote Its property to a public use wlthout 
its consent. In so providhig Congress exceeded even the broad powers 
conferred upon it by the commerce clause of the Constitution, and the 
amendment as applied to such owners is void, as deprivlng them of their 
property wlthout due process of law, by deprivlng them of its bénéficiai 
use and enjoyment. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 26, 81 ; Dec. 
Dig. § 33;* Constitutional Law, Cent. Dig. §§ 832-834; Dec. Dig. § 297;* 
Mines and Minerals, Cent. Dig. §§ 216-221 ; Dec. Dig. § 86.*] 

3. Commerce (§ 33*)— Constitutioxal Law (§ 297*)— Monopolies (§ 16*) — 

Interstate Commerce Act — Pipe Line Amendment — Constitutionality. 
Such amendment cannot be upheld as imposlng, as a condition to the 
right of owners of pipe Unes to transport their own oil from one state 
into another, that they become common carriers and transport oil for 
the public, such right being inhérent, and not derlved from législation ; 
nor as a valld régulation to prevent monopoly, since the transportation 
by a private owner of his own oll from the flelds of production to re- 
flneries or distrlbuting points has no natural tendency to croate a mo- 
nopoLv. 

[Ed. Note.— For other cases, see Commerce. Cent. Dig. §§ 26, 81 ; Dec. 
Dig. § 33;* Constitutional Law, Cent. Dig. §§ 832-834; Dec. Dig. § 297;* 
Monopolies, Cent. Dig. § 12 ; Dec. Dig. § 16.*J 

4. Carriers (§ 4*) — -Who are Common Carriers — Private Pipe Lines. 

The fact that private pipe Unes may be laid across, or in sonie in- 
stances along, public highways, wlth the consent of the local authori- 
tles, or along the right of way of Interstate railroads, wlth the cousent 

•For other cases see same toplc & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the railroad eompanies, does not impress upon them any obligation 
to become common carriers. 

[Ed. Note. — Por other cases, see Carriers, Cent. Dig. §§ 1, 462-478; 
Dec. Dig. i 4.*] 

5. Commerce (| 1*) — Régulation of Intekstate Commerce — Power of Con- 

OBESS. 

Wliere Congress is witliout the power under the Constitution to enact 
and enforce a law as a régulation of Interstate commerce, It caunot de- 
rive such powers from a state enaetment. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 1, 2 ; Dec. 
Dig. § 1.*] 

6. Caebiees (§ 4*) — Who ake Common Carriers — Pipe Dîne Compakies. 

That pipe Une companles building Interstate Hues on private rlghts of 
way were incorporated as common carriers in the states of their or- 
ganization did not make them such in other states, whose statutes do 
not provide for the incorporation of common carrier pipe Une eompa- 
nies, nor prevent them from selling their Unes in such other states, and 
the purchaser had the right to acqulre and use them exclus! vely in its 
private business, especlally where they had never in fact been used 
otliervsflse than as private carriers. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1, 462-478; 
Dec. Dig. § 4.*] 

Mack, Judge, dlssenting. 

Separate pétitions by the Prairie Oil & Gas Company, by the Uncle 
Sam Oil Company, by Robert D. Benson and others, by the Ohio Oil 
Company, by the Standard Oil Company, and by the Standard Oil 
Company of Louisiana against the United States of America; the 
Interstate Commerce Commission intervening in each case. On mo- 
tions for preliminary injunction. Motions granted. 

For opinion of the Interstate Commerce Commission, see 24 I. C. C. 
Rep. 1. 

W. S. Fitzpatrick and J. B. F. Cates, both of Independence, Kan. 
(L,. W. Keplinger and C. W. Trickett, both of Kansas City, Kan., on 
the brief), for Prairie Oil & Gas Co. 

Albert L. Wilson,.of Kansas City, Mo., for Uncle Sam Oil Co. 

W. I. Uewis, of New York City (Arch. F. Jones and R. R. Lewis, 
both of Coudersport, Pa., and Clarence A. Farnum, of St. Petersburg, 
Fia., on the brief), for Tide Water Pipe Ce, Limited. 

John G. Milburn, of New York City (Frank L. Crawford and 
Walter F. Taylor, both of New York City, on the brief), for Ohio 
Oil Co. 

John G. Milburn, of New York City (M. F.. Elliott and Chester O. 
Swain, both of New York City, on the brief), for Standard Oil Co. 
and Standard Oil Co. of Louisiana. 

Winfred T. Denison, Asst. Atty. Gen., and Blackburn Esterline, 
Sp. Asst. Atty. Gen. (Thurlow M. Gordon, Sp. Asst. Atty. Gen., on 
the brief), for the United States. 

Charles W. Needham, of Washington, D. C, for Interstate Com- 
merce Commission. 

Before KNAPP, Presiding Judge, and HUNT, CARLAND, and 
MACK, Judges. 

♦For other cases see same topic & % numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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KA'APP, Presiding Judge. By an amendment , approved June 29, 
1906, which took effect 60 days thereafter, the provisions of the act 
to regulate commerce were extended and made to apply "to any corpo-, 
ration or any persan or persans engagea in the transportation of ail or 
other comniodity, except zvater and except natnral or artificial gas, by 
means of pipe Unes, or partly by pipe Unes and partly by railroad, or 
partly by pipe Unes and partly by zvater, * * * ^/j^ shall be con- 
sidered and held to be conimon carriers zvithin the meaning and pur- 
pose of this act. * * * " 

Subsequently, in June, 1911, the Interstate Commerce Commission 
on its own motion instituted a proceeding, "In the Matter of Pipe 
Unes," No. 4,199, to which numerous companies using pipe lines for 
the transportation of oil, including the several petitioners above named, 
were made parties respondent. The stated purpose of this incjuiry 
was to détermine whether any of the rates, régulations, or practices 
of the respondents, or either of them, were unreasonable or discrimi- 
natory, or otherwise in violation of the act, and to ascertain the man- 
ner and method in which their business was carried on, matters re- 
specting which, as the order recites, complaint had been made to 
the Commission. 

During the following months an extended investigation appears to 
hâve been conducted, which presumably disclosed, among other things, 
the principal facts relating to the location, extent, ownership, and ac- 
tivities of the various pipe lines of the respondent companies. After 
the taking of testimony was concluded, and in the order or notice fix- 
ing May 10, 1912, as the date for final hearing, certain questions of 
law were propounded by the Commission, and it is assumed that thèse 
questions were discussed when the matter was argued and submit- 
ted. Afterwards, and on June 3, 1912, the Commission made and filed 
its report of the proceeding, as required by law, and thereupon enter- 
ed an order in and by which 13 of the respondents therein specified, 
including the above-named petitioners, were notified and required "to 
file with this Commission, on or before the Ist day of September, 
1912, schedules of their rates and charges for the transportation of 
oil, in compliance with the provisions of the act to regulate com- 
merce." (The effective date was subsequently postponed for a period 
which has net yet expired.) 

Shortly thereafter the above-entitled suits were brought to set aside 
and annul this order, the several petitioners basing their right to such 
relief upon grounds which will presently be stated. The United 
States filed an answer to each suit, but later withdrew its answer in 
No. 75, the Prairie Oil & Gas Company Case, and substituted a mo- 
tion to dismiss for want of equity. In No. 77 the Wellsville Refining 
Company intervened by leave of the court and prayed that the péti- 
tion be dismissed, and in No. 78 there was a like intervention by the 
Cornplanter Refining Company. The Interstate Commerce Com- 
mission answered at length in each of the cases. Upon the verified 
pétitions filed by them, respectively, and supporting affidavits the pe- 
titioners applied for injunctions pendente lite, and the cases hâve been 
argued and submitted on such applications. 
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Whilst each case differs from the others in various particulars, and 
perhaps in respects which would be important in other connections, 
the fundamental questions hère involved are common to them ail and 
arise out of facts which are practically undisputed. The crude or 
natural cil produced in the United States is found in various sections 
of the country, described as "fields," which are of comparatively lim- 
ited area and located at considérable distances from each other. The 
most important of thèse appear to be the Appalachian field, covering 
parts of the states of New York, Pennsylvania, West Virginia, south- 
eastern Ohio, Kentucky, and Tennessee; the Lima-Indiana and Illi- 
nois fields, covering parts of northwestern Ohio, Indiana, and Illi- 
nois; the mid-continent field, covering parts of the states of Kansas 
and Oklahoma; the Gulf field, covering parts of the states of Louisiana 
and Texas ; the Caddo field in Louisiana and Texas ; and other fields 
in the states of California, Colorado, Wyoming, Michigan, and Mis- 
souri. In each of thèse fields there are hundreds and perhaps thou- 
sands of wells from which the crude oil is obtained, and the aggregate 
output amounts to upward of 200,000,000 barrels per annum. 

The oil in its natural state is not well suited to domestic use, and 
therefore requires a process of refining to prépare it for the needs of 
consumers. It is inferablq from the record that the business of re- 
fining crude oil can be profitably conducted only on a large scale and 
by means of somewhat costly plants, and therefore the number of 
refineries is comparatively small. Thèse refineries are located for the 
most part at considérable distances, and sometimes at great distances, 
from the fields of production, and the customary method of trans- 
porting the crude oil to the refinery is by means of pipe lines. The 
cost of transporting by this method is said to be not more than 25 to 
35 per cent, of the cost by any other agency, and it results that prac- 
tically ail the crude oil produced is moved by pipe lines to the various 
refineries. There are many thousands of miles of pipe lines now in 
use, and their opérations are correspondingly extensive. Some of 
thèse pipe lines, aggregating a large mileage, are admittedly subject to 
public régulation, because their owners are public service corporations 
engaged in the business of common carriers; but many of them be- 
long to private companies, which use them only in the conduct of their 
private business. The private lines in most instances are owned or 
controlled by the refineries to which they transport crude oil and which 
they exclusively serve. 

The construction of pipe lines, such as are owned by thèse peti- 
tioners, involves a large outlay of capital, and few producers of the 
crude article are able to provide themselves with such a facility for 
marketing their output. Consequently, and because the cost of rail- 
road transportation is prohibitive, the great majority of oil producers 
find it to their interest to sell at the wells to the owners of pipe lines, 
and, as a practical matter, may hâve no other alternative. For this 
reason it cornes to pass that thèse private pipe line companies trans- 
port not only the oil supplied by their own wells, but also the much 
•greater amount purchased by them from other producers. In the 
l'iew we take of the questions involved in this controversy, and the 
204 F.— 51 
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grounds upon which we rest our décision, it is deemed unnecessary 
to describe the pipe line industry in greater détail or to add anything 
more in this connection than a brief statement respecting the several 
petitioners. 

The Prairie Oil & Gas Company is a corporation organized in 1900 
under the laws of the state of Kansas. It owns and opérâtes a System 
of pipe hnes consisting of gathering lines in the mid-continent field, 
in the states of Kansas and Oklahoma, a trunk Une from that field 
to Griffith in the state of Indiana, where it connects with the Indiana 
pipe Hne, and a trunk line in the state of Arkansas, Connecting the 
Oklahoma pipe line with the pipe line of the Standard Oil Company 
of Louisiana. This company has no refinery, and its business is con- 
fined to producing, purchasing, and seUing crude oil, which it delivers 
to its customers by means of the pipe lines described. Its own wells 
yield only about 12,000 barrels per day, and it purchases approximate- 
ly 70,000 barrels per day on the average. Its trunk lines are about 
860 miles in length, of which some 300 miles are located on the right 
of way of the Atchison, Topeka & Santa Fé Railway Company under 
contract arrangement with that company. 

The Uncle Sam Oil Company is a corporation organized in 1905 
under the laws of the state (then territory) of Arizona, It owns and 
opérâtes a pipe line from its wells in the state of Oklahoma to its re- 
finery at Cherryvale, Kan. The extent to which this company pur- 
chases oil from other producers, if it engages in that business at ail, 
does not appear from the record. 

Robert D. Benson et al. are the members of a partnership, organized 
in 1878 for the term of 20 years, and reorganized in 1898 for a fur- 
ther term of 20 years, in compliance with the laws of the state of 
Pennsylvania, and doing business under the name of the Tide Water 
Pipe Company, Limited. This company transports oil from the Appa- 
lachian field in the western part of Pennsylvania, and also oil received 
through Connecting lines from other fields, to the Tide Water Oil 
Company refinery at Bayonne, in the state of New Jersey. It also 
owns and opérâtes branch lines in New York and Pennsylvania, and 
a line extending from Stoy, 111., through the states of Illinois, In- 
diana, Ohio, and Pennsylvania. The greater part of the crude oil 
transported by this company is purchased from other producers. The 
lines which it owns and the Bayonne refinery which it serves are un- 
der common or unified control. 

The Ohio Oil Company is a corporation organized in 1887 under 
the laws of the state of Ohio. It owns and opérâtes pipe lines in the 
states of Ohio, Indiana, and Illinois, and also leases and opérâtes a 
line from Negley, Ohio, to Centerbridge, in the state of Pennsyl- 
vania. It is an extensive purchaser of crude oil from other pro- 
ducers. 

The Standard Oil Company, designated, for convenience, "Standard 
Oil Company of New Jersey," is a corporation organized in 1882 un- 
der the laws of the state of New Jersey, and its principal pipe lines 
are the foUowing: (a) A line extending from Unionville, in the state 
of New York, near the boundary line of New Jersey, through the 
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latter state to its refineries at Bayonne; (b) a Hne from Centerbridge, 
in the state of Pennsylvania, near the boundary of New Jersey, 
through the latter state to its refineries at Bayonne and Bayway; and 
(c) a Hne from Fawn Grove, in the state of Pennsylvania, near the 
boundary of Maryland, through the latter state to its refinery at Bal- 
timore. The record indicates that much the greater part of the cil 
transported through thèse Unes, and perhaps ail of it, is cil which this 
Company has purchased. 

The Standard Oil Company of Louisiana is a corporation organized 
in 1909 under the laws of that state. It owns and opérâtes a refinery 
at Bâton Rouge and a trunk line extending thereto from the town of 
Ida, near the northern line of Louisiana, and also gathering lines in 
the Caddo field, in the states of Louisiana and Texas. It purchases a 
considérable part of the crude oil which its lines transport. 

None of the petitioning corporations is organized or dérives any 
o£ its corporate powers from laws of the state of its création under 
which common carrier or other public service corporations are or- 
ganized, but each of them was formed and has always conducted its 
opérations under and in compliance with state laws which relate to 
private as distinguished from public business. With certain alleged 
exceptions, which will be hereafter noticed, it is not claimed that ei- 
ther of the petitioners is under any statutory or légal obligation, oth- 
er than the amendment in question, to perform the duties or other- 
wise act in the capacity of a common carrier. None of the petitioners 
possesses the right of eminent domain or has acquired any part of its 
property or rights of way by condemnation ; nor has either of them 
received a franchise from any state, municipal, or local government, 
though each of them has in many instances laid its pipe lines across 
or along public streets and highways by permission or consent of the 
local authorities. None of them has ever held itself out as a common 
carrier or in fact carried oil for others, but each of them has carried 
only such oil as it produced from its own wells or purchased from 
other producers, and which it owned when the transportation took 
place. The pipe lines of petitioners are laid on private rights of way 
secured by purchase or lease, except that some of them for short dis- 
tances, and one of them for a distance of some 300 miles, are laid up- 
on and along the rights of way of certain railroads under some con- 
tract arrangement with such railroads. In short, so far as their légal 
status is fixed by the laws of the states of their création, and so far 
as their acts and attitude could make them such, ail the petitioners 
carry on a private business, at least in the sensé that they transport 
only their own oil and hâve always refused to transport for others; 
and ail of them hâve evidently sought and claimed to so conduct their 
opérations as to avoid any public activity which might subject them 
to public régulation. Some other facts relating to certain of the pe- 
titioners will be referred to in the following discussion of the legaï 
questions to be decided. 

The petitioners rely upon two propositions : 

1. That the amendment of 1906 applies only to such pipe line com- 
panies as were common carriers when the amendment was adopted, 
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or should thereafter become such by voluntary action, or be so dé- 
clarée! in some judicial proceeding, and, consequently, that as to thèse 
petitioners the order in question should be set aside because they are 
not and never bave been common carriers, and therefore are not sub- 
ject to the provisions of the act or the authority of the Commission. 

2. That if the amendment applies literally to ail persons and cor- 
porations using pipe lines for the Interstate transportation of oil, and 
Congress has thereby undertaken to bring within the scope of the act 
persons and corporations owning private pipe lines used solely for 
transporting their own oil in the conduct of their private business, 
the amendment is unconstitutional, because it deprives such persons 
and corporations of their property without due process of law and 
takes their property for public use without just compensation, and the 
order should be set aside for that reason.- 

[ 1 ] We shall not attempt to review at length the argument by which 
the first proposition is supported, but merely outline the reasons ad- 
vanced for giving to the amendment a restricted application. Among 
other things it is said that the entire scope and aim of the act is the 
régulation of the charges and practices of common carriers ; that its 
provisions are designed and adapted to that purpose, and are not 
suited to a différent purpose; that the intention to bring within such 
a law persons and corporations carrying on a private business should 
not be imputed to Congress, if the amendment is reasonably suscep- 
tible of a construction in harmony with the other provisions of the 
regulating statute; and that the language of the amendment justifies 
such a construction. 

In this connection it is argued that the words "engaged in trans- 
portation" are équivalent to and mean "engaged in the business of 
transportation" ; that this indicates a calling or occupation which is 
followed for hire, implying transactions and relations between two or 
more persons, and does not embrace that which one does for himself 
and by himself alone. It woulcl seeni to follow from this interpréta- 
tion, and the petitioners so contend, that the concluding phrase of the 
amendment, "who shall be considered and held to be common carriers 
within the meaning and purpose of this act," limits the preceding déc- 
laration respecting the users of pipe lines, and opérâtes to confine the 
amendment to such persons and corporations as are in fact common 
carriers or may be adjudged to be such by a court of compétent juris- 
diction. Stress is also laid upon the word "transportation," wdiich 
later in the first section is given a broad définition, including "ail in- 
strumentalities and facilities of shipment or carriage, * * * ^j-^j 
ail services in connection with the receipt, delivery, * * * stor- 
age, and handling of property transported," terms which are claimed 
to relate exclusively to the functions of common carriers and to hâve 
no application to those who transport only their own property in the 
conduct of their private business. 

Thèse considérations are sought to be fortified by invoking the 
familiar principle that where a statute permits of two constructions, 
one of which involves serions questions of constitutional power and 
right, while the other would be free from constitutional objection. 
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the latter should be adopted. Numerous cases illustrating and en- 
forcing this principle are brought to our attention, of which one of 
the latest is the well-known "Commodities Case," United States v. 
Delaware & Hudson Company, 213 U. S. 366, 29 Sup. Ct. 527, 53 L. 
Ed. 836. Upon thèse authorities the contention is earnestly pressed 
that the amendaient should be held to apply to only such pipe line 
companies as are or may be adjudged to be common carriers, because 
the broader construction upon which the government insists, and 
which would in effect extend the amendment without limitation or 
ciualification to ail persons and corporations engaged in the interstate 
transportation of oil by means of pipe lines, including those who use 
this means solely for transporting their own oil over their privately 
acquired rights of way, necessarily gives rise to "grave and doubtful 
constitutional questions" (213 U. S., supra), and perhaps to "a suc- 
cession of constitutional doubts," as was suggested in the Harriman 
Case, 211 U. S. 422, 29 Sup. Ct. 119, 53 L. Ed. 253. 

That the argument thus summarized is not without force may be 
conceded. The objection to its acceptance does not arise from any 
dcubt concerning the rule of interprétation invoked, for that rule is 
v.'ell settled, but rather from the lack of any substantial basis for its 
application. It is only when a statute is ambiguous or obscure, or 
wanting in definiteness, so that its real intent and meaning are un- 
certain, because the language permits difïering interprétations, that 
the rule in question may be applied. If the législation is clearly ex- 
pressed and of unmistakable import, so that there is no room for 
reasonable doubt as to what the lawmaking body intended to accom- 
plish, the courts are not at liberty to frustrate or modify the législa- 
tive intention, but must accept and deal with the statute in accord- 
ance with the manifest purpose which it expresses. 

To our appréhension the meaning of this amendment is not open to 
serious question. It is a clear and comprehensive déclaration, in no 
respect indefinite or incomplète. The concluding phrase is not a lim- 
itation or restriction, but, on the contrary, was plainly inserted for the 
purpose of fixing the légal status of the persons and corporations in- 
cluded in précise terms in the preceding description, to the end that 
they should be regarded and treated as common carriers subject to the 
act by ail ofBcials who are or may be charged with the administration 
and enforcement of the regulating statute. In our judgment the 
amendment permits of no other or différent construction, and we must 
therefore accept it as a plain and unambiguous measure, designed to 
effect a complète and definite purpose. 

In support of this view we need cite only the fîrst "Employers' 
Liability Cases," 207 U. S. 463, 500, 28 Sup. Ct. 141, 146 (52 L. Ed. 
297). It seems évident to us that thé statute then under considéra- 
tion was not clearer or plainer than is the amendment in question, nor 
were its terms any more comprehensive and unqualified. To uphold 
the constitutionality of that enactment the government stoutly con- 
tended that it should not be construed as applying to ail the employés 
of any common carrier engaged in interstate commerce, although ail 
were included in the language defining its scope, but should be held 
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to embrace only such employés as were, or when they were, them- 
selves engaged in interstate commerce; and this view is reflected in 
the dissenting opinion of Mr. Justice Moody. But a majority of the 
court, speaking through Mr. Justice (now Chief Justice) White, re- 
jected the argument in an opinion from which the following is quoted: 

"So far as the face of the statute is concerned, tlie argument is this : That 
because the statute says carriers engaged in commerce betweeu the states, etc., 
therefore the act should be Interpreted as being exclusively applicable to the 
interstate commerce business and none other of such carriers, and that the 
words 'any employé,' as found in the statute, should be held to mean any 
employé when such employé is engaged only in interstate commerce; but 
this would requlre us to write into the Statute words of limitation and re- 
striction not found in it. * * * To write into the act the qualifying 
words, therefore, would be but adding to its provisions in order to save it 
in one aspect, and thereby to destroy it in another. * * * The prlnciples 
of construction invoked are undoubted, but are inapplicable. Of course, if 
it can be lawfuUy done, our duty is to construe the statute so as to render 
it constitutlonal ; but this does not imply, if the text of an act is unambigu- 
ous, that it may be rewritten to accomplish that purpose." 

So far as the debates in Congress when this amendment was pend- 
ing may be resorted to for any purpose, they tend strongly to confirm 
the conclusion above expressed. We are convinced from an examina- 
tion of what was then said, particularly in the Senate, that Congress 
undertook and intended by this amendment to make common carriers 
of and to subject to the provisions of the act as such the owners of 
private pipe lines, who were not common carriers, and who used their 
respective pipe lines, and had always used them, solely for the trans- 
portation of their own oil, in carrying on their private business ; and 
it is equally clear that Congress enacted the amendment with fuU 
knowledge that the question of its constitutionality was involved. In 
short, we agrée with the Commission in what is said in the following 
excerpts from its report in the pipe line proceeding : 

"This seems to be the plain meaning of the act, that ail pipe lines carrying 
oil from oné state to another state, no matter what their prevlous status, 
should be thenceforward coiisldered and deenied to be common carriers. And, 
to uphold this construction, référence may be niade to the hlstory of this 
provision. * * * Throughout the discussion there is abuudant évidence 
that Congress passed this act for the purpose of subjecting ail interstate 
pipe lines carrying oil to fédéral régulation, and took this action eonsclously, 
in the présence of the very constitutlonal question now raised as to its 
power." 

[2] Rejecting, therefore, the first proposition above stated, and 
holding that the amendment in question applies to the petitioners in 
thèse cases, in common with other pipe line companies of like char- 
acter and business, we come to consider the second proposition. Does 
this amendment, construed in accordance with the government's con- 
tention, which we uphold, exceed the constitutional power of Con- 
gress? Would its enforcement invade or take away rights secured 
to the petitioners by the fifth amendment? 

Of the plenary power of Congress to regulate interstate commerce 
nothing need be said beyond giving it full and complète récognition. 
That this power may be exercised to the utmost extent, and acknowl- 
edges no limitations other than those prescribed in the Constitution it- 
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self, is established beyond question by a notable line of cases, from 
Gibbons v. Ogden, 9 Wiieat. 1, 6 L. Ed. 23, decided in 1824, to the 
latest utterance of the Suprême Court upon the subject. But it is 
equally well established by numerous décisions that the limitations 
prescribed are positive and controlling. The same authority that 
grants the power fixes also the limits within which the exertion of 
that power must be confined. If, therefore, Congress passes a law 
which disregards those limits, as by depriving the owners of property 
of rights which the Constitution protects against invasion, the légis- 
lation cannot be upheld, and it becomes the duty of the courts to stay 
its enforcement. 

As was said by Mr. Justice Brewer in Monongahela Navigation 
Company v. United States, 148 U. S. 336, 13 Sup. Ct. 630, 37 L. Ed. 
463: 

"But like the otber powers granted to Congress by the Constitution, the 
power to regulate conmierce is subject to ail the limitations imposed by such 
Instrument, and among them is that of the flfth amendment. * * « Con- 
gress bas suprême eontrol over the régulation of commerce; but if, in exer- 
cising that suprême eontrol, It deems it necessary to take private property, 
then it must i)roceed subject to the limitations imposed by thls flfth amend- 
ment, and can take only on payment of just compensation." 

And in Adair v. United States, 208 U. S. 180, 28 Sup. Ct. 283, 52 
L. Ed. 436, 13 Ann. Cas. 764, the Suprême Court, speaking by Mr. 
Justice Harlan, used the f ollowing language : 

"We need scarcely repeat what this court has more than once sald, that the 
power to regulate Interstate commerce, great and paramount as that power 
is, cannot be exerted In violation of any fundamental rlght secured by other 
provisions of the Constitution. Gibbons v. Ogden, 9 Wlieat. 1, 100 [6 L. Ed. 
23] ; Lottery Case, 188 U. S. 321, 353 [23 Sup. Ct. 321, 47 L. Ed. 492J." 

In attempting to apply thèse basic principles to the question now 
presented, we are led to observe at the outset the real significance of 
this amendment as disclosed by the intention with which it was en- 
acted and the purpose which it seeks to accomplish. It does not un- 
dertake to regulate the business in which thèse private pipe line com- 
panies are and always bave been engaged. Indeed, it assumes that 
the légal status of such companies, under the laws of the states of 
their création and tested by the nature of their activities, was that of 
persons pursuing a private occupation ; and it attempts by a législa- 
tive déclaration to make that private occupation a public calling and 
to impose upon those who pursue it the duties and obligations of com- 
mon carriers. Before the law was enacted their business was private ; 
by force of the law itself that business is made public. Nothing which 
they were then doing is subjected to régulation, but they are in efïect 
commanded to do something else which would be of public concern; 
and by simply declaring them to be common carriers they are made to 
dévote their property to public use against their will and under the 
régulations prescribed by the act. Thus the owner of a private pipe 
line which was built upon private rights of way, and which has been 
used solely for the transportation of bis own oil, is required to open 
and extend its use to whomsoever may désire its enjoyment, no mat- 
ter with what resulting inconvenience and injury to himself. 



808 20-i FEDKKAL REPORTKIl 

And this is concecledly the intent and purpose of the amendment. 
It is not designed to regulate some public use to which private prop- 
erty has been voluntarily devoted, but it attempts by an act of légis- 
lation to transmute the agencies of private business into instrumen- 
talities of public service. In aim and necessary eftect it compels thèse 
private pipe line companies to relinquish the exclusive use for which 
their pipe lines were provided, and in which they bave always been 
employed, and to place them at the disposai, for a compensation 
which public authority vvould hâve the right to détermine, of ail such 
persons as might tender oil for transportation. When the principle 
involved in this amendment is apprehended, when its f ar-reaching ■ 
scope and power are perceived, does not the reflecting mind almost 
instinctively reject it as unsound and unjust? Is it not at variance 
with any reasonable conception of the rights and immunities of pri- 
vate property and the conditions under which it may be taken for pub- 
lic use? How can the conclusion be avoided that it opérâtes and must 
operate to deprive the petitioners of their property without due process 
of law and to take that property without just compensation? 

Upon principle and authority it is not to be doubted, and counsel 
for the government do not contend otherwise, that to efïect an inva- 
sion of the rights protected by the fifth amendment it is not necessary 
that the actual physical possession of property should be taken. It is 
sufficient if the owner be deprived of its exclusive use and enjoyment. 
This proposition is broadly stated by the Court of Appeals of New 
York in Forster v. Scott, 136 N. Y. 577, 32 x\'. E. 976, 18 L. R. A. 
543, in the following language ; 

"What tlie Législature caimot do directly it cannot do iudirectly, as tlie 
Constitution gnards as eifectually ugaiust iiisidious appi'oaclies as au opeu and 
direct attacli. WlieneN-er a law dejirives the owuei- of the bénéficiai use and 
free enjoyment of his property, or imposes restraints iipon such use and en- 
joyment that materlally afCect its value without légal process or compensation, 
it deprives him of his property wlthin the meauing of the Constitution. AU 
that is bénéficiai in property arises from its use aud the fruits of that use, 
and whatever deprives a person of them deprives him of ail that is désirable 
or valuable in the title aud possession. It is not necessary, in order to render 
a statute obnoxions to tlie restraints of tlie Constitution, that it must in terms 
or in effect anthorize un actual physical taking of tlie property or the thing 
itself, so long as it affecta its free use and enjoyment or the power ot dis- 
liosition at the wlll of the owner." 

And in Weems Steamboat Co. v. People's Co., 214 U. S. 345, 355, 
29 Sup. Ct. 661, 663 (53 L. Ed. 1024, 16 Ann. Cas. 1222), the Su- 
prême Court gives the principle concrète application, as follows : 

"A private wharf on a navigable stream is thus held to be property which 
caniiot be destroyed or its value Impaired, and it is property the exclusive 
use of which the owner can only be deprived in accordance with establlshed 
law, and if necessary that it or any part of it be taken for the public use due 
compensation must be made. ïlie owner of a private wharf on a navigable 
stream does not, on that account onl,y, hold it by a différent title from ths 
owner of any otlier property which he may use himself or i)ermlt others 
whom he may sélect to use, while at the saine tiine deuying its use by any 
one else." 

And this suggests the clear distinction between the question hère 
présentée and the questions decided in a number of well-known cases. 
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ail of kindred character, such as Munn v. Illinois, 94 U. S. 113, 24 
L. Ed. 77, Budd v. New York, 143 U. S. 517, 12 Sup. Ct. 468, 36 L. 
Ed. 247, Brass v. North Dakota, 153 U. S. 391, 14 Sup. Ct. 857, 38 L. 
Ed. 757, and Cotting v. Kansas City Stock Yards, 183 U. S. 79, 22 
Sup. Ct. 30, 46 L. Ed. 92. Nor did the earliest of thèse, Munn v. 
Illinois, establish any new principle of law, but only gave efïect to an 
old one, as the Suprême Court said in Dow v. Biedelman, 125 U. S. 
680, 8 Sup. Ct. 1028, 31 E. Ed. 841. Indeed, it had long been held 
by the courts of England, as well as the United States, that when one 
dévotes his property to a use in which the public has an interest he 
in effect grants to the public an interest in that use, and must submit 
to be controlled by the public for the common good to the extent of 
the interest he has thus created. He may withdraw his grant by dis- 
continuing the use; but as long as he maintains the use he must sub-, 
mit to the control. 

But this législation is not of that character. None of thèse peti- 
tioners has at any time transported oil for others, or used its pipe 
lines for any other purpose than the transportation of its own oil 
which it had produced or purchased prior to the transportation. Nor 
has anything been done by them which can be claimed to effect a dé- 
votion of their property to a public use or to give the public an inter- 
est in its use, since they hâve always refused to carry oil for the public 
or to permit the use of their lines except for the transportation of 
their own property. The effect of the amendment is to change the 
nature and quality of their business from private to public, by re- 
quiring them to share with others the facilities which they hâve pro- 
vided for themselves alone and to employ those facilities in the serv- 
ice of the public. In our judgment, this is something essentially dif- 
férent from and quite beyond the power delegated to Congress to 
regtdate commerce among the states ; and we are persuaded that a 
law which in intention and resuit deprives the owners of private prop- 
erty of its exclusive enjoyment and compels the dévotion of that prop- 
erty to public use, in the manner attempted by this amendment, in- 
volves an exercise of législative power in plain contravention of the 
fifth amendment. No fédéral statute of like aim and import has been 
brought to our attention, and no authority has been cited which sus- 
tains the validity of such législation. 

Among the cases referred to in argument, aside from those before 
mentioned, is Cargill v. Minnesota, 180 U. S. 452, 21 Sup. Ct. 423, 45 
L. Ed. 619, which is of the same class as Brass v. North Dakota, su- 
pra, and others involving varions aspects of the same gênerai ques- 
tion. Without reciting the facts of that case or quoting at length 
from the opinion, it is sufficient to say that the Suprême Court up- 
held a Minnesota statute which in effect required the Cargill Com- 
pany to take out a license for carrying on the business in -which it 
had voluntarily engagea. It is true this company had never received 
into its warehouse any grain except its own, but the state court held 
that the warehouse in question could be fairly regarded as "a sort 
of public market place, where the farmers come with their grain for 
the purpose of selling the same, and where the purchaser, a party in 
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interest, acts as market master, weighmaster, inspecter, and grader 
of the grain" ; and this was deemed to be of sufficient public concern 
to justify the state in supervising the business actually conducted. 
The Minnesota law made no attempt to change the character of that 
business, nor did it seek to compel such concerns as the Cargill Com- 
pany to store or handle grain for the public, or to otherwise act in the 
capacity of public warehousemen. Had such a requirement been im- 
posed a very différent question would hâve been presented. This is 
indicated in Brass v. North Dakota, supra, where the Suprême Court 
said respecting a law of that state which declared certain classes of 
buildings in which a warehouse business was conducted to be public 
warehouses : 

"We do not understand this law to require the owner of the warehouse, 
built and used by him oiily to store hls own grain, to recelve and store the 
grain of others. Sueli a duty only arises when he cliooses to enter npon tlie 
business of elevating and storing the grain of other persons for profit." 

It is not necessary in thèse cases to consider the circumstances un- 
der which or the extent to which business activities, whether public 
or private, may be regulated by public authority. That is not the 
point in dispute. That the business of thèse petitioners, as it is and 
has been carried on, may be subjected to régulation need not be in any 
wise questioned. But it is one thing to exercise public control of a 
private business which as such should be placed under public super- 
vision ; it is quite another thing to require that business to be changed 
from private to public and compel those who are engaged in it to 
assume the responsibilities of a public calling. 

The distinction we are hère pointing out, and which seems to us 
controlHng, is indicated in Weems Steamboat Co. v. People's Co., su- 
pra. For that reason, and because of its gênerai bearing upon the 
controversy in thèse cases, we quote from the opinion at some length 
as follows: 

"The case of Munn r. Illinois, 94 U. S. 113, 127, 24 L. Ed. 77, has, in our 
judgnient, no bearing upon the question before us. In that case and In those 
cited thereln the discussion was in regard to the rlght of owuers of property 
of the nature described to charge what they pleased for the doing of the 
business in which they were engaged. Their property was being used with 
their consent by and its use devoted to the public to any extent desired, and 
the only question was In regard to the compensation which tliey were en- 
titled to ask for the business thus done. The couiplaint was that the charges 
were too great and were a violation of a law of the state and were not 
reasonable, and the answer made by the owners of thé property was that 
it was their private property, and they had the rlght to charge what they 
pleased. The court said : 'As you hâve devoted your property to a use in 
which the public has an interest, you hâve granted to the public an interest 
in that use, and the rlght, on the part of the state, to regulate charges which 
you shall make to the end that they shall be just and reasofiable.' If the 
owner of one of thèse wharves had devoted it to the publie use, and per- 
mitted the public to use it as it desired, and denianded compensation for 
such use, tlîe question as to the amouut of such compensation might be 
ralsed as in the Munn class of cases, to be deternilned witli référence to the 
reasonableness of the charge. But this is no such case. The Législature has 
passed no law vegardlng rates, if that were material, and the reasonableness 
of the charge is not under considération. The right to use the property has 
been withdrawn by the owner as to the public in gênerai, including défend- 
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ant. The only question is whether a third person bas tlie right to use a 
private wharf on tendering reasonable compensation therefor, because tliere 
is no other wliarf at the place, or because it would be more convenient to 
sucli tliird person to so use It, or because tlie former owner of the wharf had 
permitted the public to use it, although the présent owner refused to con- 
sent to such use. There is no more reason why such property should be held 
subject to the right of others to use it against the will of its owner than 
there is for any other kind of property to be so held." 

Without referring to other authorities in this connection, we pro- 
ceed to examine the particular grounds upon which the government 
relies to sustain the validity of this législation. 

[3] It is argued, in the first place, that the amendment should be 
construed as in effect prohibiting thèse petitioners and other private 
pipe line owners from transporting their own oil from one state to 
another by means of pipe lines, except upon condition that they trans- 
port oil for the public and become common carriers of that commod- 
ity. This appears to haye been the view of the Commission, as dis- 
closed by the foUowing paragraph in its report: 

"So far as we are informed, the Suprême Court of the TJnited States has 
never been called upon to pass upon a question of this character, and while it 
raay be conceded that Oongress could not impose upon a private pipe Une the 
duties and responsibilities of a common carrier, it is not clear but that the 
provisions of this act could be upheld upon the ground that Congress was 
establishing a condition to which any pipe line Company must conform which 
transported oil across a state border." 

Putting aside the suggestion that neither the form nor apparent in- 
tent of the amendment supports such a construction, since in terms 
it prohibits nothing and does not purport to establish a condition, and 
granting for argument's sake that it may and should receive the in- 
terprétation hère claimed for it, we are led to reject the contention 
because it involves an erroneous assumption. It assumes that one 
who engages in the dealings or activities which constitute interstate 
commerce is not exercising an inhérent right that springs from the 
nature and necessities of social order, but is merely enjoying a privi- 
lège which Congress can take away if it chooses or permit on such 
conditions as it sees fit to prescribe. But this view, so far as we are 
aware, has never received judicial sanction. The contrary was held 
in the first case involving the meaning and scope of the commerce 
clause which reached the Suprême Court, Gibbons v. Ogden, supra, 
when Chief Justice Marshall included the following in his oft-quoted 
opinion (9 Wheat. page 211, 6 L. Ed. 23) : 

"In pursuing this inquiry at the bar it has been said that the Constitution 
does not confer the right of intercourse between state and state. That right 
dérives its source from those laws whose authority is acknowledged by civi- 
lized man throughout the world. This is true. The Constitution found it 
an existing right, and gave to Congress the power to regulate it." 

Without citing other authorities, it is sufficient to quote the forcible 
statement of the principle by Chief Justice VVhite in the Employers' 
Liability Cases, supra, 207 U. S. 463, at page 502, 28 Sup. Ct. 141, 
at page 147 (52 L. Ed. 297) : 

"It remains only to conslder the contention which we hâve previously 
Quoted, that the act is constitutlonal, although it embraces subjects not 
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within the power of Congress to regulate commerce, because one who engages 
in Interstate commerce thereby submlts ail his business concerns to the regu- 
lating power of Congress. ïo state the proposition is to réfute It. It as- 
sumes that, because one engages in Interstate commerce, he thereby endows 
Congress with power uot delegatod to it by the Constitution; in other words, 
with the right to legislate coucerning matters of purely state concern. It 
rests upou the conception that the Constitution destroyed the freedom of 
commerce which it was Its purpose to préserve, slnce it treats the right to 
engage in Interstate commerce as a privilège whlch cannot be avalled of ex- 
cept upon such conditions as Congress may prescribe, even although the con- 
ditions would be otherwlse beyond the power of Congress. It is apparent 
that if the contention were well founded it would extend the power of Con- 
gress to every conceivable subject, however inherently local, would obUterate 
ail the limitations of power imposed by the Constitution, and would destroy 
the authority of the states as to ail conceivable matters which from the 
beginning hâve been, and must continue to be, under their control so long 
as the Constitution endures." 

In the light of thèse décisions, nothing further need be said in this 
connection in answer to the argument hère considered. 

In the second place it is urged, and this appears to be the ground 
upon which the government chiefly relies, that the amendment should 
be upheld as a valid régulation of interstate commerce, to prevent 
monopoly, or, as it is said, to prevent a tendency to monopolize, and 
therefore any incidental injury which results must be regarded as 
immaterial. This position is indicated by the following paragraph in 
the reply brief of the learned Assistant Attorney General : 

"ïlie argument that thèse pipe Unes are not themselves monopolies within 
the meaning of the Sherman Act [Act JuTy 2, 1890, c. 64T, 26 Stat. 209 (U. S. 
Gomp. St. 1901, p. 3200J) is wholly irrelevant. ïhat act applies only to con- 
cerns that are already monopolles, or are attemptlng (intentîonaUy) to mo- 
nopolize. The présent act is designed to go 'beyond the Sherman Act. The 
Sherman Act cuts down the full-grown plant ïhe pipe-line amendment pulls 
up tlie roots from which it grew. It does not prohlbit the private opération 
of thèse pipe Unes because they are monopolies, but because such private 
ownershlp has proved itself to be the source of monopolles, because it con- 
tains an inevitahle tendency toward monopoly." 

This contention also appears to involve the assumption that the 
amendment prohibits thèse petitioners, and other companies of like 
character, from transporting their own oil by means of pipe lines, un- 
less they also transport for others and become common carriers of 
that article. We hâve already endeavored to show that the législation 
cannot be sustained even if this construction be accepted; but since 
such a construction seems to be suggested in support of the monopoly 
argument now considered, it may be suitable to add some observa- 
tions to what has already been said. As heretofore stated, the amend- 
ment in terms applies to ail persons and corporations engaged in the 
interstate transportation of oil by means of pipe lines, whether their 
business be extensive or insignificant, "who shall be considered and held 
to be common carriers within the mesning and purpose of this act." 
When this amendment was adopted in 1906 there were quite a large 
number of persons and corporations owning private pipe lines which 
they used in carrying on the business in which they were severally 
engaged, and the amendment operated upon ail of them when it went 
into efifect. They were thereby subjected to ail the applicable provi- 
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sions of the act and déclarée! to be common carriers within its mean- 
ing and purpose. The exclusive use of their pipe line properties, 
which tliey had theretofore enjoyed, was brought to an end, and 
those properties in effect appropriated for the use and benefit of oth- 
ers and required to be thereafter operated as public facilities in ac- 
cordance with the provisions of the reguiating statute. 

The properties vvhose status was thus attempted to be changed had 
been acquired by the respective companies under the laws of the 
States of their création, and without violation or évasion of any fédéral 
enactment. Each of thèse concerns was carrying on a legitimate 
business, whether producing oil in the crude state of a natural de- 
posit, buying and selling it in that condition, or manufacturing an 
article better adapted to the needs of consumers by the process of re- 
fining ; and the transf er of the crude oil by pipes f rom wells to tanks, 
from tanks to points where delivery was made to customers, or by re- 
finers from points of production or purchase to their refineries, were 
in every sensé legitimate business opérations. Equipped with thèse 
valuable aids to their private pursuits, the pipe line owners ail at once 
fînd themselves subject to a law which obliges them to become common 
carriers of oil under stringent régulations. It is idle to say that they 
can avoid the obligations which this amendment imposes by going 
eut of the pipe line business. Practically speaking, they hâve no such 
élection, because the discontinuance of pipe line transportation in- 
volves the virtual destruction and loss of their pipe line properties. 

Nor is this alternative contemplated by the enactment. On the con- 
trary, the only rational vievv of its intent and purpose assumes that 
thèse pipe lines would be kept in opération under the law which de- 
voted them to public use. It is the "necessary or natural" efïect of 
a statute which must be taken into account, as the Suprême Court 
said in Minnesota v. Barber, 136 U. S. 320, 10 Sup. Ct. 862, 34 L. 
Ed. 455 ; and it is beyond question that the persons and corporations 
brought within the reach of this amendment were not expected to 
abandon the pipe lines which they had constructed, but rather and be- 
yond doubt to continue their use as public facilities under public régu- 
lation. The amendment was plainly designed to subject to public use 
thèse private pipe lines as they were then in opération and because in 
the nature of the case they must continue to be operated. The alter- 
native of abandonment was not in contemplation, and there is no basis 
for the assumption hère considered. 

Can the amendment be sustained as a valid régulation to prevent 
monopoly or a tendency to monopoly? It is not open to doubt that 
Congress has power to legislate, within constitutional limits, for the 
prévention or suppression of monopoly; and the exercise of that 
power is manifested in the enactment of the potent and far-reaching 
anti-trust law of 1890. It is quite évident, however, and the govern- 
ment makes no claim to the contrary, that nothing which thèse peti- 
tioners are doing or hâve done amounts to a violation of the anti-trust 
law, for hère there is no combination, no absorption or control of one 
by another, no concerted action of any sort, not even a common un- 
derstanding. This being so, it must resuit that the amendment in 
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question, upon the theory now considered, is of broader scope and 
much more drastic character than the enactraent of 1890, and that, 
as above stated, is the government's contention. 

It will be observed that the amendaient makes no mention of mo- 
nopoly, and therefore does not purport on its face to be a measure for 
breaking up an alleged monopoly and preventing its continuance. 
But disregarding the absence of any declared purpose, and taking into 
account the circumstances under which the amendment was adopted, 
we may properly consider its vahdity upon the assumption that the 
real, though undisclosed, purpose was to destroy that degree of con- 
trol of the oil business which is claimed to resuit from the private 
ownership of pipe lines and which is asserted to be monopoHstic. 
The province of the courts in such an inquiry is defined in Minnesota 
V. Barber, supra, 136 U. S. 320, 10 Sup. Ct. 864, 34 L. Ed. 455, as 
f ollows : 

"Upon the authority of those cases, and others that eould be clted, It is our 
duty to inqulre, in respect to the statute before us, not oiil.y whether there is 
a real or substantlal relation between its avowed objects and the means de- 
vised for attaining tbose objects, but whether by its necessary or natural 
opération it impairs or destroys rights secured by the Constitution of the 
United States." 

And in C, B. & Q. Ry. v. Drainage Com'rs, 200 U. S. 593, 26 Sup. 
Ct. 350, 50 L. Ed. 596, 4 Ann. Cas. 1175, it was said: 

"If the means employed hâve no real, substantial relation to public objects 
which goverument may legally acconiplish, if they are arbitrary and uurea- 
sonable beyond the necessitles of tlie case, the judlciary will disregard mère 
forms and interfère for the protection of rights iujuriously affected by such 
illégal action. The authority of the courts to interfère in such cases is be- 
yond ail doubt." 

We are therefore to détermine whether there is any real and sub- 
stantial relation between the assumed purpose of the amendment, 
which is the prévention of monopoly, and the means adopted to ac- 
complish that resuit, namely, depriving petitioners of the exclusive 
use of their private pipe lines and requiring such lines to be operated 
for the benefit of the public, and whether the means so employed are 
arbitrary, unreasonable, and beyond the necessities of the case. 

It is quite impossible for us to perceive any such relation, unless the 
opération of a private pipe line tends necessarily by its nature and 
the function it performs to produce a monopoly. The government 
asserts that this is the case and bases its argument upon that proposi- 
tion; but neither in brief nor oral argument is there any statement 
of the ground or reasons upon which the assertion is predicated. Ex- 
planation is wanting of how it happens, or why it follows, or from 
what facts it is deduced, that the private opération of a pipe line in 
the private business of its owner produces, or has any tendency to 
produce, the conditions and results which the law denounces as a 
monopoly. Much is said about the debates in the Senate when the 
amendment was pending, and référence is made to the report of the 
Commissioner of Corporations submitted shortly before, which gives 
a fuU account of the investigation that Congress had previously or- 
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dered. But we find nothing either in the debates or the report which 
has any appréciable bearing upon the question now considered. The 
discussions in the Senate and in the report of the Commissioner deal 
with the conditions of unified ownership or control by the Standard 
Oil Company of a great portion of the pipe Hnes of the country, in- 
cluding the common carrier pipe Hnes, and the resulting advantage 
and power of that company, which were alleged to constitute an un- 
lawful monopoly. But this cornes quite short of disclosing how or 
why a private pipe hne used solely in its owner's private business be- 
comes of necessity, or can become while so employed, a facility which 
he may be forbidden to use, or the use of which he may be com- 
pelled to give to the pubHc, because it is claimed to be a monopoly or 
to hâve a monopolistic tendency. 

We are therefore unable to see that the Standard Oil Case has any 
application to the présent controversy. That case involved the mo- 
nopolization or tendency to monopoly which was alleged to resuit from 
the combined control by the Standard Oil Company of New Jersey, 
through its dominant ownership of the stocks of numerous companies, 
of the greater part of ail the pipe lines of importance throughout the 
country, both public and private, together with numerous refineries 
and facilities for marketing which were potentially compétitive. 
Standard Oil Company v. United States, 221 U. S. 70-77, 31 Sup. Ct. 
502, 55 L. Ed. 619, 34 h. R. A. (N. S.) 834, Ann. Cas. 1912D, 734. 
The Suprême Court held that this vast combination and the methods 
of dealing which its power enabled it to enforce constituted a monop- 
oly forbidden by law. But that is far from saying that private pipe 
lines separately owned by dealers in oil or refiners, and used by them 
in the private business in which each is separately engaged, are or 
can be a monopolistic possession. In short, there is no process of rea- 
soning which sustains the contention that the ownership and opération 
of private pipe lines, such as are hère involved, tends in the nature of 
things to or results in monopoly. 

We hâve searched the décisions in vain for any définition of mo- 
nopoly, any statement of its éléments, or description of its characteris- 
tics, which would include or apply to the activities of thèse petitioners 
and similar pipe line owners. In the absence of some contract or 
combination between competitors, some mutual agreement or under- 
standing which has in view or actually results in restricting compéti- 
tive freedom, ail of which are hère wanting, it would seem that mo- 
nopoly by a single individual must consist of or be eflfected by some 
acts or séries of acts or continued course of dealing which opérâtes 
to deprive others of privilèges or opportunities which rightfully be- 
long to them and which they would otherwise enjoy. But how does 
the possession of a private pipe line by one of many oil producers or 
dealers take from the others any privilège or opportunity which is 
rightfully theirs or which they are justly entitled to share with the 
more fortunate owner? Of what right can they be said to be de- 
prived, or in what respect are they subjected to any injury or disa- 
bility which is illégal? 
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True^the possession of a pipe line enables its owner to transport 
his oil to the refinery or other market at very small cost compared 
withî any other means of conveyance. The practical resuit may be, 
and in most instances dotibtless would be, that other producers find 
it to their interest to sell the output of their wells to the owner of the 
pipe line, and in this sensé it may be said that they are obliged to sell 
to him. Granted that his pipe line gives him such command that he 
is able to control or even fix the selling price of the crude article in 
that particular field or territory, upon what sustainable theory can it 
be claimed that other producers are deprived of anything which right- 
fully belongs to them because they do not or cannot provide them- 
selves with the same means of reaching the market ? And upon what 
conception of constitutional rights can it be contended that Congress 
bas the power to transform this private pipe line into a public facility 
and require its owner to become a common carrier? If this can be 
clone, if a mère act of législation can change the légal status of his 
property from private to public and compel him against his will to 
dévote that property to public use, with ail the burdens and obligations 
which he must thereby assume, is not the fifth amendment as to him 
shorn of its vitality and its protective power reduced to a shadow? 

In the nature of things one who owns private property of substan- 
tial value bas an advantage over those not fortunate enough to bave 
similar possessions, and this advantage ranges through ail degrees. 
It frequently results in commercial dominance of precisely the san:e 
sort and quite as complète as the alleged monopoly hère considered. 
But the advantage so acquired, whatever its degree, is not monopolis- 
tic, nor are we able to see that it has any tendency, much less an in- 
évitable tendency, to bring about the conditions which constitute an 
unlawful monopoly, except upon the socialistic theory that ail private 
ownership is indefensible and that everything should be held in com- 
mon. The simplest conception of private property implies possession 
which is exclusive and enjoyment from which others may be debar- 
red ; it cannot otherwise be private. The advantage which comes from 
its legitimate use is a necessary incident of private ownership, and it 
is a misuse of terms to say that this advantage tends to monopoly. Al- 
though the private use of private property excludes others from the 
benefits and opportunities which the owner enjoys, and which might 
accrue to others if they shared in that use, yet this is not monopoliza- 
tion, whatever its indirect conséquences, because those who are ex- 
cluded hâve no rightful claim to that which belongs to the owner 
himself. It is only repeating to say that the private use by petitioners 
of the pipe lines in question has no relation to monopoly, and in no 
correct sensé of the word tends to monopoly, since such usé does not 
exclude others from any privilège which is rightfully theirs and in- 
volves only that exclusion which is inséparable from the possession 
and enjoyment of private property. It may be that the greater num- 
ber of oil producers are virtually compelled to sell their output to the 
owners of private pipe lines, because they are unable or unwilling to 
build pipe lines of their own, or because there are no common carrier 
pipe lines to which they hâve access; but we are quite unable to see 
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how the situation in which such producers are placée! gives them the 
right, or wliat constitutional power Congress can exert to endovv them 
vvith the right, to use the private Unes of petitioners and other private 
companies, or how the déniai of such use is a monopolistic exclusion, 
or indicates a tendency to monopoly, which deprives thèse private 
owners of the protection guaranteed % the fifth amendment. In our 
judgment there is no basis for the contention that the pipe line amend- 
ment has any real or substantial relation to the monopoly alleged to 
resuit from the nature and methods of pipe line transportation. 

This conclusion in effect disposes of the kindred contention that any 
injury to private pipe line owners resulting from the amendment is 
not a taking of their property but is merely incidental to the legitimate 
exertion of governmental power. The paragraph already quoted from 
Alinnesota v. Barber, 136 U. S. 320, 10 Sup. Ct. 864, 34 L. Ed. 455, 
déclares it to be the duty of the court, in considering législation of 
this character, to inquire "whether by its necessary or natural opéra- 
tion it impairs or destroys rights Secured by the Constitution of the 
United States." 

Keeping in mind the unmistakable intent and meaning of this 
amendment, it seems to us quite obvions that its "necessary or natural 
opération" must impair and measurably destroy rights of ownership 
and use which the Constitution protects from invasion, and accomplish 
inevitably a taking of property within the meaning and intent of the 
fifth amendment. As already pointed out, the amendment does not 
in terms or contemplation prohibit the continued use of thèse private 
pipe lines by their respective owners, nor does it attempt to regulate 
in any way their use and opération as private lines. It does neither 
of thèse things. It goes much further, and aims at something essen- 
tially diflferent, since it undertakes to deprive the owners of private 
pipe lines of the exclusive use of their property, dévotes that property 
to the service of the public, and compels them to become common car- 
riers against their will. Does not this of necessity amount to a tak- 
ing of private property for public use, and how can it be reasonably 
claimed that the resulting injury is only incidental? We hâve ex- 
amined ail the cases cited by counsel and many others which deal with 
the police powers of the states and the exercise of analogous powers 
by Congress, but none of them reaches the question hère presented or 
gives support to the government's contention. It seems to us too 
plain for argument that thèse private pipe lines cannot be legislated 
into public facilities, and that the amendment necessarily deprives the 
owners of such lines of their property rights without just compensa- 
tion. 

"The constitutional requlrement of due proeess of law, which embraces com- 
pensation for private property taken for public use, applies in every case of 
the exertion of governmental power. If in the exécution of any power, no 
matter what it Is, the government, fédéral or state, finds it necessary to take 
l)rivate property for publie use, it must obey the constitutional injunction to 
uiake or secure just compensation to the owner." C, B. & Q. By. v. Drain- 
age Conmiissloners, supra, 200 U. S. 593, 26 Sup. Ct, 350, 50 L. Ed. 696, é 
Ann. Cas. 1175. 

204 F.— 52 
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So much was said in argument about the Commodities Case that 
we ref er to it briefly for the purpose of pointing out the f undamental 
différence, as we conceive, between the question there decided and the 
question involved in the cases at bar. In that case the Suprême Court 
was dealing with a law prohibiting railroad companies, which are 
common carriers in a complète and pecuhar sensé, from transporting 
their own property, with certain exceptions. It is unquestionably a 
valid régulation of interstate commerce to require the public carriers 
of that commerce to charge like rates for like service and to make no 
unjust discrimination between persons or places. To give full effect 
to such a fundamental principle of régulation, Congress bas ample 
power to prevent anything which impairs its full opération. It may 
therefore prohibit any use of an interstate railroad which is inconsis- 
tent with or antagonistic to the equal public use which such a railroad 
is bound to afïord, or which is liable to defeat in any respect or degree 
the public purpose for which it is chartered. But it is an altogether 
différent proposition to say that Congress, under the guise of regulat- 
ing interstate commerce, may by a législative decree couvert thèse 
private pipe Unes into public utilities and force their unwilling owners 
to take upon themselves the obligations of common carriers. We find 
nothing in the Commodities Case which is at ail at variance with the 
views herein expressed or which tends to support the validity of this 
amendment. 

It is hardly necessary to observe that the législation under review 
involves no question of public morals, or health, or safety, and there- 
fore it seems plain that the doctrine of the Lottery Case and similar 
décisions bas no application to the présent controversy. 

[4] It remains to consider briefly some minor contentions, which 
appear to be more or less relied upon by the government, and which 
perhaps should not be left unnoticed. One of thèse contentions is 
based upon f acts which are common to ail private pipe Une companies ; 
the others arise out of facts which are peculiar to one or more of 
thèse petitioners. 

1. The pipe lines of each company are in numerous instances laid 
across, and sometimes along, public streets and highways, usually be- 
low the surface, under permission of the local authorities. From this 
circumstance or condition it is suggested that the petitioners bring 
their pipe lines within the regulating power of Congress, as they 
might not if there were no use or occupancy of lands dedicated to 
the public for highway purposes. Upon this point we concur in the 
opinion expressed by the Commission in its report, as follows: 

" * * * It appears that the usual policy of the lines is to deal with the 
owner of the abutting property in acquiring such highway rights upon the 
theory that such abutting owners own also the fee in the highway, and that 
the public right therein Is a niere easeinent of passage. That this is the gên- 
erai ruie of law there can be no doubt, and the few exceptions occur in 
States where the question hère at issue Is unlikeiy to arise. We are of the 
opinion that a pipe Une is not inipressed with the obligations of a common 
carrier merely because, by arrangement with the abutting owner, it uses a 
public highway for right of way purposes." 
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Accepting this as a correct statement of the law, it follows that 
Congress has no power to compel a private pipe line owner to be- 
come a common carrier of oil merely because his pipe line crosses or 
is laid along public highways. 

2. We also agrée with the Commission that the validity of this 
amendment is not sustained by the fact that the pipe Unes of some of 
the petitioners, for shorter or longer distances, ^re laid upon the 
rights of way of certain interstate railroads under contract arrange- 
ments between the pipe line owners and such railroads. Whatever 
may be the right of a railway company to permit such use of its prop- 
erty or the authority of Congress to prohibit it, we are clearly of opïn- 
ion that the power to compel thèse petitioners to become common car- 
riers of oil, if that power be otherwise wanting, is not brought into 
existence as to them by the circumstance that portions of their lines 
are constructed and operated on railroad rights of way. Whether or 
not a given pipe line company is a common carrier dépends upon the 
business in which it engages and for which its pipe lines were pro- 
vided, and not upon the character of the route upon which those lines 
are located. 

[5] 3. As above stated, the Prairie Oil & Gas Company was organ- 
ized in 1900 under the laws of the state of Kansas. Subsequently, in 
1905, the Législature of that state passed a law containing this provi- 
sion: 

"Ail pipe Unes laid, built, or maintalned for the conveyance of crude oil 
within the state of Kansas are hereby declared to be common carriers, and 
said conveyance of said oil shall be in the manner and under the restric- 
tions in this aet provided." Laws 1905, c. 315. 

We are of the opinion, without reviewing the argument, that this 
law was passed in disregard of the Constitution of the state of Kan- 
sas and is therefore invalid ; and it appears not to hâve been enforced 
in that state. Moreover, it seems sufficient to say, as the Commission 
in substance say s, that fédéral power in such a case is not derived f rom 
a state enactment, and that, if Congress is without power to compel 
private pipe line companies to become common carriers of oil in inter- 
state commerce, a state statute is not less ineffectual. In this connec- 
tion it is rather interesting to observe that the Uncle Sam Oil Company 
claims to be prohibited by the laws of the state of its création from 
engaging in the business or acting in the capacity of a common carrier. 

4. It appears that portions of the lines of the Prairie Oil & Gas 
Company and of the Uncle Sam Oil Company were laid through 
Indian lands under a permit granted by the Secretary of the Inte- 
rior. Among the rules and régulations for granting rights of way to 
pipe line companies prescribed by the Secretary of the Interior on 
December 2, 1906, was the foUowing: 

"And no application for the construction of a pipe line will be approved 
unless the applicant agrées that such pipe line shall be held to be a common 
carrier and agrées to ail the provisions hereof." 

We are satisfied from the record that the permit to the Prairie Oil 
& Gas Company was granted prior to the date mentioned and under 
régulations which did not contain the quoted condition. This being 
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so, there is no basis for contending that this company assumed any 
public obligation by reason of the fact that it was permitted to lay its 
lines across the lands in question. Moreover, we incline to the opin- 
ion, from examination of the law under which the Secretary acted, 
that he had no authority to impose such a condition (United States v. 
McMurray [C. C] 181 Fed. 723); and this, perhaps, accounts for the 
circumstance that the condition was eliminated in 1909, as we under- 
stand the matter, and has not since been required. It is also to be not- 
ed with référence to this contention that no part of the lines of thèse 
companies, including those laid across Indian lands, has ever been 
uséd as a common carrier line or for any other purpose than to trans- 
port the property of its owner. 

[6] S. The remaining contention relates to the pipe lines of the 
Standard Oil Company of New Jersey, and is based upon facts which, 
so far as deemed material, may be summarized as follows : The line 
from Unionville across the state of New Jersey to the Bayonne re- 
finery was built upon private rights of way and put into opération in 
1882 by the National Transit Company, which, under the terms of its 
charter, is a common carrier in the state of Pennsylvania. About 
May 1, 1894, this line was transferred to the New York Transit Com- 
pany, which was incorporated under a law of the state of New York, 
by virtue of which it became a common carrier within that state. 
The line from Centerbridge to the Bayway and Bayonne refineries 
was built upon private rights of way and put into opération in 1897 
by the National Transit Company. The line from Fawn Grove to 
the Baltimore refinery was likewise built upon private rights of way 
and put into opération about 1885 by the National Transit Company. 

The New York Transit Company was never reincorporated in the 
state of New Jersey, nor was the National Transit Company ever re- 
incorporated in the state of New Jersey or the state of Maryland. 
In neither of thèse states is there any law providing for the organiza- 
tion of common carrier pipe line companies, and neither of the cor- 
porations mentioned has ever possessed or attempted to exercise the 
right of eminent domain in New Jersey or Maryland. Nor has either 
of them, under the laws of those states, or by virtue of any agreement 
connected with its acquisition of rights of way or otherwise, ever as- 
sumed the obligations of a common carrier, or at any time acted in 
that capacity, in the states in which the lines in question are located. 

Subsequently thèse three lines were sold and transferred to the 
Standard Oil Company of New Jersey, one of the petitioners herein. 
The preliminary steps appear to hâve been taken in November, 190.S, 
and the sale consummated by delivery of deeds of conveyance in 
July, 1906. Shortly afterwards the purchaser took over the entire 
opération of the lines, and has since used them exclusively for trans- 
porting its own oil to the refineries mentioned; and we assume for 
présent purposes that this transfer was made in anticipation of the 
passage of this amendment or some similar law, and to avoid any un- 
desired conséquences which might foUow from such législation if 
the lines remained in the possession of their former owners. 

Nevertheless we are unable to see that the facts hère referred to 
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place the owner of thèse particular lines on any différent footing froni 
other private pipe line companies as respects the vaHdity of the pipe 
hne amendment. The former owners were never under obhgation 
by their charters or otherwise to perforai the duties of a common car- 
rier in New Jersey or Maryland. They never had held themselves out 
as common carriers in those states; nor had either of them in fact 
carried oil therein, except for a single customer. The fact that the 
transit companies were organized as common carriers in New York 
and Pennsylvania did not make them common carriers in New Jersey 
or Maryland ; nor, in our opinion, would it prevent them, even if they 
had been carrying for the public, from discontinuing such service in 
the latter states and becoming therein purely private pipe line com- 
panies. Weems Steamboat Co. v. People's Co., supra. We think it 
also clear that they had the right to sell thèse New Jersey and Mary- 
land liiies to the Standard Oil Company, that the purchaser had a 
right to acquire and use them exclusively in its private business, and 
that no public obligation was thereby assumed or public duty imposed 
(Oman v. Bedford-Bowling Green Stone Co., 134 Fed. 64, 67 C. C. 
A. 190) ; and it is equally clear that neither the right of the transit 
companies to sell nor the right of petitioner to buy was affected by 
the assumed motive for the transaction. Without amplifying the ar- 
gument we hâve no hésitation in holding that, if the amendment in 
question is invalid as to the other private pipe line companies, for the 
reasons above stated, it is equally invalid as to this petitioner and the 
particular lines hère considered. 

This discussion might be prolonged almost indefinitely, for the un- 
derlying question is full of suggestions ; but enough has been said to 
indicate the gênerai reasons upon which we base our conclusion. We 
are împressed with the serions and unwelcome responsibility of in- 
validating in any respect an act of Congress, because it manifests an 
exertion of power in excess of constitutional limitations. But we can- 
not escape the conviction that this pipe line amendment, which we 
must construe according to its undoubted meaning, is an act of légis- 
lation which plainly invades the rights secured to thèse petitioners by 
the fifth amendment, and we cannot, therefore, do otherwise than 
stay the enforcement against them of the Commission's order. With- 
out référence to other considérations which might justify preliminary 
injunctions in thèse cases, we hâve purposely placed our décision upon 
grounds which in effect détermine the controversy, and we hâve donc 
so to avoid occasion for protracted trials and to aid an early review 
by the court of last resort. 

A preliminary injunction will be granted as prayed for in each of 
the above-entitled cases, and it is so ordered. 

MACK, Judge (dissenting). I concur with the majority of the 
court in their construction of the statute. Because of the conclusions 
reached on the constitutional question, it is unnecessary for me to 
differentiate the several petitioners or to express any opinion on the 
so-called minor contentions. 
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On the fundamental question of the constitutionality of this leg;is- 
lation, under which, in effect, interstate transportation of oil by pipe 
lines is prohibited unless the transporter will act as a common carrier 
subject to the provisions of the interstate commerce act, I am com- 
pelled to dissent. It is conceded in the majority opinion that an act 
of Congress is constitutional if its object is within the realm of fédéral 
authority, and if the means employed for its accomplishment hâve a 
real and substantial relation thereto, and are not arbitrary, unreason- 
able, and beyond the necessities of the case. 

A doubt, however, is not to be resolved against but in favor of the 
validity of législation. Courts should not déclare a statute unconsti- 
tutional until they are satisfied thereof beyond a reasonable doubt. 
Whether consistently carried out in practice or not, this has ever been 
a fundamental rule in our jurisprudence. Ogden v. Saunders, 12 
Wheat. 213, 6 L. Ed. 606. While its application alone would compel 
me to dissent in this case, I do not rest my conclusions upon the ex- 
istence of a reasonable doubt. In my judgment, the act is within the 
power of Congress to regulate interstate commerce. 

This power may be exerted for many purposes : directly, to remove 
restraints thereon or obstructions thereto; indirectly, to conserve the 
public health or morals or to promote the gênerai welfare. The 
means to be adopted for the accomplishment of a legitimate purpose 
rest in the sound discrétion of Congress subject only to the limitation 
hereinbefore stated. As the Suprême Court in its most récent déci- 
sion bearing on this question says (Hoke v. U. S., 227 U. S. 308, 33 
Sup. Ct. 281, 57 L. Ed. , Feb. 24, 1913) : 

"Congress may adopt not only means necessary but convenient to its exer- 
cise and the means may hâve the quality of police régulations." 

What, then, is the object of this act? Its aim is neither completely 
to take from the owner or absolutely to prohibit his use of pipe lines 
theretofore within his exclusive control; it does, however, condition 
that use in interstate commerce upon his permitting a like use by the 
gênerai public on payment of reasonable compensation therefor; the 
alternative is to cease to operate them or to dispose of them. 

Clearly, therefore, the gênerai purpose is to regulate interstate com- 
merce in oil; the immédiate spécifie object is to remove a serions ob- 
struction to the free play of compétitive forces in the industry, to 
prevent a monopolization of a part of such commerce. It is imma- 
terial that this purpose is not proclaimed in the act itself ; the history 
of the législation and the debates, particularly in the Senate, leave no 
room for doubt as to the evils which Congress and the public generally 
believed to exist. 

In 1905 the House of Représentatives had directed an investiga- 
tion of the oil industry by the Bureau of Corporations. In 1906 a 
first report (59th Cong., Ist Sess., H. R. Doc. 812) was made, pri- 
marily on the opérations of the Standard Oil Company. (This was 
followed in 1907 by two more elaborate reports, as well as by a report 
of the Interstate Commerce Commission, S9th Cong., 2d Sess., H. R. 
Doc. 606.) The relation of pipe lines and pipe Une transportation to 
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the development of the industry was fully detailed; it was therein 
demonstrated, not merely that the unification of many of thèse lines 
under the Standard Oil Company was the keystone of its practical 
monopoly in the refined products, but also that the possession of the 
only pipe Hne in any field necessarily gave the owner thereof control 
in the distribution of oil there produced. He was for ail practical 
purposes the sole available customer for the greater part of crude oil 
and could thus ordinarily fix the price to be paid therefor. This was 
due to the utter practical impossibility of compétition between one 
dépendent upon railroad transportation and one who could transport 
his crude product through pipe lines. The important customer of the 
crude oil producer is the refiner. But as refineries are generally and 
more advantageously located in the great markets and near the sea- 
ports, and not in the oil fields, most of the crude oil must be trans- 
ported. Physically, this could be done in barrels or tank cars by rail- 
road ; economically, railroads cannot compete with pipe lines, because 
the actual cost of railroad transportation is three or four times that 
of pipe line transportation. 

A pipe line, however, is not a transportation facility readily avail- 
able to the producer, as is a horse and wagon, or to-day even an auto- 
mobile, to the average farmer. In the developed stage of the oil in- 
dustry it is, in its very nature, analogous to the instrumentalities used 
by common carriers and other public-service corporations. Ordinarily 
thèse lines are hundreds of miles in length. Like railroads, there are 
trunk and branch lines; to construct them requires large capital; to 
duplicate them between an oil field and its natural market would usu- 
ally involve économie waste similar to that caused by paralleling rail- 
road lines. 

An individual or corporation controlling the pipe line transportation 
in any field would thus hâve the same opportunity of monopolizing 
the distribution of the crude oil from that field as the owner of the 
only railroad in any section would hâve to monopolize the distribution 
of most articles produced or manufactured along the line. His own- 
ership gives him the practical power of monopolizing the purchase of 
the goods and of fixing the priée thereof, and thereby of monopoliz- 
ing Interstate commerce therein, at least, in certain territories. In the 
one case, as in the other, governmental régulation is essential to check 
this evil. 

The actual situation in 1906, as reported to Congress, was that most 
pipe lines, both common carrier and private, were under the domina- 
tion of the Standard Oil Company. The Commissioner of Corpora- 
tions had said that it had "ail but a monopoly of the pipe lines in the 
United States," and that "its control of them was one of the chief 
sources of its power." 59th Cong., Ist Sess., H. R. Doc. 812, pp. 36 
and 37. 

In Purity Extract & Tonic Co. v. Lynch, 226 U. S. 192, 33 Sup. Ct. 
44, 57 L. Éd. , the Suprême Court says: 

"The existence of power is not to be deuied simply because some innocent 
articles or transactions niay be fouiid within the proscribed class. The in- 
qulry must be whether, considerlug the end iu view, the statute passes the 
bounds ot reason and assumes the character of a merely arbitrary fiât." 
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And so it may well be that, eyen if the primary purpose of the act 
were to prevent the use of the pipe lines as an essential élément in and 
for the purpose of building up the Standard Oil Company's monopoly 
in the refined products, the povver of Congress is not to be denied 
merely because some other lines are brought within the terms of the 
act. 

To détermine, then, whether the means adopted to secure thèse 
legitimate ends are reasonable or not, we must consider what remé- 
dies were available by which the channels and instrumentalities of In- 
terstate commerce could be kept open so that ail producers on pay- 
ment of a reasonable compensation might be enabled to compete freely 
in their natural markets. 

Government ownership either through condemnation by eminent do- 
main or through the construction of new lines would be possible; 
but at this time, and until every other available measure of relief 
shall hâve proved inefïective, such a radical departure from the pre- 
vious policy of régulation, entailing, in the judgment of many, evils 
far greater than those attempted to be cured, cannot be deemed so 
feasible an alternative as to necessitate its adoption. Subjection of 
conimon carrier pipe lines to the stricter supervision and régulation 
prescribed by the interstate commerce act would afford only partial 
relief ; many, if not most, of the important lines were not operated by 
common carriers. 

Disintegration of the Standard Oil Company under the Sherman 
Act would probably resuit in freer compétition, but it would not give 
the necessary relief to independent producers, who would still hâve 
to sell to the private pipe line owner or stimulate effectively the con- 
struction of independent refineries, which, under a régime of private 
pipe lines, would hâve difficulty in securing the crude product. 

The only feasible remedy was the one adopted by Congress, to make 
the existing facilities available to the public generally, by prohibiting 
their use except on this condition. That thereby the exclusiveness of 
private ownership was invaded does not render the act unconstitution- 
al. The case of Weems Steamboat Co. v. Peoples Co., 214 U. S. 345, 
29 Sup. Ct. 661, 53 L. Ed. 1024, 16 Ann. Cas. 1222, held only that at 
common laiv and ivithout statutory grant no one could compel another 
to permit the use of his property for just and reasonable compensation 
merely because the property, a private wharf, was a désirable or even 
an essential facility of commerce. The court, however, expressed no 
opinion on the validity of législation compelling such permission. 

Congress, like the state Législatures, can authorize the actual de- 
struction of private property if such destruction be reasonably essen- 
tial to the accomplishment of a legitimate législative purpose. Hipo- 
lite Egg Co. V. U. S., 220 U. S. 45, 31 Sup. Ct. 364, 55 L. Ed. 364. 
It may prohibit and it bas absolutely prohibited certain forms of inter- 
state commerce. Hoke et al. v. U. S., supra; The Lottery Case, 188 
U. S. 321, 23 Sup. Ct. 321, 47 L. Ed. 492. 

Under the Sherman Act, disintegration of vast combinations of 
capital bas been decreed, irrespective of the dépréciation therein pro- 
duced in the value of property. Standard Oil Co. v. U. S., 221 U. S. 
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1, 31 Sup. Ct. 502, 56 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 
1912D, 734. Under the commodities clause common carriers are pro- 
hibited from transporting certain of their own property, and are thus 
compelled to part with the ownership before transportation, regardless 
of the loss suffered thereby. U. S. v. D. & H. Co., 213 U. S. 366, 29 
Sup. Ct. 527, 53 L. Ed. 836. By the Carmack amendment the burden 
of responding in damages to a shipper for losses occasioned by the acts 
of independent, but Connecting, carriers is imposed upon the initial 
carrier "as a condition of continuing in that traffic." A. C. L- v. Riv- 
erside Mills, 219 U. S. 186, 31 Sup. Ct. 164, 55 L. Ed. 167, 31 h. R. 
A. (N. S.) 7. 

And in cases not involving common carriers, prohibition acts adopt- 
ed under a state power no more extensive than that granted to Con- 
gress by the commerce clause as limited by the fif th amendment hâve 
been held constitutional, despite the practical destruction thereby of 
most of the value of brewery and distilling plants. Mugler v. Kansas, 
123 U. S. 625, 8 Sup. Ct. 273, 31 L. Ed. 205. And if a state, in the 
régulation of private business, such as banking, in order to promote 
the public welfare, may "go from régulation to prohibition except up- 
on such conditions as it may prescribe" (Noble State Bank v. Haskell, 
219 U. S. 104, 31 Sup. Ct. 186, 55 L. Ed. 112, 32 L. R. A. [N. S.] 
1062, Ann. Cas. 1912A, 487; see Engel v. O'Malley, 219 U. S. 128, 
31 Sup. Ct. 190, 55 L- Ed. 128), is the fédéral government to be de- 
nied the use of like means ? 

The power to regulate cannot, of course, be used, either directly or 
by the imposition of conditions précèdent to the exercise of the right 
to engage in Interstate commerce, as a subterfuge to extend the juris- 
diction of the fédéral government to those liiatters over which the 
States hâve exclusive control. Employers' Liability Cases, 207 U. S. 
463, 28 Sup. Ct. 141, 52 L. Ed. 297. The amendment in question, 
however, makes no such attempt. The condition thereby imposed is 
not in any sensé a régulation of domestic commerce; it is directly and 
essentially a régulation of interstate commerce alone. 

The remedy prescribed by this amendment is far less drastic than 
that adopted to abate other restraints on interstate commerce ; that it 
is feasible is demonstrated by the fact that many pipe lines are op- 
erated by common carriers, and that in at least two states, Kansas and 
West Virginia, ail pipe Hne carriers are declared by statute to be 
common carriers. Therefore, in my judgment, it cannot be deemed 
an unreasonable or arbitrary exercise of législative power. 

But if, as is contended, the act cannot be sustained as a legitimate 
régulation of commerce, if it amounts to a taking of private property 
for public use, does it afiford the owner the just compensation to which 
he is constitutionally entitled? To deprive one of the entire or partial 
use of property is a taking thereof. A distinction, however, may well 
be made in the method of compensation, dépendent upon whether 
the owner is deprived of his title, of the possession, or only of the ex- 
clusive use. Otis Co. V. Ludlow Ce, 201 U. S. 140, 26 Sup. Ct. 353, 
50 E. Ed. 696, and Clark v. Nash, 198 U. S. 361, 25 Sup. Ct. 676, 49 
L,. Ed. 1085, 4 Ann. Cas. 1171, are cases in which only the exclusive- 
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ness of the owner's use of his property was invaded; his title and 
possession were undisturbed. In the former, only a right of action 
in tort was given to the upper riparian landowner for the damages 
that would be caused from time to time by overflowing his land pur- 
suant to a statutory right granted to the builder of a dam; in the 
latter, while payment for the easement of bringing water through a 
neighbor's private irrigation ditch was required under a statute grant- 
ing individual owners of arid land the right so to use the private 
property of others, no security was provided for the share of mainte- 
nance expense to be paid from time to time. Each of the statutes was 
held to be constitutional. 

In the présent case, just and reasonable compensation for the use 
to be made from time to time of thèse pipe lines is secured, and it 
may well be doubted whether any other or additional compensation 
can constitutionally be demanded merely because of the change in the 
status of the pipe Hne owner to that of a common carrier and the 
conséquent subjection of the Hne itself and of the owner to the regu- 
latory supervision of the Interstate Commerce Commission. 



In re OXLEY et al, 
(District Court, W. D. Washington, S. D, April 28, 1913.) 

No. 846. 

Bankbuptct (§ 346*) — Taxes — Priori ty oveb Expkxses of Administration. 

Bankr. Act July 1, 1898, c. 541, § 64a, 30 Stiit. 563 (U. S. Comp. St. 
1901, p. 3447), wliich requires the court to orUer the trustée to pa.v 
ail taxes legally due and owing In advauce of the payment of dividends 
to creditors, sliould be construed lu accordance wirli équitable princlples ; 
and where taxes due a comi_ty are a lien on tlie property of a bankrupt, 
the greater portion of which has been taken to satisfy a mortgage, leav- 
Ing no inore tlian sufflcient to pay the costs and expenses of administra- 
tion, it is withiu the power of the court to require the county to resort to 
the mortgaged property. 

[Ed. Note.— -For other cases, see Bankruptcy, Cent Dig. § 535; Dec. 
Dig. § 346.*] 

In Bankruptcy. In the matter of William A. Oxley and Thomas R. 
White, individually and as partners doing business as Oxley & White 
and as the McKinley Park Drug Company, bankrupts. On review of 
order of référée. Aiîîrmed. 

Lorenzo Dow and H. G. Fitch, both of Tacoma, Wash., for Pierce 
County. 

Raymond J. McMillan, of Tacoma, Wash., for trustée. 

CUSHMAN, District Judge. This matter is for décision upon a 
pétition of Pierce County, Wash., for a review of the referee's order 
denying an application of the county for the payment of certain taxes 
for the years 1910 and 1911, to the exclusion of the costs of adminis- 
tration of the bankrupt estate. 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The taxes hâve been lawfully assessed. If preferred to the costs 
and expenses of administration, nothing would remain of the estate 
for the payment of such costs and expenses, which equal or exceed the 
small amount remaining in the hands of the trustée. Eight-ninths of 
the property of the bankrupt was taken from the estate by the fore- 
closure of a mortgage — the estate consisting of a stock of drugs, and 
the only property remaining is cash in the trustee's hands reaUzed 
upon the remaining one-ninth. 

It must be presumed that the taxes were assessed equally against 
the entire estate — that taken upon the mortgage foreclosed as well as 
the remainder. It is not claimed that the county bas lost its Uen upon 
that portion of the estate taken under the mortgage; but it is con- 
tended, upon the part of the county, that its taxes should be paid out 
of the fund, in préférence to anything else ; that there is no obHgation 
on its part to look beyond the fund in the trustee's hands. 

The trustée reHes upon the following authorities: State of New 
Jersey v. Lovell, 179 Fed. 321, 102 C. C. A. 505, 31 L. R. A. (N. S.) 
988, 24 Am. Bankr. Rep. 562 ; In re Halsey Elec. Generator Co. (D. 
C.) 175 Fed. 825, 23 Am. Bankr. Rep. 401 ; Bardes v. Hawarden Bank, 
178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, 4 Am. Bankr. Rep. 
163; Collier on Bankruptcy, pp. 17, 18; Bispham's Principles of 
Equity, § 340. 

The authorities on the gênerai question of whether state and county 
taxes are to be preferred to the costs and expenses of administration 
do not appear to be uniform. Collier on Bankruptcy (9th Ed.) p. 889, 
B, and citations; City of Waco v. Bryan, 11 Am. Bankr. Rep. 485, 
127 Fed. 79, 62 C. C. A. 79; State of New Jersey v. Lovell, 24 Am. 
Bankr. Rep. 562, 179 Fed. 321, 102 C. C. A. 505, 31 L. R. A. (N. S.) 
988. 

The bankruptcy statute directs the court, in making provision for the 
payment of claims, to order the trustée to pay ail taxes "legally due 
and owing by the bankrupt to the United States, state, county, district 
or municipality, in advance of the payments of dividends to creditors." 
In construing this statute, no sufficient reason appears for disregarding 
principles of equity, which are to be applied generally in bankruptcy 
proceedings. Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 
1000, 44 L. Ed. 1175 ; Collier on Bankruptcy (9th Ed.) 21, § B. 

A familiar principle of equity is that of marshaling assets and se- 
curities. Where a créditer bas a lien on two funds in the hands of the 
same debtor, and another creditor bas a lien on one of them only, 
equity, on the application of the latter, will compel the former to make 
his debt out of that fund to which the latter cannot resort. 26 Cyc. 
927; Bispham's Principles of Equity, § 340. 

The county bas one lien upon the property taken upon the mortgage 
and upon the property from which the trustée realized the money now 
in his hands, and, by virtue of the bankruptcy statute, upon the money 
so reahzed. Pierce's Code 1912, tit. 501, § 215; Rem. & Bal. Code, § 
9235 ; Klickitat Warehouse Co. v. County, 42 Wash. 299, 84 Pac. 860; 
City of Puyallup v. Lakin, 45 Wash, 368, 88 Pac. 578; Lewis Cons. 
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Co. V. King County, 60 Wash. 694, 111 Pac. 892. The officers of this 
court hâve no rights beyond their claim upon the fund in the trustee's 
hands. 

No reason, based upon any équitable principle, has been advanced 
why the county should not be required to first exhaust its remedy 
against the mortgaged property, before resorting to the trustee's fund. 
The fact that the property foreclosed upon and the fund in the trus- 
tee's hands hâve both passed from the debtor's control and are now 
in the possession of separate persons- — the trustée acting merely in a 
représentative capacity — does not appear to be a sufficient reason for 
taking this case out of thé rule regarding the marshahng of assets and 
securjties. 

The referee's order will be affirmed. 



rXITED STATES ex rel. GOLDBERG v. WILLIAMS, Commissioner of 

Immigration. 

(District Court, S. D. New York. April 23, 1913.) 

1. Aliens (§ 46*) — Exclusion — Commission of Cbimikal Offense — Misap- 

l'ROPRIIATION BY l'ARTNBB. 

That an alien, applylng to enter tlie United States from Austria, ad- 
mitted the niisiippropriation of partnership funds, and that he broiight 
to the Uiiiteu States nioney wliich his partner in Austria had contributed 
to the firm, such admission did not show the commission of an offense 
In Austria, under the American law that a partner cannot be guilty of 
embezzliug partnership property, In the absence of proof that the Aus- 
trlan law was to the contrary. 

[Ed. Note. — For other cases, see Aliens, Cent. Big. § 105; Dec. Dlg. 
§ 40.*] 

2. Aliens (§ 49*) — Exclusion — Public Ciiaege. 

Where an alien, applylng to enter the United States, was not sliown 
to luive been under any dlsabillty, and possessed quite a large sum of 
nioney, lie could not lawfully be excluded, on the ground that he was 
îlkely to become a imbllc charge, thougli lie luay bave owed tlie money 
to another. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 107; Dec. Dlg. 
§ 49.*] 

Habeas corpus by the United States, on the relation of Benjamin 
Goldberg, against William Williams, Commissioner of Immigration, to 
obtain petitioner's release from custody under a déportation warrant. 
Writ granted. Petitioner discharged. 

John D. Nussbaum, of New York City (Ralph Barnett and Morris 
Jablow, both of New York City, of counsel), for relater. 

Henry A. Wise, U. S. Atty., and John N. Boyh, Asst. U.. S. Atty., 
both of New York City, for respondent. 

NOYES, Circuit Judge. [1] The immigration authorities found 
that the alien had admitted the commission of the crime of embezzle- 
ment and that was one ground for the order of déportation. I am 
unable to find in the record a basis for this finding. The alien did ad- 
mit the misappropriation of partnership funds. He admitted that he 

♦For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



SOUTHERN LUMBEB CORPOBAÏ'ION V. DOYLE 829 

brought to this country nioney which his partner had contributed to 
the partnership. He admitted that he owed his partner the money. 
But it would be quite inconsistent with his testimony to say that he ad- 
mitted the receipt of the moneys in any other way than as a partner. 
It is, however, a well settled rule of law in this country that while a 
partnership is in existence a partner cannot be guilty of embezzhng 
partnership property. This may net be the Austrian law and the ahen 
may be subject to extradition. So when ail the facts are shown the 
alien may not come within our rule. But this court must take the law 
of this country in the absence of proof of foreign law and must deal 
with the alien's statements rather than with outside proof. And if the 
alien were being tried for the offense of embezzlement and his whole 
testimony before the immigration authorities were put in as the évi- 
dence against him, it is very doubtful whether a judgment of convic- 
tion would stand. Much more, such statement cannot be held to con- 
stitute an admission of the commission of the crime. 

[2] The second ground upon which the alien was ordered deported 
was that he was likely to become a public charge. There is no évi- 
dence in the record, however, upon the question of the ability of the 
alien to earn a livelihood and support himself ; he is not shown to be 
under any disability and he is shown to possess quite a large sum of 
money although he may owe it to another. Under the décision of the 
majority of the court in United States v. Williams (C. C. A.) 200 Fed. 
541, fîndings of immigration authorities may be reviewed; some évi- 
dence must be shown to justify a judgment of déportation. This évi- 
dence I am unable to fincl in the présent case. 

I am extremely reluctant to interfère with the action of the immigra- 
tion authorities in this case. The alien certainly seems to be an un- 
desirable person. But in view of the limitations of the statutes and the 
governing rules of law, I am constrained to hold that he is unlawfully 
ordered deported and, consequently, he must be released from custody. 
And it is so ordered. 
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DOYLE et al. v. SOUTHERN LTJIBER CORI'ORATION. 

(District Covirt, E. D. South Carolina. Decenilier 5, 1912.) 

1. Specific Performance (§ 81*) — (,'ontuacts ExI'Oeceable — Coxtract for 
Sale of Standinc Tihbek — Aghee-mexï fok Estimate of Quaxtity. 

Oomplainant contracted to sell to défendant two tracts ot tiinber land 
and the standin,^' tiniber on a nxiinber of other tracts, the pi'ice to be a 
stated sum per thousand feet of the merchantable tlmber on ail the tracts, 
to be determined by a named person as estiinator, whose estimate should 
be concluslve. The agreed iustructions delivered to such esthnator de- 
flned wliat should be consideved nierchantable tiniber to include such as 
would be eut by a good lumberman under the then économie conditions 
prevailing in the county, and required the estlmator to personally in- 
struct his cruisers, and to personally make the office coniputations from 
the data coUected in the tield. lUld, that the acceptanee of such estl- 
mator was of the essence of the contract, and that where fraud was not 
proved, and there was not such performance as would prevent placing 
the parties in their original situation, a court of equity could not, at suit 

•For other cases see same topic & § ndmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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of one of the parties, set aslde the estimate, hâve a new one made by a 
person seleeted by the court, and then decree a spécifie performance cl 
the contract based thereon, which would be to enforce a contract tlie par- 
ties had never made, and perhaps would not hâve made. 

[Ed. Note.— For other cases, see Spécifie Performance, Cent. Dig. § 215 ; 
Dec. Dig. § 81.*] 

2. Specifio Performance (§ 130*) — Cboss-Bill for Eescission — Relief 
Which mat be Granted. 

In such case, where complainant refused to accept the estimate, and 
brought suit to obtain a new one and a spécifie performance, and défend- 
ant on such refusai gave notice of réscission, and flled a cross-bill tUere- 
for, the court has power, on an équitable adjustment between the par- 
ties of cross-claims growing out of a partial payment by défendant, and 
the cutting of timber by défendant in reliance on the contract, to decree 
a rescission as of the date of decree, leaving to either party hls right of 
action at law to recover damages for breach of contract. 

[Ed. Note.— For other cases, see Spécifie Performance, Cent. Dig. §§ 
424, 425; Dec. Dig. § 130.*] 

In Equity. Suit by the Southern Lumber Corporation against 
George A. Doyle, H. J. Thiei<er, Juha Doyle, and J. A. Thrall, copart- 
ners as the Winyah Lumber Company, with a cross-bill. On final 
hearing. Decree in part for each party. 

Willcox & Willcox, of Florence, S. C, for complainant. 

Walter Hazard, of Georgetown, S. C, Howard Cornick, of Knox- 
ville, Tenn., and J. P. K. Bryan, of Charleston, S. C, for défendants. 

SMITH, District Judge. This case came on to be heard upon the 
pleadings, the testimony, and the report of the spécial master, and 
counsel for ail parties having been fully heard, it is thereupon ad- 
judged as follows: 

On the 19th day of April, 1909, the Southern Lumber Corporation 
entered into a contract with the défendants, as copartners under the 
firm name of the Winyah Lumber Company, for the sale of the stand- 
ing timber upon some 13 différent tracts of land, and also of 3 parcels 
of land containing in the aggregate some 732 acres. The price to be 
paid for ail the timber and land so agreed to be sold was to be $2 per 
1,000 feet for ail the merchantable pine, cypress, and poplar timber 
upon ail the tracts, except as to one tract, upon which the price was to 
be at the rate of $1.50 per 1,000 feet; in other words, ail the standing 
timber and land agreed to be sold were to be sold for a price to be 
measured by the aggregate amount of the merchantable pine, cypress, 
and poplar timber upon ail the tracts, upon which the price was to be 
computed at the rate of $2 per 1,000 feet, except in the case of one 
tract, in which case it was to be computed at the rate of $1.50 per 
1,000. 

The contract further provided that the parties should at the earliest 
possible moment secure the services of Messrs. C. A. Schenck & Co., 
of Biltmore, N. C, as inspectors and estimators, who should be charged 
with the duty of inspecting and estimating the timber upon the said 
several tracts of land, and whose report and estimate, when filed by 
them in writing in duplicate with the parties to the contract, should 

•For other cases see same topic & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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be deemed and taken to be final and conclusive. The contract f urther 
provided that, immédiat ely upon the filing of the report and estimate 
of the inspectors, the plaintiff, the Southern Lumber Company, should 
exécute and tender to the Winyah Lumber Company a proper deed or 
deeds of conveyance for ail the said timber and land, and the Winyah 
Lumber Company, the défendants, should upon the tender of such deed 
of conveyance pay the purchase price to be determined in the manner 
above set forth. Upon the exécution and delivery of the contract the 
défendants paid to the complainant the sum of $500 on account of the 
purchase price of the property. 

In accordance with the provisions of the contract the services of C. 
A. Schenck & Co. were secured as inspectors and estimators, and the 
parties in May, 1909, signed a mémorandum, which was delivered to 
Messrs. C. A. Schenck & Co., containing the instructions to govern 
C. A. Schenck & Co. in making their conclusions as to the matters 
referred to them under the contract. Thèse instructions contained the 
following provisions : 

"3. A merchantable tree belongs to a merchantable kind like pine (long leaf, 
short leaf, and spruce pine), cypress, cedar, poplar, red oak, and niust eon- 
tain merchantable logs, viz., logs of such size and quality whlch a good lum- 
berman, understanding his business, would eut and is used to eut under the 
présent économie conditions now prevalling in Horry county. We rely on 
the judgment of C. A. Schenck and of his cruisers in this connection, and 
their judgment shall be final. 

"4. The amount of lumber contained in the merchantable trees shall be 
ascertained by C. A. Schenck as that number of feet b. m., one Inch thick, 
which a good millman would obtain froni the merchantable logs, contained 
in the trees under the économie conditions now prevalling in Horry county. 
The cruisers' tally shall show the merchantable kinds, the number of trees, 
the diameters at breast height, and the number of merchantable logs con- 
tained in the trees. * * * 

"6. C. A. Schenck shall personally instruct and superintend his cruisers, 
and none of the parties signing this instrument shall hâve the right to give 
the cruisers any instructions. 

"7. Ail of the office computation of data coUected in the fleld shall be doue 
by C. A. Schenck." 

C. A. Schenck & Co. sent their cruisers to the locality, who went 
there and examined the timber and made a report thereon ; and there- 
after, on or about the 4th day of August, 1909, C. A. Schenck & Co. 
filed with the respective parties to the contract a written report in 
duplicate, wherein they reported the entire amount of the merchanta- 
ble pine, cypress, and poplar timber located and contained upon the 
varions tracts of land mentioned in the contract to be 2,410,741 feet 
board measure. 

Immediately upon the receipt of the report of C. A. Schenck & Co. 
by the complainant, the Southern Lumber Company, it expressed dis- 
satisfaction with the report, and claimed it to be incorrect, and in- 
sisted upon C. A. Schenck & Co. making a new estimate, which was 
refused by C. A. Schenck & Co. Upon the filing of the report of C. 
A. Schenck & Co. the défendants notified the complainant that they 
were ready and willing to pay for the timber and receive a convey- 
ance therefor, the purchase price to be paid by them to be based upon 
the estimate and report of C. A. Schenck & Co. The complainant, fail- 
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ing to procure a re-estimate f rom C. A. Schenck & Co. of the timber on 
the land, thereupon on January 21, 1910, filed the bill of complaint in 
this case, in which it allèges that the complainant had insisted that 
the estimate of the said C. A. Schenck & Co. was incorrect, grossly 
unfair, and constituted a fraud upon the rights of the Southern Lum- 
ber Company, but expressed its willingness, upon a proper estimate 
being made, to comply with the terms of the contract, to which prop- 
osition the défendants refused their assent. The bill further allèges 
that the estimate of C. A. Schenck & Co. was grossly inaccurate and 
the resuit of gross partiality to the défendants, and of such gross nég- 
ligence or incompétence as to constitute it a fraud on the complainant's 
rights ; the timber on said lands amounting at least to 9,075,000 feet. 

The bill of complaint further alleged that, notwithstanding the plain- 
tiff had refused to exécute the conveyance for the timber based on 
the estimate of C. A. Schenck & Co., the défendants had nevertheless 
gone upon the lands embraced in the contract, and had eut and re- 
moved, and were still cutting and removing, the timber therefrom, 
and that the complainant was ready to carry out its contract as soon 
as a correct estimate of the amount of the timber should be made, and 
prayed an injunction agairist the défendants, requiring them to cease 
trespassing upon and cutting and removing the timber from the prem- 
ises described until a conveyance should be made to the défendants, 
after an ascertainment of the amount of standing timber on the prem- 
ises under the direction of the court, and asking that the défendants 
be rec^uired to account for the quantity of timber eut and removed 
from the premises. 

The bill is not very spécifie in the terms of its prayer as to what 
relief is desired by the complainant from the court, beyond the injunc- 
tion against the continuance of the trespass and cutting of the timber 
and an accounting for the timber eut and removed. The language of 
its second prayer is principally for an injunction, although the pleading 
bas been treated in argument upon the assumption that it was a prayer 
that the court should set aside the estimate made by C. A. Schenck & 
Co., and then decree that a new estimate should be made under the 
order and direction of the court, and require the défendants to pay the 
purchase priée computed according to the results of such new ascer- 
tainment, and thereupon that the decree of conveyance be made to the 
complainant by the défendants according to the terms of the contract. 
The pleading bas been treated as if a decree of that kind was asked, 
although the terms of the prayer are very indefinite ; but treating it as 
if such were the case, and giving to complainant the benefit of what- 
ever relief the allégations of the bill would warrant, then the bill of 
complaint is a bill chiefly for spécifie performance, to require the de- 
fendants to perform the contract, that is to say, to perform the con- 
tract as may be modified by the finding of the court, viz., that the 
court should set aside the estimate made by C. A. Schenck & Co., and, 
having set aside that estimate, should require a new estimate to be 
made by estimators appointed by the court, and then, upon the coming 
in of that new estimate, should require the défendant to pay to the 
plaintiff the amount of the purchase priée, to be computed according 
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to the results of such new estimate, and the complainant convey to the 
défendants the standing timber and lands mentioned in the contract. 

The défendants filed their answer, alleging that upon the filing of 
the report of C. A. Schenck & Co. they had advised the complainant 
that they were ready to pay the price computed according to the re- 
port of C. A. Schenck & Co. ; but the plaintifif had refused to receive 
it, and had refused to exécute the conveyance to the land and timber 
mentioned in the contract. The answer dénies that the estimate of 
C. A. Schenck & Co. was fraudaient, or a f raud upon plaintiiï's rights, 
but, on the contrary, affirmatively allèges that it was carefuUy, properly, 
conscientiously, and correctly made, and that the plaintiff was not en- 
titled to the relief demanded. The défendants further admit that they 
had gone upon the land prior to the completion of the estimate by C. 
A. Schenck & Co., and had eut certain timber, which is to be settled 
for by the payment of the contract price upon the estimate coming in, 
but allèges that this was with the knowledge, consent, and express per- 
mission of the plaintiflf. 

In addition thereto the défendants filed a cross-bill in the case, in 
which they set up that they had been misled by the statements of the 
plaintiff as to the amount of timber in entering into the contract com- 
plained of, the amount of timber possessed by the complainant hav- 
ing been grossly exaggerated, and this exaggeration having led to the 
défendants incurring expenses for the utilization of the timber which 
were not warranted by the actual timber on the land ; that neverthe- 
less, upon the coming in of the estimate of C. A. Schenck & Co., they 
made offer of the purchase price based upon such estimate, but that 
complainant had refused to receive it ; that they tendered the payment 
required by such estimate to the plaintiff, and required the excution of 
the deed of conveyance of the timber and land mentioned, but the plain- 
tiff had refused to exécute the deed ; that the estimate made by C. A. 
Schenck & Co. was in accordance with the methods adopted in advance 
with the approval of the complainant, and that the report was impar- 
tial and fair, and that there was no gross partiality or unfairness 
towards complainant, or favoritism shown to défendants ; that there- 
upon, on the 22d of January, 1910, défendants gave notice to com- 
plainant, and demanded that complainant comply with the ternis of 
the contract, or that the défendants would regard such failure équiv- 
alent to a rescission of the contract, and would déclare the same re- 
scinded, which was donc ; that immediately subséquent to such rescis- 
sion the défendants had removed their logging railroad and equipment 
and camps from that locality, and if they were now required to pur- 
chase the timber and carry out the contract it would put them to great 
and unreasonable damage ; that they had been put to an expense in 
procuring the estimate of C. A. Schenck & Co., which was to be paid 
one-half by each party, of the sum of $462.15; that they had also 
paid $500 on account of the purchase money, and that at the request 
of complainant they had paid the other one-half, being its share, of 
the expenses of C. A. Schenck & Co., amounting to $462.15, making a 
total of $1,424.30 which the défendants were entitled to recover of 
the complainant — and pray a decree of the court that the contract be 
204 F.— 53 
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declared rescinded, null, and void, and that the plaintiff be decreed to 
pay to the défendants the amount due as af oresaid. 

Due replications having been filed in the case to the bill and cross- 
bill, the matter was by the court referred to a spécial master, to take 
the testimony and also to find the facts from the testimony taken, 
which was done. To the findings of fact of the spécial master the de- 
fendants bave excepted. The complainant has filed no exceptions to 
bis findings. 

[1] The first question for the détermination of the court upon the 
hearing of the cause is as to the right of the complainant to the relief 
sought under the allégations of the bill of complaint. The bill, as 
before stated, is a bill for spécifie performance of a contract for the 
sale of standing timber and land. It is, however, diiïerent from the 
usual bill for spécifie performance of a contract, inasmuch as it re- 
quires something to be done afïecting the terms of the contract an- 
terior to that performance. It seeks that the court should first set 
aside the estimate made by the estimators agreed upon in the con- 
tract; next, that the court, having set aside that estimate, should bave 
an estimate made by estimators of its own — that is, to be appointed by 
the court — and that upon the coming in of the said new estimate, and 
its confirmation by the court, that the court should decree spécifie per- 
formance of the contract based upon such new estimate, as if that 
were the estimate named in the contract. 

The bill is not the ordinary bill to set aside an award made in a case 
of arbitration. , Where parties hâve by agreement submitted certain 
questions to arbitrators, and the arbitrators make an award, a bill can 
be filed in equity for the purpose of setting aside, or in proper cases 
enforcing, that award. If the award be set aside, unless the cause 
contains other éléments of équitable jurisdiction, the function of the 
court of equity ceases, and the parties are remitted to their légal 
rights as they stood before the agreement to submit the issues to ar- 
bitration. In the ordinary case of actions under a building con- 
tract, where the work done and the amount due is to be ascertained by 
the certificates of an agreed architect or engineer, before action can 
be brought to recover an amount not authorized by the certificate 
given, the certificate made must be first set aside, which can be done 
by a proceeding in equity, and then the parties are remitted to their 
actions at law as if no such certificate had been made or required, 
unless the case presented is one which permits the court to proceed 
and administer entire relief. Under the présent bill, however, more 
than that is required. It is not a bill limited to setting aside an 
award, or setting aside an estimate by agreed estimators; but, in ad- 
dition to that, it seeks to bave a new estimate made by the court, and, 
after that estimate is made, then to hâve spécifie performance decreed, 
so that three things are sought to be done by the court: (1) To set 
aside the estimate; (2) to bave a new estimate made under tbe direc- 
tion of the court; (3) to decree spécifie performance based upon that 
new estimate. 

In this case by the terms of the contract certain specified persons 
were agreed upon to make the estimate, viz., C. A. Schenck & Co. 
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They were the estimators agreed upon and relied upon by parties, ei- 
ther of whom had the right to refuse to enter into the contract at ail 
unless the estimate which was to fix the price should be made by es- 
timators agreeable to them. In other words, the making of the con- 
tract at ail was subject to the will of the two parties, They had a 
right to consent to make the contract only upon the condition, if they 
chose to insert it, that the estimate should be made by estimators ac- 
cepted by them as compétent for the purpose. 

The contract expressly names C. A. Schenck & Co. as the persons 
to make the estimate. An examination of the contract and of the 
instructions subsequently given shows that there was reposed in the 
persons so selected to make an estimate a great deal of power in the 
way of détermination of the amount of timber to be paid for. They 
are to estimate the quantity of the "merchantable" timber, merchant- 
able both as to size and quality, and as to such as would be eut under 
the "then économie conditions prevailing in Horry county." It will be 
seen from this that the use of the word "merchantable" in itself im- 
plies a great power of sélection on the part of the estimators. They 
could omit ail trees which were not up to size or quality, or which 
were in their opinion not merchantable. It may be, also, that they 
could omit ail trees which from their location or position or environ- 
ment were not merchantable, in the sensé that it would not be econom- 
ically possible to utilize them for sawmilling purposes. They could 
not be eut and hauled to the mill for the purpose of being sawed at a 
price which would be remunerative. AU thèse are éléments of sélec- 
tion in the contract, the détermination of which was left to the judg- 
ment of C. A. Schenck & Co. 

Further it was stipulated in the instructions that C. A. Schenck 
should himself personally instruct and superintend his cruisers, and 
make ail the office computation from the data collected in the field. 
Under thèse circumstances it is évident that the parties might well 
consider the person selected to make an estimate as of the highest im- 
portance. He should be a person of such wide knowledge and ex- 
périence, both in the matter of the knowledge of trees themselves, or 
forestry, and in the knowledge of the practical handling, cutting, and 
sawing of trees, as would qualify him to judge what trees were, from 
size, quality, position, and environment, merchantable timber within 
the meaning of the contract. While a party to the contract might be 
willing to submit the making of such an estimate to the détermina- 
tion of one person, whom he considered entirely qualified, he might 
reasonably be wholly unwilling to submit them to the détermination 
of another, chosen by some one else. 

The acceptance of C. A. Schenck & Co. as estimators to make the 
estimate was reasonably of the essence of the contract. If of the es- 
sence of the contract, for the court to undertake to substitute new es- 
timators in the lieu and place of C. A. Schenck & Co. would be in ef- 
fect to make a new contract for the parties. The court could not set 
aside the estimate as made, and require C. A. Schenck & Co. to make 
a new estimate. C. A. Schenck & Co. are not before the court. They 
are not even shown to be within the jurisdiction of the court. A new 
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estimate, if made, woiild bave to be made by sonie one selected by the 
court, probably wholly disconnected widi C. A. Scheack & Co., and 
possibly miacceptable to either party. It woiild be substituting the 
coiirt's opinion of a compétent person for the opinion of the parties 
to the contract. 

The case is diiïerent from the case where there is siniply a gên- 
erai provision that the matter should be submitted to arbitrators or 
estimators, witliout particular persons being selected or agreed upon 
as such. In that case the personnel of the arbitrator is not made a 
part of the contract; the substantive part of the contract is simply 
that there should be an arbitration or an estimate. The exact person 
who shall make that estimate lias not been considered of sufficient im- 
portance to incorporate it in the contract as a part of the conditions 
upon which either party assents to it. Where a contract embodies, 
as incidental to its main purpose, that there should be an arbitra- 
tion or estimate of matters of fact or results of computation, and not 
that that estimate or award should be made by a particular selected 
person, the court may in a proper case proceed, and decree that the 
estimate or award should be made, and in certain cases sélect a person 
to make the estimate or award. But where the person to make the 
estimate should be one who should possess spécial qualifications and 
capacity for the purpose, and is so specifically agreed upon and cho- 
sen as to be a substantive part of the contract, so as that the contract 
is not simply that an estimate or an arbitration should be made, but 
that the estimate or arbitration should be made only by a specified 
person, then for the court to appoint a diiïerent person to make it 
would be in efïect to make a new contract. 

To illustrate: Suppose that C. A. Schenck had refused to be em- 
ployed for the purpose as contemplated by the contract, or suppose 
that C. A. Schenck, who by the contract was personally to perform 
certain specified functions, had died before the work of estimation 
should be entered on. It seems to the court that in such case there 
is little doubt but that, uniess the parties could agrée upon a new per- 
son to act, the contract would hâve failed, because the party agreed 
upon as a substantive part of the contract to make the estimate re- 
fused or was not able to do so. The rule seems to be that : 

"Wliere, in a contract of sale of real estate at a price to be flxed by ap- 
praisers chosen by tlie parties, the stipulation for the valuers is not a condi- 
tion nor the essence of the agreeineut, but is subsidiary or auxiliary to its 
main i)urpose and scope, and the parties may not be left or plaeed in statu 
quo by a refusai to enforce the contract, a court of equity may détermine the 
jtrice itself by its master or by appraisers of its own sélection, and may en- 
force spécifie performance of the agreement of sale. But where the stipula- 
tion for the appraisers is a condition or the essence of the contract of sale, 
and a refusai to enforce it will leave the parties in tlieir original situation 
wlien the agreeuient was made, a court of equity will not specifically enforce 
it." Castle Creek Water Co. v. City of Aspen, 146 Fed. 8, 76 C. 0. A. 510, 
8 Ann. Cas. 660 (0. 0. A., 8th Cir.). 

See, also. Union Pac. Ry. Co. v. Chicago, 163 U. S. 564, 16 Sup. 
Ct. 1173, 41 L. Ed. 265; Coles v. Peck, 96 Ind. 333, 49 Am. Rep. 161. 

The exceptions to the rule that a court of equity will not enforce 
a contract, where the stipulation for the particular estimator was of 
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the essence of the contract, would seem to be where, under the terms 
of the contract, one party places himself in such position by the exécu- 
tion or part exécution of his part of it, relying in good faith upon the 
estimate being thereafter made, that it is impossible for him to be 
placed in his original situation, or where it is established that the fail- 
ure to hâve the estimate made as required by the contract has been 
due to the fraud or fraudulent procurement of the other party, and 
that the conditions bave been so altered that an action at law would 
give no adéquate relief to the party injured. 

The présent cause does not appear to fall within the category of ei- 
ther of thèse exceptions. The complainant, anterior to its refusai to 
accept the estimate of C. A. Schenck & Co., was not called upon un- 
der the contract to do, nor is it shown to hâve actually done, anything 
in reliance upon the future estimate so changing its position as to 
make it inéquitable to leave it to its légal rights under the contract. 
Nor does it appear from the testimony now before the court that the 
défendants hâve acted fraudulently in the procurement of the esti- 
mate of C. A. Schenck & Co., or in the évasion of the contract. 

The spécial master finds that the estimate made by C. A. Schenck 
& Co. was "grossly incorrect," and that the évidence establishes to 
his mind that there was merchantable timber upon the lands largely in 
excess of the amount reported by C. A. Schenck & Co. He further 
finds that no officer, agent, or employé of the complainant accompan- 
ied the estimators sent over the lands by Schenck & Co., nor was the 
complainant advised when the estimate would be made, but that em- 
ployés of the défendants accompanied the estimators for some time 
at least, and assisted them in "cruising the lands." He further finds 
that C. A. Schenck did not personally superintend his cruisers, or 
leave his place of business near Asheville, N. C, in this regard, and 
that the estimators were sent from Biltmore, N. C, into Horry coun- 
ty, and were materially assisted by the défendants' employés in their 
cruises over the lands. 

The instructions given by the parties to C. A. Schenck & Co. did not 
require that C. A. Schenck should personally leave his ofiice in North 
Carolina to go over the lands. The instructions contemplate that the 
work in the field should be done by "cruisers" who should be person- 
ally instructed and "superintended" by C. A. Schenck, who was per- 
sonally to do the "oifice" computation on data collected by thèse 
cruisers "in the field." Schenck was to sélect, instruct, and "super- 
intend" thèse cruisers. The contract does not seem to contemplate 
that this "superintendence" included Schenck's own présence in the 
field._ 

Without going into a considération whether the testimony supports 
the spécial master's findings on the other points, it is enough to say 
that his findings are not to the effect that "fraud" was perpetrated by 
défendants in procuring, or Schenck & Co. in making, the estimate. 
He finds that Schenck & Co.'s estimate was grossly incorrect as to 
the amount of timber, but that may resuit from the différent methods 
of determining "merchantability" and of Computing the content in 
board measure between Schenck & Co. and the witnesses whose testi- 
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mony is relied on by the spécial master. There is no such fraud 
shown by the spécial master's findings or the testimony now before 
the court as would bring this case within the category of cases in 
which the défendant has by his own fraud so procured the nonfulfill- 
ment of a contract that a court of equity will decree its spécifie per- 
formance to protect the other party. The court therefore holds that 
under the circumstances no case is now presented in which, even if 
the court should set aside the estimate, it should decree a spécifie per- 
formance of the contract. 

The néxt question is as to what decree complainant is entitled under 
the bill and testimony, which, while refusing a spécifie performance, 
may yet leave it open to complainant to assert any légal rights it may 
hâve in an action at law for damages. Complainant contends that un- 
less and until the estimate is set aside by a court of equity the com- 
plainant will hâve no right to proceed at law. Under the gênerai rule 
in this regard complainant would hâve no right to bring an action 
upon the contract to recover the value of the timber and lands agreed 
to be sold, other than for the amount according to the estimate, unless 
that estimate be set aside. If the estimate were set aside for fraud 
this might leave the complainant free to bring an action for the real 
value of the timber on the assumption of a true estimate. If the es- 
timate be not set aside, the complainant would be limited in any ac- 
tion under the contract to the amount of the estimate, and under the 
circumstances of this case and the actions of both parties no action of 
law would now appear to lie for that amount against the défendants. 

This rule, however, does not necessarily apply to an action, not 
under, but for a fraudulent breach of, the contract; i. e., if the de- 
fendants f raudulently procured a false and fraudulent estimate, for the 
purpose of evading the contract and compelling the complainant to 
convey for less than the agreed price, or for the purpose of evading 
the contract and defeating the prôposed sale, then an action at law 
might lie against the défendants, not under the contract for the true 
agreed price, but for its fraudulent breach and for the damages there- 
by caused to the complainant, and this decree is not intended to pre- 
clude the assertion of any such légal rights if they exist. 

The défendants having received no- deed f rom the complainant, and 
having themselves refused also to proceed further with the contract, 
the complainant is entitled to the permanent injunction prayed in the 
bill against any further cutting or removing of timber. 

[2] The cross-complainant having in the cross-bill prayed for a 
cancellation of the contract of sale, and it appearing that the cross- 
defendants do not désire a continuance of that contract, unless a new 
estimate be ordered by the court, the relief sought in the cross-bill will 
be granted to the extent that the contract will be decreed vacated, 
but only from the date of the decree herein, and not so- as to préjudice 
any légal rights either party may hâve against the other anterior to 
the date of the decree by reason of any breach entitling either to an 
action at law against the other and not concluded by this decree. 

The cross-complainants, having corne into the court and affirmative- 
ly sought the relief prayed in their cross-bill, and received the relief 
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awarded by the court thereon, must also be required to submit to the 
rule that "he who seeks equity must do equity" — a principle applicable 
net only to the position of the complainant in seeking relief, but to 
the power of the court in awarding it against him, viz., that one who 
seeks the aid of a court of equity must accept such terms as the court 
may impose, under the rules and principles of a court of equity, as 
the priée of the decree given him. 

The bill allèges that the défendants eut and removed timber away 
from the premises without the leave or authority of the complainant. 
If such be the case, the défendants are liable for the damages of the 
trespass, and will be required to hâve the same ascertained and de- 
creed to be paid in this cause as damages inflicted by the défendants 
by means of the contract now sought by them to be vacated, and 
must be paid as an équitable condition of the vacating of the contract. 

The value of the timber eut by the défendants with complainant's 
consent from the Macklen tract by consent of complainant is reported 
by the spécial master as $306.66, for which the complainant is entitled 
to a decree against the défendants. The défendants paid $500 on ac- 
count of the purchase money under the terms of the contract, and fur- 
ther paid $462.15 for the complainant's one-half of the costs and ex- 
penses of Schenck & Co., for the total of which, $962.15, the défend- 
ants, under the terms of the cross-bill, are entitled to a decree against 
the complainant. 

In addition, the complainant will be entitled to a decree for the oth- 
er timber eut and removed by défendants from the premises. If'it 
shall hâve been eut and removed with the consent and permission of 
complainant, to be paid for at the contract price, then the decree will 
be for the quantity of timber eut and removed at $2 per 1,000 feet. 
If, however, it was eut and removed without permission, under cir- 
cumstances amounting to a trespass, the damages are measured by a 
very différent rule, and should be ascertained by a jury, and in the 
formai decree to be entered, embodying the results of the conclusions 
of law and fact herein found, provision will be made for an issue to 
a jury to ascertain such damages. 

The costs in the cause on the original bill will be paid by the de- 
fendants, and those arising on the cross-bill by the cross-defendants. 
The matter of the costs on the issue to be as may be hereafter ordered 
by the court. 

In re SELMAN HEATIXG & rLUMRIXG CO. 

(District Court, N. D. Alabama, S. D. April 14, 1913.) 

No. 11,975. 

1. Commerce (§ 40*) — Transactions Constituting Interstate Commerce — 

Sale of Goods — Place of Passing of Title. 

The question wliether or not a sale is one in interstate commerce is not 
to be determinetl by the tinie aud place of tlie technical passage of tltle, 
or of the légal couipletion of the sale, but the entire transaction must be 
taken into considération. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 29, 30; Dec. 
Dig. § 40.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Commerce (§ 40*) — Transactions Constituting "Ixterstate Commerce" — 
Sale of (Joods. 

A bauki-npt, dolng business in Alabama, ordered tliree car loads o( 
fumaces froiii petitioner, a corporation of another state. Two car loads 
were received and accepted, but, on notice of sliipment of the third, bank- 
rupt objected tbat it was prématuré, because it was not ready to receive 
it, nor prepared to nieet the payment on the tenus of crédit given. It 
was then asri'eed tliat it shouUl receive the fumaces and hold theni ou cou- 
signment, with the right to sell by consent of petitloner in each case. 
Afterward baukrupt agreed to purchase the same, and gave its notes at 
the prices flxed by the original order. JJvld, that the transaction was 
continuons from the beginning, and the sale referable to the original or- 
der, the subséquent modification being merely for the purpose of postpon- 
ing the time of delivery, that the sale was one in "Interstate commerce," 
not affected by the Alabama statute making void contracts to l)e per- 
formed in the state by foreign corporations, which had not complied 
with the requirements to entitle thera to do business in the state, aud the 
notes were valid and provable agaiust the bankrupt's estate. 

[Ed. Note. — For other cases, see Commerce. Cent. Dig. S§ 29, 30; Dec. 
Dig. § 40.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3724-.3731.] 

In the matter of the SeUnan Heating & Pltimbing Company, bank- 
rupt. On pétition of the Peck-Williamson Heating & Ventilating 
Company to review order of référée disallowing a part of its claim. 
Reversed. 

Henry Bentley, of Cincinnati, Ohio, for petitioner. 

JN'Iax J, Winkler, M. M. UUman, and R. Du Pont Tliompson, ail of 
Birmingham, Ala., for trtistee. 

GRUBB, District Judge. This is a pétition filed by the Peck-Wil- 
liamson Heating & Ventilating Company to review an order of the 
référée disallowing in part its claim filed against the bankrupt es- 
tate. The référée, upon motion of the trustée to expunge, disallowed 
an item of $2,400, the priée of a car load of furnaces, shipped the 
bankrupt corporation by the petitioner on August 3, 1911. This item 
was disallowed by the référée upon the theory that the contract un- 
der which it was incurred by the bankrupt was void by reason of the 
failure of the petitioner, which was a foreign corporation, to qualify 
as required by the Constitution and laws of Alabama to do business 
in that state. It is conceded that at the time of the transaction the 
petitioner had not properly qualified itself to do business as a foreign 
corporation in Alabama, and that under the décisions in that state, 
which are followed in the fédéral courts, ail contracts made by it and 
to be performed in Alabama are avoided by such failure, except such 
as relate to transactions of interstate or foreign commerce. The ques- 
tion, the solution of which détermines the review, is whether the 
transaction, which is the basis of the asserted claim of petitioner, 
is one relating to commerce between states. 

The facts of the transaction are not in doubt or dispute. The 
bankrupt corporation had placed an order with petitioner for three 
car loads of furnaces, payment to be made on the usual tevms of 
crédit. Two cars were delivered to and accepted by the bankrupt 

♦For other cases see same topic & § number in Dec. & Am, Digs, 1007 to date, & Rep'r Indexes 
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under the terms of this order. Upon advice of the shipment of the 
third and last car of the order, the bankrupt protested against re- 
ceiving that car, asserting that it was prematurely shipped, and be- 
cause its immédiate receipt would inconvenience the bankrupt as 
to storage, and also in paying for it on the terms of crédit. After 
correspondcnce it was agreed that the terms of the sale should be 
modified. and the furnaces received by the bankrupt on consignment 
only, and handled for and stored at the expense of the petitioner, 
withi the understanding that the bankrupt, by permission of petitioner 
in advance in each instance, might sell the furnaces from stock to its 
customers. The furnaces were received and stored for petitioner 
under this arrangement on their arrivai. None were sold to cus- 
tomers before bankruptcy intervened. On December 18, 1911, the 
bankrupt by letter offered to buy thèse furnaces then stored with it, 
an-d after some correspondence with petitioner, on January 22, 1912, 
the petitioner agreed to sell the furnaces to the bankrupt. Nothing 
was then said as to the price, but it was assumed between both par- 
ties that the original selling price was to govern. The petitioner 
about that date received in payment the bankrupt's note for $2,400, 
a renewal of which constitutes the item in controversy. 

[1] The contention of the trustée is that the original sale was re- 
scinded before the goods were received by the bankrupt, and that 
it received them at fîrst upon consignment only, and that the only 
sale that was made was afterwards consummated in Alabama, and 
while the goods sold were in Alabama, and for that reason was not 
a transaction in Interstate commerce. The petitioner contends that 
the transaction from the original sale, through the consignment, and 
to the final sale was a continuous one ; that the consignment and final 
sale were modifications merely of the original sale, which concededly 
was an Interstate transaction; and, consequently, that the entire 
transaction was one of interstate commerce. 

The trustée lays stress upon the time and place where the sale was 
consummated, and where the title to the property passed, and if thèse 
circumstances are controlling, the transaction was clearly not an 
interstate one, since it is conceded that the only sale which had the 
effect to pass title to the bankrupt occurred after the property sold 
was in Alabama, and that delivery to the bankrupt, as purchaser, 
there first occurred. 

In the case of Dozier v. Alabama, 218 U. S. 124, 127, 30 Sup. Ct. 
649, 650 (54 h. Ed. 965, 28 L. R. A. [N. S.] 264), the Suprême 
Court said : 

"Xo doubt it is true that the custoiiier was not bound to tal^e tlie frame 
unless he saw fit, and that the sale of it took place wholly within the state 
of Alabama. if a sale was niade. But as was hinted in Eearlck v. Pennsyl- 
Tania, 20.8 TJ. S. 507, 512 [27 Sup. Ct. 150, 51 L. Ed. 295], what is commerce 
amoug the states is ii question depending upon broader consideratious than 
the existence of a technically binding contract, or the time and place where 
the title passed. It was agreed that the frame should be oflCered along with 
the picture. The offer was a part of the interstate bargain, and as it was 
agreed that the frame should be offered 'at factory priées,' and the company 
and factory were in Chicago, obviously it was contemplated, if not agreed, 
that the frame should come on with the picture. In tact, the frames were 
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sent on with the pictures from Chicago, and were offered when the pletures 
were tendered, as part of a transaction commercially continuons and one, at 
priées generically fixed by the contract for the pictures, and by that con- 
tract represented. to be less than retail or usual priées, in considération, it is 
implled, of the purchase already agreed to be ma de. We are of the opinion 
that the sale of the frames cannot be so separated from the rest of the deal- 
ing between the Chicago company and the Alal:)ama purchaser as to sustain 
the license tax upon it. Under the décisions the statute as applied to this 
case is a régulation of commerce among the states, and void under the Con- 
stitution of the United States. Article 1, § 8; Itobbins v. Shelbv Couuty 
Taxing District, 120 U. S. 489 [7 Sup. Ct. 592. 30 L. Ed. 694] ; Caldwell v. 
North Oarolina, 187 TJ. S. 622 [23 Sup. Ot. 229, 47 L. Ed. 336] ; Kearick v. 
Pennsylvanla, 203 U. S. 507 [27 Sup. Ct. 159, 51 L. Ed. 295]." 

In the case of Rearick v. Pennsylvania, 203 U. S. 507, 512, 27 Sup. 
Ct. 159, 160 (51 L. Ed. 295), the Suprême Court said: 

" 'Commerce among the several states' is a practieal conception net drawn 
from the 'witty divcrsities' ([Yaites v. Gough], Yelv. 33) of the law of sales. 
Swift & Co. V. United States, 196 U. S. 375, 398, 399 [25 Sup. Ot. 276, 49 L. 
Ed. 518]. The brooms were specifleally appropriated to spécifie contracts, in 
a practieal. If not in a technical, sensé. Under such circumstances it is plaiu 
that, whereyer might bave been the title, the transport of the brooms for the 
purpose of fulfilllng the contracts was proteeted commerce. In Breunan v. 
Titusville, 153 U. S. 289 [14 Sup. Ct. 829, 38 L. Ed. 719], pictures were sold 
by sample, as the brooms were hère, and although the pictures were con- 
signed tO' the purchasers directly, the railroad collecting the price, there was 
no discussion of the (luestion whether the tltle had passed. In American Ex- 
press Co. V. lowa, 196 U. S. 133, 143 [25 Sup. Ct. 182, 49 L. Ed. 417], that 
question was referred to only to be walved. In Caldwell v. North Carolina, 
187 U. S. 622 [23 Sup. Ct. 229, 47 L. Ed. 336], the pictures were consigued 
to the défendant, an agent, as hère, wlth the additional facts that the pic- 
tures and frames were sent in large packages, which were opened by the 
agent on thelr arrivai, and that the pictures then for the first time were put 
Into thelr proper frames, and, for ail that appears, then for the flrst time 
appropriated to spécifie purchasers. In the court below ail the judges agreed 
that the title did not pass uutll delivery. 127 ,N. C. 521, 526, 527 [37 S. E. 
138]. This court intlmated nothing to the contrary." 

Thèse cases clearly hold that the question as to whether or not the 
transaction is one in interstate commerce is not to be determined by 
the time and place of the technical passage of title or of the légal 
completion of sale. The conceded fact that title in this case passed, 
and the sale was completed by delivery after the property had arrived 
in Alabama, is not, therefore, conclusive. 

[2] It must be admitted that the transaction in its inception was an 
interstate one. Its subséquent modification was intended not to change 
the ultimate character of the transaction, but to provide security to 
the seller pending the delayed settlement of the purchase money. 
The same purpose might hâve been accom[3lished by the buyer's giv- 
ing a mortgage on the property to secure the unpaid purchase money, 
and in that event no tenable question as to its interstate character 
could hâve arisen. The car of furnaces which was the subject-mat- 
ter of the transaction was one of three ordered together. The two 
first cars delivered were interstate shipments beyond question. What 
are the facts that distinguish the third from the two first? The fur- 
naces delivered in the two first cars overstocked the bankrupt, and 
embarrassed it for storage room for the other furnaces, and, more 
seriously, for the means to pay for the others until the first were dis- 
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posed of. This impelled the bankrupt to complâin of the early de- 
livery of the third car. The difficulty as to storage appears to hâve 
been overcome by the bankrupt. The financial difficulty proved more 
obstinate. It was finally surmounted by the seller agreeing to post- 
pone payment by taking security. The form of security adopted by 
the parties was the retaining of title through a consignment of the 
property to the buyer in lieu of a présent sale. The seller was un- 
willing to extend the buyer a long term of crédit. The buyer was 
not in a position to purchase on a short term. Both parties desired 
that the completion of the transaction be deferred merely, and not 
called off altogether. The natural method of meeting this situation 
was to postpone delivery and the passing of title to the buyer by 
committing the property to the custody of the buyer as agent of the 
seller until such time as the buyer became financially able to handle 
the purchase, and to secure the seller in the intérim by its rétention 
of title and ownership of the goods until the arrivai of such time. 
This obviated the necessity of returning the property or of storing 
it elsewhere than with the buyer, and the conséquent expense of re- 
shipment or rehandling. 

The intent of the parties was not to rescind the trade, but to post- 
pone it, and the method pursued was for the purpose of maintaining 
the st?atus ■ during the postponement pending the final completion of 
the transaction. In this view, the transaction was a continuous one 
from its inception to the final sale in January, 1912, which, in efïect, 
related back to the original sale. Being single and continuous from 
its inception, the property came into the state free from the chance 
of being sold by a new bargain in the state to the original buyer, 
as much so as if the seller had taken a mortgage as his security, in- 
stead of the consignment agreement. The cases of Butler Bros. 
Shoe Co. V. U. S. Rubber Co., 156 Fed. 1, 84 C. C. A. 167, In re 
Monongahela Distillery Co. (D. C.) 186 Fed. 220, Chicago Portrait 
Co. V. Maçon (C. C.) 147 Fed. 967, and Parsons-Willis Lumber Co. 
V. Stuart, 182 Fed. 779, 105 C. C. A. 211, support this conclusion. 

The case of American Steel & Wire Co. v. Speed, 192 U. S. 500, 
520, 24 Sup. Ct. 370, 48 L. Ed. 538, is relied upon as in conflict 
with the conclusion reached. The efïect of this case was to déter- 
mine that : 

"Goods brought in original packages from another state, after they hâve 
arrlved at thelr destination and are at rest withln the state, and are eu- 
joying the protection whlch the laws of the state afford, may, wlthout vio- 
latlng the commerce clause of the Constitution, be taxed wlthout discrimina- 
tion llke otlier property within the state, although at the time they are stored 
at a dlstributing point, from whlch they are subsequently to be dellvered m 
the same packages, through the storage company, to purchasers in varions 
States." 

The taxability of the petitioner's property while in the possession 
of the bankrupt in this state is not the question presented for déci- 
sion in this case. In the case of Swift v. United States, 196 U. S. 
375, 399, 25 Sup. Ct. 276, 280 (49 L. Ed. 518), distinguishing the 
case last mentioned from that then being considered by it, the Su- 
prême Court said: 
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"It should be added that the cattle In tlie stockyard are not at rest, even 
to the extent that was held sufflcient to warrant taxation in American Steel 
& Wlre Oo. V. Speed, 192 U. S. 500 [24 Sup. Ct. 365, 48 L. EU. 538]. But it 
may 6e that the question of tawathn (loes twt dépend upon ichether the article 
taxcd may or may not ho said to tic in the course of commerce bettceen the 
States, but dépends upon whether the tax so far affeets tliat commerce as to 
amount to a régulation of it. 

In the case of Rearick v. Pennsylvania, 203 U. S. 507, 513, 27 
Sup. Ct. 159, 161 (51 L. Ed. 295), the Suprême Court said: 

"Some argument was made, to be sure, that, even if the défendant was 
engaged in interstate commerce wheu he delivered the goods, still tlie ordinance 
bound him. American Steel & Wlre Co. v. Speed, 192 U. S. 500 [24 Sup. 
Ot. 365, 48 L. Ed. 538], was especially relied upon. But that décision did 
not modify the cases that we hâve cited. It dealt wlth a case where a mass 
of uails and iron wire was collected at Memphis from other states, by a manu- 
facturer, for ail purposes ; some of the goods to be sold on the spot, some ul- 
timately to be forwarded to purchasers In other states, but no package being 
conslgned to or intended for any spécial customer, or free from the chance 
of being sold by a new bargain in Tennessee. tJnder such circumstances the 
goods were liable to taxation in that state. The distinction between that case 
and the présent does not need further emphasis. In view of the many déci- 
sions upon the niatter, we deem further argument unnecessary to show that 
the judgment below was wrong." 

The case at bar resembles the Rearick Case, and is unlike the case 
of American Steel & Wire Co. v. Speed, which is there distingùished. 

The efïect of the Alabama law, if appHed to the transaction in- 
volved hère, is not merely to impose a nondiscriminating tax upon the 
petitioner's property while it is within the state of Alabama and ufi- 
der the protection of its laws, but to absolutely forbid the petitioner 
from engaging in interstate commerce until it has complied with the 
Constitution and laws of Alabama with respect to foreign corpora- 
tions engaging in business within the state. This would be an at- 
tempt on the part of the state to regulate interstate commerce, which 
it is not compétent for it to do. 

The order of the référée, disallowing and expunging the portion 
of the claim contested, is set aside, and the claim, as filed, is estab- 
lished, so far as the contested item is concerned. 



UNITED STATES ex rel. ARONOWICZ v. WILLIAMS, Immigration Com'r. 

(District Court, S. D. New York. May 2, 1913.)i 

1. Habeas Cohpus (§ 23*) — Déportation of Aliens — Boaed of Spécial Iiï- 

quiry— findings conclusiveness. 

A findlug of the board of spécial inguiry, based on the report of of- 
ficiai médical offlcers, that an alien, seeking to enter, was a feeble-niinded 
person, and therefore subject to déportation, was conclu.sive, as provided 
by Immigration Act Feb. 20, 1907, c. 1134, § 10, 34 Stat. 901 (U. S. Coni]». 
St. Supp. 1911, p. 505), notwithstanding the opinions, of other pliysielans 
to the contrary ; the court having no jurisdiction to détermine such ati 
issue on habeas corpus. 

[Ed. Note. — E"or other cases, see Habeas Corpus, Cent. Dig. § 17 ; Dec. 
Dig. § 23.*] ^ ^^^^ 

•For other cases see same topic & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Habeas Corpus (§ 54*)— ^Pétition — Requisites. 

A pétition for lialieas corpus to review the exclusion of an alien, after 
allegiiitc tliiit petitioiier was excluded by tlie board of spécial iuquiry ou 
the grouiid that she was insufliciently developed meiitally, alleged tliat 
petitioiier lias been infornied aud verily believed that ail the acts and 
proceediugs of the board were illégal, void, nuU, and wanting in ju- 
risdictiou in respect to the said petitioner, and contrary to the rules, 
régulations, aud statute's in ])nrsuauce of the Constitution of the United 
States. Hcld, that such allégations were mère conclusions, and that 
the pétition was insuflicieut for waut of facts. 

[Ed. Note.— For other cases, see llabeas Corpus, Cent. Dig. § 51; Dec. 
Dig. § 54.*] 

Habeas corpus to review exclusion of immigrant. 

LACOMBE, Circuit Judge. Tlae relator is a girl of 17, who came 
hère with her parents. She was examined by three of the officiai méd- 
ical ofHcers, who certified that she was f eeble-minded. Thereupon the 
board of spécial inquiry examined her, and, basing their conclusion 
upon the certificate which was before them, found that this alien came 
within the excluded classes, being a "f eeble-minded person." Act 
Feb. 20, 1907, c. 1134, § 2, 34 Stat. 898 (U. S. Comp. St. Supp. 1911, 
p. 500). 

[ 1 ] Counsel for relator présents affidavits made by two physicians, 
who hâve visited her at Ellis Island, and who swear that in their opin- 
ion she is not feeble-minded, but in perf ect health, physically and men- 
tally. Upon the strength of this, counsel asks for a reversai by this 
court of the décision of the board. The respondent has also presented 
the report of an expert alienist physician, confirming the conclusions 
of the officiai examining surgeons, and stating the observations which 
induced his conclusion. That was wholly unnecessary. This court 
has no authority to dispose of any such controversy. If relator's coun- 
sel had taken the troulsle to read the Immigration Act of 1907 before 
making his application, his clients might hâve been saved the expense 
of this futile examination and argument. By the tenth section of the 
act it is provided that a décision of the board of spécial inquiry, based 
upon the certificate of the examining médical officer, shall be final as 
to the rejection of aliens afflicted with any mental disability which 
would bring such alien within any of the classes excluded froin admis- 
sion under section 2. The courts cannot retry the question. 

[2] Moreover, the pétition for the writ is itself insufficient. It as- 
serts that the alien was excluded by the board of spécial inquiry on 
the ground that she was not sufficiently mentally developed, and states 
that the petitioner, her father, believes she is in good health and is 
willing to provide for her. Thèse averments indicate no reason why 
the finding of the board should be questioned. The pétition then 
charges : 

"ïhat your petitioner lias been infornied and verily believes that ail the 
acts and proceedings of the aforesaid board of inquiry were illégal, vold, 
null, and wanting in jurisdictlon in respect to said Kennle Aronowlcz, and 
contrary to the rules, régulations, statutes, and Constitution of the United 

States." 

•For other cases see same topic & § ntjmbee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Thèse allégations scrupulously avoid statiiîg a single fact upon 
which it will be contended the board of spécial inquiry were without 
jurisdiction pr acted illegally. Such gênerai averments of légal con- 
clusions, without the slightest indication of the facts on which they 
are predicated, hâve been held by the Suprême Court insufficient to 
support a writ of habeas corpus. Craemer v. Washington State, 168 
U. S. 129, 18 Sup. et. 1, 42 L. Ed. 407. See, also, Low Wah Suey v. 
Backus, 225 U. S. 473, 32 Sup. Ct. 734, 56 L. Ed. 1165. If the gov- 
ernment had moved on the pétition itself to dismiss the writ, such re- 
lief would not hâve been inappropriate. 

The writ is dismissed. 



UNITED STATES ex rel. GONCALOES et al. v. WILLIAMS, Immigration 

Com'r. 

(District Court, S. D. New York. May 2, 1913.) 

Habeas Coepus (§ 23*) — Déportation of Aliens — Board or Spécial In- 

QUIKY EiNDINGS. 

Findings of a board of spécial inquiry tliat aliens applying to enter, 
none of whom liad sufficient money to take tliem to their destination and 
pay tlieir passage back to tlie country from wlience they came, were 
liable to become public charges, and excluding them for that reason, were 
concluslve, and could not be revlewed on habeas corpus. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. § 17; 
Dec. Dig. § 23.* 

Seope pf review on habeas corpus to procure release of persons sought 
to be extradited, see note to Bruce v. Eayner, 62 C. C. A. 506.] 

Habeas corpus for aliens excluded upon arrivai. 

LAGOMBE, Circuit Judge. Thèse aliens were ail examined be- 
fore the board of spécial inquiry. None of them had money enough 
with him to take him to his destination and pay his passage back 
to Portugal. None of them had any relative hère legally bound to 
support him. The board saw them ail, and was able to form its own 
judgment as to their physical and mental qualifications. It excluded 
them ail as liable to become public charges. That finding is con- 
clusive, and cannot be reviewed hère. 

If the Gounsel who argued thèse causes had read the record of their 
testimony, he must hâve known that any application to review the 
board's finding thereon would be futile, a waste of his own time and 
of his client's money. If he did not know this, it must bave been be- 
cause he had not familiarized himself with the provisions of the act 
and the numerous décisions of this court thereon. Without such 
familiarity, it would seem unwise — to use no harsher word — for coun- 
sel to undertake to act for thèse ignorant aliens and their not much 
more intelligent friends hère. 

The writ is dismissed. 

•For other cases see same topic & % ntjmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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UNITED STATES ex rel. KUTAS v. WILLIAMS, Immigration Com'r. 
(District Court, S. D. New York. May 2, 1913.) 

1. HAEEA.S Corpus (§ 23*) — Depobtation dp Aliens — Review — Findings of 

BoARD OF Spécial Inquiry. 

Findings of a board of spécial inquiry that an alien, applying to 
enter, was afBicted witli laclt of pliysical development for liis âge, which 
aiïected his abillty to earn a llving, and, iiavlng only $20 on arrlvaJ, was 
Illiely to become a public charge, were conclusive, and not reviewable ou 
habeas corpus. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § IT; Dec. 
Dig. § 23.* 

Scope of review on habeas corpus to procure release of persons sought 
to be extradlcted, see note to Bruce v. Kayner, 62 C. O. A. 506.] 

2. Habeas Cobpus (§ 85*) — Exclusion of Aliens — Evidence — Bond to Sup- 

port. 

Wtiere an alien, applying to enter, was found to lack physical develop- 
ment for his âge, and excluded because he was liable to become a pub- 
lic charge, an affidavit by his cousin, wlio was a responslble person in 
business in the United States, offering to enter into a légal obligation 
with sufïiclent suretles that the alien would not become a public charge, 
could not be considered on a writ of habeas corpus to review the order 
of déportation ; its acceptance being discretionary with the Secretary 
of liabor, as provlded by Immigration Act Feb. 20, 1907, c. 1134, S 26, 
34 Stat. 900 (U. S. Comp. St. Supp. 1911, p. 515). 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. §§ 77, 78; 
Dec. Dig. § 85.*] 

Habeas corpus and certiorari to review action of the immigration 
authorities. 

LACOMBE, Circuit Judge. [1] Relator was excluded upon a find- 
ing of the board of spécial inquiry that he is liable to become a pub- 
lic charge. The record shows that he came hère alone ; his passage 
being paid by his parents in Russia. Upon arrivai he had $20. He 
has two brothers, who are employed hère, one earning $25, the other 
$15, a week, who offer to take care of him; but neither is under any 
légal obligation to support him. The three examining surgeons cer- 
tify that they found him "to be afflicted with lack of physical de- 
velopment for the âge he claimed to be, sixteen, which affects his 
ability to earn a living." Upon this certificate and their own ob- 
servations of the alien, who was examined before them, the board 
reached the conclusion above indicated. Such conclusion is final. 
This court has no jurisdiction to review or modify it. See opinions 
fîled to-day in Cases of Aronowicz, 204 Fed. 844, and Goncaloes, 204 
Fed. 846. 

[2] An affidavit has been submitted made by a responsible person 
in business hère, who is a cousin of the relator, and who oflFers to 
enter into a légal obligation, with sufficient sureties, that relator will 
not become a public charge. Such an offer, however, is not one that 

*For other cases see same topic & l numbeb In Dec. &. Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the court can consider. Its acceptance is discretioiiary with the Sec- 
retary of Labor. Section 26, Immigration Act. 

The writ is dismissed, and relator remanded to the immigration 
authorities. 



UNITED STATES ex rel. LA FATA v. WILLTA:MS, Immigration Com-r. 

(District Court, S. D. New York. May 2, 1013.) 

Ai,iEx.s (§ 54*) — Depohtation — Groitnds — I'hysical Defect — Médical Iîe- 
roiLT — Heview. 

Imiulgraliou Act Feb. 20. 1907. e. 1134, § 10, 34 Stat. 901 (U. S. Conip. 
St. Siipj). 1011, p. 500), providt's that tlie (lecisiou of tlie board of spécial 
iiiQuiry, based on the cx'rtltieate of the exaiiniiiiif: médical offlcers, siiall 
be final as to the rejectiou of aliens atï'ected with any physical dis- 
ablJity which woiild briug sucli alien within any of the excluded classes. 
Held, that where an alien 36 years of a,;;e, with only ,$40, applying to 
enter the United States, was exanùued hy three médical officers, who 
certlfied that he was affilcted with valvular heart disease \vhich affected 
hls abillty to earn a living, on whlch the board found that the applicant 
was liable to become a public charge, sucli Jiuding was conclusive on the 
courts, notwithstanding a certlflcate by an Indeiiondent physician that 
the valvular insufHeiency of the heart was very slight, and otherwise he 
was in normal health. 

[lîd. Note. — For other cases, see Alleus, Cent. Dig. § 112; Dec. Dlg. § 
54.*] 

Habeas corpus to review exchision of immigrant. 

LACOMBE, Circuit Judge. The alien, aged 36, arrived hère with 
$40. He was examined by three officiai médical officers, who certified 
that he was "afflicted with valvular disease of the heart, which af- 
fects ability to earn a living." He then came before the board of 
spécial inquiry, which, after examining him and considering the cer- 
tificate, found that he was liable to become a public charge, and that 
he had a physical defect which may seriously affect his ability to 
earn a living. 

Relator's counsel seems to assume that this court will review the 
conclusion of the board, based upon the certificate of the médical 
officers, and has presented a letter from a physician, not in govern- 
ment service, who has examined the man and writes that, except for 
a very slight valvular insufficiency, he is in normal health. The 
government also présents the opinion of another independent physi- 
cian, confirming the conclusion of the government médical officers. 
This will be found in the papers in the Aronowicz Case, 204 Fed.. 
844, decided yesterday. This court has no jurisdiction to décide such. 
a controversy. The act (section 10) makes the certificate of the offi- 
ciai médical officers "final as to rejection of the alien." 

The récent Cases of Castro (D. C.) 203 Fed. 155, and Mylius (D. C.)' 
203 Fed. 152, on which relator's counsel relies, bave no bearing what- 
ever on the proposition now before the court. 

The writ is dismissed, and relator remanded to immigration au- 
thorities. 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



CLEVELAND, C, C cfe ST. L. RY. CO. V. HIESCH S.é& 

CLEVELAND, C, C. & ST. L. EY. CO. v. HIRSCH. 

(Circuit Court of Appeals, Sisth Circuit May 6, 1913.) 

No. 2,291. 

1. CouETS (§§ 282, 284*) — Jurisdiction of Fédérai, Couets— Fedebai. Ques- 

tion— "Case Aeising Under Laws of United States." 

A case arlses under the Constitution or a law of the United States, 
so as to be within the jurisdiction of a fédéral court, wlienever its cor- 
rect décision dépends on ttie construction of eitlier. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 826, 831; Dec. 
Dig. §§ 282, 284.*] 

2. Cabkiees (§ 32*) — Conteact with Shippeb—Legalitt— Discrimination in 

Eates. 

A contract by which an interstate railroad carrier leased ground to a 
dealer in scrap iron and secondhand railroad material for a term of five 
years, witli privilège of renewal, at a rental not mucli exceeding one-tentli 
of its actual rental value, in considération of receiving tbe lessee's sliiîi- 
ments, both interstate and intrastate, at regular rates, witli ttie under- 
standing tliat tlie reduced rental was in fact a concession on freigîst 
charges, is invalid, as giving the lessee a préférence or advantage by al- 
lowing a rebate or concession, in violation of Interstate Commerce Act 
Feb. 4, 1887, c. 104, § 3, 24 Stat. 380 (U. S. Comp. St. 1901, p. 3155), and 
Elkins Act Feb. 19, 1903, c. 708, § 1, 32 Stat. 847 (U. S. Comp. St Supp. 
1911, p. 1310). It is also invalid as afCecting intrastate shipments, under 
1 Gen. Code Ohio, g 505 et seq., containing provisions slmllar to those of 
the fédéral acts, and under the préviens law of the state as settled by dé- 
cision. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 83-85; Dec. 
Dig. § 32.*] 

8. Courts (§ 494*) — Jurisdiction or Fédéral Courts— Fédéral Question— 

INCIDENTAL QUESTIONS.' 

Where a fédéral court has acquired jurisdiction of a suit for cancel- 
lation of such contract as one arising under a fédéral law, it also has ju- 
risdiction Incidentally to détermine the validity of the contract under 
the law of the state, so far as it afCects intrastate business. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1355-1371; Dec. 
Dig. § 494.* 

Jurisdiction in cases involving fédéral question, see notes to Bailey v. 
Mosher, 11 C. C. A. 308; Montana Ore-Purchasing Co. v. Boston & M. 
C. C. & S. Min. Co., 35 C. C. A. 7 ; Barnhart v. Swltzler, 105 C. C. A. 
262.] 

4. CoNTRACTS (§ 137*) — Validity— Legalitt of Considération. 

A contract is illégal where an essential and indivisible part of the 
considération is tainted with illegality. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 701-712; Dec. 
Dig. § 137.*] 

5. Contracts (§ 138*) — Illegality of Instrument— Right to Cancellation 

— PARITES IN Pari Delioto. 

Complainant, a railroad company, leased premises to défendant for 
a term of 5 years with privilège of an additional term of 20 years. The 
considération for the lease was illégal, in that the rental reserved was less 
than the actual rental value of the property ; the différence being a conces- 
sion granted to défendant on account of shipments to be made on complain- 
ant's road at schedule rates. Under the law of Ohio the lease, being void. 
created a tenancy from year to year only. Prior to the expiration of the 

•For other cases see same topic & S nvussb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
204 F.— 54 
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5-year term complainant repudiated the lease and commenced suit for Its 
cancellatlon at the end of that term. Held, that it was not precluded 
froni maintaining such suit by the fact that it was particeps criminis, the 
lease as to tlie renewal term beiug exeeutory, and its continuance being 
contrary to public policy, but that it could not require an accountlng for 
rental ac<?rued prier to the commencement of the suit. 

[Ed. Note.— For other cases, see Coutracts, Cent. Dig. §§ 681-700; 
Dec. Dig. § 138.*] 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. HolHster, 

Suit in equity by the Cleveland, Cincinnati, Chicago & St. Louis 
Railway Company against I. C. Hirsch. Decree for défendant, and 
complainant appeals. Reversed. 

This was a suit in equity to set aside a lease under which Hirsch occupies 
certain of the company's land, and to require him to deliver up the premlses 
and render an accounting. The basis of'the suit was that the rent reserved 
was virtually nominal, and that the transaction was a subterfuge, which was 
intended to and did operate to give to Hirsch an undue préférence, in violation 
of the Interstate Commerce Act. The averments of the bill may be summed 
up as follows : 

The cOmpany Is a common carrier engaged in Interstate commerce, and as 
such Is subject to the provisions of the act to regulate commerce, approvcd 
February 4, 1887, and its amendroents ; that in August, 1004, the company and 
Hirsch entered into a written agreement, whereby the company grauted to 
Hirsch the right to use and occupy the land in question, comprising 6.58 
acres, situated on its Une of rallroad in Hamilton county, Ohio, for a term of 
5 years, bèginning September 1, 19(M, with the privilège of an additional 
term of 20 years. The company further agreed to, and did, inclose the land by 
a fence and construct such side tracks as were required to handle the busi- 
ness of Hirsch. As part of the considération of the agreement, Hirsch was 
to give to the company ail of his in and out bound freight business that could 
be handled by its Unes at rates equal to those of any of the company's com- 
petitors (the company to be given a reasonable opportunity to meet any lowor 
rate which might be offered by any competing road). Hirsch was also con- 
tinually to prosecute on the preuiises the business only of dealing in scrap 
iron and secondhand railway materials. The rental in terms reserved was 
§275 per annum ; and it is averred that the reasonable rental value of the 
land was $2,421.60 per annum ; that "thereby it was agreed" that the com- 
pany "should allow to said Hirsch, and Hirsch should receive" from the com- 
pany, "in considération of the said shipments and as a concession upon the 
freight charges to be paid by him, the sum by which said rental * * * 
was less than the fair rental value of the preniises, being a sum upwards of 
$2,000 per annum, ail of which was well known to the said Hirsch and in- 
tended by him to be the effect of said agreement." This exeess in rental 
value greatly exceeded the revenue received froni Hirsch for the years 1906, 
1907, 1908, and 1909 on shipments, both intrastate and Interstate (the latter 
comprising much the greater portion of the trafflc) ; and it is further averred 
that the effect of the agreement was that, instead of the company receiving 
from Hirsch the regnlar published trafHc rates for the transportation of his 
freight, it: has in fact been paying to Hirsch a large bonus for shipping goods 
over its lines, :and that Hirsch vv'as so accorded an unreasonable préférence 
and advantage ôver ail other. persons shipping over its lines, and that ail 
other persons engaged in the same business in the city of Cincinnati were 
subjected to "an undue and unreasonable préjudice or disadvantage." 

Decree sought declaring contract void, enjoining occupancy of property, 
requiring delivery of possession, and an accounting for reasonable rental from 
date of contract. The case was disposed of below upon an amended bill and 
demurrer. The demurrer was sustained, and the company appealed. 

*For ottier causes see same topic & i numbeb io Dec. & Am, Digg, 1907 to date, & Rep'r Indexes 
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Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, Ohio (George 
Hoadly, of Cincinnati, Ohio, of counsel), for appellant. 

Kramer & Bettman, of Cincinnati, Ohio (Gilbert Bettman, of Cin- 
cinnati, Ohio, of counsel), for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1] The first ground of the demurrer challenged the court's jurisdic- 
tion, but nothing was stated in the argument nor is anything found 
in the briefs on this subject. The company was incorporated under 
the laws of Ohio and Indiana, and is a citizen of each of the states, 
having its principal office and place of business in Cincinnati ; and 
Hirsch is a citizen and résident of Hamilton county, Ohio, doing busi- 
ness there in the name of I. C. Hirsch Iron & Steel Rail Company. 
The only perceivable ground of jurisdiction is that the cause arises 
under a law of the United States. The bill shows that a substantial 
portion of the service intended, and in fact performed, under the 
contract in dispute, is of an Interstate character; and although the 
amended bill does net in ail respects strictly comply with the rule 
touching jurisdictional averment, yet we think enough is definitely 
stated, without resorting to argumentative inference (Shulthis v. Mc- 
Dougal, 225 U. S. 561, 569, 32 Sup. Ct. 704, 56 L. Ed. 1205), to show 
that the controversy arises in material part under, the Interstate Com- 
merce Act. Since a correct décision of the case must dépend on the 
construction of portions of that law, jurisdiction of the court below 
sufficiently appears, The familiar rule laid down by Chief Justice 
Marshall (Cohens v. Virginia, 6 Wheat. at *379, 5 L. Ed. 257) fur- 
nishes the answer to this feature of the demurrer : 

"A case In law or equlty conslsts of the right of the one party, as well as 
of the other, and may truly be said to arlse under the Constitution or a law 
of the United States, whenever its correct décision dépends on the construc- 
tion of elther." 

So in Tennessee v. Davis, 100 U. S. 257, 264 (25 L. Ed. 648), the 
court said: 

"Cases arising under the laws of the United States are such as grow out of 
the législation of Congress, whether they constitute the right or privilège, or 
elaini or protection, or défense of the party, in whole or In part, by whom 
they are asserted." 

See In re Lennon, 166 U. S. 548, 553, 17 Sup. Ct. 658, 41_L. Ed. 
1110; Maçon Grocery Company v. Atlantic Coast Line, 215 U. S. 
501, 506, 30 Sup. Ct. 184, 54 L. Ed. 300; Second Employer's Lia- 
bility Cases. 223 U. S. 1, 56, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 h. 
R. A. (N. S.) 44; Toledo, A. A. & N. M. Ry. Co. v. Pennsylvania 
Co. (C. C.) 54 Fed. 730, 732, 19 L. R. A. 387; Kalispell Lumber Co. 
V. Great Northern Ry. Co. (C. C.) 157 Fed. 847, 848; Lovell v. New- 
man & Son, 227 U. S. 420, 421, 33 Sup. Ct. 375, 57 L. Ed. . 

[2] The only remaining ground of the demurrer is that complain- 
ant has not made such a case as entitles it to any relief in a court of 
equity. The first question naturally arising under this ground is 
whether the contract is valid or void. Analysis of the averments of 
the amended bill, as epitomized in the statement, plainly shows un- 
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der the demurrer that the railroad Company agreed to turn over prop- 
erty to Hirsch for a period of 5 years, from September 1, 1904 (with 
the privilège of an additional term of 20 years), at a yearly rent of 
more than $2,000 less than its true rental value, in considération of 
tiie rent reserved and of the privilège of carrying Hirsch's in and ont 
bound freight at compétitive rates. This excess rental value was much 
more in each of the years of 1906 to and including 1909 than the 
total annual revenue vvhich the company derived in those years from 
traffic, both intrastate and Interstate, shipped and received by Hirsch. 
It results that during those years the company not only furnished 
Hirsch with free transportation of his in and ont bound freight, but 
also paid him additional sums in the form of rental value for the 
privilège of doing so. True, the traffic of Hirsch might in other years 
yield revenue greater than the excess rental value, but such contribu- 
tion of the company vvould be none the less in amount or certain in 
its effect. 

It is urged that this at last means nothing more than a "cheap 
lease," and that railroad companies are entitled to give induce- 
ments to business concerns to locate along the lines of the companies 
and so to increase the traffic. But the amended bill is still more spé- 
cifie. It is averred, in respect of this excess rental, that "thereby it 
was agreed" that the company should allow and Hirsch should re- 
ceive such excess, not alone in considération of Hirsch's shipments, 
but. "as a concession upon the freight charges to be paid by him," 
and that this was "well known to * * * Hirsch and intended by 
him to be the effect of said agreement." Whether it was intended 
by thèse averments to charge that the company was less guilty than 
Hirsch as respects any violation of law in entering into the contract, 
and so augment the riglit to maintain the suit, is not made definite, 
and cannot be considered on the demurrer. Presumably the company 
knew the rental value of its property at the date of the contract, and 
the circumstances under which it was entered into, as well as at the 
time it made the averments ; yet this is of no practical importance in 
detcrmining the validity of the contract, since intent is imputed where 
the effect of the instrument is toviolate the law. Whatever may be 
said of the contract on its face, it must be tested in connection with 
such facts as are well pleaded ; and the averments concerning the ex- 
cess in rental value are positive statements of fact. 

So far as its validity is concerned, the contract cannot be efîectively 
distinguished from that of the Pfaelzers, which was recently con- 
demned in United States v. Union Stockyards, 226 U. S. 306, 308, 

33 Sup. Ct. 83, 57 L. Ed. . That contract provided that if the 

Pfaelzers vvould construct a packing plant adjacent to the stockyards, 
and maintain and operate the plant for a period of 15 years, and ei- 
ther buy and use in their slaughtering business only such live stock as 
moved through the stockyards, or pay the same charges thereon as if 
the stock had passed into the stockyards and had been purchased 
there, they should receive $50,000 from the Stockyard Company, 
which under its charter and certain facts disclosed was held to be 
also a common carrier subject to the Interstate Commerce Law. Mr. 
Justice Day said (226 U. S. 308, 33 Sup. Ct. 89, 57 h. Ed. ) : 
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"In other words, this plant in effect may pay for the services of the Stock- 
yard Company up to the sum of $50,000, wlth tlie bonus given to the Pfaelzer? 
for the location of their plant In juxtaposition to the stockyards. * * * 
Any other company with which it has made no contract would be compelled to 
pay the fuU charge for the services rendered, without any rebate or conces- 
sion. Another company mlght hâve a contract for a larger or smaller bonus, 
and thereby receive différent treatment. Certainly as to the company which 
receives no such bonus there has been an undue advantage given to and an 
unlawful discrimination practlced in favor of Pfaelzer & Sons. * * * It is 
the object of the Interstate Commerce Law and the Elklns Act to prevent 
tavoritism by any means or device whatsoever, and to prohibit practices which 
run counter to the purpose of the act to place ail shippers upon equal terms." 

See, also, Chicago & Alton R. R. Co. v. Kirby, 225 U. S. 155, 
165, 166, 32 Sup. Ct. 648, 56 L. Ed. 1033 ; Chesapeake & Ohio Ry. 
Co. V. Standard Lumber Ce, 174 Fed. 107, 115, 98 C. C. A. 81 (C. 
C. A. 4th Cir.) ; E. E. Taenzer & Co. v. Chicago, R. I. & P. Ry. Co., 
191 Fed. 543, 549, 112 C. C. A. 153 (C. C. A. 6th Cir.); Elwood Grain 
Co. V. St. Joseph & G. I. Ry. Co., 202 Fed. 845, 847 (C. C. A. 8th 
Cir.). 

Thèse décisions fairly illustrate the necessity to examine into the 
substance and effect of a transaction, regardless of the form it is 
given, when attempting to test its validity under the Interstate Com- 
merce Law. Any endeavor to square a transaction with that law must 
take into account its évident purpose to treat ail shippers of interstate 
commerce alike. The object of requiring tarifïs to be published is 
not only to impose upon the carrier the duty of equality in service and 
rates, but also to enable shippers to protect themselves in that behalf . 
If a carrier of interstate freight permits a shipper to occupy any of 
its land, as hère, as a means of either reducing or absorbing its pub- 
lished rates in such shipper's favor, the transaction is clearly violative 
of that provision of the Elkins Law which forbids the giving or re- 
ceiving of "any rebate, concession, or discrimination, in respect to 
the transportation of any property in ititerstate * * * commerce," 
etc. (Act Fed. 19, 1903, c. 708, 32 Stat. 847 [U. S. Comp. St. Supp. 
1911, p. 1310]), also as preserved by the Hepburn amendment (Act 
June 29, 1906, c. 3591, § 2, 34 Stat. 587, 588 [U. S. Comp. St. Supp. 
1911, pp. 1291, 1292]), and likewise of section 3 of "An act to regu- 
late commerce" prohibiting "any undue or unreasonable préférence 
or advantage" (Act Feb. 4, 1887, c. 104, 24 Stat. 380 [U. S. Comp. 
Stat. 1901, p. 3155]). United States v. Union Stockyard, supra. 

It is vain to say that this unduly deprives the carrier of any private 
right of property. Such a contention, and it is made hère, fails to 
observe the direct connection between the use made of the property, 
through redueed rental, and the concession and discrimination made 
as to rates. The power of Congress under the commerce clause to 
denounce such a device as this for reducing rates is quite as clear as 
is its power to regulate the rates themselves. This in no wise mil- 
itâtes against the right of a carrier to let or permit the use ot us 
property at a reasonable rental. Whatever else may be said of the 
contract in dispute, it is denounced by the law, and, as to interstate 
freight, is void. 

[3, 4] It is claimed, however, that, since intrastate traffic is involved 
under the contract, it is not enough simply to show that the contract 
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is violative of the Interstate Commerce Act. There are two answers 
to this : In the first place, the settled ruie is that the courts regard 
a contract as illégal where an essential and indivisible part of its 
considération is tainted with illegality. Armstrong v. Toler, 11 Wheat. 
258, 271, 6 L. Ed. 468; E. E. Taenzer & Co. v. Chicago, R. I. & 
P. Ry. Co., supra, 191 Fed. 550, 112 C. C. A. 153- Widoe v. Webb, 
20 Ohio St. 431, 435, 5 Am. Rep. 664; McQuade v. Rosecrans, 36 
Ohio St. 442, 448. There is nothing in the présent contract to in- 
dicate an intent to distinguish between the two classes of commerce, 
interstate and intrastate ; the traffic, as well as the use of the premises, 
is treated as an entirety. But, independently of this, the contract is 
quite as certainly opposed to the statute law of Ohio as it is to that 
of Congress. If, then, vve are right in holding that the court below 
acquired jurisdiction becaùse the case arose under a law of the United 
States, it was open to the court below alsoto pass upon the effect of 
the local statute (Siler v. Louisville & Nashville R. R. Co., 213 U. 
S. 175, 191, 29 Sup. Ct. 451, 53 L. Ed. 753; Michigan Central R. R. 

Co. V. Vreeland, 227 U. S. 63, 64, 33 Sup. Ct. 192, 57 L. Ed. ; 

Traction Co. v. Bridge Co., 202 Fed. 184 [C. C. A. 6th Cir.] ; The 
Fair V. Kohier Die & Specialty Co., 228 U. S. 22, 25, 26, 33 Sup. 
Ct. 410, 57 X. ,Ed. ), and so may be considered hère. 

True, the statute of Ohio is not referred to in the.amended bill; 
but the f acts that iritrastate service was intended to be and is per- 
formed under the contract, and that the charges there for are affected 
by: it, are as distinctly averred as they are respecting interstate service 
and charges; and thèse averments we think justify the application 
of the substantive law of the state. Erie R. Co. v. White, 187 Fed. 
556, 558, 109 C. C. A. 322 (C. C. A. 6th Cir.) ; Garrett v. Louisville 
& N. R. Co., 197 Fed. 715, 718, 117 C. C. A. 109 (C. C. A. 6th Cir.). 
Still it is said, and was decided below, that the fédéral courts hâve 
no power to détermine any question as to intrastate traffic involved 
under the contract. It is enough to say of this question that it arose 
as. an incident to jurisdiction acquired upon another and sufficient 
ground. Certainly a United States court has power to décide such 
a question, where, as in this case, the matter is incidentally and nec- 
essarily included in the issue of validity, or not, of a contract de- 
signed to accomplish a unitary purpose. It may, in passing, be ob- 
served of the Ohio statute, as it might be of some of the applicable 
acts of Congress, that the act was passed subséquent to the date of 
the contract ; but the act makes no exception in favor of such con- 
tracts and the right to prohibit them was within the législative power. 
Louisville & Nashville R. R. Co. v. Mottley, 219 U. S. 478, 479, 31 
Sup. Ct. 265, 55 L. Ed. 297, 34 L. R. A. (N. S.) 671 ; Elwood Grain 
Co. v. St. Joseph & G. I. Ry. Co., supra (C. C. A.) 202 Fed. 847. 

Section 505 (1 Ohio General Code, 172) requires each railroad to 
file with the Public Service Commission schedules, which shall be 
open to public inspection, showing ail rates for transportation of prop- 
erty and any service rendered in connection therewith. Section 507 con- 
tains substantially the same requirement as to joint rates respecting 
traffic carried over two or more Connecting lines in the state. Section 
510 provides: • 
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"No raiiroad shall charge, demana, collect or recelve a greater or less 
compensation for the transportation of * * * property, or for any service 
lu connection therewitli, than is specified in such printed scliedules, including 
scliedules of joint rates, as beiug then in force. Tlie rates, fares and charges 
named therein shall be the lawful rates, fares and charges untll they are 
changed as provided in this chapter." 

Section 567 prohibits — 

"undue or unreasonable préférence or advantage to a particular person 
* * * or to any particular description of trafflc, in any respect whatso- 



ever. 



« 



Section 568 provides: 

"Whoever, belng a person, flrni or corporation, knowingly aceepts or receives 
a rebate, concession or discrimination in respect to transportation of property 
wholly wlthln this state or for service in connection therewith, whereby such 
property by false billing, false Classification, false weighing or other devlce, 
is transported at a less rate than that named in the published tariffs in force, 
or whereby any service or advantage is received other than that therein 
specified, shall be flned," etc. 

In the absence of any décision of the Suprême Court of Ohio con- 
struing thèse statutes, and none has been cited or f ound, we are dis- 
posed to hold, for reasons already stated, that the annual concessions 
made by the company in favor of Hirsch in the form of rental value, 
not reserved, are prohibited by the Ohio statute. Moreover, the 
poHcy so declared by the law of Ohio is expressive of a poHcy long 
prevailing in the state as it has been interpreted by its Suprême Court. 
We refer to cases which dififer in their facts from the facts in this 
case, but the underlying principles there announced are in substantial 
harmony with such statutory policy, and the common law as well. 
Scofield V. Railway Co., 43 Ohio St. 571, par. 3 of syl., 3 N. E. 907, 
54 Am. Rep. 846; State ex rel. v. C, N. O. & T. P. Ry. Co., 47 
Ohio St. 130, 139, 23 N. E. 928, 7 h- R. A. 319; also Baltimore & 
Ohio R. R. Co. V. Diamond Coal Co., 61 Ohio St. 242, 251, 55 N. 
E. 616, where Judge Shauck, in alluding to Scofield y. Railway Co., 
supra, in which a contract was declared unlawful because it provided 
for a discrimination in rates, said : 

"It was there also held that the provisions of statutes and spécial charters 
prohihlting such discriminations are but declaratory of the common law." 

We therefore hold that the contract in dispute is also void as re- 
spects intrastate commerce. 

[5] However, it is earnestly contended that the raiiroad company 
is particeps criminis, and that under the maxim, "In pari delicto potior 
est conditio defendentis," a court of equity will not interfère. It 
must be conceded that the learned counsel states the général rule pre- 
vailing in equity and at law. St. Louis Raiiroad v. Terre Haute Raii- 
road, 145 U. S. 393, 407, 12 Sup. Ct. 953, 36 L. Ed. 748. It need 
scarcely be said that a suit would not lie to enforce the présent con- 
tract ; but it does not f oUow that the complainant is not entitled to 
any relief whatever. While the case just cited is distinguishâble 
from the présent case, it aiïîrms certain settled principles. which we 
think are applicable hère. That was a suit to set aside and cancel 
a lease granfing a continuoùs term of 999 years. The lease and the 
property had been delivered 17 years befôre thb suit was commenced, 
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and meanwhile no steps had been taken to repudiate the contract. The 
lease, although ultra vires, was regarded as a fully executed con- 
tract, and the court refused to interfère for that reason. 145 U. 
S. 408, 12 Sup. Ct. 953, 36 L. Ed. 748. It is to be observed that 
the instrument involved in thé présent case may be regarded as a 
lease within the décision in Thomas v. Railroad Co., 101 U. S. 78, 
79, 25 L. Ed. 950; that its term was 5 years, with a privilège of an 
extension for 20 years more; and that complainant repudiated the 
lease at the threshold of the extension term. Besides, in the course 
of the opinion in St. Louis Railroad v. Terre Haute Railroad, supra, 
145 U. S. 407, 12 Sup. Ct. 957, 36 L. Ed. 748, Justice Gray said : 

"While an nnlawfiil contract, the parties to whlcli are in pari delicto, re- 
malus executory, its invalidity is a défense in a court of law ; and a court 
of equity wlll order its cancellation only as an équitable uiode.of maklng tliat 
défense effectuai, and when necessary for that purpose. Adauis on Eq. 175. 
Con.sequently, it is well settled, at the présent day, that a court of equity 
will not entertain jurisdictlon to order an instrument to be delivered up and 
canceled, upon the ground of illegality appearing on its face, and when, there- 
fore, there is no dnnger that the lapse of tinie niay deprive the party to be 
charged npon it of liis means of défense. Story, Kq. Jur. par. 700a, and cases 
cited ; Simpson v. Howden, 3 Myl. & Cr. 97 ; Averst v. Jenkins, L. K. 10 Va\. 
275, 282." 

The illegality involved in the contract at bar does not appear on its 
face; but dépends on external évidence as to facts and as to purpose, 
and this évidence might be lost by lapse of time. The contract is in 
substance and effect described in the amended bill, and a copy of it 
was filed as an exhibit. It purports to require Hirsch to pay a spec- 
ified rent and the company to carry his freight at its published rates. 
Its vice consists in the excess in rental value averred, and the purpose 
of concealing and transposing this excess as before pointed out. It is 
most difficult to see how the company could décline to carry Hirsch's 
freight, for primarily it is in terms entitled to, and presumably it re- 
ceives, full rates. The company hardly could offer its own contract, 
or the extraneous facts before alluded to, to excuse performance of its 
duties as a common carrier. Its loss arises collaterally out of Hirsch's 
use of its property at a nominal rental. It would seem, therefore, that 
this condition must continue, imless équitable relief can be granted. 

Moreover, as stated, the company repudiated the contract at a time 
when its first term was abotit to expire and the additional term to com- 
mence. This suit was begun August 19, 1909, and the original term 
of 5 years was, to expire September Ist following. The additional 
term was provided for in thèse words : 

"ïhe company liereby licenses and permits • * * the licensee [Hirsch] to 
use and occupy for a term of flve (5) years, with the privilège of an addi- 
tional term of twenty (20) years from September 1, 1004, to September 1, 
1909." 

It is averred in the amended bill that on January 28, 1909, Hirsch 
gave the company notice : 

"ïhat he elected to continue the said agreement in force for the further 
period of twent.y (20) years, and to exercise the privilège of such further term 
contained in said agreement." 

Confessedly, as respects a valid agreement, a notice like this, under 
a covenant such as the one quoted, would be sufficient to entitle the 
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tenant in possession to the enjoyment of the additional term (Fer- 
guson V. Jackson, 180 Mass, 557, 558, 62 N, E. 965 ; Darling v. Ho- 
ban, 53 Mich. 599, 602, 19 N. W. 545; Caley v. Thornquist, 89 Minn. 
348, 350, 94 N. W. 1084; Kentucky Lumber Co. v. Newell, 105 S, 
W. 972, 32 Ky. Law Rep. 396, 398— Court of Appeals) ; stiU accord- 
ing to the terms of the contract, and we think the better rule, the priv- 
ilège could not hâve created in Hirsch anything more than a présent 
démise to take effect at the expiration of the first term (De Friest v. 
Bradley, 192 Mass. 346, 351, 78 N. E. 467). Apart from this, we are 
considering a void agreement ; it was entered into in Ohio, concerning 
the use of land there situated, and the rule of the Suprême Court of 
the State respecting an entry and the payment of rent under a lease 
for a term of years at an annual rent, which for any reason is void, 
"créâtes a tenancy from year to year upon the terms of the lease, ex- 
cept as to its duration." Railroad Co. v. West, 57 Ohio St. 161, 165, 
49 N. E. 344. See, also, 1 Wash. Real Prop. (6th Ed.) §§ 823, 824, 
p. 508. The company's disavowal of the contract occurred 12 days 
before the expiration of the term then existing (and 13 days before 
the time fixed for the commencement of a new term), no matter wheth- 
er Hirsch's rights be considered with référence to the contract or bis 
tenancy from year to year. If the company had retracted after its 
exécution and delivery of the contract, and withput delivering posses- 
sion of the premises, the décision of this court in McCutcheon v. Merz 
Capsule Co., 71 Fed. 787, 19 C. C. A. 108, 31 L. R. A. 415, would 
hâve been a direct authority entithng the company to relief. As 
pointed out in the opinion of the présent Mr. Justice Lurton, when 
distinguishing that case from St. Louis R. R. v. Terre Haute R. R., 
Lord Selborne, in Ayerst v. Jenkins, L. R. 16 Eq. 275, 283, said: 

"When the immédiate and direct effect of an estoppel in eciulty against re- 
lief to a partlcular plalntiff mlght he to efCectuate an unlawful action, or to 
defeat a légal prohibition, or to protect a fraud, such an estoppel may well 
be regarded as against public pollcy." 

Apparently the portion of the décision in McCutcheon v. Merz 
Capsule Co., which was in favor of that company, was based upon 
the principle thus announced by the Lord Chancellor. This principle 
is laid down also in Parkersburg v. Brown, 106 U. S. 487, 503, 1 Sup. 
Ct. 442, 27 L. Ed. 238. There is a distinction, however, between the 
McCutcheon Case and the présent case that must not be overlooked. 
The Merz Capsule Company entered into the illégal agreement there 
involved and delivered a deed conveying its property, but it did not 
surrender possession and it distinctly repudiated the agreement. Its 
grantee, the United States Capsule Company, sought forcibly to obtain 
possession of the property. This court afîirmed the decree below, 
which declared the illegality of the agreement and the deed, but the 
court restrained appellants from interfering with the title or posses- 
sion of appellee under color of such agreement and deed. At the close 
of the opinion Judge Lurton said (71 Fed. 796, 19 C. C. A. 117, 31 
L. R. A. 415): 

"Under ail thèse clreumstances, to hold that the complainant is estopped 
to rely upon the illegality of the agreement and conveyance to which it was 
a party would be to eïfectuate an unexecuted unlawful object, and aid in the 
defeat of a légal prohibition. The door of this court should not be closed 
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against one seeking to extrieate himself from an uulawful connection, provided 
relief Is sought without delay, and before the contract is execiited, or other 
persons hâve irrevocably acted in reliance upon its supposed legality." 

Judge Story said in his work on Equity Jurisprudence (section 298, 
p. 303, 13th Ed.) : 

"Kelief is net granted where botli parties are truly in pari delieto, except in 
cases where public policy would thereby be promoted." 

Again in the same section, at pages 301, 302 : 

"But In cases where the agreements or other transactions are repudiated 
on account of their being against public policy, tlie clrcunistauce that the re- 
lief is asked by a party who is particeps criminis is not in equity material. 
The reason is that the publie interest requireS that relief should be given, and 
it is given to the public through the party." 

See 2 Pomeroy's Eq. Jur. (3d Ed.) § 941, and cases cited. 

But in vievv of the disapproval of a class of cases cited and others 
distinguished in the décision of St. Louis Raih-oad v. Terre Haute 
Railroad, 145 U. S. 406, 12 Sup. Ct. 953, 36 h. Ed. 748, relief only to 
a limited extent can be granted in the présent case, and that is allow- 
able, if at ail, because (1) the new term had not commenced to run, 
either under the contractual privilège of extension or the yearly ten- 
ancy, at the time this suit was brought, and so the contract as to that 
period was executory; and (2) the ground of illegality of the con- 
tract does not appear'on its face, and the évidence thereof might be 
lost by lapse of time. We are unable to see why either party could not 
hâve retracted at the threshold of the new terni, since he plainly could 
hâve done so at the beginning of the original term. The opening of 
the new term, as well as of the original, would seern to hâve been an 
appropriate loçus pœnitentias. It does not appear that any rights of 
third persons had intervened, and, assuming that both parties were 
equally in the wrong, it is carrying the rule (in pari delieto, etc.) be- 
yond the reason for its existence to refuse, at such a time and under 
such a contract as this, either to déclare the law or grant purely nég- 
ative relief. Not to do this would, as respects the new term in the 
instant case, bring to pass the very tliing that the law expressly for- 
bids. The granting of such relief is not to enforce the contract ; it is to 
prevent its renewal. The rule just alluded to is bottomed on the idea 
that the law is best subserved by leaving the parties where it finds them 
(1 Story, Eq. Jur. [13th Ed.] § 298, p. 303; McMulIen v. Hoffmann, 
174 U. S. 639, 669, 670, 19 Sup. Ct. 839, 43 L. Ed. 1117); but obvi- 
ously this reason ceases wherever such a course would in practical 
resuit be to effectuate, if not to sanction, the forbidden act. Indeed, 
as already sufficiently appears, this constitutes an exception to the 
rule ; and we apply it to the executory portion of the contract in dis- 
pute, because the reason of the exception seems to us to be as pertinent 
to either of two separable terms as it is to a single term under a lease. 
And if it were necessary to show anything more concerning the prin- 
ciple applicable to executory contracts, we might add to what was said 
in McCutcheon v. Merz Capsule Co., Justice Gray's récognition of the 
principle in St. Louis Railroad v. Terre Haute Railroad, 145 U. S. 
407, 12 Sup. Ct. 957, 36 L. Ed. 748 : 

"If the contract is Illégal, atflrniative relief against it will not be granted, 
at law or in equity, miless the contract remains executory." 
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See, also, Spring Co. v. Knowlton, 103 U. S. 49, 58 to 60, 26 L. Ed. 
347; Block v. Darling, 140 U. S. 234, 239, 11 Sup. Ct. 832, 35 L. Ed. 
476. We are not unmindf ul of the possession in défendant ; but that 
does not seem sufificient to entitle him to demand a new term under a 
void lease any more than under a yearly tenancy. The case upon this 
record is so far analogous to McCutcheon v. Merz Capsule Co. as to 
warrant the relief we accord. 

We conclude, upon the facts admitted by the demurrer, that Hirsch 
is not entitled under this contract to hold or use the premises, and 
that, subject to the right of removal of such improvements and other 
property as he may hâve on the premises, he should be enjoined from 
further use and occupation thereof under color of the contract. Nor 
can the company hâve an accounting for rent claimed to hâve accrued 
prior to the commencement of the suit. Whatever tentai value was 
given to Hirsch as a concession upon freight rates or otherwise must 
be treated the same as if its équivalent had been paid to Hirsch in 
money; and it is not claimed, as plainly it could not be, that the aid 
of a court could be invoked to recover cash payments of that char- 
acter. Equitable Life Soc. v. Wetherill, 127 Fed. 947, 951, 62 C. C. 
A. 579. As respects the excess in tentai value over the rent reserved, 
the contract must be regarded as acquiesced in and fully performed, 
at least up to the time of the beginning of the suit. But if it should 
appear that since then Hirsch bas occupied the premises, and that the 
company has not received any rental therefor, or otherwise counte- 
nanced the contract, it should be accorded an accounting for the rea- 
sonable rental value of the premises from that time until Hirsch shall 
cease to use and occupy them. This would not be to enforce the con- 
tract; it would be to prevent défendant from receiving the benefits 
of the use of the property without paying for them. Parkersburg v. 
Brown, supra; Standard Savings & Loan Ass'n v. Aldrich, 163 Fed. 
216, 221, 89 C. C. A. 646, 20 L. R. A. (N. S.) 393 (C. C. A. 6th Cir.). 

The decree below is reversed, with cpsts, and the cause is remanded, 
with instructions to overrule the demurrer, and for further proceed- 
ings in conformity with this opinion. 



COAL & IRON RY. CO. v. REHERD. 

(Circuit Court of Appeals, Fourth Circuit. B'ebruary 11, 1913.) 

No. 1,07T. 

1. CoNTRACTs (I 2.31*) — Construction — Pricb — Construction Contract — Ex- 
cavation — "Eartii." 

Wliere a rallroad construction contract dlvided uiaterlal to be exca- 
vated into eartli, loose rock, and solld rock, and provided that the term 
"earth" should cover ail clay, sand, gravel, loam, and ail earthy ma- 
terial containing loose stones and boulders of not over three cubic feet, 
such provision was plain and uneaulvocal, not subject to explanation by 
paroi, and as niatter of law included a substance eneountered, called 
"gumbo," or "bull-wax," vphich was a form of clay; and hence the 
court erred in refusing to charge that such material was within such 

•For other cases see same toplc & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexé» 
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classification, and that plaintlff was only entitled to recover the priée 
flxed by" the contraet for tlie excavation of earth Or its removai. 

[Ed. Note.— For otlier cases, see Contraots, Cent. Dig. §§ 1010, 1047, 
1051, 10.52 ; Dec. Dig. § 231.* 

For other définitions, see Words and Plu'ases, vol. 3, p. 2.304.] 

2. CONTBACTS (§ 170*)— CONTEIIPOKANKOUS C'OJN'STiîUCIION — CHAEACTER OF MA- 

TKRIAL8. 

Wliere a raiiroad construction contraet provided that It should iiot be 
affected by any verbal agreenient or inferences drawn from conversa- 
tions had on the snbject, and by its exjn-ess ternis certain "gunibo" 
fouud by the contruciors in the course o£ their e-tcavation was within the 
contraet définition of the terni "earth," and payable at the priée speci- 
fied for the excavation of earth, the fact that the raiiroad company's 
engineers had verbally proinised that the contractors should be paid a 
higlier price for the excavation of the "guiiilK)," and had allowed a higlier 
priée in certain of tlie spécifications, did not constitute such a contempo- 
raiieou^ construction of the contraet as would entitle plaintifE to recover 
a liigher price therefor in an action on tlie contraet. 

fKd. Note.^For other cases, see Contracts, Cent. Dig. § 753 ; Dec. Dig. 
§ 170.*] 

3. COXTBACTS (§ 303*) — PeRFOEMANCE UNEXPECTED DIFFIC0LTIES. 

t'nexpected difiiculties, whicli a contractor encounters in tlie perform- 
ance of a particular pièce of work at a stated price, do not excuse hini 
from the obligation of liis contraet. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 1400-1443; 
Dec. Dig. § 303.*] 

4. CoxriiACTs (§ 232*) — CoMPKNSATioisr— CoKSTBrcTiopf Co^iTBAOT — Change of 

LlKE — ESTIJIATES Bï 1!;kQINEEES. 

Where a contraet for raiiroad construction provided for payment on 
the last day of eacli nionth duriug the progress of work on an estiniate 
tiy tlie engineer in charge, and that ail clainis for extra work sliall be 
filed before the end of the inoutli duriug wliicli tlie work was doue and 
be at once adjusted, and that the décision of tlie Consulting engineer in 
case of dispute should be final and conclusive, the parties waiving any 
right of action, suit, or other remedy at law or otherwise, estimâtes and 
classifications of quantities of work niade by the engineers eovering a 
change in a part of tlie lioe provided for by the contraet, for wliicli no 
claini for extra work was ever flled by the contractors, were conclusive 
against their right to recover additional comjiensation tlierefor, in the 
absence of a showing of fraud, gross mistake, or bad falth on the part 
of tlie engineers. 

[Ed. Note — For ollier cases, see Contracts, Cent. Dig. §§ 1071-1094; 
Dec. Dig. § 232.*] 

5. CosTKACTS (§ 287*) — Railkoad Constbuction — EJstimates and Certiei- 

cates by Èsgikbeks — Conolusivemess. 

Where a raiiroad construction contraet provided that the bids for ex- 
cavations should include a haul of 800 feet, and that the contractors 
should be allowed extra for overhauls aniounting to 100 feet or more, 
and also provided for payment on engineers' estimâtes, and that the 
détermination of tlie engineers should be conclusive in niatters of différ- 
ence, the work in connection with overhauls having been estimated and 
certifled by the engineers as tlie work progressed, the contractors were 
concluded thereby, in the absence of fraud, gross mistake, or bad faith. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1308, 1309, 
1312-1316, 1318-1338, 3340-1342, 1344-1346, 1348, 1350, 1351; Dec. Dig. 
§ 287.*] 

•For other cases see same toplo & § number In Dec. & Am. Digs. 1907 to aate, & Rep'r Indexe» 
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6. Evidence (| 448*) — Weitten Insteuments — Inteepbetation — Pabol 

Proof. 

Wliere a railroad conètmction contract provided that prlces flsed for 
excavation should contemplate a haul of SOO feet, and that, if the aver- 
age haul exeeeded that distance, an additional sum per cubic yard for 
eacla additional 100 feet of increase should be allowed, such provision was 
plain and definite, and paroi évidence was inadmissible, to g.id in its in- 
terprétation. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2066-2082, 
2084; Dec. Dig. § 448.*] 

7. Damages (§ 85*) — Ltquidated Damages — Constbuction Contbact— Ad- 

ditional Work— Delat. 

Where a railroad construction contract provided for forfelture of $50 
a day as liquidated damages for the contractors' failure to complète the 
contract within the period specifled, the fact that the railroad company, 
by ehangiiig the Une, necessitated the performance of additional work, 
while giving the contractors the right to a reasonable extension in 
•which to perform the same, did not relieve them from Uability for: the 
penalty in so far as It applied to nnnecessary delay in coinpleting the 
contract. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 179-181, 188- 
187 ; Dec. Dig. § 85.*] 

6. Receiveks (§ 210*)— AuTHOEiTT — Tebbitobiai, Exercise. 

A receiver appointed by a state court has no iurisdictlon as a matter 
of right to exercise functions outside the state of his appointment, and 
wlthout more may not institute a suit in a fédéral court sitting in an- 
other state. 

[Ed. Note. — For other cases, see Eeceivers, Cent. Dig. §§ 417-420; 
Dec. Dig. § 210.*] 

9. Receiveks (§ 210*) — ^Authoeity — Suit in Fédéral Couet— Peoceedings 

TO Aoqdire Authoeity. 

A receiver of certain railroad contractors, havlng been appointed by 
a Virginia state court, TOthout authorlty instituted an action against 
défendant railroad company in the United States Circuit Court for the 
Northern District of West Virginia. ïhereafter the receiver filed an 
aneillary bill in the state court of West Virginia, under which an order 
ratifying his appointment as receiver was made, and by which he was 
authorized to intervene and proseeute as a party plaintiff and as re- 
ceiver the action pending in the fédéral court, which he had previously 
brought, with full authorlty, etc. Held that, though such proceedlngs 
were irregular, they were sufRcient to entitle plaintiff to continue the 
suit as though a new suit had been instituted. 

[Ed. Note. — For other cases, see Recel vers. Cent. Dig. §§ 417^20; Dec. 
Dig. § 210.*] 

10. Courts (| 311*) — Fedebal Courts — Résidence of Parties — Receivebs. 

W^here the receiver of a partnership authorized to sue was a citizen 
of another state, his right to maintain an action in the fédéral courts 
by reasion of diversity of citizenship was not aiïected by the reason that 
one or more of the members of the firm were citizens of the state In 
which the action was brought. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 858; Dec. Dig. § 
311.* 

Citizenship as affecting the jurisdiction of the fédéral courts, see note 
to Shipp V. Williams, 10 C. C. A. 253.] 

Pritchard, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the North- 
ern District of West Virginia, at Parkersburg ; Alston G. Dayton and 
John C. Rose, Judges. 

*FoT otber cases see suue topic & ! nvmbsb in Dec. & Am. Qigg. 1907 to date, & Rep'r Indexes 
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Action b"y Peter W. Reherd, as receiver of the late firm of Walton, 
Purcell, Moorman & Co., against the Coal & Iron Railway Company. 
Judgment for plaintiff, and défendant brings error. Reversed. 

Tiiis action was commenced by service of summons on the 21st of Mardi, 
1904, and the déclaration was flied on the 4th of Aprll, 1904. The Coal & 
Iron Kailroad Company of West Virginia Is a corporation organized under 
the laws of the state of West Virginia, and Walton, Purcell, Moorman & Co. 
is a partnership composed of S. Walton, E. Purcell, Jr., M. N. Moorman, Jr., 
W. H. Rickard, D. C. Keherd, and P. W. Reherd. The sald rallroad Com- 
pany set about in the year 1900 to construct a railway line, to be called 
the Coal & Iron Railway of West Virginia, from the town of Elkins to the 
forks of the Greenbrier, in the county of Pocahontas, In the said state of 
West Virginia, and in order to facilitate the construction of the said railway 
It was divided Into three divisions, as follows: The flrst division extending 
from the main track in South Elkins to the north end of tunnel, section No. 
1, a distance of about 4% miles, Including the Valley River Bridge. The sec- 
ond section extended from the south end of tunnel No. 1 to the north end 
of tunnel, section No. 2, about 19 miles In length, and including the bridge 
across Shavers fork of Cheat river. The third division extended from the 
south end of tunnel, section No. 2, to the forks of the Greenbrier, a dis- 
tance of about 19 miles. Altogether about 421^ miles. 

On the Ist day of May, 1900, the sald railway company entered into a con- 
tract wlth the firm of Walton, Purcell, Moorman & Co., as follows: 

"Articles of agreement, made and completed this Ist day of May, in the 
year 1900, A. D., between the Coal & Iron Rallroad Company of West Vir- 
ginia, of the flrst part, and S. Walton, E, Purcell, Jr., M. N. Moorman, Jr., 
W. H. Rickard, D. C. Reherd, and P. W. Reherd, trading under the name 
of Walton, Purcell, Moorman & Ce, of the second part, witnesseth, that for 
and in considération of the payments herelnafter named, to be made by the 
party of the first part, the said party of the second part hereby agrées to 
perform ail the work herelnafter described, in a thorough and worknianllke 
manner, on or before December 15, 1900, as to division No. 1, and March 
1, 1901, as to divisions No. 2 and No. 3, which time shall be of the essence 
of this agreement. 

"And it Is understood that thèse articles of agreement cover the foUowing 
described work involved in the construction of the Coal & Iron Railway of 
West Virginia, and which is illustrated in the profiles and approximate quan- 
tlties, on file in the office of the engineer in charge, at Elkins, W. Va., viz. : 
Ail the graduation, masonry, etc., between the junctlon wlth the main track 
of the West Virginia Central Railway, in South Elkins, and the north end of 
tunnel No. 1, known as 'Division No. 1' ; ail graduation, masonry, etc., be- 
tween the south end of tunnel, section No. 1 and the north end of tunnel 
section No. 2, known as 'Division No. 2' ; and ail the graduation, masonry, 
etc., between the south end of tunnel, section No. 2, and the forks of the 
Greenbrier river, it being understood tha.t the southern terminus of the line 
may vary withln a Umit of three or four miles In its extent, known as 'Di- 
vision No. 3,' complète to subgrade, vlz. : Ail grubbing, clearing, excavation, 
embankment, masonry of ail klnds, including foundations to same; ail neces- 
sary removal and reconstruction of county roads and diversion of streams ; 
also ail tunnel work which may be needed, excepting the two tunnels known 
as No. 1 and No. 2, which are already provided for under a separate con- 
tract. Ail work to be done in accordance wlth the following spécifications and 
such drawings as may be furnished, from tlme to tlme, explanatory of the 
work, and to the satisfaction of the engineer in charge and of the Consult- 
ing engineer. 

"Spécification. 

"Graduation. — Under this head will be included ail cuts, fllls, dltches, wa- 
ter courses, changing of county roads, clearing, grubbing, etc., connected 
wlth and Incident to the construction of the Coal & Iron Railway. 

"First, Clearing and Grubbing.— Shall extend to a point at least fifteen 
feet beyond the elope stakes, measured horizontally, on both sides of the 
line. In embankment under three (3) feet deep the stumps shall be grubbed. 
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from 3 to 5 feet, eut close to the ground, and above 5 feet eut ofC, to stand 
Dot over two (2) feet liigh above the ground. AU thèse materials, Including 
trees, brush, and vegetable growth of ail klnds, must either be removed be- 
yond the fifteen feet Une or burued on the spot. 

"Seeond, Excavations. — The roadbed shall be eighteen (18) feet wide, vvith 
ditches, in cuts, and fourteen (14) in flUs, and the slopes shall be such as the 
nature of the niaterial may requtre, in the judgment of the engineer In 
charge. The embankments shall be made from the cuts, but should the normal 
cuts furnish an insutticient amount of material for the construction of the 
tills, they, the cuts, may be either widened or outside borrow pits may be 
provided, as seemfe best to the engineer in charge. Thèse same methods shall 
apply in the case of the construction of county roads. In water courses, 
ditches, etc. In case the normal cuts are more than sufflcient to make the 
normal fiUs, the surplus shall be consumed either in widening the regular 
fiUs or placed in spoU banks, as the engineer in charge may direct. For ail 
this vk'ork under the head of 'Graduation,' inclusive of cleaning and grubbing, 
there shall be no classification, and but one priée per cublc yard shall be 
pald for ail material actually excavated, under the above heads, said priée 
to cover its transportation or haul to the point of final deposit. As stated, 
ail material shall be measured and paid for in excavation before dlsturb- 
ance. Cases may, however, arise when it may be necessary to measure ma- 
terial (in embankment) ; this would, however, be exceptional. 

"It must be understood that the embankment between the Tygart Valley 
river bridge and South Elkins must be made of material brought across the 
river from the soutli side, with the bridge masonry in place. This would re- 
quire a light trestle 220 feet long. Shonld it, however, be desired by any 
one bidding on this w^ork so to do, a elassified bid will be accepted as fol- 
lows : 

"Excavation — Earth Per cubic yard. 

" — Loose rock — " 

— Solid rock— 

"Priées to be on an average haul of not over 800 feet in the limits of the 
contract. Should the average haiil exeeed 800 feet, then add for each 100 feet 
addltional so niuch per cubic yard, but iiothing less than 100 feet increase 
shall conut. 

"Grubbing and clearing per acre, so nuich. 

"Earth — Shall Cover. — AU clay. saud, gravel, loam, and ail earthy material 
containing loose stones and boulders of not over three ciibic feet. 

"Loose Rock — Shall Cover. — AU stones in adjoining, but detached, masses 
over three cublc feet. but not over one cubic yard in size; also ail slate and 
other rock which can be quarrled without blasting, altbough blasting may 
be resorted to; also cemeuted gravel, which must be blasted. 

"Solid Rock — Shall Cover. — AU rock in masses of over one cubic yard, 
which cannot be removed without blasting. 

"The above priées, as in the case of the unclassified bid, shall apply to 
ail material actually excavated in connection with the construction of the 
railway ; it being understood that the party of the flrst part shall décide 
whether to accept the classifled or unclassified bid, the said décision to be 
embodied in this contract as shown in the price list further on. 

"Masonry. 

"Materials. — ^The quality of the stone, cernent and sand used must be satis- 
factory to the engineer in charge and to the Consulting engineer, and if 
under any circumstances bricks should be used, they must in like mauner 
be approved of. AU materials are subject to actual test, and if condemned 
must be removed from the work. 

"Workmanship. 
"First-Class Masonry. — This shall be the best quality of eut and coursed 
work. No course shall be less than twelve inehes nor more than thirty 
inches thick. No stone shall hâve less than fifteen inehes bed, and shall 
always hâve at least as much bed as rise. No stretcher should be less than 
three nor more than six feet long ; the headers shall run through and through 
any wall not over four (4) feet thick, and in the case of channel piers shall 
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run through aud tiironsh when tlie said piers are iiot over flve (5) feet thlck, 
and shall then be double headers ; when the headers do not ruu tlironiih, 
they shall lap at least one foot in the heart of the wall aud shall hold their 
size well back; the headers shall constltute one-fourth of the face of the 
wall, and each headcr shall be at least as wide as lilgh. Ail stone shall lie 
eut accurately to size with parallel beds and ont of wind ; a pitched draft 
shall be run around the face of ail ashlar. with a rock face of not over 
thvee (3> inch projection heyond tlie draft liiie where line is above sround. 
Ail joints shall be eut squarely In, from the pitched line, at least eight 
iuches. AU stone inust break .l'olnt at least twelve (12) inehes eitber In the 
face or heart of the wall. Wherever backing is used, tlie Beds niust be eut 
as carefnlly as with ashlar, but the sides and ends uiay be shaped up to fit 
the spaccs with the hammer. AU stone must be laid on their natural or 
quarry beds, as close tosether as possible, and always with the broadest 
bed down. Ail vacancies betweeu stone must be tightly packed with small 
stufC set in cément, or with three-(!uarter inch broken stone or gravel con- 
crète, as may be decided by the engineer in charge. (Rules for niixing, see 
below.) 

"ïhe wall must be abaolutely solid and without vacancies. Coplng shall 
not be less than flfteen (15) nor more than eighteen (18) inehes thlck, and 
in as large blocks as possible — nothing less than 3x4. In the case of chan- 
nel piers the coping must run clear across with three (3) inch projection ou 
each side. In the case of bearing blocks for iron bridges the blocks must 
be carefuU.y eut ail over and bush hammered (ten eut on the upper bed) to 
recelve the iron bed plate. Iron clamps set in lead may be used in the coping 
«f chanuel piers, if thought necessary by the engineer in charge. Cernent 
mortar used shall be made of soine approved brand of domestic cernent and 
clean sharp sand, cément 1, sand 2, by volume, mlxed dry, then water added, 
as needed oïdy, so as to get the advautage of the first set. Should concrète 
be used it will be made : cernent 1, sand 2, two Inch broken stone 4, stone 
to be spread on a plauk floor in a six inch layer, then the mortar made and 
spread over the stone, and the whole turned by hand three times. Wet the 
stone before putting on the mortar. In placing the concrète it must be laid 
in eight (8) inch layers and rammed with tweiity pound ranuners until the 
contained water floats on the surface. In this class of work the joints shall 
be as thln as possible, and shall never exceed one-half (%) inch in thick- 
ness. They shall be raked ont one (1) inch deep the day the.y are made, and 
on the completion of the work shall be pointed fiât with Portland cernent 
mortar of approved brand, mixed half and half. The above class of work 
shall apply In gênerai to ail river bridgeS, and wherever else it may be or- 
dered by the engineer in charge or the Consulting engineer. The priée bid 
shall be per cubic yard of twonty-seven cubic feet, and shall be based upon 
the actual cubical contents. Ko conventlonal method of nieasurement will 
be allowed. The price shall cover the entire work, including foundations to 
a depth of fl\'e (5) feet below the average bottom of the stream, withiu tho 
area of the pier or abutment, the body of the masonry, the coping and pedes- 
tal blocks where used. 

"Second-CIass Masonry. — This may be elther eoursed or uncoursed work, 
laid in cernent. Stone may vary from six (6) inehes to two (2) feet iii thick- 
ness ; stretchers not less than eighteen (18) inehes in length nor more than 
four (4) feet; headers to be not less than two and one-half (2%) feet long, 
and to hold their size well back, and shall be as wide as high at the face of 
wall ; no stone to bave less than twelve inehes depth of bed and never less 
than Its own rise. The headers nnist make one-fourth of the face area of the 
wall. AU ashlar shall be rock-faced, eut with parallel beds, out of wind, 
and a. pitched draft run around the face of each stone, from which the joints 
shall be eut s(juarely back at least six inehes — the backing may be shaped 
np with hammer only; ail stone shall break joint at least eight (8) inehes, 
whether In the face or heart of the wall, and ail stone shall be laid on the 
(juarry bed. AU vacancies shall be tightly flUed with sprawls in cément or 
concrète, as may be ordered. This class shall be laid In cernent and pointed 
up as in first-class work, and the same rules shall govern the making of 
mortar and concrète as in flrst-class work. 
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"Secoiid-Class Jlasonry shall be applicable to important culverts, box or 
arched, and wherever else ordered by the engiiieer in charge. In the case of 
box of gothic culverts, the top course of the side walls must be selected stoue, 
not less than tvvo and a lialf (21/2) feet by three (3) and not less than ulne 
(9) inches thick, the eorbel stone. when used, selected of the sanie size froni 
9 to 12 inches thick, and the cover stone 12 to 15 inches thick and large 
enough to lap the main walls 12 inches, or where eorbel stones are used 6 
inches. The coping of head walls shall be froni nine to twelve inches thick 
and the stone shall be eut ail over and pitch drafted with a rock face. In 
ail culverts the foundations of the head walls shall be carried across the 
waterway to their fuU depth, and the waterway shall be paved with good 
heavy stone on edge from head wall to head wall. The price per cubic yard 
for second-class niasonry shall eover the cost of ail foundations to a point 
flye (5) feet below the average level of the bottom of the stream crossed, 
aud the various kinds of work involved, such as the rise ot the wall, the 
cover and eorbel stone, the coping, the paving, etc. 

"In the case of arched culverts the side walls, head walls, spandrels, etc., 
shall be as described above, of second-class niasonry, the riugstone and sheet- 
ing must be eut as per plan given. Hence, a spécial priée per cubic yard will 
be named for springing course, ringstone and sheeting alone, when used in 
arched culverts, the balance of the niasonry beiiig estiniated at second-class 
priées. 

"Third-Class Masoury. — This shall be coursed or uncoursed masonry, shaped 
with the hammer and laid dry. Ail the rules governing size of stone, bond, 
proportion of headers, manner of laying and depth of foundation, which are 
specifled under the head of second-class work shall hold good hère, mortar 
excepted. This class may be used in small culverts, support walls, etc., when 
ordered by the engineer in charge. The price per cubic yard shall cover the 
work in place and completed. 

"Kiprap. 

"As in spécial cases it may be necessary to protect an earthen embank- 
ment from wash by a covering of stone, a priée per cubic yard will be given 
for such material in place, said protection to consist of rougli stone carefuUy 
laid close together, well bonded aud of such size as the engineer in charge 
may direct, not exceeding what two men can handle with bars, dowu to one- 
half a cubic foot in size. 

"Foundations. 

"Where required to be excavated below tlie ûve (5) feet Une mentioned 
above, shall come under the following heads and be paid for per cuMù yard of 
actual material excavated, whIch price shall cover ail tinibering, pumping, 
bailing, etc., counected with the work, as well as the transportation of the 
material excavated to some designated place of deposit. 

•'First. Earth, gravel, sand, clay, hard iian, bonlders, aud anything which 
can be handled without explosives. 

"Second. Ail solid rock -in situ' requiring explosives. 

"If permanent timbering is required in foundations for grillages, 'etc.,' It 
shall be the best quality of dimensioned white oak, subject to inspection, and 
a price per thousand feet B. M. shall be naïued for it, furnished, framed, 
pinned, or bolted in place as required. 

"If piles are to be used they shall be of such size as may be called for by 
the engineer in charge, not exceeding elghteen Inches at the butt, of wliite 
oak, straight, souiid, and subject to inspection. A price shall be named per 
liiieal foot driven and eut off, and, should iron slioes be used, a price per 
pound for cast shoes shall be given. In reudering estimâtes the neat lengths 
of piles when eut ofC shall be used. 

"General. 
"Embankments may be made in layers or entirely by end dumping as the 
engineer in charge may direct, but in fllling over culverts and against bridge 
abutments great care must be faken not to dislocate the masonry, the ma- 
terial must be put on in layers, and as ordered by the engineer in charge. 
"Passing places for ail public and private roads must be provided and kept 
204 F.— 55 



866 204 FEDERAL EBPOETEE 

In good condition by the contracter, who shall also open a horse traek along 
the entire length of his contract at his own expense. He shall also keep up 
any fences necessary to the protection of crops which may be endangered 
by the work. 

"Ail cuts and fills shall be neatly flnlshed to the slopes and subgrades given 
by the engineer in charge, and the subgrade shall slope 1 inch in 4 foot from 
conter to sides for drainage. 

"The alignment, grades, and disposition of material may be chauged from 
the plans at présent existlng, without préjudice to tliis agreement. If it can 
be shown to the satisfaction of the engineer in charge and the consulting 
engineer that such changes will add to the cost per cubic yard of excava- 
tion handled, then such an extra allowance may be made by the consulting 
engineer as wlll reimburse the contracter; but, should the sald change de- 
crease the cost of the work to the contracter, he shall be charged with the 
différence. Any such changes shall be embodied in a supplementary agree- 
ment. 

"Any one bidding on thls work is expected to visit the Une and examine it 
thoroughly, and a statement to that efCect must be made in the proposai. 
It is also understood that any estimate of quantlties submitted to bidders 
by the rallway Company is only approximate. 

"Discipline. 
"Good order must be maintalned among the men employed in the work 
by the contracter, whether off or on the Une, and the contracter shall dis- 
charge any man in his employ at the request of the engineer in charge, and 
shall be reaponsible for any damages inflicted by his employés upon persons 
or property, and the consulting engineer is authorized to withhold his esti- 
mâtes until satisfaction is made. 

"Transfer. 

"The contra ctor shall not transfer or sublet any part of his contract with- 
out the written consent of the consulting engineer, and shall give his Per- 
sonal attention to the work. 

"The work shall be prosecuted entirely under the direction of the engineer 
in charge, who, with the approval of the consulting engineer, shall hâve the 
iwwer te direct the increase or diminution of the force and the peints of its 
application. 

"And it is expressly agreed that the times herein named for the completion 
of this contract, vlz., December 15, 1900, and March 1, 1901, are of the es- 
sence of thls agreement, and if at any time it should be the opinion of the 
engineer in charge that the work is not being prosecuted with sufflcient 
force or energy to secure its completion in the time named, he shall notify 
in writing the party ef the second part (the contracter) to increase the force 
and facilities in ten days, at the end of which period, and in case of non- 
cempliance with said instructions, it shall be the duty of the engineer in 
charge to employ such laborers, teams, and foremen as he may deem neces- 
sary to complète the work within the time named, at such wages as he may 
lind it necessary to pay ail men and teams se employed, and charge the 
amount se pald against the party of the second part, as a payment on ac- 
eount ef work done under the agreement. Or in case the engineer in charge 
should deem it best, he may, with the consent of the consulting engineer, dé- 
clare the agreement, in part or whole, forfeited, which déclaration and for- 
feiture shall exonerate the said party of the flrst part from any and ail ob- 
ligations and liabilities arising under this agreement, as theugh it had never 
been made, and the reserved percentage, if any, on work previously done, may 
be retained forever by the party ef the flrst part, and used for the completion 
of the contract. And in case the party ef the second part is bonded, then the 
bondsmen or bonding company shall be liable to the extent of the ameunt 
of the bond for the exécution and completion of the work. 

"And it is further agreed that the party ef the second part shall provide 
and put in practice ail necessary safeguards and précaution against accidents 
and damages to any person or property during the prosecution of the work, 
and shall indemnify and save harmless the said party of the first part and 
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its engineers from the payment of ail sums of money by reason of any 
such accidents and damages. 

"It shall be the duty of the engineer in charge to give ail needed stakes. 
heights, lines, and dimensions necessary to the prosecution of the work, and 
it shall be the duty of the contracter to préserve the same. 

"Thls contract shall not be affected by any verbal agreements or infer- 
ences drawn from conversation had upon the subject. 

"The contractor agrées to do ail the work described to the satisfaction of 
the engineer in charge and Consulting engineer, and to accept their décision 
as to quantities, classification, 'etc.,' as final, and from whlch no appeal shall 
be taken. When the term 'engineer in charge' is used, it means the rail- 
way company's engineer in charge of the work of the entire line for the tlme 
belng, and who will personally direct its exécution with the advice and un- 
der the supervision of the consulting engineer. 

"And it is understood that the party of the second part shall give bond 
for the faithful exécution and completion of the work in some acceptable 
bonding company, to the extent of the estlmated value of the contract, and 
which in this case calls for a bond of flfty thousand dollars. 

"And it is further understood that for each and every day required in ex- 
cess of the date named for the completion of this contract the sum of flfty 
dollars shall be pald by the party of the second part to the party of the 
flrst part, which shall be considered as liquida ted damages. Or should the 
party of the second part anticipate the date of the completion, then the party 
of the first part shall pay the party of the second part fifty dollars for every 
day so saved. 

"In considération of the above, the party of the flrst part shall pay the 
party of the second part, for work doue under thls agreement, the follow- 
ing prices : 

For flrst-elass masonry, per cubic yard $ 9 00 

For second-class masonry, per cubic yard 6 75 

For third-class masonry, per cubic yard .S 50 

For spring course, riugstone, and sheeting of arched culverts, per 

cubic yard 11 00 

For rlprap 1 00 

For concrète In mass 5 00 

" " in arches 7 50 

For tunneling 2 80 

For permanent timber trestle work, per 1,000 B. M. of white oak 27 00 

"Fouudatlon Work Below the 5 Foot Llue. 

Earth, gravel, sand, clay, hard pau, boulders, etc., i)er cubic yard.... 1 00 

Solid rock requiring explosives, i)er cubic yard 1 30 

Permanent timber work, grillages, platform, etc., per 1,000 B. M 26 00 

Plies driven and eut off, flnished lengths, per liueal foot 37<* 

If cast or wrought iron shoes are used, per poiind 05%(* 

"Classified Work. 

Excavation, earth, per cubic yard 20^ 

Excavation, loose rock, per cubic yard 35^ 

Excavation, solid rock, per cubic yard 68^ 

With average haul not over 800 feet. 

"Average Haul Over 800 Feet. 

Not applicable until 100 feet in excess is reached, per 100 feet per 

cubic yard 01%(* 

Clearing and grubbing per acre 30 00 

"Payments to be made In the followlng manner : On the last day of each 
month during the progress of the work an estlmate shall be made of the 
value of ail work done, by the engineer in charge, to date. Of this amount 
nlnety per cent, shall be paid to the party of the second part, less any previ- 
ous monthly estimâtes which might hâve been paid on the same work; said 
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payments shall be niade on or about tlie 15th of tlie following montli. And 
wben ail tlie work eiiibraced under this agreement shall be completed, ac- 
cording to this speclflcation and to tlie satisfaction of tlie eugineer in charge 
and; the Consulting eugineer, a liiial estluiate shall be made, and any bal- 
ance appearing to be due to the party of the second part shall be paid to 
it withiu thirty days thereafter, provided the party of the second part shall 
give a release under seal to the party of the tirsr, part from ail claiins and 
denmnds growiug out of this agreement, and upon procuriug and deli%'ering 
to the party of tlie flrst part full releases, properly executed, from ail nia- 
terlalinen and the exhibit of receipted pay-rolls, of mechanics and laborers 
conuected with or einployed on the work, It is Ijereby understood tlmt the 
work will be acceiited as completed by divisions only, nothing less, aud in 
order 1, 2, 3, aud that each division niust be dressed up throughout before 
acceiitance. 

"Extra Work. 

"Ail clainis for extra work niust be flied before the end of the month dur- 
ing which the vv'ork was doue, and shall at once be adjusted. 

"And it is mutually agreed that the décision of the consulting eugineer 
shall be final aud conchisive in any dispute which niay arise betweeu the 
parties to this agreement, and eacli and every oue of said parties do hereby 
waive any rlght of action, suit or suits, or other reniedy in law or otherwise, 
by virtue of said covenants, so that the décision of the said consulting eugi- 
neer shall, in the nature of an award, be final and conclusive on the right 
and claiin of said parties. 

"In witness whereof, the parties herein named bave hereunto set tlielr 
hands and seals the day and year herein first above named, and both parties 
to the agreement testify that they hâve read aud uuderstand ail the provi- 
sions of the same. 
"LSignedJ Coal & Iron Raihvay Co., [Corporate Seal.] 

"By H. G. Davis, Its l'resideut. 
"Wituesses: C M. Heudley, Hecretary. 

"S. Walton. [Seal.] 

"E. l'urcell, .Tr. [Seal.] 

"W. >;. Moornian, Jr. [Seal.] 

"W. H. Rickard. [Seal.] 

"D. C. Reherd, 

"l'er W. H. Richard. [Seal.] 
"l*. W. Reherd, 

"l'er AV. H. Rickard. [Seal.] 
"Wituess: Chas. S. Robb." 

Shortly after the coutract was consummated the coutractors entered upon 
the work, and completed the flrst division ou the 14th of August, 1901. the 
second division on the 2d of February, 1903, aud the third division on the 
20tli of November, 1902. During the progress of the work estlrnaîes we-e 
made by the englueers as provided in the coutract, aud the amoimt undér 
the estimâtes and'classiflcations, less 10 per cent., was paid by the défend- 
ant to the coutractors, aud accepted by the latter. lu the course of the work 
the Une as originally conteniplated was changed in some respects, but the es- 
timâtes aud priées were made and paid upon the same basis as provided in 
the coutract. On the 12th day of December, 1903, some tinie after the work 
had been flnished, P. W. Reherd, D. C. Reherd, PI Purcell, Jr., Martin T>'. 
Moornian, and Samuel Walton filed a complaint in the circuit court of Rock- 
ingham couuty, state of Virginia, against W. H. Rickard, alleging that the 
partnership of Walton, Purcell, Moornian & Oo. liad entered into a coutract 
with the Coal & Iron Railway Company, and had completed the contract, 
and that there was a considérable sum still due; that there was a suit pend- 
Ing in the said Rockingham couuty by one of the subcontractors for work 
done against the said partnership, and that the said partnership had been 
vmable to obtain a satisfactory settlement from the Coal & Iron Railway Com- 
pany, etc. ; and that there were outstandhig moneys on account due tlie said 
partnership, as well as effects belonging to the said partnership, and that it 
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wns neetssary to hâve a receiver for the said partnership to wind up its 
iiffairs; aiurtliereupon P. W. Relierd was appointed receiver for the said 
pai-tuershii) of Walton, Purcell, Moormaii & Co. 

As above stated, the présent suit was comiuenced on the 21st of March, 
1904, and thereafter, on the lôtli day of January, 1906, thèse same complain- 
auts flled au ancillarv bill against the same défendant W. H. Rickard, in the 
circuit court of Randolph county, W. Va., and on the 25th of January fol- 
lowing Peter W. Reherd was appointed receiver of the partnership of Wal- 
ton, Purcell, Moorman & Co., and in the order of appointment is the follow- 
ing: * * * And with authority to hini to intervene and prosecute as 
party plaintiff, and as receiver, as hereinbefore described, in the action of 
assuinpsit pendlniç in the Circuit Court of the United States for the North- 
ern District of West Virginia, entitled Peter W. Reherd, Receiver, v. Ooal & 
Iron Rallroad; and he shall hâve fuU authority as receiver, appointed by 
this court, to intervene as party plaintiff in said action, according to the 
ruies of pleading in the Circuit Court of the United States for the Northern 
District of AVest Virginia." 

ïhe several items of alleged indebtedness sought to be recovered by the 
plaintiff from the défendant are as follows : 

First Division. 

For alleged error in yardage and classification $31,099 97 

For temporary bridge at Elkins 2,000 00 

For overhaul 16,909 28 

Making $50,009 25 

Second Division. 

For excavating and removing 300,000 cubic yards of gumbo $90,000 00 

For change in Une 3,377 00 

Making $93,377 00 

Third Division. 

For excavating and removing 32,000 cubic yards of gumbo $28,201 25 

For change in Une 5,000 00 

Retained percentages 45,423 00 

Making $78,624 25 

The case was tried in January, 1911, and the ,iury returned a gênerai ver- 
dict for the plaintiff, and assessed damages at $245,806.81, and further to 
spécial interrogatories answered as follows: 

First Division. For material exciivated over and above that estlmated and 
allowed by the défendant compaiiy's eugineers $15,549.98. with Interest from 
March 15, 1903, at 6 per cent.. $7,:'..34.41, making $22,884..39. 

For material excavated on Adanis work on the second division over and 
above what was estlmated and allowed by the défendant comjiany's engineers 
$90,000, with Interest from March 15, 1903. at 6 per cent., $42,450, making 
$132,450. 

On the claim under the head of Dennis work the jury found there was 
due plaintiff $3,377, with interest from March 15, 1903, at 6 per cent, $1,- 
592.82, making $4,469.82. 

For material excavated and work done at Sumniit Cut on third division 
over and above the ajnount estlmated and allowed by defendant's engineers 
$23,445, with interest from March 15, 1903, at 6 per cent., $11,058.28, mak- 
ing $34,503.28. 

For change of Une on the third division the jury allowed the plaintiff 
$5,000, with interest from March 15, 1903, at 6 per cent., $2,358.33, making 
$7,358.33. 

For overhaul on the flrst division plaintiff was allowed by the jury $12,- 
574.26. with interest from March 15, 1903, at 6 per cent., $5,930.84, making 
$18,505.10. 
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For retalned percentages plaintlff was allowed by tlie jury $17,079.89, wlth 
Interest from March 15, 1903, at 6 per cent., $8,050.00, making $25,135.89. 

ïhe aggi-egate of thèse amounts make $245,806.81, which constitute the 
damages allowed by the jury. 

It wIU thus be seen that the jury returned thelr verdict for $167.026.13, 
principal money, and $78,780.68, interest. The items of principal were com- 
posed, as above stated, of amounts allowed for material excavated on first 
division over and above that allowed by defendant's engineers $15,549.98 ; 
for material excavated on the Adams work on the second division over and 
above that allowed by defendant's engineers $90,000; for claim under head 
of Dennls work $3,377; for material furnished and work done on excava- 
tions at Summit Out $23,445.00; for change of line on third division, 
$5,000.00 ; for overhaul on flrst division, $12,574.26 ; for retalned percentages, 
$17,079.89. Judgment was entered for the plalutife accordingly, and the case 
comes hère by writ of error sued out by the défendant. 

Hereafter the plalntifC below will be referred to as the plaintiff, and the 
défendant below as the défendant. 

B. M. Ambler, of Parkersburg, W. Va., and B. A. Richmond, of 
Cumberland, Md., for plaintiff in error. 

Fred. O. Blue, of Charleston, W. Va., and John T. Harris, of Har- 
risonburg, Va. (Sipe & Harris, of Harrisonburg, Va., and Daugherty 
& Todd, of Columbus, Ohio, on the briefs), for défendant in error. 

Before GOFK and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

BOYD, District Judge (after stating the facts as above). Having 
outlined the gênerai facts in this case, we. do not deem it necessary to 
go into détails in this statement, because we shall take the liberty, in 
the course of our discussion of the points involved, of referring fur- 
ther to facts f ound in the record, and which may hâve a bearing upon 
the several propositions to be considered. There are many exceptions 
and assignments of error presented in the record, but the several 
points to be passed upon may be included under five separate heads. 

First, it is alleged that in the course of the work a substance called 
"gumbo" or "bull-wax" was encountered by the contractors, and which 
had to be excavated and handled by them in carrying out the terms 
of the contract. This substance, it is insisted, vv'as not specifically 
included in the contract, but was unusual and of a character which 
rendered it very difficult and expensive to excavate and remove, and 
compensation is demanded for this work. The second question per- 
tains to alleged additional work which it became necessary for the 
contractors to perform by reason of a change of some part of the 
Hne of the railway after the bid of the contractors was accepted and 
the agreement entered into. The third question concerns what is 
known as overhauls; that is, overhauls for the removal of the sub- 
stances excavated beyond the limit of distance set* out in the contract. 
Fourth, the question of retained percentages and forfeitures ; and, 
lastly, the question of jurisdiction of the court, it being insisted by 
the défendant that this receiver appointed in a foreign jurisdiction 
had no right to bring bis suit in the United States Court for the North- 
ern District of West Virginia, and further that Samuel Wallon, a 
member of the firm of Walton, Purcell, Moorman & Co. was at the 
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time of the bringing of the suit a citizen and résident of the state of 
West Virginia. 

[1] The question vvhich arises upon the first proposition is by far 
the more important, because the amount allowed by the jury in the 
verdict was composed very largely of compensation for excavating and 
removing this substance at several places in which it was found in the 
course of the work by the contractors. At the close of the testimony 
the defendant's counsel requested the court to instruct the jury as 
f ollows : 

"The court further instructs the jury that by the terms of the contract 
lu évidence the parties agreed upon a définition and a price for the several 
classes of material named in the contract and classified, among other things, 
as f ollows: 'Earth Is covered by clay, sand, gravel, loaui, and ail earthy 
materials, containing loose stones and boulders of not over tliree cubic feet.' 
And the contract further provided that ail earth should be excava^ed at 
twenty cents per cubic yard. 

"And if the jury find from the évidence that there was a material exca- 
vated by the contractors, which was tough, plastic, stleky substance and 
earthy material, which eontalned no stones or boulders or rock of any kind, 
tlien the same was earth, unless the engineers classified it as a hlgher ma- 
terial and at a hlgher price ; but the fact that the defendant's engineers clas- 
sified it at such hlgher price or higher classification would not permit or 
authorize the jury to deprlve the défendant of the beneflt of its contract, or 
to increase the allowance over and above what the engineers flxed in their 
classification and estimâtes of such material." 

The court declined to give this instruction, but made a ruling in the 
f ollowing language : 

"That the question of whether gumbo or bull-wax cornes under elther of 
three classifications of earth, loose rock, or solid rock, as deliued by the 
contract, or was wholly outside of elther, and without the contemplation 
of the parties, was a question of fact, and évidence was admissible tend- 
ing to show what gumbo was, and whether or not embraced in elther of the 
three classifications, or whether or not wholly without contemplation of the 
parties." 

It may be stated that the second paragraph of defendant's rec[uest 
for instructions is based upon the fact that during the progress of 
the work the contractors sought compensation beyond that specifically 
set forth in the contract for the work in connection with the excava- 
tion and removal of the "gumbo" or "bull-wax," and thereupon the 
engineers classified in their estimâtes the said substance, much of it 
as loose rock and solid rock, and the work in connection with it was 
paid for by the défendant upon this classification. 

Returning to the requested instruction of the défendant, and the 
ruling made by the court, we think there was error in the action of 
the court, and that any allowances in respect to the substance under 
considération beyond that made by the classification and estimâtes of 
the engineers was unwarranted. In the contract the substances to be 
dealt with in the work to be performed by the contractors are de- 
scribed under three heads, namely, earth, loose rock, and solid rock, 
and then the contract goes on and provides that earth shall cover ail 
clay, sand, gravel, loam, and ail earthy materials containing loose 
stones and boulders of not over three cubic feet. Loose rock covered : 

"AU stones in adjoinlng, but detached. masses of over three cubic feet, 
but not over one cubic yard, in slze; also ail slate and other rock which 
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(•an be quarried without blastin^'. althougli Wastiiig may be resorted to; also 
eemeuted gravel, which must be blasted." 

Solid rock was stipulated to cover : 

"Ail rock in niasses of over oue cubic yard whlcli cannot be removed witb- 
out blasting." 

The prices contractée! to be paid per cubic yard were, for earth 20'/4 
cents per cubic yard, loose rock 35 cents per cubic yard, solid rock 68 
cents per cubic yard, with the stipulation that the average haul should 
not be over 800 feet. 

Webster's définition of "earth" : 

"The solid materials wliicli make up the globe, in distinction from the air 
or water; tlie dry land." 

It is' very clear to us why the contract stipulated différent prices 
per cubic yard for the substances severally described, for if nothing 
further had been said, the term "earth" included everything which 
goes to constitute the globe, except water; and the reason that loose 
rock and solid rock were separately described under this head was, as 
is seen by the contract, that for work in respect to thèse two a greater 
price should be paid, leaving ail other substances to be encountered to 
be included in the term "earth." 

As stated before, however, it is shown by the record that the engi- 
neers did take into considération the character of this substance, and 
went beyond the price limit in the contract, and classified "gumbo" 
or "bull-wax," much of it as loose rock, and some of it as solid rock, 
and the railway company acquiesced in this classification and paid the 
contractors upon that basis, and for this cause the plaintiff insists that 
this concession was an admission by the défendant that the substance 
under considération was not included in the contract ; but we cannot 
see that the action of the engineers, and of the défendant, in this re- 
spect ought to resuit in détriment to the défendant, for although the 
engineers m.ay hâve concluded that the bargain made by the contrac- 
tors was in some respects a hard one, and the défendant, realizing 
such to be the case, dealt generously with the contractors, this does 
not, in our opinion, abrogate the spécifie ternis of the contract itself. 
In our view of the case the défendant was entitled to the first para- 
graph of the instructions as hereinbefore set out, and that it was er- 
ror in the court to refuse it, 

[2] It is insisted, however, by the plaintiff, and testimony was ad- 
mitted by the court to the effect, that the engineers verbally prom- 
ised or agreed that the excavations of "gumbo" should be paid for at 
a better price than that provided by the contract; but when we ex- 
amine the contract we see a spécifie stipulation as follows: 

"This contract shall not be afïected by any verbal agreement or infereuces 
drawn from conversations had upon the subject." 

Under the express terms of the contract the défendant could not 
be bound by any such promise or agreement,. if the same was made. 
The défendant, therefore, was entitled to the second request above, 
and the action of the court in refusing it we think was error. Bear- 
ing on the question raised by the last position of the plaintiff, that 
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there was a verbal agreement respecting the excavation of the "gum- 
bo," the défendant requested the court to instruct the jury as follows : 

"The court Instructs the jury that by the ternis of the contract in évidence 
the contract shall not be afCected by any verbal agreement or inference 
(irawn from conversations liad upon the subject ; and if the jury Hnd from 
the évidence that the Consulting engineer, or any other engiueer of the dé- 
fendant, stated or iironiised oially to J. T. Adams, one of the subcontractors 
engaged on this work, that he should hâve an extra allowance over and 
above wliat was allowed by the engineers upon the classification or estimâtes 
]nade by tliein, on account of auy work or excavation doue by him, the de- 
fendant cannot be charged or niade liable in this action by reason of any 
such promise or agreement, if any was made to said Adams." 

This request was also refused by the court, and an assignment of 
error is based upon such refusai. Plaintiff's counsel insist that the 
case of Henderson Bridge Co. v. McGrath, 134 U. S. 260, 10 Sup. Ct. 
730, 33 L. Ed. 934, is authority sustaining the court in this action. 
We do not see that the case is in point. In that case there was no 
formai written contract executed between the parties; but the origi- 
nal agreement was based on spécifications and profile of the work to 
be done on the part of the company, and proposais on the part of the 
contractor, which were accepted by the company. There was after- 
wards a modification of the original spécifications and profile, and the 
question presented for décision was whether the modified spécifica- 
tions and profile came within the original contract, or created a feature 
in the work done so differently from that originally contracted for as 
to constitute a new contract. The court decided that this question was 
properly referred to the jury to détermine, and the further question 
was whether under the circumstances of this case the local engineers 
of the company, who made the change in the spécifications and pro- 
file, and agreed with the contractors that they should be paid for the 
work under the new arrangement, had the power to bind the company. 
The court held that they did, and held, further, that as there was no 
agreement to pay a fixed price that the contractors were entitled to 
recover what the work was reasonably worth. 

The other case relied upon by plaintifif as a ground for the refusai 
of the court to give the instruction is vSalt hake City v. Smith, 104 
Fed. 457, 43 C. C. A. 637. This case is also, in our opinion, based 
upon entirely différent conditions from those existing in that under 
considération. The case was a contract entered into by contractors 
with Sait Lake City to furnish materials and perform the necessary 
work, except that required to make the excavations, to construct a 
covered conduit for the purpose of leading the waters of Farley's creek 
to Sait Lake City, a distance of about six miles. There was an ap- 
proximate estimate of the quantities made in the instructions to the 
bidders, which included tunneling in earth, tunneling in solid rock, 
concrète masonry, brick masonry, eut stone masonry, etc. There was 
nothing in the spécifications to indicate that the bidders were required 
to build a dam across Parley's creek, or to construct any wells or cis- 
terns. After the contractors commenced to construct the conduit be- 
ginning at Sait Lake City and advanced towards Parley's Canon, the 
line of conduit for the last mile was materially changed by the city 
engineer from comparatively level ground to a course over deep ra- 



874 204 FEDERAL REPORTER 

vines and through hills, which required expeiisive tunnels, the lining 
of such tunnels at great expense with concrète masonry, the laying 
of heavy iron pipes therein, and the construction of large and expen- 
sive eut stone culverts, which would not hâve been necessary if the 
Une and plan of the work had not been changed. The court held in 
this case very properly that the contractors were entitled to recover 
upon a quantum meruit, because of the fact that there had been such 
a material change in the Une of the vs^ork, and character and cost of 
the work, as to create a new contract. No such conditions bave been 
disclosed in the case before us, and we think this last-named case, in- 
stead of being authority for the plaintiff, sustains our view, when it 
says : 

"The great desideratum and the real end to be attained by the eonstruetion 
of a contract is to ascertain the tenus upon whieh the mlnds of the iiarties 
met, and the sensé in whieh they were used when the parties made the 
agreement." 

It is our view that the minds of the parties to the contract involved 
in this case met upon the terms set forth in the written instrument, 
which are sufficiently explicit ând unambiguous to fuUy warrant the 
conclusion that ail classes of material to be encountered by the con- 
tractors in the construction of the work were included, and at the 
spécifie priées named. 

Whilst we think we hâve disposed of this question, yet we may say 
that, even if it had been an issue of fact as to whether or not this sub- 
stance called "gumbo" or "buU-wax" was included within the terms 
of the contract, the testimony which we gather from the record is 
overwhelmingly to the effect that it was a species of clay. William A. 
Hall, who was examined as a witness for the défendant, and who was 
shown to hâve been a graduatè of the United States Military Academy, 
and who had been engaged in the work of civil engineering for 25 
years, testified that he had examined this substance, and that it was 
earth and clay, and at some places there was earth and small stones 
intermixed with clay ; that it had a soapy and sticky f eeling to it ; 
was undoubtedly tough ; that it was hard to puU apart, and would not 
fracture easily; that he had discovered similar materials in excava- 
tions on the Clinch VaUey Division' of the Norfolk & Western Rail- 
way. I. C. White, officiai state geologist of West Virginia, was ex- 
amined. This witness, who was the author of a book on clays, cé- 
ments, and limestones, testified that he had examined the substance 
in controversy. He said it was a kind of clay, and, like ail clays, more 
or less sticky and tough; but, as we hâve before stated, we do not 
think it was a question for the jury, but that the court should hâve 
construed the contract and declared what it meant, for as we see it 
there was nothing indefinite or uncertain about the terms, especially 
as respects the several kinds of matter and substances to be dealt with 
by the contractors, and the priées severally to be paid therefor. 

[3] Authority is plentiful that unexpected difficulties which a con- 
tractor encounters in the performance of a particular pièce of work at 
a stated price does not excuse him from the obligation of his contract. 
In support of this proposition may be cited the authorities' referred to 
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by the defendant's counsel in his brief, namely, United States v. Glea- 
son, 175 U. S. 588, 20 Sup. Ct. 228, 44 L. Ed. 284, Simpson v. United 
States, 172 U. S. 372, 19 Sup. Ct. 212, 43 L. Ed. 482, and McCormick 
V. Jordon, 65 W. Va. 86, 63 S. E. 778. The contract under which the 
bid of the contractors was accepted contained the f ollowing provision : 

"Any one bidding on this work is expected to visit the Une and examine 
it thoroughly, and a statement to that effect must be made in the proposai. 
It is also nnder.stood that any estimate of quantities submitted to bidders 
by the railway company is only approximate." 

We hâve, therefore, the right to assume that the contractors, at the 
time they entered into the agreement with the défendant, fully under- 
stood the nature and character of the work they were to perform. 
They no doubt had knowledge of the country which was to be trav- 
ersed by the line of railway contemplated, and they made the bid 
which was accepted by the défendant at the price named, intending 
to include ail such work as was necessary to carry out the contract. 
As we hâve said, the contract is plain and unambiguous in its terms, 
and should be permitted to speak for itself. We think it was error, 
therefore, for the court at the instance of one of the parties, in the 
absence of allégations of fraud or mutual mistake of facts, to admit 
paroi testimony which tended to alter or contradict the terms of the 
contract itself, or to submit to the jury an issue to détermine what 
the contract meant. 

[4] The second question — that is, the claim for compensation for 
additional work made necessary by reason of a change in some part of 
the line of the railway — ^will now be considered and disposed of. The 
contract provides as follows : 

"The alignment, grades, and disposition of material niay be changed from 
the plans at présent existing, withovit pre.iudlce to this agreement. If it can 
be shown to the satisfaction of the engineer in charge and the Consulting 
engineer that such changes will add to the eost per cubic yard of excavation 
handled, then such extra allowance may be made by the Consulting engineer 
as wlll reimburse the contracter ; but should the said change decrease the 
cost of the work to the contracter, he shall be charged with the différence. 
Any such changes shall be embodied in a supplementary agreement." 

There was no supplementary agreement made between the parties 
to the contract, and so far as the record shows no claim for extra 
work was ever filed by the contractors. Of course, technically speak- 
ing, the contractors should bring themselves within the tgrms of the 
contract before they are entitled to recover under it; but we do not 
deem it necessary under the circumstances of this case to rely upon 
that principle, for the undisputed facts show that the alleged extra 
work done by the contractors upon the changed line, which was made 
by the engineers, was carried on, conducted, estimated, classified, and 
paid for by the défendant precisely as was work done upon other parts 
of the line, and such payment was accepted at the time by the con- 
tractors. 

The work on the first division was completed and certified by the 
Consulting engineer and the engineer in charge on the 8th of August, 
1901, the work upon the second division was completed and accepted 
February 2, 1903, and the work upon the third division on November 
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30, 1902. As appears from the record, the contractors sublet much 
of the work on the line, and divided the line into sections to suit the 
subcontractors. At the instance of the contractors themselves, the en- 
gineers, instead of estimating the entire work, classified and estimated 
the several subdivisions as the work progressed and was finished, and 
thereupon the payments were made by the défendant to the contrac- 
tors in accordance with the classification made by the engineers, and 
at the price named in the contract, except as to the gumbo, which, as 
is before stated, was much of it classified at a higher rate than earth 
as defined in the contract, namely, as loose rock and solid rock, as 
has hereinbefore been set out. It is true that during the progress of 
the work the contractors were contending for higher priées for some 
classes of it, particularly for the gumbo or bull-wax which was ex- 
cavated, and the record of testimony shows that there was considér- 
able chaffering between the contractors and the subcontractors and 
the engineers relative to the work and the prices to be paid; but the 
engineers made their estimâtes and classified the work, and thereupon 
the défendant paid according to thèse classifications and estimâtes, 
and, as we hâve said, the payments were accepted by the contractors. 

In support of the position that the plaintiff is entitled to go behind 
the estimâtes and classification made by the engineers, and to recover 
from the défendant additional compensation for the work, the two 
cases of Jefferson Hôtel Co. v. Brumbaugh et al., 168 Fed. 867, 94 
C. C. A. 279, and City of Greensboro v. Southern Paving Construction 
Ce, 168 Fed. 880, 94 C. C. A. 292, are relied upon. Both of thèse 
cases were decided by this court. In the first-named case it was held 
that: 

"Where a building contract constituted the architects the owner's super- 
vlslng agents, but dld not in terms authorize the architects to Ismie a con- 
clusive final certificate, an archltect's final certiflcate was only prima facie 
évidence that the work had been perfôrmed according to tho contract, and 
placed the burden of proof on the owner to Impeaeh the same for error, mis- 
take, omission, or concealment." 

And in the second case that: 

"A contract for street paving reqnired the work to be done as a whole, 
and not in sections, according to spécifications under the direction of the 
city's engineer. The notice to bldders and spécifications alone provlded for 
payment on semimonthly estimâtes as the work progressed, wlth a rétention 
of 10 per cent on eaeh 'approximate estlmate.' The contract also pro- 
vlded that the contractor should be responsible for any work until its com- 
pletion and final acceptance, and that the acceptance should not relieve tlie 
contractor of any obligations to do reliable work previously described. Held. 
tliat the Word 'approximate' was tautologically used to accentuate the word 
'estlmate,' w^hlch was not to be construed as a final mathematlcal ascertain- 
ment of what was set forth; and hence the acceptance of sections of the 
work by the dty engineer and issuance of approximate estimâtes thereon to 
the contractor dld not bar the city's right to défend, when sued for the bal- 
ance due under the contract, on the ground that the work In the section esU- 
mated did not constitute a compliance wlth the spécifications." 

But the contract in the case hère contains provisions which are much 
more emphatic with respect to the effect of the estimâtes and classifi- 
cations made by the engineers than are to be found in the cases re- 
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ferred to. We copy from the contract in this case the following stip- 
ulations : 

•'On tlie last day of eacli montli during the progress of the work an esti- 
ma te shall lie made of the value of ail work doue, by tlie engineer in charge, 
to date." 

"AU claiiiis for extra work must be flled before the end of the month dur- 
ing which the work was doue, ar.d shall at onte lie adjusted. 

"And It Is niutually agreed that the décision of the consulting engineer 
shall be final and conclusive in any dispute which may arise between the 
parties to this agreemeut, and each and every oue of the sald parties do here- 
by waive any right of action, suit or suits, or other remedy in law or other- 
wise, by virtne of said covenants, so that the décision of the said consulting 
engineer shall, in the nature of an award, be final and conclusive on the 
right and claim of said parties." 

And we find also in the contract the following provision : 

"The contracter agrées to do ail the work described to the satisfaction of 
the engineer in charge and consulting engineer, and to accept their décision 
as to quantities, classification, 'etc.,' as final, and from which no appeal shall 
be taken." 

We think the case of Martinsburg & Potomac Railroad Co. v. 
March, 114 U. S. 549, 5 Sup. Ct. 1035, 29 L. Ed. 255, has clearly 
drawn the distinction between the class of contracts involved in the 
Greensboro Case, and the Jefferson Case, and the contract now under 
considération. In that case the Suprême Court of the United States 
holds that: 

"A contract for the construction of a railroad provided that the company's 
engineer should in ail cases détermine questions relating to its exécution, 
including the quantity of the several kinds of work to be done, and the com- 
pensation earned by the contracter at the rates specified; that his estlmate 
should be final and conclusive : and that 'whenever the contract shall be 
completely performed on the part of the contracter, and the sald engineer 
shall certlfy the same in wrlting under his hand, together with his esâmate 
aforesald, the company shall, within thirty days after the receipt of said 
ce"tificate, pay to the said contractor, in current notes, the sum which ac- 
cording to his contract shall be due.' Ileld, that in the absence of fraud, 
or such gross nilstake as would necessarily imply bad faith, or a failure to 
exercise an honest judgment, the action of the engineer in the premi.ses was 
conclusive upon the parties." 

In view of the provisions of the contract it seems to us that unless 
it was shown that there was fraud, or such gross mistake on the part 
of the engineers as would necessarily imply bad faith, or a failure on 
their part to exercise an honest judgment, their action was conclusive 
and binding upon the parties. Upon examination of the entire rec- 
ord we are unable to find any évidence that the action of the engineers 
in connection with the work under the contract betvi'een the contractors 
and the défendant was other than that prompted by fairness, good 
faith, and a désire to deal justly with both parties. There is no allé- 
gation made by the plaintiff of fraud or bad faith on the part of the 
engineers in estimating and classifying any part of the work, either 
that performed by the contractors themselves, or by those to whom 
portions of the work were sublet. In Cook v. Foley, 152 Fed. 41, 81 
C. C. A. 237, it is held that final measurements and classification of 
work made by engineers under a contract providing that they shall 
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be conclùsive are in légal effect an award made by arbiters, in the ab- 
sence of fraud or of such gross mistakes as imply bad faith or a fail- 
ure to exercise an honest judgment. A number of cases might be 
cited to sustain this principle, but we do not deem it necessary to ref er 
to them specifically. The testimony introduced by the plaintiiï on the 
trial to undo the estimâtes made by the engineers during the progress 
of the work was that of engineers who had examined the work long 
after it was completed, and on such examinations based their esti- 
mâtes. It is well said by the Court of Appeals of Virginia in the case 
of Baltimore & Ohio Railroad Ce. v. Polly, Woods & Co., 55 Va. 447 : 

"Contracts for railroads usually contain provisions witli regard to monthly 
and final estimâtes to be made by tlie cn-gineer having charge of the work, 
They are dictated by convenience, if not by necessity. It is the duty, and 
to the interest of the proprletors to eiuploy honest and compétent engineers. 
An honest engineer in chaîne is eertainly a most suitable person to esti- 
mate. * » * He can do it wlth almost perfect aceuracy. He superin- 
tends the entire progress. He cannot classlfy and accurately measure tlie 
varied material after the worlî is done and the exeavated material or most 
of it covered up. It is impossible for any other pcrson, even the most com- 
pétent engineer, to estimate the (juantity, character, and value vnth anything 
like aceuracy." 

From our line of discussion it will be readily observed that we are 
of the opinion that under the facts and circumstances of this case it 
was error to go behind the action of the engineers with référence to 
the classification and estimâtes of the work done by the contractors 
on the defendant's railway, and thereby open the way for a jury, by 
its verdict, to practically annul the contract between the contractors 
and the défendant. 

[5] The third question, which has référence to the claim of the 
plaintiflf for what are called overhauls made by the contractors in the 
course of the work, will be disposed of upon the grounds which we 
hâve already assigned relative to the other part of the work. We will 
say, however, that the contract provided for a haul of 800 feet, and it 
should be remembered that, although the work covered by the con- 
tract was divided into three divisions, yet the défendant was dealing 
with the contractors for the entire line, and undoubtedly the provi- 
sion as to the haul and overhaul was to maintain an average within 
the limit provided for the entire line. Any other method of estimating 
this part of the work would, therefore, be contrary to the terms of 
the contract. It is shown by the record that the work in connection 
with the overhauls was also estimated and certified by the engineers, 
as was the other work, and the payment therefor, according to the 
estimâtes, made by the défendant to the contractors. 

[6] The defendant's counsel requested an instruction by the court 
to the jury based upon this view of the contract; but the court refused 
the instruction so requested, and gave the f oUowing instead : 

"The court instructs the jury, in determining the amount, if any, to be 
allowçd the plaintiff for overhaul, they may consider the évidence oiïered 
in aid of the interprétation of the contract betvv'een the parties; and if they 
believe from a prépondérance of ail the évidence that under the contract the. 
défendant agreed to pay the plaintiff for overhaul, they may allovr therefor 
such amount as they believe the plaintiff entitled to as shov^n by the évi- 
dence." 
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We are unable to see how évidence in aid of the interprétation of 
the contract between the parties was relevant in respect to this mat- 
ter, for upon an examination of the contract it will be seen that the 
provision concerning the haul and overhaul is altogether plain and 
definite. It was error, therefore, as we conclude, to admit testimony 
tending to explain or vary the terms of the contract, or to submit 
to the jury such testimony. We take the Hberty of citing in this con- 
nection two other cases in support of the views we hâve expressed, 
to wit : The case of Vanderwerker et al. v. Vermont Central Railroad 
Co., 27 Vt. 130, in which it is announced that: 

"After an estimate by the engiiieer, no recovery could be had beyond that 
suni, unless upon the niost irréfragable proof of mistake of fact or positive 
fraud In opposite parties in procuring au underestimate or corruption in the 
engiueer." 

And in Choctaw Railroad Co. v. Newton, 71 C. C. A. 655, 140 Fed. 
225, it is held that : 

"A railroad contracter cannot inipeach the décision of such engineer and 
recover an amount In excess of that shown in his décision, except on a clear 
showlng of fraud, * * * and that a direction to a master that, to war- 
rant a flnding of fraud in such décision, the évidence inust be reasonably 
oonvincing, does not corne up to the measure of proof required." 

[7] Corning to the question of retained percentages, the contract 
provides that : 

"On the last day of each month during the progress of the work an esti- 
mate shall be made of the value of ail work done, by the engineer In charge, 
to date. Of this amount ninety per cent, shall be paid to the party of the 
second part, less any préviens monthly estimâtes which might hâve been 
paid on the same work ; said paymeuts shall be made on or about the 15th 
of the followlng month. And when ail the work embraced under this agree- 
nient shall be completed, according to this spécification and to the satisfac- 
tion of the engineer in charge and the Consulting engineer, a final estimate 
shall be made, and any balance appearlng to be due to the party of the sec- 
ond part shall be paid withln thirty days thereafter," etc. 

It is admitted that the sum retained by the défendant under this 
part' of the contract amounted at the close of the work to $17,- 
079.89. The défendant contests plaintifï's right to recover this sum, 
and sets up a right of recoupment for a much larger amount under 
this paragraph of the contract : 

"And It Is further understood that for each day and every day required 
In excess of the date named for the completion of this contract the sum of 
fifty dollars shall be paid by the party of the second part to the party of 
the flrst part, which shall be considered as liquidated damages. Or should 
the party of the second part anticipate the date of the completion, then the 
party of the first part shall pay to the party of the second part flfty dol- 
lars for every day so saved." 

The contract required that the work on the first division should be 
performed in a thorough and workmanlike manner on or before the 
15th of December, 1900, and on divisions 2 and 3 on or before the Ist 
of March, 1901. As has been stated before in the course of this 
opinion, the work on the first division was completed on the 8th of 
August, 1901, on the third division on the 30th of November, 1902, and 
on the second division not until February 2, 1903. To hold the con- 
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tractors liable for the penalty provided in the contract for ail of the 
time in excess of that limited for the performance of the work would 
make a much larger sum than the retained percentages amount to. If 
the défendant, through its engineers, exercised the authority conferred 
upon them by the contract, and by changing the line of railway, or 
othervvise required additional work of the contractors, which would 
take an enlargement of the time, then it would necessarily follow 
that the law would give the latter a reasonable extension in which 
to perform such additional work, and there would be no forfeiture 
if only such reasonable time was occupied. We do not think, how- 
ever, that the mère fact that there was additional work required 
would warrant the contractors in making unnecessary delay in the 
completion of the contract. We find, some valuable learning on this 
subject in the opinion of the Circuit Court of the Eastern District 
of Arkansas in the case of Texas & St. Louis Railway Co. v. Rust 
et al., reported in 19 Fed. 239. From the syllabus of the case we 
copy the following: 

"A provision in a contract to bnild a railroad bridfie that, in case of non- 
completion of the bridge or providiug a crossliif; for trains by a glven date, 
the sum of |1,000 per weelî should be deducted from the contract price of 
the l)ridge for the time its completion or provision for crosslng trains is de- 
layed beyond that date, Ss a stipulation for li<iuidated damages." 

"In sucli cases, if the contractors act in sood faith. and tlie delay resuUs 
from causes beyond their control, they will not be liable for damages in ex- 
cess of the stipulated amount." 

'"The fact that the contractors were retarded in the work by high water, 
sickness of hands, and sunkeu logs enoountered lu sinklng piers, does not 
excuse them from performance of their contract. 'l'hey assumed their risks 
wlien they executed the contract, without a provision exempting tliem from 
the conséquences of such casualties." 

In the course of the opinion the court expresses itself in this lan- 
guage, which is in accord with our views upon the subject: 

"If the plaintiflfs directed the défendants to make additions or changes, 
or do work ou the bridge not covered by the contract, and which would 
require longer time to complète the bridge, and this fact was known to both 
parties, then It must be implied that both parties consented to such an ex- 
tension of time as was necessary or reasonable for making such additions 
or changes, but no more. Manufg. Co. v. U. S., 17 Wall. 5!)2 [21 L. Kd. 
715]. If such orders for additions or changes in the bridge were giveu by 
the i)laintiff, and the défendants with good faith and with reasonable dili- 
gence and adéquate force and appliances, perfornied such extra work. then 
the time required to do the same must be added to the contract time allowed 
for completion of the bridge." 

The case of Manufacturing Co. v. United States, 17 Wall, 592, 21 
L. Ed. 715, noted in the foregoing involves also the same principle. 
The case of American Bridge Co. v. Camden Interstate Railway Co., 
135 Fed, 323, 68 C. C. A. 131, decided by this court, treats more par- 
ticularly of the rule of damages in cases where a contract has not 
been completed by the contractors within the time limited, or where 
the contractors unnecessarily delayed in finishing the work they had 
agreed to perform. The principle, however, that such damages are 
recoverable where the default of the contracter causes the delay, is 
fully recognized in that case. Upon this subject the learned trial 
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judge instructed the jury that, in order to hold the contractors lia- 
ble for the forfeiture under the provisions of the contract, it must 
appear that the delay in the completion of the work was wholly due 
to their fault. Thus far \ve think the court announced the true 
principle, but the court added the f ollowing paragraph : 

'"Aiid the court further instruets the jury if they believe the prépondér- 
ance of the évidence i<ho\YS that the delay, if any, was caused by the dé- 
fendant couipany materially changing the line, after the tlme of the exécu- 
tion of the contract, and that such change in the line, either l)y materially in- 
creasing the amount and (juantity of niaterial to be excavated and removed, 
or by materially increasins the difficulty of removing said material en- 
eountered on said changed line, increased the length of time necessarily re- 
qulred for tlie contractors to complète said work. then the défendant is n(jt 
entitled to reeover under its said notice of recoupnient." 

We think it was due the défendant after this delivery that the 
court should hâve proceeded and instructed the jury on the line we 
hâve above indicated; otherwise, the jury was left to conclude from 
the language of this last instruction that the fact that the défendant 
had enlarged the scope of the work absolved the contractors from 
further obligation to be diligent in its performance. The proposition 
as we State it is the law as we understand it, and it was error preju- 
dicial to the rights of the défendant for the jury to take the case 
without being advised that although the défendant by realignment or 
otherwise had increased the work which would necessarily require 
more time, yet when a reasonable time had elapsed for the contrac- 
tors to complète the increased work, and they had, by want of dili- 
gence, proper préparation, the use of a compétent force, or by other 
default, failed to do so, then they would be liable for the forfeiture 
for delays beyond the reasonable limit of time. The right of the de- 
fendant in case forfeiture was found against the contractors to avail 
of it by way of recoupment for the réduction or extinguishment of 
the retained percentages is undisputed. 

As to the questions we hâve so far considered we think the théories 
adopted by the trial court as portrayed by the rulings made and the 
instructions given to the jury were at variance with the spécifie agree- 
ments of the parties as set out in the written contract and were to 
this extent, as we hâve expressed ourselves, erroneous as proposi- 
tions of law. Defendant's requested instructions, which were re- 
fused, and exceptions to the instructions given are numerous, and 
cover every point which arises in the case. We do not think it neces- 
sary, however, to deal with thèse matters further in détail. We deem 
it sufificient to say that aside from the claim for retained percentages 
the plaintifï was not entitled to reeover, and as to thèse the issue 
should be submitted and tried upon the principles we hâve above an- 
nounced. 

[8] Finally, we are called upon to consider the question of juris- 
diction, which is raised by the défendant below, and is based upon 
the ground that Reherd, the plaintifï, having been appointed receiver 
by a court of the state of Virginia, had no right to come into the 
State of West Virginia and bring bis suit in the Circuit Court of the 
United States as it then existed. 
204 F.— 56 
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In his last work on Receivers (fourth édition, published in 1910), 
Mr. High, on page 271, says : 

"Upon the question of the territorial extent of a receiver's jurisdlction and 
powers, for the j)urj)Ose of institiiting actions counected witli his reeeivership, 
the prevailiug doctrine, estal)lislied by the Suprême Court of the L'nited 
States and sustained by the weight of authovity in various states, is that 
the receiver has no extraterritorial jurisdlction or power of oiîicial action, 
and cannot, as a matter of risht, go Into a foreign state or jurisdlction and 
there institute a suit for the recovery of deniauds due to the person or es- 
tate subject to his reeeivership. His functions and powers, for the purpose 
of lltlgatlon, are held to be llmlted to the courts of the state within which 
he was appointed, and the prluciples of comlty between nations and states, 
which recognlze the judicial décisions of one tribunal as conclusive in an- 
other, do not apply to such a case, and will not warrant a receiver in bring- 
ing an action in a foreign court or jurisdlction." 

Among the authorities cited by the author to sustain the above 
principle we note the following: Booth v. Clark, 17 How. 322, 15 
h. Ed. 164; Haie v. Allinson, 188 U. S. 56, 23 Sup. Ct. 244, 47 L. 
Ed. 380; Great Western Mining & M. Co. v. Harris, 198 U. S. 561, 
25 Sup. Ct. 770, 49 L. Ed. 1163. 

[9] It seems to be settled, therefore, that this receiver, who was 
appointed in a Virginia court, was not authorized in the outset to 
institute his action in the United States Court in the Northern Dis- 
trict of West Virginia; but the plaintiff undoubtedly, from his subsé- 
quent action, undertook to cure this defect by going into Randolph 
county, W. Va., after the suit had been begun, and fihng an ancil- 
lary bill, under which an order ratifying his appointment as receiver 
was made, in which said order are the following provisions : 

" * * * And with authority to hlm to intervene and prosecute as party 
plaintiff, and as receiver, as hereinbefore descrlbed, in the action of assump- 
slt pendlng in the Circuit Court of the United States for the Northern Dis- 
trict of West Virginia, entltled Peter W. Eeherd, Receiver, v. Coal & Iron 
Kailroad ; and he shall hâve fuU authority as receiver, appointed by this 
court, to intervene as party plaintiff In sald action, accordlng to the rules of 
pleadlng in the Circuit Court of the United States for the Northern District 
of West Virginia." 

The question then presented is as to whether this proceeding, taken 
after the suit had been actually instituted, would hâve the effect for 
which it was intended. It occurs to us that in tliis situation the 
position of the défendant becomes one of extrême technicality. Un- 
doubtedly, if the plaintifï had filed liis ancillary bill in the state court 
of Randolph county, W. Va., and his appointment as receiver had 
been ratifîed, and authority given to bring the suit, the proceeding 
herein would hâve been regular and the question of jurisdiction elim- 
inated. 

Our conclusion is that although the proceeding was irregular, yet 
when the plaintiff came into the United States court, under the order 
of the West Virginia state court, and constituted himself a party, 
and the pleadings and subséquent proceedings made to conf orm, that 
in efïect was a commencement of this suit de novo. 

Under the circumstances of this case, after ail the facts hâve been 
fully considered by a court and a jury, consuming no doubt much 



COAL & lEON BY. CO. V. BEHEBD 883 

time and a large expenditure of money, we are not inclined, and it 
would in our opinion be unwarranted, to respond to the defendant's 
position, which involves, as we hâve said, a mère teclmicality based 
upon an irregular proceeding, and such action on our part would not 
only greatly militate against the interests of the parties to this action, 
but would also tend to unnecessarily retard the administration of jus- 
tice. 

[10] The défendant then suggests that Samuel Walton, one of 
the members of the firm of Walton, Purcell, Moorman & Co., is and 
was a résident of the state of West Virginia, and that upon this 
ground the jurisdiction of the fédéral court is ousted. The résidence 
of the several individual members of the partnership does not in our 
opinion enter into the détermination of the question of jurisdiction. 
When the plaintifï was made the arm of the Virginia court as its re- 
ceiver to collect and take in hand the assets of the partnership, he 
was by the law constituted the sole actor in such litigation as per- 
tained to the partnership assets, although, as we hâve stated, his right 
to sue was confined primarily to the territorial limits of the jurisdic- 
tion in which he was appointed. Walton is not a party to the suit, 
nor indeed is he a necessary or proper party, to the end that a com- 
plète détermination of the controversy between the plaintiff and the 
défendant may be had. 

In thecase of Coal Co. v. Blatchford, 11 Wall. 172, 20 L. Ed. 179, 
Mr. Justice Field, in delivering the opinion of the court treats of this 
subject, and in speaking of executors and trustées says : 

"If they are personally qnalified by thelr citizenship to briiig suit in the 
fédéral courts, the jurisdiction Is not defeated by the fact that the parties 
whom they represent may be disqualified." 

We think this rule applies also to receivers, and therefore there is 
no force in this last position of defendant's counsel. 

The judgment of the District Court will therefore be reversed, and 
the case remanded, to the end that a new trial may be had, to be 
proceeded with in accordance with this opinion. 

Reversed. 

PRITCHARD, Circuit Judge (dissenting). A careful considéra- 
tion of the facts and circumstances surrounding this case impels me 
to dissent from the conclusion reached by the majority of the court 
in this instance. 

It is fundamental that, in ail cases where contracts are entered into, 
there must be a meeting of the minds of the parties thereto. It is évi- 
dent that, at the time thèse contracts were made the niaterial known 
as "gumbo" or "bull-wax" was not supposed to exist in the state 
of West Virginia ; hence it could not hâve been anticipated by the 
parties that such material would be encountered in the performance 
of this ,work. Therefore it cannot be reasonably insisted that that 
portion of the contract which refers to sand, clay, and gravel was 
intended by the parties to include an extraordinary material of this 
character, the removal of which, as shown by the évidence, cost far 
in excess of the removal of even solid rock, to say nothing of the 
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other material refcrred to in the contract. The évidence shows that 
the removal of this substance involved an expenditure of over $100,- 
000 in excess of the aniount that would hâve been required for tlie 
performance of the work in question, dealing with ordinary material, 
without even considering the cost incident to the purchase and trans- 
portation of additional machinery necessary to be used in excava- 
tion where material of this character is encountered. The engineer 
representing tlie company recognized tliis fact, and gave assurances 
to the contractor that a fair adjustment would be made if he con- 
tinued the work to its completion.. 

In view of the facts, I ani of the opinion that the rulings of the 
lower court were correct, and that the questions of fact which I 
think are pertinent to the correct détermination of the matters in- 
volved in this controversy were fairly and impartially submitted to 
and passed upon by the jury. Under the circumstances, I feel that 
substantial justice has been done, and that the judgment of the lower 
court should not be disturbed. 



EBERHART et al. v. UNITED SïATES, for Use of FIRST NAT. BANK 
OF BELLE FOURCHE, S. D. 

UNITED STATES v. EBERHARÏ et al. 

(Circuit Court of Appeals, Elghtli Circuit. Mardi 13, 1913. Supplemental 
Opinion, May 1, 1013.) 

Nos. 3,770, 3,820. 

1. United States (§ 67*) — Contbactors' Bonds— Liabilitt or Sureties. 

Where a bond was glven by a coutractor for government work under 
Aet Peb. 24, 1005, c. 778, 33 Stat. 811 (U. S. Conip. St. Supp. 1011, p. 
1071), the bond coutaining the additional condition required by the act 
that the contractor should promptly make i)ayments to ail persons sup- 
plying him with labor and materials in the prosecution of the work, 
the llability of the sureties under such spécial obligation is ineasured 
by the ternis of the act, which is an Indispensable part of their contract. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. § 67.*] 

2. United States (§ 67*) — Contbactoes' Bonds— Liability of Subeties to 

Labob and Material Creditoes- Limitation. 

Act Feb. 24, 1005, c. 778, 33 Stat. 811 (U. S. Comp. St. Supp. 1011, p. 
1071), which anieuded and superseded Act Aug. 13, 1804, e. 280, 28 Stat. 
278 (U. S. Conip. St. 1901, p. 2523), provides that bonds glveii by con- 
tractors for public work shall contain the additional obligation that the 
contractor shall promptly make paymeuts to ail persons supplying liini 
with labor and materials in the prosecution of the work. It turther 
provides that any person or persons supplying the contractor with labor 
or materials, payiueut for which has not been made, may intervene in 
any action brouglit by the United States on tlie bond, and that if no such 
action shall be brought wlthiii six months from the completion and final 
settlenieut of the contract they may bring a single suit in the name of 
the United States in the district in which the contract was to be per- 
formed, and not elsewhere, provlded that such suit "shall be commenced 
within one year after the performance and final settlement of said con- 
tract and not later." Held, that sucli limitation was a condition of the 

•For other cases see same topic & | numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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liabllity of tlie sureties to labor and nmterial creditors ; tliat where a 
bond was executed nnder snch statute, on the expiration of one year 
from the time tlie coutract was completed and final settlement niade, no 
suit having been couinienced by either the United States or by labor and 
material creditors, tlie sureties were discharged from any liability to such 
creditors ; and that (^ongress could not revive such liability by a spécial 
act. passed tliereafter, authorizing the creditors to brlng suit under the 
terms of the original act before aiuendment, vvhlch contained no such limi- 
tation. 

[VA. Note. — For other cases, see Uuited States, Cent. Dig. § 50; Dec. 
Dig. § 67.*J 

In Error to the District Court of the United States for the District 
of Minnesota ; Chas. A. Willard, Judge. 

Action at law by the United States, for the use and benefit of the 
First National Bank of Belle Fourche, S. D., against Adolph O. Eber- 
hart and others. Judgment for the use plaintiff, and défendants bring 
error. Reversed. 

Action by the United States against the same défendants. Judgment 
for défendants, and the United States brings error. Afïirmed. 

On April 26, 1905, the United States entered into a contract with the 
Widell-i'inley Company, a corporation created by and existlng under the laws 
of the State of Minnesota, for the construction by the Widell-Finley Company 
of a dam and canal In the state of South Dakota accordlng to plans and 
spécifications furnished. The défendant in the court below, Adolph O. Eber- 
hart, and his codefendants, became sureties for the contracter in the sum of 
$21,500, conditioned, as requîred by law, that "it shall in ail things well and 
truly observe, perform," etc., "the covenants, conditions and agreements," 
etc., "mentioned in certain articles of agreement bearlng date the 26th day 
of April, 1905, * « * concerning the construction and completion of the 
work provided in schedule 2, main supply canal, Belle Fourche Project, South 
Dakota," etc., "and shall promptly make payment to ail persons supplying la- 
bor and materials for the prosecution of the work provided for." 

The contract for the faithful performance of which this bond was executed 
contained, among other provisions, the following : Eighth : "Bngineer. — 
Where the word 'engineer' is used in the gênerai conditions or detailed spéci- 
fications, or in the contract, it shall be and is mutually understood to refer 
to the Chief Engineer of the Réclamation Service, or any of his authorized 
assistants or inspectors, liniited by the particular dutles intrusted to them. 
* * * Upon ail questions concerning the exécution of the work and the 
classification of the material, in accordance with the spécifications, the déci- 
sion of the engineer shall be binding on both parties. Ail materials furnished 
and ail work done shall be subject to rlgid inspection, and if not in accord- 
ance with the spécifications, in the opiiiion of the engineer, shall be made 
to conform thereto. Unsatlsfactory material will be rejected and shall be 
imniediately removed from the premises, at the cost of the contractor, if so 
ordered by the engineer." 

Paragraph 21 provides : "Suspension of Contract. — Should the contractor 
fail to begin the work within the time required, or fail to begin the delivery 
of material as provided in the contract, * * * then and in either case the 
Secretary of the Interlor shall hâve the power to suspend the opération of 
the contract, and he may take possession of ail machinery, tools, appliances, 
and animais employed on any of the works to be constructed imder the con- 
tract and Of ail. materials belonging to the contractor dellvered on the ground, 
and may use the same to complète the work, or he may employ other parties 
to carry the contract to completion, substltute other machinery or materials, 
purchase the material contracted for in such manner as he may deem proper, 
or hire such force and buy such machinery, tools, appliances, materials, and 
animais at thé contractor's expense as may be necessary for the proper con- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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duet of the worfc and for flnishing It In the tlme agreed upon, Any excess 
of cost arlslng therefrom over and above the contract price will be etiarged 
agalnst the contractor and his sureties, who shall be liable therefor." 

Paragraph 24 : Changes. — By thls paragraph the Secretary of the Interior 
reserved the right to make changes in the spécification of work or material 
as may be deemed advlsaWe without notice to the surettes on the bond. This 
right to make material changes in the quantities listed in the proposai is made 
an essential part of the contract. It then provides : "Should any change be 
made In a particular pièce of work after It has been commenced, so that the 
contractor is put to extra expense, the engineer shall make reasonable allow- 
ance therefor, which action shall be binding on both parties." 

Paragraph 25 provides: "Structural Difficulties. — Should structural diffi- 
culties prevent the exécution of the work as described in the plans and spéci- 
fications, necessary déviations therefrom may be permitted by the engineer, 
but must be without additlonal cost to the United States." 

The contractor havlng been adjudlcated a bankrupt in February, 1906, after 
he had performed a part of the contract, the receivers of the estate continued 
the work by authority of the bankruptcy court until March 8, 1906, when 
the United States took charge of it under the provisions of paragraph 21 of 
the contract, and eompleted it by November 30, 1908. On June 16, 1908, a 
final statement of the account was made by the United States, and demand 
for payment made of the contractor ; on December 26, 1908, demand for the 
penalty of the bond was made on the sureties. 

On April 26, 1910, the government instituted suit in the Circuit Court of the 
United States for the District of Minnesota, where the défendants ail resided. 
ïhis suit is No. 3,829 in thls court. On March 18, 1911, the First National 
Bank of Belle Fourche instituted its suit in the same court, as assignée of 
the laborers whose time checks It had purchased. Although the two suit» 
were separately instituted, and at différent times, they were by^ direction of 
the court tried together to a jury. The jury returned a verdict in No. 3,770 
in f avor of the First National Bank for the fuU amount clalmed, with Interest 
thereon, amounting In the aggregate to the sum of $23,693.44, and in the action 
by the government, No. 3,829, returned a verdict for the défendants. 

Charles C. Houpt, U. S. Atty., of St. Paul, Minn., and S. S. Ash- 
baugh, Sp. Asst. Atty. Department of Justice, of Washington, D. C, 
for plaintiff in error in No. 3,829. 

H. L. Schmitt, of Mankato, Minn. (John W. Schmitt and Lorin 
Cray, both of Mankato, Minn., on the brief), for plaintiffs in errer in 
No. 3,770, and défendants in error in No. 3,829. 

Rollo F. Hunt, of Devils Lake, N. D., C. E. Phillips, of Mankato, 
Minn., and James A. George, of Deadwood, S. D., for défendant in 
error in No. 3,770. 

Before SANBORN, Circuit Judge, and W. H. MUNGER and 
TRIEBER, District Judges. 

TRIEBER, District Judge (after stating the facts as above). [1] 
We will first deal with the action of the First National Bank, No. 
3,770. By an act of Congress approved August 13, 1894 (28 Stat. 278, 
c. 280 [U. S. Comp. St. 1901, p. 2523]), every person entering into a 
formai contract with the United States for the construction of any 
public buildings, or the prosecution and completion of any public work. 
was required, before commencing such work, to exécute the usual 
pénal bond, with the additional obligations that such contractor or con- 
tractors shall promptly make payments to ail persons supplying him 
or them labor and materials in the prosecution of the work provided 
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for in such contract. And such person to whom the contracter was 
indebted for labor and materials was given a right of action in the 
name of the United States for his use and benefit against the contractor 
and his sureties, provided that the United States was to be involved 
in no expense therebv. 

By Act Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. St. Supp. 
1911, p. 1071), the act of 1894 was amended so as to read as follows: 

"That hereafter any person or persons enteriug into a formai contract with 
the United States for the construction of any public building, or the prose- 
cution and completlon of any public work, or for repairs upon any public 
building or public work, shall be required, before commenclng such work, to 
exécute the usual pénal bond, with good and sufficient sureties, with the 
additional obligation that such contractor or contractors shall promptly make 
payments to ail persons supplyiug him or them with labor and materials in 
the prosecution of the work ijrovided for in such contract; and any person, 
Company, or corporation who bas furnished labor or materials used in the 
construction or repair of any public building or public work, and payment 
for which has not been made, shall hâve the right to intervene and be made 
a party to any action instituted by the United States on the bond of the 
contractor, and to bave their rights and claims adjudieated in such action 
and judgnient rendered thereon, subject, however, to the priority of the claim 
and judgment of the United States. If the fuU amount of the liability of the 
surety on said bond is insufficient to pay the full amount of said claims and 
deniands, then, after paying the full amount due the United States, the re- 
niainder shall be distrlbuted pro rata among said interveners. If no suit 
should be brought by the United States within six months f rom the comple- 
tlon and final settlement of said contract, then the person or persons supply- 
Ing the contractor with labor and materials shall, upon application therefor, 
and furnishing affldavit to the department under the direction of which said 
work has been prosecuted that labor or materials for the prosecution of such 
work has been supplied by him or them, and payment for which has not been 
made, be furnished with a certified copy of said contract and bond, upon 
which he or they shall hâve a right of action, and shall be, and are hereby, 
authorized to bring suit in the name of the United States in the Circuit Court 
of the United States in the district in which said contract was to be perforined 
and executed, irrespective of the amount in controversy in such suit, and not 
elsewhere, for his or their use and beneflt, against said contractor and his 
sureties, and to proseeute the same to final judgment and exécution: Pro- 
vided, that where suit is instituted by any of such creditors on the bond 
of the contractor it shall not be commenced until after the complète perform- 
ance of said contract and final settlement thereof, and shall be commenced 
within one year after the performance and final settlement of said contract, 
and not later : And provided further, that where suit is so instituted by a 
creditor or by creditors, only one action shall be brought, and any creditor 
niay file his claim in such action and be made party thereto within one year 
from the completlon of the work under said contract, and not later. If the 
recovery on the bond should be inadéquate to pay the amounts found due 
to ail of said creditors, judgment shall be given to each creditor pro rata of 
the amount of the recovery. ïhe surety on said bond may pay into court, 
for distribution among said claimants and creditors, the full amount of the 
sureties' liability, to wit, the penalty named in the bond, less any amount 
which said surety may hâve had to pay to the United States by reason of 
the exécution of said bond, and upon so doing the surety vvlll be relieved from 
further liability : Provided further, that in ail sults instituted under the pro- 
visions of this act such Personal notice of the pendency of such suits, inform- 
ing them of their right to intervene as the court may order, shall be given 
to ail known creditors, and in addition thereto notice of publication in some 
uewspaper of gênerai circulation, published in the state or town where the 
contract is being performed, for at least three successive weeks, the last 
publication to be at least three months before the time limited therefor." 
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This latter act was in force at the time this contract was entered 
into and the bond sued on executed, and therefore became a part o£ 
the contract. Pritchard v. Norton, 106 U. S. 124, 1 Sup. Ct. 102, 27 
L. Ed. 104; Edwards v. Kearzey, 96 U. S. 597, 607, 24 L. Ed. 793; 
United States Fidelity, etc., Co. v. United States, for Use of Struthers 
Wells Co., 209 U. S. 306, 315, 28 Sup. Ct. 537, 52 h. Ed. 804. 

[2] It will be noticed that the act of 1905, which takes up the entire 
subject covered by the act of 1894 and therefore is to be treated as a 
substitute act, repealing the former, materially changes the former act 
of 1894. Under the last-mentioned act, a suit on the bond couid only be 
maintained against the sureties on the bond in the district where the 
défendants resided. Davidson Marble Co. v. Gibson, 213 U. S. 10, 29 
Sup. Ct. 324, 53 E. Ed. 675. The first act gave no priority to the gov- 
ernment of the United States, while the later act provides for such 
priority. There was nothing in the act of 1894 requiring ail daims to 
be determined in one action, nor is there any limitation as to when the 
action is to be commenced, except such as may be prescribed by the 
laws of the state where the suit may be instituted. By the act of 1905 
no suit can be instituted by a creditor on the bond of the contractor 
until after the complète performance of said contract and final settle- 
ment thereof, and it limits the time within which the suit is to be 
brought to one year, and then only if the government has failed to in- 
stitute a suit within six months from the completion and iinal settle- 
ment of said contract. The action is to be brought by creditors in a 
court of the United States in the district in which the contract was to 
be performed and executed, irrespective of the amount in controversy, 
and not elsewhere. The act further provides that only one action 
shall be instituted by a creditor or creditors, but any other creditor 
may file his claim in such action and be made a party thereto within 
one year from the completion of the work under said contract, and not 
later. It also provides that, the government shall bave priority for any 
sum found to be due it, and the residue shall go to the other creditors, 
and if this balance recovered on the bond shall be inadéquate to pay 
the amounts found due to ail of said creditors, judgment shall be 
given to each creditor pro rata of the amount of the recovery. The 
surety was also permitted by that act to pay into court for distribution 
among said claimants and creditors the full amount of his liability, 
to wit, the penalty named in the bond, less any amount which said 
surety may hâve had to pay to the United States, and thereupon the 
surety was to be relieved from ail further liability. Upon the institu- 
tion of a suit by a creditor under that act, personal notice of the pend- 
ency of such suit is required to be given to ail known creditors, and in 
addition thereto notice of publication in some newspaper of gênerai 
circulation, published in the state or town where the contract is being 
performed, for at least three successive weeks, the last publication to 
he at least three months before the time limited therefor. Hill v. 
American Surety Co., 200 U. S. 197, 201. 26 Sup. Ct. 168, 50 L. Ed. 
437; Mankin v. Ludowici-Celadon Co., 215 U. S. 533, 538, 30 Sup. 
Ct. 174, 54 L. Ed. 315 ; United States Fidelity, etc., Co. v. United 
States, for Use of Struthers Wells Ce, supra. 

The contractors having failed to comply with the terms of the con- 
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tract, it was declared forfeited, and the government completed the 
contract, and a final statement of the account made by the government, 
and a demand therefor on June 16, 1908. The First National Bank, 
not having instituted its suit vvithin one year thereafter, applied to 
Congress for relief, and Congress enacted the following act, which be- 
came a law March 4, 1911 (36 Stat. 1170, c. 236): 

"That ail persons liavlii<4 supplied labor and materials for the prosecution 
of the work of making the main canal of the Belle Fourche irrigation project 
under the eoiitruet for the couatructlon thereof, eutered into by Widell-Finley 
Company, under date of April twenty-sixth, nineteen hundred and five, pur- 
suaut to advertisenieut for said contract, dated Fehruary teuth, nineteen hun- 
dred and fh-e, and their assigna and légal représentatives, are hereby given 
the full riglits and remédies atïorded to persons supplying labor and materials 
in the prosecution of public works, as set fortli in the act of August thirteenth, 
eigliteen hundred and niuety-four, entitled 'An act for the protection of per- 
sons furnishing materials and labor for the construction of public works,' to 
the same force, extent, and efCect as if the act had not been amended, modi- 
fled, or repealed, with full right of action in the name of the United States 
for his or their use and beneflt against said contractors and sureties upon 
the bond f urnished to the United States under the said contract : l'rovided, 
that such action and its prosecution shall Involve the United States in no ex- 
pense." 

This act granted to ail persons having supplied labor and materials 
■for the prosecution of the work of making the main canal of the Belle 
Fourche irrigation project under the contract entered into by the 
Widell-Finley Company under date of April 26, 1905, and their as- 
signs and légal représentatives, the full rights and remédies which were 
afforded to such persons by the act of August 13, 1894, to the same 
extent and efïect as if the act had not been amended, modified, or re- 
pealed by the act of 1905. After the passage of this act by Congress, 
the First National Bank on March 18, 1911, instituted its action as 
assignée of the laborers vvhose time checks it had purchased, in the 
Circuit Court for the District of Minnesota. Demurrers were filed 
by the défendants in each of the cases, and were overruled, and proper 
exceptions saved thereto. Thereupon answers were filed by both par- 
ties ; but in view of the conclusions reached by us it is unnecessary 
to set ont the issues raised by the answers. 

In our opinion, the court below erred in overruling the demurrer 
in case No. 3,770. Under the act of 1905, which was in force at the 
time the sureties signed the bond, and which was a part of the bond 
obligation, any action on the part of laborers or other creditors of the 
contractors against the sureties on the bond had been barred by the 
statute of limitations, more than a year having then expired since the 
government had settled the accounts of the contractor and made a 
demand upon it and the sureties for the amount claimed to be due it 
by reason of the breach of the contract. 

While it bas been held in Campbell v. Holt, 115 U. S. 628, 6 Sup. 
Ct. 209, 29 L. Ed. 483, that a right to defeat any debt by the statute 
of limitations is not a vested right, so as to be beyond the législative 
power in a proper case, that was in an action against the debtor him- 
self . In this case the action is against the sureties ; and, as the law is 
well settled that sureties are favorites of the law, and ail their under- 
îakings are construed strictly in their favor (Reese v. United : States, 
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9 Wall. 13, 20, 19 L. Ed. 541 ; United States v. Freel, 186 U. S. 309, 
316, 22 Sup. Ct. 875, 46 L. Ed. 1177; United States v. National Surety 
Co-, 92 Fed. 549, 34 C. C. A. 526). Congress had no right to extend 
the statutory bar after it had once attached. The sureties, when they 
signed the bond, knew that under this statute, which was a part of their 
contract of suretyship, their liability to creditors as such sureties would 
cease 12 months after the work had been completed. If they held any 
securities to indemnify them, it was their duty to return them ; if no 
suit was brought within that time, they would hâve a right to feel that 
they need exercise no further vigilance over their principal, that they 
had been released of ail liability by opération of law. To extend the 
statute after they had been thus discharged places upon them a burden 
which they did not assume at the time they signed the bond. Edwards 
v. Kearzey, 96 U. S. 595, 24 L. Ed. 793 : Pritchard v. Norton, 106 U. 
S. 124, 132, 1 Sup. Ct. 102, 108 (27 h. Ed. 104). 

In the last case, in which this question was involved, Mr. Justice 
Matthews, who delivered the opinion of the court, said : 

"ïhe principle that what is apparently mère matter of reiiiedy in soiue clr- 
eumstances, in others, where it touches the substance of the controversy, 
becomes matter of riglit, is familiar in our constitutional jurisprudence in tlie 
application of that provision of the Constitution which prohibits the passing 
by a State, of any law impairing the obligation of contracts; for it has been 
uniformly held that 'any law which in its opération amounts to a déniai or 
obstruction of the rights accruing by a contract, though professing to act o'nly 
on the remedy, Is directly obnoxious to the prohibition of the Constitution.' 
* * * Hence it Is that a vested right of action is property In the sanie 
sensé in which tangible things are property, and is e<iually protected against 
arbltrary interférence. * * * a vested right to an existiug défense is 
eqnally protected, saving only those which are based on informallties not 
afCecting substantial riglits, which do not touch the substance of the contract 
and are not based on equity and justice." 

In United States Fidelity, etc., Co. v. United States, for Use of 
Struthers Wells Co., 209 U. S. 306, 315, 28 Sup. Ct. 537, 52 L. Ed. 
804, thèse acts were similarly construed. 

The demurrer to the complaint of the First National Bank should 
hâve been sustained, and the action disniissed. 

In the action by the government, No. 3.829, the bill of exceptions, 
as it appears in the printed record, fails to set out any évidence 
by either party, except some exhibits,, which fail to show any right 
of recovery by the government. Hence there is nothing before us 
that enables us to détermine whether the court below committed any 
error. 

The judgment in No. 3,829 is affirmed, and that in No. 3,770 re- 
versed, with directions to set aside the judgment and sustain the mo- 
tion of the défendants for a judgment uotwithstanding the verdict, 
which is permissible under section 4362 of the Revised Laws of 
Minnesota of 1905. 

SANBORN, Circuit Judge (concurring). An act of Congress, 
which at the same time and in itself authorizes or créâtes a new lia- 
bility and prescribes the limitations thereof and of its enforcement, 
makes those limitations conditions of the liability itself. Such an 
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act îs not a statute of limitations, and a compliance with the condi- 
tions which it prescribes is indispensable to the enforcement of the 
liability it authorizes or créâtes (The Harrisburg, 119 U. S. 199, 214, 7 
Sup. Ct. 140, 30 L. Ed. 358 ; Pollard v. Bailey, 20 Wall. 520, 526, 
527, 22 L. Ed. 376; Bank v. Francklyn, 120 U. S. 747, 756, 7 Sup. 
Ct. 757, 30 L. Ed. 825; Boyd v. Clark [C. C] 8 Fed. 849; Bruns- 
wick Terminal Co. v. National Bank of Baltimore, 99 Fed. 635, 638, 
639, 40 C. C. A. 22, 25, 26), because such limitations are conditions 
of the liability itself and not limitations of the remedy only. They 
are excepted from the rule announced in Campbell v. Holt, 115 U. S. 
620, 628, 6 Sup. Ct. 209, 29 L. Ed. 483, to the effect that the right 
to defeat a just personal debt for a common-lavv liability, in that case 
for a conversion of the plaintiff's money, is not a vested right, which 
the Législature may not overthrow at pleasure by extending the time 
for coUecting it. 

When thèse sureties made their contract the act of 1894 was no 
more. The act of 1905 had taken its place, and' the provisions of that 
act were by opération of law written into and made an indispensable 
part of their contract. The contract for the construction of the canal 
and the contract of thèse sureties, their bond, were made on April 
26, 1905, and the canal was dug and completed under the act of 1905. 
Conceding, without deciding, that the bank succeeded to the rights 
of the laborers whose time checks it bought, bearing in mind the 
fact that the United States brought no suit on the contract for the 
construction of the canal, or on the bond, within six months after 
June 16, 1908, the date of the completion and final settlement of the 
contract, and having regard to the terms of the act" of 1905, which 
were written into and became an indispensable part of the bond, this 
was the contract of thèse sureties : That (1) on condition that some 
laborer or materialman, or the bank, should bring suit on their bond 
in the name of the United States for his or its benefit in the Dis- 
trict Court of South Dakota where the contract was to be performed, 
and not elsewhere ; (2) on condition that such suit should be brought 
within one year after June 16, 1908, and not later; (3) on condition 
that only one suit of this nature should ever be brought against them 
on this bond, and that ail creditors should be notified thereof and 
should be permitted to intervene within one year after June 16, 1908, 
and not later ; and on no other condition — and not otherwise, thèse 
sureties would be liable to the amount of their bond for the claims 
of the laborers and materialmen employed in the construction of the 
canal, who either appeared or intervened in accordance with thèse 
conditions in such a suit. None of thèse conditions was ever fulfiUed, 
no suit on the bond of thèse sureties was ever brought in the District 
of South Dakota, no suit upon this bond was brought within one year 
after June 16, 1908, and on June 17, 1909, no liability of thèse sure- 
ties to pay any laborer or materialman anything whatever existed. 
Because the conditions on which alone they had agreed to be liable 
to any laborer or materialman, or to the bank, on or after June 16, 
1909, had never arisen, they were as free of liability to them after 
that date as they would hâve been if they had never signed the bond, 
and they so remain unto this day. 
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It is not claimed that they did not so remain for more than one 
year and eight months after that date, and until the passage of the 
act of Mardi 4, 1911. It is said that the act of 1911 did not impair 
the obligation of their contract. Let that proposition be conceded. 
It did not impair any obligation of the sureties to the laborers, mate- 
rialmen, or the bank, or any obligation of the latter to the sureties, be- 
cause subséquent to June 16, 1909, the sureties and thèse laborers, 
materialmen, and the bank were free from ail obligation of any con- 
tract each to the other. The sureties were exempt from the obliga- 
tion of any contract to the laborers, materialmen, or the bank alter 
June 16, 1909, because they had not accepted the conditions on which 
alone, the sureties agreed to stand liable. They ovved them nothing 
and were under no liability to them, and therefore the act of March, 
1911, did not impair any obligation of their contract. The vice of that 
act, as it seems to me, is not that it impairs the obligation of a con- 
tract ; it is that it flies in the face of the inhibition of the fifth amend- 
ment to the Constitution, that no person shall "be deprived of life, 
liberty or property without due process of law." Its légal effect is 
by a mère act of a législative body to deprive the sureties of $23,- 
693.44, the amount of the judgment against them in this case, of their 
property, and to transfer it to the bank, to which the sureties were 
in no way liable. It is f amiliar law that any change in the contract 
of a surety, or in the contract for the performance of which the sure- 
ty agrées to be liable, whereby attempt is made to increase his contrac- 
tual liability without his consent, releases the surety. Miller v. Stew- 
art, 9 Wheat. 680, 6 h. Ed. 189; Smith v. United States, 2 Wall. 219, 
17 h. Ed. 788;-Reese v. United States, 9 Wall. 13, 19 L. Ed. 541. 
How, then, can a new and independent contract and liability be im- 
posed upon sureties by the mère fiât of a législative body ? 

The vice of the Act of 1911 is that it makes a new contract for 
thèse sureties where they had been for months before its enactment 
free from ail liability to this bank, to the materialmen, and the labor- 
ers, a contract of which they had no notice, and to which they never 
assented, whereby they are made liable to the bank for $23,693.44. 
There is no practical or légal différence between an act of Congress 
which déclares parties who are free from liability to a bank to bave 
made a contract which they never made to pay it $23,693.44, and to 
be without défense to an action to recover that amount, and an act 
that déclares that $23,693.44 of the money or property of such par- 
ties shall be transferred to the bank. If the act of 1911 bas any effect, 
it bas the eft'ect to deprive thèse sureties, who were free from ail 
liability to the bank, of $23,693.44, and to transfer that amount of 
their property to the bank. This was done, if it was done at ail, not 
by any process of law, but by the arbitrary act of a législative body, 
without notice, trial, or hearing. An act of Congress which has such 
an effect not only violâtes the fifth amendment to the Constitution, 
but is beyond the powers of the législative department of a repubhcan 
government, and void. In Calder v. Bull, 3 Dali. 386, at page 388 
(1 L. Ed. 648), Mr. Justice Chase said: 

"There are acts which the fédéral or state Législatures cannot do, without 
exceediiig their authorlty. ïliere are certain vital princlijles in our free re- 
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pnblican governments, wliich will détermine and overrule an apparent and 
flagrant abuse of législative power ; as to authorize manifest injustice by posi- 
tive law, or to take away that security for personal liberty, or private prop- 
erty, for the protection whereof the government was establlshed. An act of 
the Législature (for I cannot call it a law), contrary to the great flrst prin- 
elples of the social compact, cannot be considered a rightful exercise of 
législative authority. The obligation of a law, in governments established 
on express compact, and on republican principles, must be determined by the 
nature of the power on which it is founded. A few instances will sufllce to 
explain what I mean. A law that punished a citizen for an innocent action, 
or, in other words, for an act which, when done, was in violation of no ex- 
isting law ; a law that destroys or impairs the lawful private contracts of 
citizens; a law that makes a man a judge in bis own cause; or a law that 
takes property from A. and gives it to B. : It is against ail reason and jus- 
tice, for a people to Intrust a Législature with sucb powers ; and therefore, 
it cannot be presumed that they hâve done it." 

See Pritchard v. Norton, 106 U. S. 124, 132, 135, 1 Sup. Ct. 102, 
27 L. Ed. 104; United States Fidelity Co. v. Struthers Wells Co., 
209 U. S. 306, 312, 28 Sup. Ct. 537, 52 L. Ed. 804; Tyrell v. Roun- 
tree, 7 Pet. 464, 468, 8 L. Ed. 749; Gunn v. Barry, 15 Wall. 610, 
622, 21 L. Ed. 212 ; Fletcher v. Peck, 6 Cranch, 87, 135, 3 L. Ed. 
162; Hepburn v. Griswold, 8 Wall. 603, 623, 19 L. Ed. 513; Til- 
lotson V. MiUard, 7 Minn. 513 (Gil. 419), 82 Am. Dec. 112; Grinden 
V. Nelson, 9 Gill (Md.) 299, 307, 52 Am. Dec. 694; Régents v. Wil- 
liamson 9 Gill & J. (Md.) 365, 408, 31 Am. Dec. 72; Bank v. Ballou, 
98 Va. 112, 32 S. E. 481, 483, 44 L. R. A. 306, 81 Am. St. Rep. 
715; Wade, Rétro. Laws, §§ 159, 191; Gilman v. Tucker, 128 
N. Y. 190, 28 N. E. 1040, 13 L. R. A. 304, 26 Am. St. Rep. 464; 
Ratcliffe v. Andersen, 72 Va. 105, 31 Am. Rep. 716; Murphy v. 
Gaskins' Adm'r, 69 Va. 207, 222; McCarty v. Hoffman, 23 Pa. 507; 
Greenough v. Greenough, 11 Pa. 489, 51 Am. Dec. 567; Wap, 
Attachm. (2d Ed.) §§ 17, 736; Bergman v. Sells, 39 Ark. 97, 101; 
Cole V. Cunningham, 133 U. S. 107, 116, 10 Sup. Ct. 269, 33 h. 
Ed. 538; Richardson v. Adler, 46 Ark. 49; Wade, Rétro. Eaws, §§ 
171, 173. 

For the reason which bas now been stated I concur in the opinion 
and conclusion that the demurrer to the complaint in this suit for 
the benefit of the bank should hâve been sustained. This case, how- 
ever, has been tried, and the question which has been discussed was 
raised, not only by demurrer, but also by a request for a directed ver- 
dict at the close of the trial, and by a motion for a judgment in fa- 
vor of the sureties notwithstanding the verdict, pursuant to section 
4362 of the Revised Laws of Minnesota of 1905 ; and as it appears 
from the entire record that the facts in this case do not constitute 
a légal cause of action against thèse sureties, and that no amendment 
to the complaint may avoid that resuit, it seems to me that in the in- 
terest of the speedy conclusion of this litigation a judgment in favor 
of the sureties notwithstanding the verdict should now be directed. 

There is another reason for my conclusion that the judgment against 
the sureties should be reversed. It is that over their objection the 
cashier of the bank was permitted to testify, as against Mr. Eberhart, 
one of the sureties, that in 1905, before the bank bought the time 
checks, Eberhart said to the cashier that the bank would be perfectiy 
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safe in buying tHem, because the effect of section 35 of the contract 
between the Widell-Finley Company and the United States was to 
make the sureties Hable to the bank for the moneys owing on the 
checks it bought. This conversation took place long before the con- 
tract was completed, so that it could not hâve had the eiïect of estop- 
ping Eberhart from defending on the ground that the contractual 
conditions of his liability, which were to be complied with subséquent 
to the completion of the work, were not fulfilled. His conversation 
consisted merely of a statement of his opinion of the légal effect of a 
written provision of the contract between the Widell-Finley Company 
and the United States for the performance of which he had given 
his bond. Before his conversation was received in évidence the cash- 
ier had testified that he had consulted and obtained the opinion of 
the bank's attorney upon this very question, so that it did not ap- 
pear that he relied upon Eberhart' s opinion, and it seems to me that 
the statement of a surety under thèse circumstances of his opinion 
upon the question of the légal effect of a clause of a written contract, 
a question that is plain and fully open to ail parties, cannot hâve the 
effect to estop him from insisting that his liability as a surety is meas- 
ured by the true légal effect of that clause. I think the admission 
of this conversation was for this reason erroneous. 

In the case of the United States for its own benefit against thèse 
sureties the government alleged in its complaint that in the completion 
of the contract with the Widell-Finley Company it necessarily ex- 
pended $59,009.06 more than the contract price for the work, and it 
demanded judgment against the sureties for $21,500, the penalty of 
their bond, and interest. The sureties answered that the contract of 
the Widell-Finley Company was conditioned by a plan of the route of 
the canal, drawings and spécifications of the work in reliance upon 
which the contracter was requested to bid and did bid and subsequently 
agreed to do the work, and the sureties gave their bond for the con- 
tractor's performance, but without their knowledge or consent the 
United States radically changed the route and location of the canal 
and the spécifications therefor, so that the cost to the contracter in 
proportion to the contract price and the risk and hazard assumed by 
the sureties were vastly and wrongfully increased. It is assigned as 
error that: 

"The court erred in holding and decidiug that paragraph 24 of the spécifi- 
cations did not authorize changes in the plans of the canal, and that if 
changes were made as claimed by défendant it was suffieient to release the 
sureties." 

Turning to the charge of the court on this subject, the record dis- 
closes the fact that it covers two printed pages. It was, in substance, 
that the contract was made upon the basis, not only of the spécifica- 
tions, but of a plan which had been offered in évidence and Was marked 
Exhibit 2, that the sureties signed the bond to guarantee the perform- 
ance of a contract made to do the work in accordance with this plan, 
that thèse sureties were entitled to hâve the canal built substantially 
upon the route indicated by that plan, that if the jury found that at 
the Vulcan eut the route, according to the plat referred to in the con- 
tract, went around the hill so as to make the construction a side hill 
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proposition and that it was afterwards changed by the government, 
without the knowledge or consent of the sureties, so as to make a eut 
through the hill, with high ground on each side of it, and this change 
made the contract less profitable to the contracter in- the amount of 
$10,000 or $12,000, as testified to by the witnesses for the défendant, 
or if they found that a like change of the route at the Atlantic eut, as 
testified to by défendants' witnesses, made the contract less profitable 
to the contracter in the amount of $10,000 or more, then the provision 
of paragraph 24 of the contract that "the Secretary of the Interior 
reserves the right to make such changes in the spécifications of work 
or material at any time as may be deemed advisable, without notice to 
the surety or sureties on the bond given to secure compliance vidth the 
contract, by adding thereto or deducting therefrom at the unit priées 
of the contract," constituted no answer to this défense of the sureties, 
and they were released from liability to the United States on their 
bond. 

What changes did the parties intend to permit by the provision of 
paragraph 24 cited by the court below without notice to the sureties? 
The words of the contract ansvt'er : Such changes in the spécifications 
of the work and material as might be reasonably and justly paid for 
by corresponding additions to or réductions of the unit priées therefor. 
Did they ever intend to agrée by this provision that such a radical 
change in the route, location, or plan of the canal might be made that, 
although the contractor should be paid the unit priées for the work 
donc and material removed, the profit of his contract would be dimin- 
ished, or his loss upon it increased, $10,000 or $20,000? If the route 
of the canal designated by the plan had been along ground easily re- 
moved between a high and rocky mountain and a deep lake, could the 
government hâve changed its route under this provision so as to hâve 
required the contractor to make a tunnel through the mountain or an 
excavation for the canal in the bed of the lake? The provision and 
the entire contract must receive a reasonable, sensible interprétation, 
and a construction which would permit an affirmative answer to thèse 
questions would be neither rational nor permissible. It never was, it 
never could hâve been, the intention of the parties to this contract, that 
changes in the route and plan of the work which were neither just nor 
reasonable, which would change the character of the work so that the 
imit priées became neither remunerative nor fair, and which entailed 
loss upon the contractor out of ail reasonable proportion to the con- 
tract priée of the undertaking and greatly increased the liability of the 
sureties, should be made without releasing them. United States v. 
Freel, 186 U. S. 309, 312, 316-319, 22 Sup. Ct. 875, 46 L. Ed. 1177; 
United States Fidelity & Guaranty Co. v. United States, 194 Fed. 611, 
616, 617, 116 C. C. A. 187. 

The court charged the jury that if they found that the government 
made a change without the knowledge or consent of the sureties in the 
location or route of the canal portrayed in Exhibit 2, either at the At- 
lantic eut or at the Vulean eut, which made the contract less profitable 
to the contractor in the sum of $10,000 or more, as testified by the wit- 
nesses for the défendant, the sureties were released from their liability 
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to the United States upon their bond. There are tvvo reasons wliy this 
court may not adjudge this instruction erroneous. The first is that a 
change of plan or route of the canal which so modified the character 
of the work to be done that the work under the changed plan and 
route, when paid for at the unit priées, was $10,000 less profitable to 
the contracter than the work recjuired according to the original plan 
and route, a change which thus increased the risk of the liability of the 
sureties $10,000, or almost one-half of the penalty of their bond, which 
was $21,500, was neither intended to be nor was it authorized by the 
contract without their knowledge and consent, and that change neces- 
sarily released the sureties. In other words, the charge on its face 
was right. 

The second reason is that this is a court for the correction of the 
errors of the court below. The légal presumption is that its rulings 
were just and right, and the burden is on the plaintiff in error to prove 
by the record presented to this court that any rulingit challenges was 
erroneous. Sipes v. Seymour, 76 Fed. 116, 118, 22 C. C. A. 90; Les- 
ser Cotton Co. v. St. Louis, I. M. & S. Ry. Co., 114 Fed. 133, 143, 52 
C. C. A. 95. The charge was that if the government, without the con- 
sent of the sureties changed the plan and route of the canal from that 
shown on Exhibit 2, either at Atlantic eut or at Vulcan eut, so as to 
make the contract less profitable to the contractor in the amount of 
$10,000 or more, as testified by the défendants' witnesses, the sureties 
were released. The correctness of this charge is conditioned by the 
character of the change from the route portrayed by Exhibit 2 to which 
the défendants' witnesses testified. But the plaintiff in error bas not 
brought to this court, by bill of exceptions or otherwise, either the plan 
shown by Exhibit 2 or the testimony of défendants' witnesses, and 
therefore it bas failed to establish any error in the charge of the court, 
and bas failed to présent the criterion by which alone the correctness 
of this charge may be measured. The pleadings inform that the con- 
tract price of the work done was in the vicinity of $200,000 or $250,- 
000, that the government claimed that the cost of it was $59,009.06 
more than the aggregate of the unit priées, and that the défendants 
claimed that the changes in the route and plan made by the government 
without their knowledge or consent greatly increased the cost of the 
work, and that, instead of the contract's entailing a loss of $59,009.06, 
it would hâve brought a profit of $10,000 to the contractor if it had 
been lawfully performed according to the plan and route specified be- 
f ore it was made. Hère was a différence of over $69,000. Whether 
the witnesses for the défendants testified that ail this increased cost was 
caused by the changes in the route of the canal this court is not in- 
formed. What changes in the character of the work done, of the ma- 
terials removed, and in the cost thereof, the défendants' witnesses tes- 
tified resulted from thèse changes, we know not. It was the original 
plan and route, and the testimony of the défendants' witnesses in réf- 
érence to the changes of them and their effect, that induced the court 
below to give this instruction, and this court may not, in ignorance of 
this plan and this testimony, adjudge this instruction erroneous. 
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The other spécification of error in this case is that the courte 

"orred in its charge wherein it instructed the jury that paragraph 8 of the 
spécifications was not efi'ective after the government toolî over the work to 
render the engineer's décision on the question of classification final." 

The contract was between the United States and the Widell-Finley 
Company, which was to do the work. The engineer was the Chief 
Engineer of the Réclamation Service, or one of his authorized assist- 
ants or inspectors, an officer of the United States. The parties to 
this contract agreed by paragraph 8 that upon ail questions concerning 
the classification of the material in accordance with the spécifications 
the décision of this engineer should be binding on both parties, and by 
paragraph 21 that upon the failure of the contractor to proceed with 
reasonable celerity to perform the agreement the Secretary of the In- 
terior might "suspend the opération of the contract, * * * em- 
ploy other parties to carry the contract to completion," or complète it 
himself. The légal efïect of paragraph 8 was to choose the engineer 
as an arbiter or judge of the classification of material to be handled in 
a work in which each of the parties was engaged, a classification of 
material the character of which each of the parties necessarily knew 
as it was handled, so that each could, with full knowledge and great 
facility, présent its claims to the arbiter before he decided. When, 
however, the Secretary suspended the opération of the contract, the 
Widell-Finley Company was no longer doing the work, was no longer 
aware of the character of the material removed, and was no longer in 
a position to présent its claims as to its character and classification 
before the engineer rendered his décision, so that ail his subséquent 
décisions were necessarily made ex parte. 

Moreover, the Secretary was given the power to employ other par- 
ties to carry the contract to completion or to complète it himself. This 
authority necessarilv included the power to make a contract for its 
completion for différent priées and on différent terms from those 
named in the original contract. In other words, the government was 
not bound, in making the contract with other parties for the comple- 
tion of the original undertaking, or in hiring men to finish it, by the 
provision of the old contract that the engineer should be the final ar- 
biter of the classification of the material, or by any other like term of 
the original contract, and as the government was not bound, neither 
was the contractor, the other party to the agreement, bound by any 
of thèse stipulations. The engineer ceased to be an arbiter of the 
classification of the material between the parties to the original con- 
tract when the government suspended its opération, and there was no 
error in the charge of the court upon this subject. 

For the reasons which hâve now been stated, I concur in the af- 
firmance of the judgment below in this case. 

Supplemental Opinion. 

TRIEBER, District Judge. Since the filing of the opinion in this 
case the Suprême Court, in an opinion filed April 21, 1913, in Slocum, 
Executrix, v. New York Eife Insurance Co., 228 U. S. 364, 33 Sup. 

Ct. 523, 57 E. Ed. , which was tried in a Circuit Court of 

204 F.— 57 
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the United States in the state of Pennsylvania, has held that a 
statute of a state or rule of practice prevailing in a state court 
authorizing a court to enter a judgment notwithstanding the verdict 
cannot be followed in the national courts, being in conflict with the 
seventh amendment to the Constitution of the United States. The 
Circuit Court of Appeals for the Third Circuit upon writ of error 
had decided that upon the undisputed évidence the trial court should 
hâve sustained a motion of the défendant to enter a judgment in its 
favor notwithstanding the verdict of the jury was for the plaintiflf, and 
reversed the case, with directions to enter such judgment. The Su- 
prême Court, by a divided court (four of the justices dissenting), held 
that the conclusion reached by the Court of Appeals that the trial 
court should hâve directed a verdict in favor of the défendant, as the 
évidence failed to show that the plaintiff had a cause of action, was 
right, but that it erred in directing the trial court to enter a judgment 
for the défendant notwithstanding the verdict of the jury, as that is 
not permissible in the courts of the United States, but that it should 
hâve reversed the case, with directions to grant a new trial, in order 
that the parties may hâve the case resubmitted to a jury. In view 
of that décision we are of the opinion that the judgment heretofore 
entered in this cause, reversing the judgment of the lower court, with 
directions to enter judgment for the défendants, notwithstanding the 
verdict of the jury was for the plaintifïs, should be modified, and the 
cause reversed, with directions to grant a new trial and proceed in 
conformity with the opinion. 



HIÎMMER et al. v. UNITED STATES. 
(Circuit Court of Appeals, Elghth Circuit. December Terro, 1912.) 

No. 3.850. 

(Syllahus 6y the Court.) 

1. United States (§ 126*) — Olaims of United States— Equitt. 

In a suit in equlty the claims of the United States appeal to the con- 
science of the chancelier with the same, but with no greater or less, force 
than those of a private individual under llke circumstances, and they are 
determinable by the same rules and principles. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 115; Dec. 
Dig. § 126.*] 

2. Statutes (§ 162*) — Consteuction— Spécial and Genebal. 

Privilèges granted to a certain class by spécial législation are not af- 
fected by an Inconsistent gênerai law unless a contrary intent of the 
législative body is clearly expressed, or iudubitably iuferable from the 
aets ; but the spécial act and the gênerai law stand together, the one 
as the law of the spécifie class and the other as the gênerai rule. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. §§ 235-237; Dec. 
Dig. § 162.*] 

3. Public Lands (§ 106*)— Equitable Titles— JuaisDiCTioN of Land Dœ- 

pabtment. 

Neither the Land Department of the United States nor its officers has 
any Jurisdiction by subséquent rulings and décisions to divest the équi- 
table title to lands which becomes vested in pre-emptors, homesteaders, 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and other like claimants by thelr final proof and their payment therefor 
In accordance with the acts of Congrees. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 104, 301, 
302; Dec. Dig. § 106.*] 

4. Public Lands (§ 106*) — Rulinqs dp Land Dbpaetment— Effect. 

The construction of statutes intrusted to them to enforce by offlcers of 
the Land Department, or of any other executive department, Is persua- 
sive and should not be overruled vvlthout good reason, but their opinions 
are not conclusive upon the courts. 

It Is the functlon and duty of the officers of the judicial department 
of a government, which they may not lawfully renounce, to exercise their 
own independent Judgments, guided only by the established prineiples of 
law and the recognized canons of interprétation, In the construction of 
its statutes and to adjudge their just and true meaning, even though the 
offlcers of an executive department hâve construed them otherwise. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 104, 301, 
802 ; Dec. Dig. § 106.» 

Décisions of Land Department, thelr conelusiveness and efCect, see 
notes to Hartman v. Warren, 22 C. G. A. 38 ; Carson City Gold & S. M. 
Co. V. North Star Min. Ce, 28 C. C. A. 344; Uinta Tunnel M. & T. Co. 
V. Creede & O. C. M. & M. Co., 57 C. 0. A. 207.] 

5. Indians (§ 15*) — Homesteads — Eestrictions on Aliénation. 

Act March 3, 1875, c. 131, § 15, 18 Stat. 420 (U. S. Comp. St. 1901, p. 
1419), granted to nontribal Indians the right to acquire homesteads with 
the restriction of 5 years on aliénation by a compllance with the home- 
stead laws. Act July 4, 1884, c. 180, 23 Stat. 96 (U. S. Comp. St. 1901, 
p. 1420), granted to Indians, whether tribal or nontribal, the rlght to 
acquire homesteads with the restriction of 25 years on aliénation wlthout 
paylng the fées or commissions of the land officers, by a compllance with 
the other requirements of the homestead law. 

Held, the later act did not repeal, amend, or modify any of the pro- 
visions of the earller act. It did not extend from 5 years to 25 years 
the restriction on aliénation of the lands acqulred by an Indian home- 
steader under the act of 1875. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 17, 29, 34, 37- 
44 ; Dec. Dig. § 15.*] 

(Additional Syllahus hy Editorial Staff.) 

6. ESTOPPEL (§ 56*) — RULES. 

In equlty no one may suceessfully deny to the damage of another the 
truth of statements and représentations by whlch he has purposely or 
carelessly induced that other to change his situation. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. § 142; Dec. Dig. 
§ 56.*] 

7. EQUITT (§ 1*) JUBISDICIION— Pbincipals. 

A court of equlty can act only on the conscience of a party, and hence, 
if a party has done nothing that talnts his conscience, no demand can 
attach upon it so as to glve any jurlsdlction. 

[Ed. Note. — For other cases, see Equlty, Cent. Dig. §§ 1, 3, 6 ; Dec. Dig. 
§ 1.*] 

8. Statutes (§ 225*) — Construction. 

Ail statutes In pari materla are to be read and construed together as 
if they formed part of the same statute and were enacted at the saœe 
time. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 302, 303 ; Dec 
Dig. § 225.*] 

*For other cases see same topic & S number in Dec. & A.m. DigB. 1907 to date, & Rep'r Indexes 
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Appeal f rom the District Court of the United States for the District 
of South Dakota ; James D. Elliott, Judge. 

Suit in equity by the United States against Louis Hemmer and 
others. From an adverse decree (195 Fed. 790), défendants appeal. 
Reversed and remanded, with directions. 

George Rice and Frederick A. Warren, hoth of Flandreau, S. D. 
(Warren & Shoemaker and Rice & Benson, ail of Flandreau, S. D., 
on the brief), for appellants. 

Edward E. Wagner, of Sioux Falls, S. D., for the United States. 

Before SANBORN, Circuit Judge, and WILLIAM H. MUNGER 
and TRIEBER, District Judges. 

SANBORN, Circuit Judge. The Act of Congress of March 3, 
1875, 18 Stat. 402, 420, c. 131, § 15 (U. S. Comp. St. 1901, p. 1419), 
provided that any Indian who was the head of a family, or who had 
arrived at the âge of 21 years, and had abandoned, or should there- 
after abandon, his tribal relations, should be entitled to the benefits 
of the homestead law (Revised Statutes, §§ 2289, 2290, 2291 [U. S. 
Comp. St. 1901, pp. 1388-1390]), but that the title to the lands he 
should acquire should be inaliénable for five years from the date of 
his patent therefor. Henry Taylor was such an Indian of the Sioux 
tribe. On October 7, 1878, he entered under this act the 160 acres of 
land in South Dakota, which is the subject of this suit, as his home- 
stead. On June 10, 1879, he entered upon the actual occupation there- 
of and resided upon, occupied, and cultivated it with his family from 
that time until he sold it to J. E. Peart on August 8, 1908. The home- 
stead law provided, section 2291, that any one who for five years after 
his entry resided on and cultivated his homestead and complied with 
the terms of the homestead law should be entitled to a patent therefor 
upon proof of compliance at any time within two years after the ex- 
piration of the five years. On June 10, 1884, Taylor had so complied 
with the terms of this law, and he was entitled to a patent to his land 
under the act of 1875 upon proof of his compliance made at any time 
before June 10, 1886. He made his final proof, paid for the land, and 
obtained his final receiver's receipt on December 11, 1884. 

On July 4, 1884, after Taylor had completed his five years of rés- 
idence and cultivation of his homestead and thus had completely earned 
it, Congress passed an act which provided that any Indians wdio then 
were or should thereafter be located on the public lands might avait 
themselves of the homestead laws, that $1,000 was appropriated to aid 
them in selecting and proving thèse homesteads, that no fées or com- 
missions should be charged for their entries and proofs, and that their 
patents should déclare that the United States would hold their lands 
for 25 years in trust for them and at the end of that time would con- 
vey the title thereof to them respectively. On June 6, 1890, the United 
States issued to Taylor a. patent to his homestead which, by mistake, 
declared that his land was inaliénable for 20 years as provided by an 
act of Congress approved January 18, 1891, relating to the Winnebago 
Indians, which hacl no relevancy to his case or his title. On June 10, 
1909, the government issued another patent to Taylor for this land 
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which declared that it was issued in lieu of the previous patent which 
had been canceled, that in accordance with the provisions of the act 
of July 4, 1884, the government would hold his land in trust for him 
for 25 years and would convey it to him at the end of that time. On 
August 8, 1908, Taylor sold this land and delivered the possession of 
it, and that possession and whatever title Taylor could convey hâve 
passed by sufficient deeds to the défendant below Louis Hemmer. On 
July 28, 1909, the United States brought this suit in equity against the 
immédiate and remote grantees of Taylor for the purpose of setting 
aside ail the conveyances under which they held, against the treasurer 
and auditor of Moody county, wherein the land was situated, against 
a claimant Under a tax sale, and against a judgment créditer of Taylor, 
for the purpose of avoiding their liens upon the land, upon the ground 
that this homestead was inaliénable, exempt from taxation and from 
judgment liens for 25 years after the date of the patent issued under 
the act of 1884. The court below rendered a decree to that effect, 
whiçh is challenged by this appeal. 

If when the conveyances hère in question were made and the liens 
were placed Taylor's homestead was subject to the restrictions upon 
aliénation and taxation prescribed by the act of July 4, 1884, the de- 
cree below was right (Heckman v. United States, 224 U. S. 413, 32 
Sup. Ct; 424, 56 L. Ed. 820), and the question whether or not it was 
so subject must be determined by the acts of Congress and not by the 
terms of the patents issued to Taylor (United States v. Saunders [C. 
C] 96 Fed. 268; Frazee v. Spokane County, 29 Wash. 278, 69 Pac. 
779). The patents and their terms are therefore hère dismissed, and 
we turn to the sole question in the case : Did the act of July 4, 1884, 
which was not passed until after Taylor had completely earned the 
title to his homestead subject to the restriction of only 5 years upon its 
aliénation imposed by the act of 1875, so amend that act as to extend 
that restriction to 25 years ? 

The United States oiïered this land to Taylor by the act of 1875, f ree 
from ail restrictions upon aliénation after five years from the date of 
his patent, on the sole condition that he would réside upon and culti- 
vate it and endure the toils and privations of frontier life for five 
years. That offer he accepted in the only way in which it could be 
accepted, by five years of actual résidence, occupation, and cultivation 
of the land. He proved his compliance with the offer to the satisfac- 
tion of the government, paid the prescribed fées for his final entry, and 
obtained his final receipt therefor under the act of 1875, and the pur- 
chasers from him hâve bought his land and paid for it in reliance upon 
this act of Congress and thèse facts. Thèse purchasers, the grantees 
under Taylor, stand in his shoes. They hâve every légal right and 
every équitable right and title which he held. 

[1] This is a suit in equity. In such a suit the claims of the gov- 
ernment appeal to the conscience of the chancellor with no greater or 
less force uian those of a private individual under similar circum- 
stances. United States v. Stinson, 197 U. S. 200, 201, 202, 205, 25 
Sup. Ct. 426, 49 U. Ed. 724 ; United States v. Détroit Timber & Lum- 
ber Co., 131 Fed. 668, 677, 67 C. C. A. 1, 10; State of lowa v. Carr, 
\9\ Fed. 257, 267, 112 C. C. A. 477, 487. 
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[B] In equity no one may successfully deny to the damage of an- 
other the truth of statements and représentations by which he has pur- 
posely or carelessly induced that other to change his situation. By its 
offer by the act of 1875 of the title to and the full power of disposi- 
tion of this land at the end of ten years in considération of its occupa- 
tion and cultivation for five years, the United States induced Taylor 
to earn it and the grantees under him to buy and pay for it, and it 
ought to be estopped now from repudiating or modifying its offer and 
représentations to their injury. Illinois Trust & Savings Bank v. City 
of Arkansas City, 76 Fed. 271, 293, 22 C. C. A. 171, 193, 34 L. R. A. 
518; Paxson v. Brown, 61 Fed. 874, 881, 10 C. C. A. 135, 142; Union 
Pacific Railway Co. v. Chicago, R. I. & Pac. Ry. Co., 51 Fed. 309, 
326, 327, 2 C. C. A. 174, 191, 192. 

[7] "A court of equity can act only on the conscience of a party. If he 
has done nothing that talnts It, no demand can attach upon it so as to glve 
any jurisdietion." Boone v. Ohlles, 10 Pet. 177. 209 (9 L. Ed. 388); United 
States V. Détroit Timber & Lumber Co., 131 Fed. 668, 677, 678, 67 0. C. A. 
1, 10, 11 ; United States v. Winona, & St. Peter K. R. Co., 67 Fed. 948; 961, 
968, 15 C. C. A. 96, 109, 116. 

It is difficult to find anything that the défendants hâve done in this 
case to taint their consciences. If A. had offered to convey to B. a 
tract of 160 acres of land with full power of disposition at tWe end of 
ten years in considération that B. would settle upon, occupy, and culti- 
vate it for five years, and B. had done so and the ten years expired, 
who would be so bold as to claim that there would be any jurisdietion 
in equity on a bill by A. to enjoin B. from selling or conveying the 
land during 20 years more ? 

Even when equities are equal the défendant prevails. It is only 
when the case of the complainant appeals to the conscience of the 
chancellor with the greater force that he will interfère to grant relief. 
Town of St. Johnsbury v. Morrill, 55 Yt. 165, 169 ; 2 Pomeroy's Eq- 
uity Juris. § 739. Thèse principles of equity are very persuasive that 
the question hère at issue ought not to be answered in the affirmative 
unless inexorable rules of law demand such an answer. What then 
are the arguments in support of an affirmative answer to this ques- 
tion? Counsel cite Frazee v. Spokane County, 29 Wash. 278, 69 Pac. 
719, 782, and Frazee v. Piper, 51 Wash. 278, 98 Pac. 760; but they 
fail to sustain it. 

In the former case nontribal Indians were trying to def eat tax 
titles. They had entered and taken possession of their land in 1883, 
but they had cultivated and occupied it until May 31, 1890, befoie 
they made their final proof. The court held that inasmuch as they 
had resided upon and cultivated their homestead more than five years 
after the passage of the act of 1884 before they made their final proof 
they had the option to prove up and take their patents under tiie 
act of 1884 with a restriction of 25 years on aliénation and taxa- 
tion, and that as they had done so their lands were not taxable with- 
in that period. In the latter case the Indian homesteader challenged 
a contract of sale which he had made, on the ground that his land 
had been entered and patented under the act of 1884 and was sub- 
ject to the 25 years' restriction on aliénation. He had fir:>t entered 
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and occtipied it in 1883 and had resided upon and cultivated it from 
that time until May 31, 1890, when he made his final proof under 
the act of 1884, and he subsequently took his title under that act. 
The court held that inasmuch as he had resided upon and cultivated 
his land for five years after the passage of the act of 1884 before he 
made his final proof, and as he had taken his title under that act, 
his land was subject to the restriction for 25 years specified therein, 
but that "had Gregorie Frazee's right to the homestead been per- 
fected under- the act of 1875, and had he been entitled to make final 
proof under that act before the act of 1884 was passed" (as Taylor 
was), "a différent condition would be presented, and the five years' 
restriction on his right of aHenation for vvhich the act of 1875 pro- 
vided, would not hâve been extended by the act of 1884." 

In United States v. Saunders (C. C.) 96 Fed. 268, 270, cited by 
the court below, a nontribal Indian entered in 1878, occupied and cul- 
tivated his homestead for the full five years under the act of 1875, 
and made his final proof before the act of 1884 was passed, and the 
court held that the act of 1884 imposed no further restriction upon 
his power of aliénation. There is nothing in thèse cases favorable 
to an affirmative answer to the question at issue, and the décision 
in United States v. Saunders is a clear adjudication that it should 
be answered in the négative, for when Taylor had completely earned 
his land and had secured his final receipt for it under the act of 1875, 
his équitable title to it was perfected and could not be subsequently 
modified by any action of the officers of the Land Department. 

The case of Tiger v. Western Investment Co., 221 U. S. 286, 31 
Sup. Ct. 578, 55 L. Ed. 738, is drawn to our attention; but the de- 
^cision in that case is inapplicable hère. Tiger was an adult heir of 
•SOI Indian allottee, the aliénation of ~ whose land was restrained for 
nvc years by section 16 of the Act of June 30, 1902, 32 Stat. 500, 
c. 1323. On April 26,. 1906 (34 Stat. 137, c. 1876), the Congress 
passed an act which extended the restriction upon aliénation of the 
lands of adult heirs of allottees to 25 years from the date of the ap- 
proval of that act. That act expressly provided that ail acts and parts 
of acts inconsistent with it were repealed. 221 U. S. 303, 31 Sup. Ct. 
578, 55 L. Ed. 738. The Suprême court held that a conveyance by 
Tiger after the 5 years and within the 25 years was void. But the 
act of 1884, which conditions the décision of this case, contains no 
words or terms which either expressly or by reasonable implication 
extend the restriction prescribed by the act of 1875, and it contains 
no provision repealing that act, or any acts or parts of acts inconsistent 
with the act of 1884, This case must therefore be determined by 
other rules and principles than those applied by the décision in Tiger"s 
Case. 

Counsel présent an argument upon which much reliance seems to 
be placed, which may be stated in this way : (1) The act of 1884 pro- 
vides: "That such Indians as may now be located on the public lands, 
or as may * * * hereafter so locate, may avail themselves" of 
the homestead laws and acquire lands subject to a restriction upos 
aliénation for 25 years. (2) The nontribal Indians who had entered 
homesteads under the act of 1875 were the only Indians located ou 
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the public lands when the act of 1884 was passed. (3) Therefore 
the act of 1884 referred to the homesteaders under the act of 1875 
and extended the restriction upon the aliénation of their lands from 
S years to 25 years. It may be conceded that if the premises of this 
syllogism were sound, and if the homesteaders under the act of 1875 
had availed themselves of the act of 1884, the restrictions upon their 
homesteads would hâve been extended to 25 years. But Taylor never 
availed himself of the provisions of the act of 1884. He made liis 
final proof, paid for bis land, and took bis final receipt under the act 
of 1875. Moreover, the minor premise of the syllogism is without 
support in the record. There is neither pleading, nor admission, nor 
proof, that the homesteaders under the act of 1875 were on July 4, 
1884, the only Indians located on the public lands. If that were the 
fact, this court has no judicial knowledge of it and no évidence on 
which to rely to sustain a finding of it, and with the fall of this prem- 
ise the conclusion which dépends upon it goes down. 

The décision in the case of Shiver v. United States, 159 U. S. 491, 
498, 499, 16 Sup. Ct. 54, 40 L. Ed. 231, to the effect that lands which 
bave ceased to be "public lands" by their ségrégation therefrom by 
pre-emption, homestead, mining, and other like claims (Newhall v. 
Sanger, 92 U. S. 761, 763, 23 L. Ed. 769; Bardon v. Northern Pa- 
cific R. R. Co., 145 U. S. 535, 539. 12 Sup. Ct. 856, 36 L. Ed. 806; 
Hastings & Dakota R. R. Co. v. Whitney, 132 U. S. 357, 364, 10 Sup. 
Ct. 112, 33 L. Ed. 363; James v. Germania Iron Co., 107 Fed. 597, 
603, 46 C. C. A. 476. 482; Hartman v. Warren, 76 Fed. 157, 160, 22 
C. C. A. 30, 33; Neff v. United States, 165 Fed. 273, 281, 91 C. 
C. A. 241, 249), but to which the claimants hâve not perfected their 
title, are still so far lands of the United States that the government 
may protect them from waste by the cutting of timber or otherwise, 
as a remainderman may protect premises from waste by the occupant, 
is cited, and much is said of the power of the United States to with- 
draw such lands from disposition and to impose restrictions upon their 
aliénation at any time before it parts with the title. But the extent 
of that power is not material to a décision of this case if no attempt 
was made to exercise it. Whatever its extent, it is vested in the Con- 
gress and not in the attorneys for the United States, the olïicers of 
the Land Department, or the courts. Their power and duty is limited 
in cases of this character to an administration and enforcement of the 
acts of Congress, and until it clearly appears that the Congress has 
attempted to impose a restriction by the act of 1884 upon homesteads 
acquired under the act of 1875, a considération and discussion of its 
power to do so is deferred. 

Finally, counsel invoke the rules that the construction of statutes 
by officers of executive departments charged with the duty of ad- 
ministering them should not be overruled without cogent reasons 
(United States v. Moore, 95 U. S. 760, 24 L. Ed. 588), and that a set- 
tled construction of such statutes by the officers of one of the great 
executive departments of the government should not be overruled 
luîless it is clearly erroneous. But the most settled construction by 
the Land Department of the law applicable to this case is conceded by 
ail parties to bave been wrong. Tbat was the construction evidenced 
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by the patent issued to Taylor in 1890 to the effect that his land was 
subject to a restriction on aliénation of 20 years under the act of 1881 
(Act Jan. 18, 1881, c. 23, 21 Stat. 315), which related to the Winne- 
bagoes and had no relevancy to the rights of Taylor, who was a Sioux 
Indian. This construction remained settled until 1907, when the de- 
partment ruled that the décision in United States v. Saunders (C. C.) 
96 Fed. 268, 270, to the effect that the act of 1884 did net affect the 
restrictions upon the ahenation of the lands of homesteaders under the 
act of 1875, was right and it was after and dcubtless in reliance upon 
thèse décisions that the défendant Fletcher bought this land of Taylor 
in August, 1908. It was not until June, 1909, that the Land Department 
evidenced by the issue of the patent to Taylor of that date that it 
construed the act of 1884 to extend the restriction upon the aliéna- 
tion of his land from 5 years to 25 years. This last construction, 
however, is not as well settled as that of 1900, for it is not 5 years since 
it was adopted, and the construction of 1900 remained settled for about 
7 years. There is not, therefore, any settled construction of thèse 
acts of Congress by the officers of the Land Department to prevent 
their true interprétation. 

[3] Moreover, the Land Department and its officers are without 
jurisdiction by subséquent erroneous rulings and décisions to divest 
the équitable title to lands which becomes vested in lawful claimants 
under the pre-emption or homestead laws by their final proof and 
payment therefor in accordance with the acts of Congress. Cornélius 
V. Kessel, 128 U. S. 456, 461, 9 Sup. Ct. 122, 32 L. Ed. 482; Love 
V. Flahive, 205 U. S. 195, 199, 27 Sup. Ct. 486, 51 L. Ed. 768; James 
V. Germania Iron Co., 107 Fed. 597, 602, 46 C. C. A. 476, 481 ; Howe 
V. Parker, 190 Fed. 738, 739, 111 C. C. A. 466, 467. 

[4] A décision of a question of law by the officers of the Land De- 
partment, or by any officer of any other executive department, is never 
conclusive upon the courts. Wisconsin Central R. R. Co. v. Forsythe, 
159 U. S. 46, 61, 15 Sup. Ct. 1020. 40 L. Ed. 71; United States v. 
Murphy (C. C.) 32 Fed. 376, 380, 382; Northern Pacific Ry. Co. v. 
Sanders (C. C.) 47 Fed. 604, 609-612 ; United States v. Grand Rap- 
ids & L R. Co. (C. C.) 154 Fed. 131, 136. And it is the function and 
duty of the officers of the judicial department of a government, which 
they may not lawfully renounce, to exercise their own independent 
judgments, guided only by the established légal principles and the 
recognized canons of interprétation, in the construction of its statutes 
and to adjudge their just and true interprétation, even though the 
officers of an executive department bave construed them otherwise. 
Deming v. McClaughry, 113 Fed. 639, 640, 641, 51 C. C. A. 349, 350. 
351 ; Plartman v. Warren, 76 Fed. 157, 162, 22 C. C. A. 30, 36; Web- 
ster v. Luther, 163 U. S. 331, 342, 16 Sup. Ct. 963, 41 L. Ed. 179; 
United States v. Tanner, 147 U. S. 661, 663, 13 Sup. Ct. 436, 37 L. 
Ed. 321; Merritt v. Cameron, 137 U. S. 542, 11 Sup. Ct. 174, 34 
L. Ed. 772; United States v. Graham, 110 U. S. 219, 3 Sup. Ct. 582, 
28 L. Ed. 126; Swift, C. & B. Mfg. Co. v. United States, 105 U. S. 
691, 26 L. Ed. 1108. 

[5] The arguments in support of the contention that the act of 1884 
so amended the act of 1875 as to extend the restriction upon the aliéna- 
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tion of homesteads eariied under the latter act hâve now been re- 
viewed, and they seem to présent no insuperable légal obstacle to the 
opposite conclusion. I^et us now take the two acts of Congress, ap- 
ply to them the indubitable rules for the interprétation of statutes 
upon the same or similar subjects, and ascertain their true légal ef- 
fect. 

The act of 1875 was a spécial law on the subject of Indian home- 
steads, limited to a small and spécifie class of Indians, those who had 
abandoned or should abandon their tribal relations, and it granted 
the right to homesteads to members of this class only under the re- 
striction of 5 years upon their aliénation. The act of 1884 was a 
gênerai law on this subject of Indian homesteads, and it granted to 
Indians, whether they had abandoned their tribal relations or not, 
rights to homesteads subject to restrictions for 25 years on their aliéna- 
tion. The first and most impressive characteristic of the later act, 
when it is examined to ascertain its effect upon the earlier one, is 
that it contains no terms or words whatever that indicate any in- 
tent on the part of the legislators to amend, modify, repeal, or affect 
in any way the act of 1875, the restriction upon aliénation there im- 
posed, or any of its other provisions. The act of 1884 contains no 
référence to the act of 1875, or to any of its provisions, and it does 
not even contain a clause repealing acts or parts of acts inconsistent 
with its own provisions. 

[2] Privilèges granted to a certain class by spécial act are not af- 
fected by inconsistent gênerai législation, unless a contrary intent of 
the législative body is clearly expressed or indubitably inf érable there- 
from. But the spécial act and the gênerai law stand togetlier, the 
one as the law of the particular class and the other as the gênerai 
rule. Frost v. Wenie, 157 U. S. 46, 15 Sup. Ct. 532, 39 L. Ed. 614; 
South Carolina ex rel. Wagner v. Stoll, 17 Wall. 425, 436, 21 L. Ed. 
650; Rosencrans v. United States, 165 U. S. 257, 262, 17 Sup. Ct. 
302, 41 L. Ed. 708; Townsend v. Little, 109 U. S. 504, 512, 3 Sup. 
Ct. 357, 27 L. Ed. 1012 ; Pétri v. Creelman Lumber Co., 199 U. S. 
487, 499, 26 Sup. Ct. 133, 50 L. Ed. 281 ; Ex parte United States, 

226 U. S. 420, 424, 33 Sup. Ct. 170, 57 L. Ed. ; Gowen v. Har- 

ley, 56 Fed. 973, 976, 978, 979, 6 C. C. A. 190, 193, 195, 196; Christie- 
Street Commission Co. v. United States, 136 Fed. 326, 332, 333, 69 
C. C. A. 464, 470, 471 ; Board of Com'rs v. ^Etna Life Ins. Co., 90 
Fed. 222, 227, 32 C. C. A. 585, 590; Bear v. Chicago, Great Western 
Ry. Co., 141 Fed. 25, 27, 72 C. C. A. 513. 

In Frost v. Wenie, 157 U. S. 46, 57, 58, 15 Sup. Ct. 532, 536 (39 
E. Ed. 614), the act of May 28, 1880, provided that ail of the Osage 
Indian lands unsold and unappropriated, with immaterial exceptions, 
should be subject to disposai to actual settlers "having the qualifica- 
tions of pre-emptors on the public lands" only. Thèse Osage lands 
were within that portion of the Ft. Dodge Military Réservation lying 
north of the Atchison, Topeka & Santa Fé Raiïroad. The act of 
December 15, 1880, provided that ail thèse lands should be offered to 
actual settlers under the homestead laws only, and the question was 
whether by the later act the rights of parties specified in the former 
act were so modified and restricted that they could take lands under 
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the homestead laws only. The Suprême Court held that they were 
not affected by the later act and said: 

"It is to be observed that altliough the words of the act of December 15, 
18<S0, are broad. enougli, if literally interpreted, to embrace ail the lands withiu 
the abandoned Ft. Dodge military réservation north of the Atchison Railroad, 
there are no words in it of express repeal of any former statute. It is well 
settled that repeals by implication are not to be favored. And wliere two 
statutesi cover, in whole or iu part, the same matter, and are not absolutely 
irreconcilable, the duty of the court — no purpose to repeal being clearly ex- 
pressed or indicated — is, if possible, to give effect to both. In other words, 
It must not be snpposed that the Législature intended by a later statate to 
repeal a prior one on the same subject, unless the last statute is so broad 
in its terms and so clear and explicit in its words as to show that it was in- 
tended to cover the whole subject, and therefore to displace the prior statute. 
MeCool V. Smith, 1 Black, 459, 468 [17 L. Ed. 218] ; United States v. Tynen, 11 
Wall. 88, 93 [20 L. Ed. 15.3] ; Red Rock v. Henry, 106 V. S. 596. 601 [1 Sup. 
et. 434, 27 L. Ed. 251] ; Henderson's Tobacco, 11 Wall. 652 [20 L. Ed. 235] ; 
King V. Cornell, 106 U. S. 395, 396 [1 Sup. Ct. 312, 27 L. Ed. 60]." 

This Opinion seems directly to rule the case in hand. Again, even 
when two acts upon the same subject are répugnant in some of their 
provisions, the later act modifies or repeals the earlier act so far, 
and only so far, as its provisions are répugnant to the provisions of 
the earlier one. In re Henderson's Tobacco, U Wall. 652, 657, 20 
L. Ed. 235 ; Board of Com'rs v. ^tna Life Ins. Co., 90 Fed. 222, 
32 C. C. A. 585. No repugnancy is perceived between the imposi- 
tion of a restriction for 5 years on the homesteads of nontribal In- 
dians by the act of 1875 and the imposition of a restriction on the 
aliénation of homesteads of ail Indians who avail themselves of the 
privilège of the act of 1884 for 25 years, or between any of the other 
provisions of thèse two acts. 

Taylor had occupied and cultivated his homestead for fîve years 
and had thereby accepted the offer of the government and closed 
its contract with him to grant him the land with a restriction upon 
its aliénation for only five years if he made his final proof within 
two years before the act of 1884 was passed. A construction which 
would apply the restriction of that act to the previous ofîer to and 
contract with Taylor and change them into an offer and contract for 
the land subject to a restriction on aliénation for 25 years necessarily 
gives the act of 1884 a rétrospective and mandatory eflfect, while its 
terms are prospective and permissive only. It provides that any In- 
dians may in the future avail themselves of the homestead laws sub- 
ject to restrictions on the aliénation of their lands for 25 years, not 
that nontribal Indians who availed themselves of the homestead laws 
under the act of 1875, or any other Indians, must avail themselves 
of the act of 1884, or subject themselves to its restrictions. A con- 
struction which gives a statute a rétrospective effect should never be 
adopted unless it appears clearly and unequivocally that the légis- 
lative body enacted it with the intention to produce that effect. United 
States Fidelity & Guar. Co. v. United States, 209 U. S. 306, 314, 316, 
28 Sup. Ct. 537, 52 L. Ed. 804; Endlich, Interprétation of Stat., § 
271; Twenty Per Cent. Cases, 20 Wall. 179, 187, 22 L. Ed. 339; 
National Bank of Comm. v. Riethmann, 79 Fed. 582, 25 C. C. A. 101 ; 
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Jaedicke v. United States, 85 Fed. 372, 375, 29 C. C. A. 199; McCiel- 
lan V. Pyeatt, 66 Fed. 843, 846, 14 C. C. A. 140, 143. 
[8] Finally: 

"Ail statutes In pari materia are to be read and coiistrued togetlier as If 
they foruied part of the saine statute and were enacted at tlie same time." 
Potter, Dwar. St. 145 : Board of Com'rs v. Mtua Life Ins. Co., 90 Fed. 222, 
227, 32 0. C. A. 585, 590. 

If the act of 1875 and the act of 1884 be read as one act passed 
at the same time, they provide that there is granted to nontribal Indians 
the right to acquire homesteads upon payment of the officers' fées 
subject to a restriction on ahenation for 5 years, and that there is 
granted to ail Indians the right to acquire homesteads subject to a re- 
striction on aliénation for 25 years without the payment of any offi- 
cers' fées. Every provision of each act has its complète efïect, every 
promise of the government is f ulfilled, every right of each homesteader 
is preserved and protected, and every rule of construction is obeyed. 
If the act of 1884 be read as an amendment of the act of 1875 and 
given the effect of an amendment or modification thereof, and of an 
imposition upon the lands of homesteaders under that act of a re- 
striction upon their aliénation for 20 years more than the 5 years 
fixed by the act of 1875, the ofifer and promise of the United States 
contained in that act is broken, the rights of the homesteaders under 
it are violated, the provision of the act of 1875 which granted to non- 
tribal Indians the right to homesteads with a restriction on aliénation 
of only 5 years, is annulled and the indisputable canons of interpréta- 
tion which hâve been cited are disregarded. Our conclusion is that 
the Act of July 4, 1884, 23 Stat. 96, does not repeal or modify any 
of the provisions of the Act of March 3, 1875, 18 Stat. 402, 420; 
that ail the provisions of the two acts stand together and remain in 
force; that the act of 1875 grants to nontribal Indians the right to 
acquire homesteads with a restriction of only 5 years on their aliéna- 
tion; that the act of 1884 grants to ail Indians the right to home- 
steads with a restriction of 25 years on aliénation ; and that the latter 
act did not hâve the effect to extend the restriction on the aliénation 
of the land of Taylor, a homesteader, under the act of 1875 from 5 
years to 25 years, or to affect that restriction in any way. The decree 
below must accordingly be reversed, and the case must be remanded to 
the court below, with directions to dismiss the bill. 

It is so ordered. 
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SYKES V. UNITED STATES. 
(Circuit Court of Appeals, Eightli Circuit. April 25, 1913.) 

No. 3,860. 

(Sylliihua hy the Court.) 

1. Oeiminal Law (§ 780*) — Evidence — ïestimony of Accomplices— Coreob- 

OBATION REQUISITE. 

"It is unodubtedly tlie better practice for courts to caution jurles 
against too mucli reliaiice upoii the testimony of accompllces aud to re- 
quire corroborating testimony before giving credence to them." 

[Ed. Note. — For otlier cases, see Crimlnal Law, Cent. Dlg. §§ 1859-1863 ; 
Dec. Dlg. § 780.*] 

2. Criminal Law (§ 510*) — Accomplices—Corbobobation— Evidence of Idbn- 

TiTY and Connection Requisite. 

Otlier évidence tlian that of an acconipllce or perpetrator, Ideutlfylng 
and Connecting the accused with the crime as one of the perpetrators or 
instlgators thereof, Is essentlal to constitute such a corroboration of the 
testimony of the accompllce or crimlnal as renders it safe or prudent to 
convict. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. §§ 1124- 
1126 ; Dec, Dig. § 510.*] 

3. Cbiminal Law (§ 508*) — Evidence or Cbiminal Insufficient. 

The uncorroborated, contradictory, contradicted testimony of a con- 
fessed crimlnal, induced by hope of immunlty, that the accused, who was 
not présent when the crime was commltted, was one of Its perpetrators 
or Instlgators, does not constitute substantial évidence of that fact, which 
will sustain a conviction. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. §§ 1099- 
1123; Dec. Dig. § 508.*] 

4. Cbiminal Law (§ 1036*) — Appeal and Bbeor— Review Without Objec- 

tions OR Exceptions Whek Allowed. 

In crimlnal cases, in whlch the life or the Personal llberty of the de- 
fendant Is at stake, the courts of the United States, in the exercise of 
a Sound discrétion, may notice such a grave error as the absence of sub- 
stantial évidence to sustain the conviction, although the question it pré- 
sents was not properly ralsed in the trial court by request, objection, ex- 
ception, or assignment of error. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. §§ 1631-1640, 
2639-2641 ; Dec. Dlg. § 1036.*] 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Charles Sykes was convicted of burglary, and brings error. Re- 
versed and remanded. 

Edward Higbee, of Lancaster, Mo. (Higbee & Mills, of Lancaster, 
Mo., on the brief), for plaintiff in error. 

Homer Hall, Asst. U. S. Atty., of St. Louis, Mo. (Charles A. 
Houts, U. S. Atty,, of St. Louis, Mo., on the brief), for the United 
States. 

Before SANBORN, Circuit Judge, and WILLIAM H. MUNGER 
and TRIEBER, District Judges. 

•For other cases see same topio &. § numbbb in Dec. à Am. Dlgs. 1907 te date, & Rep'r Indexe» 
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SANBORN, Circuit Judge. The writ in this case challenges the 
trial and conviction of Charles Sykes for breaking into a post office 
building at Kirksville, in the state of Missouri, on August 23, 1911, 
and feloniously taking theref rom four mail bags. The question which 
the record in this case has persuaded us to consider is the existence 
of any substantial évidence to sustain this conviction. The évidence 
in the record discloses thèse f acts : 

Sykes vfcfas a résident and citizen of Knox county, in the state of 
Missouri and had lived in the vicinity of Hurdland, a few miles from 
Kirksville, for about three years. He was a dealer in horses, and a 
man of good réputation for honor and integrity. He was indicted 
and tried with Bert L. Burnhardt, H. B. Sims, and Mrs. Minnie Calla- 
han. Each of thèse three défendants testiiïed that he or she had 
never made the acquaintance of Sykes until after the robbery, and 
Sykes was not in Kirksville when the robbery was committed. Burn- 
hardt was a young rnan who had been in Kirksville about three weeks. 
He was, and had been for some time, an intimate acquaintance of 
Mrs. Callahan, and she came at bis request to the hôtel in Kirksville, 
where he met her the day before the robbery. He was also acquaint- 
ed with Sims, and neither of the three seems to bave had any abiding 
place. The post office was robbed about 1 1 o'clock at night on August 
23, 1911. Sykes, Burnhardt, and Sims testified that Sykes had noth- 
ing to do with it, and his conviction is founded upon the testimony of 
Mrs. Callahan alone, who pleaded guilty to the charges and was 
sentenced on May 30, 1912, to confinement in jail for three months, 
to date from February 28, 1912, and to pay a fine of $100, so that she 
was in effect discharged after the verdict, while Sykes was sentenced 
to pay a fine of $100 and to be confined in the penitentiary five years, 
and each of the other défendants to pay a fine of $100 and to be 
confined in the penitentiary four years. Three of the stolen mail 
bags were found near the post office a few hours after the robbery, 
and, on September 4, 1911, a workman mowing weeds on the side of 
the raiiroad embankment about 200 yards from the railroad station in 
Kirksville, found the fourth bag and many of its contents, and his find 
was immediately published. Two days after the robbery, on August 
25, 1911, Mrs. Callahan made an affidavit before a. post office inspecter 
that she, Burnhardt, and Sims took supper together at the hôtel in 
Kirksv^ille on August 23, 1911, that she and Burnhardt spent from 8 
p. m. until 10 p. m. that night together talking with a Mrs. Shelton, 
a keeper of a boarding house on McPherson street, in Kirksville, 
concerning renting some rooms ; that after this conversation they 
walked around in the vicinity of the post office, and saw in the dis- 
tance Sims and one Tholman. She said nothing in this affidavit about 
Sykes. The next day Burnhardt made an affidavit to the same effect. 

In October, 1911, Mrs. Callahan was arrested, and was thereafter 
confined in jail about 35 days on the charge that she had forged 
the name of Sykes to a check for $100, a charge which was still pend- 
ing against her at the time of the trial below. At the expiration of 
the 35 days she was released from the jail on bail, and two witnesses 
testified that upon her release she declared she would hâve revenge 
on Sykes, and would put him in jail with the others; but she denied 
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that she ma.de this statement. On November 8, 1911, she made a sec- 
ond affidavit before a post office inspecter, in which she testified that 
she did not see Burnhardt any more the night of the robbery after 
she returned with him from Mrs. Shelton's and entered the hôtel; 
that the first she knew of the robbery was learned by overhearing a 
conversation between Burnhardt and Sims concerning it at the hotel 
the next morning after its commission ; that she went to Burnhardt's 
room that morning after hearing this talk and found the mail bag 
under the mattress in his room ; that between August 22 and October 
16, 1911, she was out and took béer with Sykes a number of times; 
that on September 2, 1911, on his invitation, she took a ride in a 
buggy with him in the afternoon ; that he had a mail bag in a gunny 
sack in this buggy ; that he took it out of the buggy, took the gunny 
sack off of it, carried the mail bag along the railroad embankment 
several yards, and hid it in the weeds on the side of the railroad; 
that they returned to Kirksville from their ride about six in the 
afternoon; and that afterwards Sykes gave her a check for $100 to 
go away. She rested a month, and then on December 7, 1911, made a 
third affidavit before a post office inspecter in which she testified that 
Burnhardt asked her to go to Kirksville, and she arrived at the hotel 
there at 4 in the afternoon of August 22, 1911, that Burnhardt came 
to her in the hotel an hour later, that the plan for the robbery was 
made that night, that Burnhardt said that he and Sims were to rob 
the post office for a third party for $50 each, that their plan was that 
she was to watch in the alley near the post office while they committed 
the robbery, that on the next night they executed this plan, that after 
taking the sacks they eut open three of them and put their contents 
into the fourth, that Sims brought the fourth bag into her room in 
the hotel that night through the window, and that he and Burnhardt 
took it thence to the latter's room. 

At the trial she repeated her story of the hiding of the mail bag 
by Sykes, of the robbery, and of the statement by Burnhardt that he 
and Sims were hired to commit it, which she had told in her third 
affidavit, and testified that at Maçon, on the lOth of September, 1911, 
Sykes paid Burnhardt $25 and told her that he gave Burnhardt and 
Sims $50 apiece for going into the post office. She also testified that 
she reported the robbery to the officiais after she found out that 
she was charged with forging the check by Sykes. Burnhardt, Sims, 
and Sykes testified that it was not true that Sykes hired or paid 
Burnhardt or Sims to commit the robbery, that Mrs. Callahan's story 
about their statements in this regard and about the payment of the 
money by Sykes to Burnhardt were false, and that Sykes had nothing 
to do with the crime. Sykes and two other witnesses testified that 
he was not in Kirksville, but was at Brookfield, and that he there 
purchased and gave two checks, which were in évidence at the trial, 
for horses on September 2, 1911, the day when Mrs. Callahan testified 
that he hid the mail bag in her présence, and Sykes testified that there 
was no truth in her story about his carrying it and hiding it. 

The mail bag had been found on the side of the railroad embank- 
ment on September 4, 1911, and that fact was known to her more 
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than three months before she first testified, in her third affidavit on 
December 7, 1911, that Sykes put it there. In the same affidavit she 
testified that he took a gunny sack, which she subsequently testified 
Burnhardt had procured to cover the mail bag, from the mail bag, 
and threw it down by the side of the public road at the time when he 
hid the mail bag. Witnesses testified that after she made this affidavit 
they went to the place where she testified Sykes threw the gunny sack 
and found one there, and this testimony is claimed to be corroborative 
of her évidence. But it is not so, because it does not identify-or con- 
nect Sykes with the mail bag, or the gunny sack, or the crime as the 
perpetrator thereof, and that is the only part of her bag-hiding story 
that Viras material to the issue tried. Slie may hâve placed the gunny 
sack there herself, some stranger may bave done so, and she may 
hâve seen it there on some of her rides. Burnhardt, who she says 
procured the gunny sack, may hâve hidden the mail bag and thrown 
the gunny sack where it was found, and he may bave told her that 
he did so, or she may bave seen him do it. The fact that the mail 
bag and the gunny sack were found where she said Sykes placed 
them, while it tended to show that this confessed criminal knew where 
the gunny sack was placed, had no more tendency to prove that Sykes 
put them there than it had to prove that any member of the jury, 
or any other innocent man did so. Wharton in the ninth addition 
of bis work on Criminal Evidence, in section 442, says : 

"The corroboration requislte to valldate the testimony of an alleged accom- 
plice should be to the person of the accused. Any other corroboration wonld 
be delusive, since, if corroboration in matters not Connecting the accused with 
the offense were enough, a party, who on the case agalnst hlm would hâve no 
hope of an escape, could, by bis mère oath, transfer to another the conviction 
hanging over himself." 

A démonstration by reason and authority that this is the just and 
rational rule may be found in State v. Chyo Chiagk, 92 Mo. 415, 417, 
4 S. W. 704. To the same effect are United States v. Ybanez (C. C.) 
53 Fed. 536, 540; Commonwealth v. Hayes, 140 Mass. 366, 369;^ 
Commonwealth v. Holmes, 127 Mass. 424, 34 Am. Rep. 391 ; Mc- 
Neally v. State, 5 Wyo. 59, 68, 36 Pac. 824. In the case last cited an 
accomplice stated that he and the défendant, McNeally, killed a cow 
belonging to another, and hid the brands and the bide at a certain 
place near McNeally's ranch, and he went with the officers where he 
testified they were hidden, and they there found them. The Suprême 
Court of Wyoming held that the finding of the brands and the bide 
where the accomplice testified they were was not corroborative of 
the testimony of the accomplice as to the guilt of the défendant. It 
is the settled law of Missouri that évidence that does not identify and 
connect the accused with the crime charged is not corroborative of 
the testimony of an accomplice as to matters material to the issue, and 
that a charge to the jury on this subject is defective and erroneous 
which does not so state. State v. Miller, 100 Mo. 606, 622, 623, 13 
S. W. 832, 1051; State v. Walker, 98 Mo. 95, 109, 9 S. W. 646, 11 
S. W. 1133. The finding of the mail bag and the gunny sack con- 
stituted no corroboration of the testimony of Mrs. Callahan in any 

' 6 N. E. 264. 
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matter material to the issue, and the record does not contain an iota 
of other évidence in corroboration thereof. 

Mrs. Callahan's story that on a bright afternoon in September a 
robber took her and his captured spoils in a buggy to a place in the 
public road, where she held the horse while he took the spoils from 
the buggy, uncovered them, threw the covering down near the public 
road, carried the spoils for many yards along a railroad embankment 
in plain sight from the public road and from several houses in the 
vicinity, and then threw them down by the side of the embankment 
in the weeds, is incredible. AH her statements in any way tending to 
show Sykes' connection with her crime, concerning which three of 
her accomplices or any other witness testified, are contradicted by 
them. She contradicted her own testimony. She testified in the sec- 
ond affidavit that she first learned of the robbery by overhearing a 
conversation between Burnhardt and Sims the morning after its com- 
mission. She testified in her third affidavit and on the stand that 
she participated in the plan which was made to commit the robbery 
the night before it was perpetrated, that she stood guard when it was 
donc, and that she received the spoils and her confederates into her 
room at the hôtel that night. One of thèse statements is false. Sykes 
was not présent at the robbery. Strike down Mrs. Callahan's testi- 
mony, and there is nothing to connect him with it. 

[1] It is only when the évidence is sufficient to convince of the 
guilt of the accused beyond a reasonable doubt that one may lawfully 
be convicted of a crime. "It is undoubtedly the better practice," says 
the Suprême Court, "for courts to caution juries against too much 
reliance upon the testimony of accomplices, and to require corroborat- 
ing testimonv before giving credence to them." Holmgren v. United 
States, 217 Û. S. 509, 523, 524, 30 Sup. Ct. 588, 592 (54 L. Ed. 861, 
19 Ann. Cas. 778). And the conclusion is that the uncorroborated 
testimony of the confessed perpetrator of a crime, contradicted under 
oath by herself, contradicted by other witnesses, and inspired by the 
hope of immunity from punishment, which in this case has since 
turned to glad fruition, that another was an instigator or a participa- 
tor in the perpétration of her crime, is not only insufficient to estab- 
lish his guilt beyond a reasonable doubt, but that it présents no 
substantial évidence of it. Jahnke v. State, 68 Neb. 154, 104 N. W. 
154, 158. 

[2-4] To escape from the efïect of this conclusion, counsel challenge 
our attention to the fact that no request for a peremptory instruc- 
tion to return a verdict for Sykes was made at the trial, and invoke 
the conceded rule that the court may not review the existence of 
évidence to sustain a verdict, in the absence of a request after the 
close of the évidence for a peremptory instruction. Rimmerman v. 
United States, 186 Fed. 307, 311, 108 C. C. A. 385. But there is an 
exception to this gênerai rule which has been made to prevent just 
such gross injustice as would resuit from the punishment of the de- 
fendant Sykes upon the évidence which has been recited. It is that 
in criminal cases, where the life, or as in this case the liberty, of the 
défendant is at stake, the courts of the United States, in the exercise 
204 F.— 58 
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of a Sound discrétion, may notice such a grave error as his convic- 
tion without évidence to support it, although the question it présents 
was not properly raised in the trial court by request, objection, ex- 
ception, or assignment of error. Wiborg v. United States, 163 U. S. 
632, 658, 16 Sup. Ct. 1127, 1197, 41 L. Ed. 289; Clyatt v. United 
States, 197 U. S. 207, 221, 25 Sup. Ct. 429, 49 L. Ed. 726; Crawford 
V. United States, 212 U. S. 183. 194, 29 Sup. Ct. 260, 53 L. Ed. 465, 
15 Ann. Cas. 392 ; Weems v. United States, 217 U. S. 349, 362, 30 
Sup. Ct. 544, 54 L. Ed. 793, 19 Ann. Cas. 705 ; Williams v. United 
States, 158 Fed. 30, 36, 88 C. C. A. 296, 302; Humes v. United 
States, 182 Fed. 485, 486, 105 C. C. A. 158, 159; Pettine v. New 
Mexico (C. C. A.) 201 Fed. 489. 

The défendant in this case may not be lawfully deprived of his 
liberty for five years without proof of his guilt beyond a reasonable 
doubt much less without any substantial évidence of it, and this court 
cannot disregard his appeal, sit in silence, and permit the perpétra- 
tion of such an injustice. 

The judgment below is accordingly reversed, and the case is re- 
manded to the District Court for a new trial. 



TEEL V. CHESAPEAKB & 0. RY. 00. OF VIRGINIA. 
(Circuit Court of Appeals, Sixth Circuit. April 8, 1913.) 

No. 2,286. 

1. Appeai. and Er.ROR (§ .327*) — Necessaby Parties — ,Toikt Défendants. 

Where, in an action l'or the death of a railroad employé, plaintifE sued 
two corporations as alleged joint tort-feasors aud both answered, and an 
instriicted verdict was l'eturned in tlielr favor, both were necessary par- 
ties to a vvrit of error which could not be sustalned as against one 
alone. 

[Ed. Note.— For other cases, see Appeal and Brror, Cent. Dig. §§ 1795, 
1814-1820, 1822-1835 ; Dec. Dig. § 327.*] 

2. Appeal and Ebkok (§ 336*) — Writ of Errob — Effect of Parties — Amend- 

MENT OF Writ. 

Where a necessary party défendant was omitted from a writ of error, 
the Court of Appeals was authorized, by Judleiary Act (Act Sept. 24, 
1789. c. 20, § 32, 1 Stat. 91) ; Rev. St. §§ 954, 1005 (U. S. Comp. St. 1901. 
pp. 696, 714), and by Court of Appeals Act (Act March 3, 1891, c. 517, 26 
Stat. 829 [U. S. Comp. St. 1901, p. 552]), to pernnt an amendment of the 
writ inserting the name of the omitted party and brlnging it in by new 
citation, though the time for suing ont a new writ had explred. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1868- 
1876 ; Dec. Dig. § 336.*] 

In Error to the Circuit Court of the United States for the Eastera 
District of Kentucky; Andrew M. J. Cochran, Judge. 

Action by Etta Teel, as administratrix of the estate of Lake Teel, 
deceased, against the Chesapeake & Ohio Railway Company of Vir- 
ginia. Judgment for défendant, and plaintifï brings error. Case held 
for amendment of writ of error. 

Action was commenced in the Kenton circuit court at Oovington, Ky., 
and was subsequently removed on pétition of the défendant in error to the 

•For other cases see same topic & § numeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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court below, where a directed verdict was rendered in favor of the défense. 
Plaintiff's intestate died of injuries received while aeting as head brake- 
man of a freight train moving eastwardly on the Chesapeake & Otiio Kall- 
road near Bellevue, Ky., and tiis widow, as administratrix, brought tliis suit 
to recover damages on account of bis death. The défendants were tlie Chesa- 
peake & Ohio Railway Company, a Virginia corporation, the Chesapeake & 
Ohio Railway Company, a Kentucky corporation, and A. W. Sullivan, who 
was conductor of the train. Ail of the parties, includlng the décèdent, at 
and before his death, were citlzens an'd résidents of Kentucky, except the 
railway company first mentioned. The pétition comprised two counts; In 
the first of which complaint was made only against the two railway com- 
panles, and in the second, against those companies, and also Sullivan, as con- 
ductor. It was alleged in the first count that the two railway companies, 
at the tlme of the injury and death, owned and operated a line of steam 
railway commenclng In Cincinnati, Ohio, and extending into and tnrough 
the States of Kentucky, West Virginia, Virginia, and other states, and were 
engaged In transportation of passengers and frelght in and through such 
States; that plaintifE's intestate, Lake Teel, "was in the employ of the said 
défendants as brakeman, and on said date was engaged by défendants upon 
a freight train transporting cars and freight from and through the states 
of Kentucky and Ohio into the states of Virginia and West Virginia" ; that 
when the train reached Bellevue, "an eye of the drawbar or automatic coup- 
ler (same being part of the safety appliance) Connecting the locomotive en- 
gine puUing said train, which was composed of some 50 cars, some loaded 
and others unloaded, broke and caused said engine to become detached and 
sépara ted from said train of cars, and caused said train of cars upon which 
her said décèdent was necessarily riding in the discharge of his duties," sud- 
denly to stop, by reason of which the intestate was thrown to the ground, 
between two of the cars, and met his death as stated ; that the train had 
shortly before left the terminal in Covington, Ky., and the coupler was then 
"in a dangerous and defective condition owing to a defect therein, to wit, 
a crack or break in said automatic coupler or the parts of same." 

The second count Is in substance the same as the first, except that it was 
alleged that Sullivan was the conductor in charge of the train and that it 
was his duty as well as that of the other défendants "to know the condition 
of the safety applianees and equipments of the cars composing same" ; that 
by the exercise of ordinary care they could bave discovered the condition 
of the coupler, but that they negligently "failed to warn said intestate of the 
danger of golng upon said cars in the performance of his duties," etc. 

In its pétition for removal the Chesapeake & Ohio Railway Company of 
Virginia alleged, among other things, that there was in the suit a contro- 
versy wholly between it, as a résident and citizen of Virginia, and plaintiff, 
as a résident and citizen of Kentucky, which was "distinct and several from 
any controversy, or alleged controversy between the said administratrix and 
the other alleged défendants herein." Further, that Lake Teel and A. W. Sul- 
livan, at the tlme in question, were both In the employ of petitioner, and that 
neither was in the employ of the Chesapeake & Ohio Rallwaj' Company of 
Kentucky; that plaintiff "fraudulently" joined such railway company «f 
Kentucky and Sullivan as codefendants for the purpose of defeating re- 
moval; that such last-named company did not hâve or own any interest in 
the railway In question and was not engaged in transporting freight or pas- 
sengers at ail, having on July 1, 1907, conveyed and transferred by deed 
its entlre interest in the road, absolutely and in fee simple, to the other rail- 
way company, and that the deed was duly recorded in each of the coUnties of 
Kentucky in which any of .the property was situated. The petitioner fur- 
ther alleged that it was a common carrier by railroad engaged in commerce 
between the states of Ohio, Kentucky, West Virginia, and Virginia; that 
plaintiff's décèdent was in its employ as a brakeman on a train "engaged In 
Interstate commerce" ; and that the question of plaintiff's rlght of action 
arises under the act of Congress approved April 22, 1908 (Act Aprll 22, 1908, 
c. 149, 35 Stat. 65 [V. S. Comp. St. Supp. 1911, p. 1322]), relating to the lia- 
bility of common carriers by railroad to their employés. 
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After the removal was effected, the plaiiitifï filed an answer to the péti- 
tion for removal, positlvely denying its allégations, except that its déniai 
of the alleged sale of the Chesapeake & Oliio Kailway Company of lien- 
tucky to the other railway Company was based ou want of "sutficient kuowl- 
edge or information from which to form a belief." Later, a motion to re- 
nmud the cause to the state court was made and overruled, to whicU ex- 
ception was taken. On défendants motion to require plaintifC to elect on 
which of the paragraphs of lier pétition she would prosecute the suit, slie 
"eleeted to sue upon the first paragraph." At the same time, a demurrer of 
défendant Sullivan to plaintiff's pétition was sustained by the court below, 
to which exception was taken. Thereupon, the railway compauies flled a 
joint answer to the flrst paragraph of the pétition, speciflcally denying the 
allégations of such paragraph, and introducing a second défense in siibstance 
alleging that décèdent received the injuries resultiug in his death through his 
own négligence, which directly contributed to the accident; and to this dé- 
fense a gênerai demurrer was sustained and exception taken. Trial was 
then had, which resulted as before stated. The pétition for writ of error 
was accompanied by a single assignment of error, couiplaining of the per- 
emptory instruction at the conclusion of plaintiff's testimony. 

In the trial of the cause the Chesapeake & Ohio Eailway Company of Vir- 
ginia seems to hâve been treated as the only défendant, and in the motion 
for a new trial the name of that company alone appears. Likewise in the 
pétition for writ of error, the assignment of error, the writ of error, and 
the citation, the name only of that company is found; and service of the 
citation was accepted by counsel for the company. 

Myers & Howard, of Covington, Ky., for plaintiff in error. 
Galvin & Galvin, of Cincinnati, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The détails set out in the statement of facts are deemed necessary 
because of two questions of jurisdiction that are presented bythe 
record. One relates to this court and the other to the court below. 
Thé action upon which issue was ultimately joined in the court below 
was against both the railway companies ; it was a joint action against 
them as joint tort-feasors. 

[1] The défendant Sullivan was eliminated by plaintiff's élection to 
stand on the first count. It was plaintiff's right to sue either of the com- 
panies alone, but it is settled (at least in the absence, as hère, of proof 
of the fraudulent and collusive joinder alleged and denied) that "a 
défendant has no right to say that an action shall be several which the 
plaintifï seeks -to make joint" (Southern Railway Co. v. Carson, 194 
U. S. 138, 139, 24 Sup. Ct. 609, 610 [48 L. Ed. 907]); and the issue 
tendered by the pétition in the présent case was closed in the court 
below by the joint answer of the companies. The proceedings in er- 
ror, however, were brought and hâve been prosecuted against onîy one 
of thèse companies ; indeed, as appears in the statement, the absent 
défendant seems to hâve been ignored at the trial and ever since. No 
explanation of this is to be found in the record, nor was the fact men- 
tioned in argument or in the briefs of counsel. It may be that the 
conveyance of the Chesapeake & Ohio Railway Company of Ken- 
tucky, to the company of that name of Virginia, alleged in the peti- 
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tion for removal and pointed out in the statement, was, in spite of the 
déniai contained in the plaintiff's answer, accepted as true at the 
trial ; yet the effect of the instructed verdict was, under the pleadings, 
quite as distinctly in favor of both railway companies as it was of 
either. Upon the record, then, we regard the présence of the Chesa- 
peake & Ohio Railway Company of Kentucky as necessary to vest 
jurisdiction in this court to dispose of the case properly. Knicker- 
bocker Life Ins. Co. v. Pendleton, 115 U. S. 339, 340, 6 Sup. Ct. 74, 
29 L. Ed. 432 ; Estes v. Trabue, 128 U. S. 225, 229, 9 Sup. Ct. 58, 
32 L. Ed. 437. 

[2] Such defects as this are generally curable by amendment of the 
writ of error and the issue of a new citation. Since the enactment 
of the first Judiciary Act of the United States, libéral statutory provi- 
sions hâve been maintained for curing defects of this character where- 
ever proceedings on error or appeal hâve been instituted in due time, 
though defectively, and could be remedied without causing injustice ; 
and numerous illustrations may be found of a tendency in the courts 
to apply such législation in the spirit in which it was evidently en- 
acted. See Act of September 24, 1789, c. 20, § 32, 1 Stat. 91, Rev. 
Stat. §§ 954, 1005 (U. S. Comp. St. 1901, pp. 696, 714) ; Walton v. 
Marietta Chair Co., 157 U. S. 344, 346, 15 Sup. Ct. 626, 39 L. Ed. 
725 ; Knickerbocker Life Ins. Co. v. Pendleton, supra ; Estes v. 
Trabue, supra; Thomas v. Green County, 146 Fed. 970, 971, 11 C. 
C. A. 487 (C. C. A. 6th Cir.), affirmed in 211 U. S. 598, 601, 29 
Sup. Ct. 168, 53 L. Ed. 343. In Gilbert v. Hopkins, 198 Fed. 849, 
117 C. C. A. 491 (C. C. A. 4th Cir.), a writ of error seasonably sued 
out was permitted to be amended by inserting the name of an omitted 
party, although the time fîxed for suing out such a writ had then 
expired, and the new party was required to be brought in by a new 
citation. 

The time for allowing a new writ of error has likewise expired in 
the instant case ; but in view of the statutory provisions before alluded 
to, and of section 11 of the Court of Appeals Act (Act March 3, 1891, 
c. 517, 26 Stat. 829 [U. S. Comp. St. 1901, p. 552]), we are disposed 
to enter a rule on the plaintifif in error to show cause, within ten days 
after the order is entered, why the Chesapeake & Ohio Railway Com- 
pany of Kentucky should not be made a party défendant to her pro- 
ceeding in error, and for défendant in error so to show cause why 
the writ of error should not be permitted to be amended by inserting 
the name of that company and a new citation to be issued to it. Mean- 
while, the case will be held for further order. 

We cannot pass upon the other jurisdictional question, if we can 
at ail, until the matters involved in the rule to show cause are deter- 
mined. 
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TEEL V. CHESAPEAKE & O. RY. CO. OP VIRGINIA. 
(Circuit Court of Appeals, Sixtli Circuit. May 6, 1913.) 

No. 2,286. 

1. APPEAL and ERROB (§ 185*)— REVIEW— JUEISDICTIONAL QUESTIONS. 

It Is tlie duty of a fédéral appellate court to inquire iuto the jurisdic- 
tion of tlie trial court, altliough tlie question may not be raised by an 
asslgnment of error. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dig. §§ 1166- 
1176, 1375; Dec, Dig. § 185.*] 

2. Removal of Causes (§ 16*) — Natube or Rioht— Contbol op Oongkess. 

The privilège of reinoval of causes from a state to a fédéral court 
Is not a vested right, whether based on diversity of citizensliip or on tlie 
ground that the cause of action was created by fédéral law, but is wholly 
within the power of Congress, which may give or take away the right. 

[Ed. Note. — Por other cases, see Removal of Causes, Cent. Dig. § 6; 
Dec. Dig. § 16.*] 

3. Removal of Causes (§ 2*) — Emploteb's Liabilitt Act — Constkuction 

AND Application of Statuts. 

The provision added to Employer's Liability Act April 22, 1908. c. 149, 
§ 6, 35 Stat. 66, by the amendment of April 5, 1910 (36 Stat. 291, c. 143, 
§ 1 [U. S. Comp. St. Supp. 1911, p. 1324]), that no case arlslng under the 
act brought in a state court of compétent jurisdlction shall be removable, 
pertains to the remedy only, is to be liberally construed, and applies to 
ail subséquent actions, wliether the cause of action arose after or before 
it was adopted, and without regard to the grounds for removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 2, 3 ; 
Dec. Dig. § 2.*] 

In Error to the Circuit Court of the United States for the lîastern 
District of Kentucky ; A. M. J. Cochran, Judge. 

Action at law by Etta Teel, administratrix of the estate of Lal<e 
Teel, deceased, against the Chesapeake & Ohio Railway Company of 
Virginia. Judgment for défendant, and plaintifï brings error. Re- 
versed. 

See, also, 204 Fed. 914. 

Myers & Howard, of Covington, Ky., for plaintiff in error. 
John Galvin and Maurice L,. Galvin, both of Cincinnati, Ohio, for 
défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Facts necessary to the considéra- 
tion now required of this cause are contained in the statement accom- 
panying our opinion in the same case, rendered April 8, 1913. 204 
Fed. 914. Under the rules to show cause then entered in the case, re- 
turn was made in the form of a stipulation, which, by consent, is made 
part of the transcript heretofore filed in this court. It now appears 
that, upon the hearing below of the motion to remand the cause to the 
state court, the Chesapeake & Ohio Railway Company of Virginia 
introduced évidence showing that, prior to the accident in dispute, the 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Chesapeake & Ohio Railway Company of Kentucky had transferred 
and assigned its interest in the line of railway in question to the first- 
named railway company ; that at the trial of the case "no évidence was- 
ofïered by the plaintiff or at ail" respecting the Chesapeake & Ohio 
Railway Company of Kentucky; and that the other railway company 
was throughout regarded and treated by the court and the parties as 
the only défendant below. 

[1] One of the questions of jurisdiction of the court below, alluded 
to in our former opinion, concerns the court's déniai of plaintiff's mo- 
tion to remand the cause to the state court. This question is not pre- 
sented by any assignment of errer, but it is scarcely necessary to say, 
for it has been so often decided, that it is the duty of the appellate 
court to inquire into the jurisdiction of the court below. M., C. & L. 
M. Ry. Co. V. Swan, 111 U. S. 379, 382, 4 Sup. Ct. 510, 28 L. Ed. 462; 
Fore River Shipbuilding Co. v. Hagg, 219 U. S. 175, 177, 31 Sup. Ct. 
185, 55 L. Ed. 163 ; Chi., B. & Q. Ry. Co. v. Willard, 220 U. S. 419, 
31 Sup. Ct. 460, 55 L. Ed. 521 ; In re Martin, 201 Fed. 33 (C. C. A. 
6th Cir.). Should the motion to remand hâve been allowed? Plain- 
tifif's intestate received his injury and died on September 8, 1909. The 
suit was commenced in the Kenton county circuit court on September 
6, 1910. The removal proceeding was begun in that court on the 21st 
of the same month, and the transcript was filed in the court below 
October 17th following. The motion to remand was filed March 21 
and overruled April 7, 1911. Meanwhile section 6 of the Employer's 
Liability Act of April 22, 1908 (35 Stat. 66), which simply limited the 
time within which actions might be brought, was, to wit, April 5, 1910, 
amended by adding the following (36 Stat. 291) : 

"Under this act an action may be bronglit in a Circuit Court of tlie United 
States, in the district of the résidence of the défendant, or in which the cause 
of action arose, or in which the défendant shall be doing business at the time 
of commencing such action. The jurisdiction of the courts of the United 
States under this act shall be concurrent with that of the courts of the 
.several states, and no case arising under this act and brought in any state 
court of compétent jurisdiction shall be renioved to any court of the United 
States." 

This provision is purely remédiai and is couched in plain language. 
Congress was clearly acting within its constitutional power when it 
passed the amendment. While section 2 of article 3 of the Con- 
stitution déclares that the judicial power shall extend to ail cases 
arising under that instrument and the laws of the United States, 
as also, among others, to cases "between citizens of différent states," 
yet it was long ago settled that, as to courts inferior to the Suprême 
Court, their jurisdiction in every case must dépend upon some act of 
Congress. Case of the Sewing Machine Companies, 85 U. S. (18 
Wall.) 553, 577, 21 L. Ed. 914; Cary v. Curtis, 44 U. S. (3 How.) 236, 
245, U L. Ed. 576; Turner v. Bank of North America, 4 Dali. 9 (note 
A) ; Loveland, App. Jur. § 2. As Justice Harlan said in Johnson 
Company v. Wharton, 152 U. S. 252, 260, 14 Sup. Ct. 608, 611 (38 
L. Ed. 429) : 

"But, except in the cases specially enumerated in the Constitution and of 
which this court may talce cognizance, without an enabllng act of Congress, 
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the distribution of the judicial power of the United States among the courts 
of tiie United States is a matter entirely within ttie control of the législative 
branch ot the government." 

[Z] It folio ws that the privilège of removal is not in any sensé a 
vested right, no matter whether it be based, as hère, on diversity of 
citizenship, or upon a right of action created by fédéral law, like that 
given by the Employer's Liability Act. The power in Congress to 
grant or withhold the right of removal is at last the power to prescribe 
the jurisdiction of courts as already stated. Such power is continuing 
in its nature, and of necessity includes authority to take away, as well 
as to bestow, the right to remove causes. Stuart v. Laird, 1 Cranch, 
299, 2 L. Ed. 115. Judge Severens forcibly said in Manley v. Olney 
(C. C.) 32 Fed. 709 (and what he there said is in no wise afïected by 
his opinion in Tiffany v. Wilce [C. C] 34 Fed. 230) : 

"Congress may, therefore, grant or withhold altogether jurisdiction over 
removal cases. The jurisdiction which it has power to grant it has power to 
withdraw. If the right of removal was a vested right of property, quite 
difCerent considérations would apply. But it is not so. It is simply a privi- 
lège of having the case tried In some other than the state tribunals. There 
is no property in it." 

The plenary character of this power manifestly includes discrétion 
in Congress to classify remédies, as well as the rights thereby intended 
to be enforced. The power of Congress to create the rights of action 
given by the Employer's Liability Act is settled ; and since such rights 
of action are limitée! to a particular class, there is no perceivable rea- 
son why the remédies making them available may not be likewise lim- 
ited. The insistence, then, that to construe the amendment so as to 
include and prohibit removal on the ground of diversity of citizenship 
in this class of cases, while permitting removal on such ground in other 
cases, would be to deny due process of law and the equal protection of 
the laws, cannot be sanctioned. Gaines v. Fuentes, 92 U. S. 18, 19, 
23 L. Ed. 524; McChesney v. Illinois Cent. R. R. Co. (D. C.) 197 Fed. 
87, 88 ; Kelly's Adm'x v. Chesapeake & O. Ry. Co. (D. C.) 201 Fed. 
605, 606. 

[3] It is not thle right of action, the liability, created by the 
Employer's Liability Act, but it is the remedy given to enforce 
such right, with which we are hère concerned. Neither Mrs. Teel's 
right of action nor the railroad company's défense was disturbed ; the 
change made simply afïected the remedy. This distinguishes the prés- 
ent case from Winfree v. Northern Pac. Ry. Co., 227 U. S. 296, 301, 

33 Sup. Ct. 273, 57 L. Ed. , and Ettor v. City of Tacoma, 228 U. 

S. 148, 33 Sup. Ct. 428, 57 L. Ed. , decided by the Suprême Court 

April 7, 1913. It needs only to be stated that a remédiai act should be 
liberally construed. The jurisdiction conferred upon the courts of 
the United States is concurrent with that of the courts of the several 
States; and removal of any case arising under the Employer's Lia- 
bility Act and brought in any state court of compétent jurisdiction is 
explicitly forbidden. 

It is not claimed that the state court was not one of "compétent juris- 
diction" ; but it is urged that since the liability created by the act of 
April 22, 1908 (Employer's Liability Act), did not exist before, the 
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intent was simply to deny removal under the act itself , and not to dis- 
turb such right when traceable to some other provision of law (reli- 
ance being placed on Van Brimmer v. Texas & P. Ry. Co. [C. C] 190 
Fed. 394, 399) ; and so it is insisted that, where diversity of citizenship 
or local préjudice exists, the right of removal still prevails. No ques- 
tion of local préjudice is raised; and, while the logic of the situation 
might seem to embrace such a matter, it will be time enough to pass 
upon it when presented. Upon the amended record, the only grounds 
of removal presented are diversity pf citizenship and the f act that the 
case arose under the Employer's Liability Act. It is now rightly con- 
ceded by learned counsel that the fact that the action arose under the 
Employer's Liability Act afiforded no ground for removal. 

We think the remaining ground is equally untenable. The ban 
placed upon removal is as broad as the Employer's Liability Act itself. 
The act makes no exception. The manifest purpose was to yield to 
suitors under it the choice of tribunals as between the courts of the 
United States and of the several states. Second Employer's Liability 
Cases, 223 U. S. 1, 56, 32 Sup. Ct. 169, 56 L. Ed. 327. We agrée with 
Judge Cochran, who said in De Atley v. Chesapeake & Ohio Railway 
Co. (D. C.) 201 Fed. 591, where the removal had been obtained on the 
ground of diversity of citizenship : 

"Congress sald that 'no case arislng under thls act' should be removed, 
and It should be taken to hâve meant what it said." 

The learned judge cited a number of cases in support of his conclu- 
sion, among which were Symonds v. St. Louis & S. E. Ry. Co. (C. C.) 
192 Fed. 353, by Judge Youmans; Ulrich v. New York, N. H. & H. 
R. Co. (D. C.) 193 Fed. 768, by Judge Hand, and concurred in by 
Judges Holt and Hough ; McChesney v. Illinois Central R. Co., supra, 
197 Fed. 85, 87, by Judge Evans. See, also, Kelly's Adm'x v. Chesa- 
peake & O. Ry. Co., supra, 201 Fed. 605, 606 ; Saiek v. Pennsylvanie 
R. Co. (C. C.) 193 Fed. 303. 

In view of the décisions in the De Atley and Kelly Cases, supra, we 
take it that the attention of the trial judge in the présent case 
was not called to the amendmènt of April 5, 1910, and presumably 
counsel were not aware of its passage, at the time the motion to re- 
mand was denied. 

The judgment below is reversed, with costs, and the cause is re- 
manded, with instruction to grant the plaintifï's motion to remand the 
cause to the state court. 



LTDIARD-PETERSON CO. v. WOODMAN.t 

(Circuit Court of Appeals, Eighth Circuit. March 3, 1913.) 

No. 3,738. 

1. COPTEIGHTS (I 36*) EXTENT Or MONOPOLT. 

The holder of a copyright has no monopoly by vlrtue of the Issued copy- 
right itself ; his rights being measured solely by the statute, provided he 
has coœplied therewith. 

lEd. Note. — For other cases, see Copyrights, Cent Dig. § 37; Dec. Dig. 
I 36.*] 

*Fa7 other cases see saxae topic & i nxtmbbb lu Dec. â Am. Dlgs. 19(r7 to date, & Rep'r Indexe» 
t For opinion on r^eartng see 205 Fed. 900. 
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2. Copyrights (§ 29*)— Notice— Map. 

Act June 18, 1874, c. 301, 18 Stat. 78 (U. S. Comp. St. 1901, p. 3411), 
provides that a copyrighted publication must contain a notice on its 
face or title page, " 'IJntered according to Act ot' Congress, in tlie yeHr 
, by A. B., in the office of the Librarlan of Congress, at Washing- 
ton;' or at his option tlie word 'Copyright,' together with the year and 
the name, thus : 'Copyright, 18—, by A. B.' " Hchl that, where a nmp of a 
lalce and surrounding property was drawn by J. C. Woodnian and pub- 
lished by the Woodman Publishing Company, a copyright notice on the 
map, "Copyright 1908, Drawn by J. C. Woodnian," was insuflicient. 

[Ed. îs^ote.— For other cases, see Copyrights, Cent. Dig. §§ 29, 30 ; Dec. 
Dig. § 29.*] 

3. COPYKIGUTS (§ 29'l') — DÏHEOTORY MAP. 

Complainant published a map of a lake and surrounding territory, 
called "Woodman's Minnetonlia Map-Directory, 1908." On the title page 
of the book were the words "Copyright 1908 by Prentiss M. Woodman, 
Woodman Publishing Company, Lumber Exchauge, Minneapolis, Minn." 
ïhe map had on its face "Woodman's Minnetonka Map-Direcfory, Copy- 
right 1908, Drawn by J. C. Woodman." It also contained red figures 
referring to the index book or directory by which the particular pièces 
of property shown on the map were further described and identified. 
The book contained a pocket for the map, both being referred to as "Map- 
Directory" and intended to be used together. Five hundred more maps 
tlian books were published, and some extra maps were sold alone, but 
not until after the book was copyrighted. Beld, that the map was a 
part of the book, and protected by the valid copyright notice in the book, 
though the notice on the map was insutilcient. 

[FA. Note. — For otlier cases, see Copyrights, Cent. Dig. §§ 29, 30; Dec. 
Dig. § 29.*] 

Hook, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota; Charles A. Willard, Judge. 

Suit by Prentiss M. Woodnian against the Lydiard-Peterson Com- 
pany. Judgment for plaintiff, and défendant appeals. Affirmed. 

Milton D. Purdy, of Minneapolis, Minn. (William A. Lancaster and 
David F. Simpson, both of Minneapolis, Minn., on the brief), for ap- 
pellant. 

Charles J. Traxler and Prentiss M. Woodman, both of Minneapolis, 
Minn., for appellee. 

Before SANBORN and HOOK, Circuit Judges, and McPHER- 
SON, District Judge. 

SMITH McPHERSON, District Judge. This is an action in equity 
for an injunction and damages for infringement of an alleged copy- 
righted map or chart of Lake Minnetonka, Minnesota. The Lydiard- 
Peterson Company, the défendant in the court below, pleaded a num- 
ber of défenses, only one of which will be considered. The lower 
court adjudged the Lydiard-Peterson Company guilty of infringement, 
awarded plaintiff damages in the sum of $75 and costs, including an 
attorney fee of $50, and perpetually enjoined the Lydiard Company 
from reproducing, printing, or selling the map it had been printing 
and selling. Thereupon this appeal was taken. 

To save expense and to limit the controversy, the parties signed 

•For other casea se« same topic & § number in Dec. & Ajn. Dlga. 1907 to date, & Rep'r Indexes 
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and filed a stipulation, to the effect that the only question for déter- 
mination by this court is as to the sufficiency of the notice on com- 
plainant's alleged copyright. Prentiss M. Woodman had printed a 
Directory showing the ownerships of ail résidences and property ad- 
jacent to and near by the lake. Inside of the cover is a pocket for a 
map. There were 500 copies of the book and 1,000 maps printed. 
In some instances the book with map included sold for $3, and in 
other instances the map alone,,for $1. Woodman himself sold them, 
and a few were sold at book stores. On the map is the foUowing: 

"Woodman's Minnetonka Map-Dlreetory. Copyright 1908. Drawn by J. 
C. Woodman." 

On another part of the map is the following: 

"Published by Woodman Publlshing Co., 841 Lumber Exchange Building, 
Mlnneapolis, Minn. Red figures refer to Index Book wlth ten spécial books. 
Prlce, including book, $3.00 postpald." 

The bill of complaint refers to the map only. The map has red 
numerical figures representing each pièce or tract of ground. By 
referring to the corresponding figure in the Directory, the name of the 
owner or occupant is ascertained. The description of defendant's map 
need not be stated, because the stipulation recites : 

"It being conceded by the appellant, if the notice of copyright is sufficient, 
the record contains évidence suflicient to support the flnding and judgment 
of the court as to infrlngement." 

It was also stipulated that the outside cover of the book, and the 
title page, introduction, and contents of the book should be certified 
to this court — 

"for the reason those portions of the exhlbit above specifled contain ail mat- 
ters in any wise afCectlng or pertaining to the question raised and to be con- 
sidered on this appeal, to wit, the sufficiency of the notice contained on Ex- 
hiblt A (which is the map)." 

So that it is necessary to turn to the book (Map-Directory) in so far 
as it is in the record. On the title page is the following : 



"Woodman's Minnetonka 
Map-Directory, 1908" 



and the following: 



"Woodman's Minnetonka Map-Directory, 

1908. 

Copyright 1908 by Prentiss M. Woodman. 

Woodman Publlshing Company, Lumber Exehange, 

Minneapolis, Minn." 

The requisite copies were timely deposited with the Librarian of 
Congress and on March 25, 1908, the copyright for 28 years was is- 
sued. 

[1] The holder of a copyright has no monopoly by virtue of the 
issued copyright itself, but his rights are measured by the statute, 
provided always he has complied with the statute. Thompson v. Hub- 
bard, 131 U. S. 123, 9 Sup. Ct. 710, 33 L. Ed. 76; Merrell v. Tice, 
104 U. S. 557, 26 h. Ed. 854; Wheaton v. Peters, 8 Pet. 591, 8 h. 
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Ed. 1055. The statute of June 18, 1874 (18 Stat. 78, c. 301 [U. S. 
Comp. St. 1901, p. 3411]) provided that a publication should show 
on its face or title page: 

" 'Entered according to Act of Cougress, In tlie year , by A. B., in the 

office of the Llbraiian of Congress, at Wasiiiiigtoii :" or, at his option tlie word 
'Copyright' together with the year » * * and the uame * * * thus — 
'Copyright, 18 — by A. B.' " 

[2] This was on the book at its appropriate place with greater defî- 
niteness than required by statute. And if we were deàling with the 
book or Directory alonè, the case would not require argument to show 
that the statute had been complied with. And the subséquent statute, 
enacted after complainant had obtained his copyright, is of less spécifie 
requirements. See Act March 4, 1909, c. 320, 35 Stat.. 1079 (U. S. 
Comp. St. Supp. 1911, p. 1472), 

[3] Turning to the map, and considering it alone, we find at one 
place on its face in large print : 

"Woodman's Minnetonka Map-IJirectory. Copyright 1908. Drawn hy J. C. 
Woodnian." 

In another place the words : 

"Published by Woodman Publishing Ce, 841 Lnmber Exchange, Miniieapo- 
11s, Mlnn." 

In the light of the fact that the record shows Prentiss M. Woodman 
to hâve been the author of the copyright, and that J. C. Woodman 
was the draftsman of the map, and that they were father and son, 
of the same city and same business address, that of and by itself, 
the notice on the map is not sufficient. The cases of Burrow-Giles 
Lithographie Company v. Sarony, 111 U. S. 53, 4 Sup. Ct. 279, 28 
L,. Ed. 349, and Bolles v. Outing Company, by the Court of Appeals, 
Second Circuit, 77 Fed. 966, 23 C. C. A. 594, 46 L. R. A. 712, affirmed 
in 175 U. S. 262, 20 Sup. Ct. 94, 44 L. Ed. 156, although not passing 
on the point, hâve gone far in upholding the sufficiency of a notice. 
In the Sarony Case the initial of the given name was given. In the 
Bolles Case no initial of the first name was given, and the surname 
only was recited. But the subject-matter was a photograph, and there 
was no other photographer by that name in the city named. To up- 
hold the map alone in the case at bar is to carry the defective notice 
further than either of the cases cited, and as believed further than any 
appellate court has yet gone. So that, if the map alone were beîng con- 
sidered, it would foUow that the notice is insufficient. 

But we are of the opinion that in this case the book or Directory 
and the map are one production, and that the Directory includes the 
map. We fail to find a material différence whether the map is inclosed 
in the pocket to the Directory, or whether it is stitched or otherwise 
fastened to the cover, or elsewhere in the Directory. On the map is the 
hyphenated word "Map-Directory," showing that it is of itself not 
complète. To use it, the figures necessarily carry the reader to the 
book or Directory. And on the title page of the book are the same 
words "Map-Directory." Thèse carry the reader to the map. 
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But the argument against the foregoing is that there were but 500 
books published and 1,000 of the maps, and that some of the 500 extra 
maps were alone sold. But the ansvver to that is : He had the right 
to print as many extra maps as he desired, provided he did not dis- 
tribute them. And those separate maps put in circulation were thus 
distributed after he had a valid copyright. The effect of that may or 
may not amount to an abandonment, the very question we are pre- 
cluded under the stipulation from considering. The parties hâve 
agreed that we shall only consider the sufficiency of the notice. 

Paragraph 8 of the defendant's answer is an affirmative défense to 
the effect that subséquent to Mardi 28, 1908 (date of complainant's 
copyright), the complainant sold the map separately and thereby lost 
bis exclusive rights under his copyright. This question was for the 
District Court to décide, and presumptively was correctly decided. 
And that holding is not hère for revievi'. 

Our holding is that the Directory, with the map in the pocket, con- 
stitute but one publication, on which, at the appropriate place, is a 
sufficient notice. What was done with the extra maps with a defec- 
tive notice at a subséquent time, and the effect thereof, is now not 
material. 

The decree of the lower court should be affirmed; and it is so or- 
dered. 

HOOK, Circuit Judge (dissenting). This suit was brought for the 
infringement of the copyright of a map, not of a book and map. It 
is conceded in the foregoing. opinion, as indeed it must be, that the 
notice of copyright on the map, taken by itself, is insufficient; there- 
fore the map separately regarded was subject to duplication by any 
one. The notice required by the act of Congress to be placed upon 
each copy of the thing copyrighted must be sufficient to advise the pub- 
lic of the name of the author, the existence of the claim of exclusive 
right, and the date at which the right was obtained. This notice bas 
always been held to be a condition précèdent to the perfection of a 
copyright. To find a sufficient notice in this case my Brothers leave 
the map and go to the title-page of a book. But the map is not a 
physical part of the book ; it is a part only by référence f ound in the 
book. True, there is a pocket in the book in which the map might be 
placed for convenient keeping; but whether it is kept there and used 
in connection with the book dépends upon the whim or désire of the 
owner. This is so. because the map as such is complète in itself and 
has a use independently of the book. To that extent it is a distinct 
publication. The course of complainant confirms this. He published 
500 books and 1,000 maps, and put the extra maps on the market and 
sold some of them. This is not mentioned to show abandonment of 
the copyright or forfeiture, but simply to show complainant's course 
of trade, and that he regarded them as publications, each independ- 
ently useful and marketable. 

Heywood v. Botter, 22 L. J. Q. B. 133, is in point. It arose under 
the English Copyright of Designs Act, 5 & 6 Vict. c. 100, § 4, which 
required the proprietor of a design to put upon each article to which 
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it was applied the letters "Rd," meaning registered. The plaintiff 
copyrighted a design for wall paper which he made and sold for use 
in 12-yard lengths. Upon thèse he placed the required letters. But 
it was aiso the practice to sell or otherwise issue patterns or samples 
27 inches long eut from the 12-yard lengths. Thèse samples so pub- 
lished and disposed of did not bear the mark of registration ; and it 
was held the plaintiff was not entitled to relief. Regarding the same 
act, Romilly, Master of the Rolls, said : 

"Whatever the original manufacturer who has got a registered design sells, 
a separate pièce It may be, he must give notice upon that pièce that it is 
registered." Sarazin v. Harnll, 32 L. J. Ch. 380. 

The notice prescribed by the act of Congress is to protect the pub- 
lic from charges of piracy, and it should be placed where it will rea- 
sonably accomplish its object, having regard to the character of the 
article and the customs of trade. 



KNOTTS et al. v. VIRGINIA-OAEOLINA CHEMICAT. CO. 
(Circuit Court of Appeals, Fourth Circuit. February 24, 1913.) 

No. 1,131. 

1. BiLLS AND Notes (§ 139*)— Actions— Défenses — Agbeement fob Exten- 

sion. 

A promise by the liolder of notes after their maturlty to extend the 
tlme of payment on an agreement by the makers to apply thereon the 
proceeds of certain securitles already pledged for thelr payment held not 
enforceable for waut of considération. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 340-354 ; 
Dec. Dlg. § 139.*] 

2. Bills akd Notes (§ 537*) — Actions — Amoutjt of Becovery — ^ArroBNET's 

Febs. 

In an action on promlssory notes which provide that the makers shall 
pay the costs of collection and attorney's fées, not liquidated, the amount 
recoverable is a question of fact, which the défendants are entitled to 
hâve submltted to the jury. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 1862- 
1893 ; Dec. Dig. § 537.*] 

3. JUDGMENT (§ 188*) JUDGMENT ON MOTION — VALIDITT — TiME CE BNTRT. 

A motion for an order overruling an ansvv'er as frivolous may properly 
be heard and disposed of by a District Court on a rule day or lu vaca- 
tion, and a judgment entered on such order at the next ensulng term of 
court is valid. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 348 ; Dec. Dig. 
§ 188.*] 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. M. Smith, Judge. 

Action at law by the Virginia-Carolina Chemical Company against 
D. J. Knotts, C. B. Dowling, and C. H. Corbitt, copartners as Knotts, 
Dowling & Co. Judgment for plaintiff, and défendants bring error. 
Reversed in part. 

•for other cases see same toplo & § numbeb In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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Alva C. De Pass, of Columbia, S. C, and H. E. De Pass, of Spar- 
tanburg, S. C. (De Pass & De Pass, of Columbia; S. C, on the brief), 
for plaintiffs in error. 

J. Nelson Frierson, of Columbia, S. C. (Barron, Moore, Barron & 
McKay, of Columbia, S. C, on the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and ROSE, 
District Judges. 

PRITCHARD, Circuit Judge. The plaintiff below instituted an ac- 
tion in the District Court for the Eastern District of South Carolina 
against the défendants upon seven promissory notes, each one being 
the foundation of a separate cause of action, but ail the causes of ac- 
tion were one complaint. A copy of each note is set out in full in the 
complaint. The défendants answered, admitting the formai alléga- 
tions of the complaint and the exécution of the notes sued on, but de- 
nying that the notes were due, and further denying that any attorney's 
fées were due on said notes. The answer also set up, as a further 
défense and by way of counterclaim, an alleged agreement between 
plaintiff and défendants for the extension of time of payment of said 
notes. 

After service of the answer and of plaintiff's reply thereto, the 
plaintiff, upon notice duly given, moved for an order overruling the 
answer as frivolous and for judgment thereon. This motion was no- 
ticed for and heard upon the rules day in July, 1912, and further on 
the 22d day of July, 1912, the learned judge who heard this case be- 
low handed down an order adjudging the answer of the défendants to 
be frivolous, and directing that the plaintiff hâve judgment against 
the défendants upon the notes set out in the complaint. Pursuant to 
this order, judgment was entered in favor of plaintiff and against the 
défendants on the 31st day of July, 1912. Défendant below excepted, 
and the case comes hère on writ of error. 

Counsel for the plaintiff below filed a motion in this court, suggesting 
the diminution of the record, and asked leave to file as a part of the 
record herein the certificate of Richard W. Hutson, clerk of the Dis- 
trict Court for the District of South Carolina, dated October 11, 1912. 
This motion was granted. The certificate in question is in the follow- 
ing language: 

"I, Kichard W. Hutson, clerk of tlie District Court of the United States for 
the District of South Carolina, do hereby certlfy that at the regular June 
term, 1912, of this court, an order for judgment against the défendants was 
entered in the above-eutltled case on the 22d day of July, 1912, the said reg- 
ular term then being still in session ; said order being the same as the order 
set out upon page seventeen (17) of the transcript of record upon the appeal 
of the above-entitled case to the United States Circuit Court of Appeals for 
the Fourth Circuit. I do further certify that, pursuant to said order judg- 
ment was duly entered in favor of the plaintiff and against the défendants 
above named upon the 31st day of July, 1912, and that upou said date and 
at the time of the entry of said judgment the said regular June term, 1912, 
of said court was stlU in session; said judgment being the same as that set 
forth upon page twenty-one (21) of the transcript of record above referred to. 

"Given under my hand and seal of said court at Charleston, S. C, this llth 
day of October, 1912." 
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It is insisted by counsel for the défendants below that the court 
erred in adjudging that the answer of the défendants was frivolous 
and directing that the plaintiff should hâve judgment against the de- 
fendants. The court, among other things, in referring to this ques- 
tion, said: 

"Tlie complaliit allèges the exécution of the separate proniissory notes duly 
Itennzed and set up in the couiplaint. It also allen'es that thèse notes hâve 
matured and hâve uot lieen paid. This action is against the maker of the 
notes. ïhe answer admits ail the jnrisdictional allégations, adniits the exécu- 
tion of the notes, and admits their nonpu,ynient, and pleads in défense only 
tluit the tiuie of pa y nient of the notes had beeii extended, and therefore the 
right to sue had not accrued at the tinie of the hringiug of the action. On 
this point the answer is iu the nature of a plea in abatement to the ac- 
tion as having been preniaturely bronght. The answer in défense to the coui- 
plaint does not set up the plea of abatement in projier légal form, but it refers 
to tlie subséquent part of the answer in which a counterclalm is eudeavored 
to be interposed." 

[ 1 ] It appears that the notes sued upon had ail become due and pay- 
able before the alleged agreement for extension of time was made. 
Thus it will be seen that the défendants were, at the time that the al- 
leged agreement was made, tmder obligation to pay the plaintiff, and, 
the time in which payment was to hâve been made having expired, the 
plaintifï's cause of action had accrued, and it was in a position to com- 
mence suit at once to enforce the collection of thèse notes. Under 
thèse circumstances the question naturally arises as to whether the 
agreement in qtiestion was sucli as to relieve the défendants of the 
obligation to pay thèse notes at that time. It is well settled that con- 
sidération is essential to the validity of an agreement to extend the 
time of payment of a bill or note. The court below was of the opinion 
that this agreement was not based on a considération, and therefore 
did not avail the défendants as a défense to this action, and in dispos- 
ing of the matter among other things, said : 

"Tlie whole obligation as set up ou the part of the défendants Is wholly 
executory, loose, uucertain, and conditional upon the défendants' own per- 
formance. If the détendants collected as niucli as anticipated on the obliga- 
tions mentloned, and if the défendants applled thèse collections to the plain- 
tiff's notes, and if tlie défendants gave additional collatéral security, theu 
the plalntiflE was to grant the extension. The plaintiff is assunied to be 
bound, but the défendants in no way more than they were already. If, after 
procuring the extension that it is alleged was agreed to be given them, the 
défendants had failed to give any additional security, or failed to make col- 
lections luentioned, or failed to apply theni to the plaintlfC's notes, then ail 
and entlrely the considération upou which said alleged forbearance was given 
would hâve failed. That a promise for a promise is a good considération, as 
■contended by the défendants, is true, but where there Is a mutually enforcea- 
ble obligation, and the promise made by each of the respective parties Is for 
the performance of some act which, save for the promise, the party promising 
would not be legally bound to perform. In the présent case the défendants 
claimed that the plaintiff promised to forbear euforcing légal rights, which 
save for the promise (if made) the plaintiff was not bound to do. In return 
for the défendants' promise to do something which it was already legally 
bound to do. The couuter promise on which the plalntlff's promise is claimed 
to be based was one for the performance of an act which the défendants 
without the new promise were already legally bound to perform, and the al- 
leged agreement consequently laeked mutuallty and considération. In the 
oiiiuion of the court the mère promise of the défendants at a future time 
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to give additlonal security for a balance to be thereafter aseertaiued, after 
the application to the debt that they owed at the time of tlie proceeds of 
the securities whieh already belonged to the plaintiff, and wliich they were 
bound to so apply, constituted no sufficlent valuable considération, ànd there 
is set up in the aiiswer in défense no question of fact which, if established, 
would constitute a défense to this action. So far as the counterclaim sought 
to be interposed in the answer is concerned, it is based upon the same fact 
whieh is hère held to be no défense, and thus rests upon no légal basis. The 
mère fact that a man niay briug au action prematurely, and before In law 
lie may be entitled to bring it, constitutes no légal grlevance for which a 
rlght of action for damages would accrue against him in favor of the per- 
son against whom the action was brought. The mère fact that an action Is 
brought prematurely, through a mistaken view of the law, is not a légal 
wrong. It is therefore ad,1udged that the answer herein is frlvolous and 
that the plaintiff hâve judgment against the défendants upon the notes 
pleaded and set up in the complaint, the same being liquidated, admitted de- 
mands, with interest at the rate of 8 per cent, per annum from their respec- 
tive maturities «pou the notes as alleged in the complaint and admitted in 
the answer, after givlng due crédit for the amounts admitted to hâve been 
paid at the time of payment, together with the sum of 10 per cent, upon the 
total which may be so due upon the date of judgment to cover ail costs of 
collection and attorney's fées agreed to be paid in said notes ; the sum of 
10 per cent, being hereby adjudged to be a reasonable fee to cover such costs 
and the collection of said notes, when collected by litigation in a case such 
as the présent." 

A careful considération of the facts in the light of the authorities 
leads us to the conclusion that the action of the lower court in striking 
out the answer of the défendants on the ground that it was frivolous 
was proper, and we do not deem it necessary to enter into a further 
discussion of this question. 

[2] The eleventh assignment of error is to the efïect that the court 
below erred in holding that, in addition to the principal and interest 
on the notes, the plaintiff was entitled to recover 10 per cent, for the 
collection of notes and attorney's fées ; that, this claini being unliqui- 
dated, judgment upon the same should not hâve been given by the 
trial judge. The amount claimed as attorney's fées not being liqui- 
dated, the amount which plaintiff was entitled to recover was a ques- 
tion of fact, which should bave been submitted to a jury. Therefore 
we are of the opinion that the lower court erred in not submitting this 
question to a jury to détermine the amount, if any, that plaintiff was 
entitled to recover on account of such claim. 

[3] We will now consider the twelfth assignment of error, to wit, 
that the court below erred in allowing judgment to be entered in this 
case on the 31st day of July, 1912, in favor of the plaintiff and against 
the défendants, upon the ground that the judgment was rendered dur- 
ing vacation, and not at a regular term of the court. It is argued in 
support of this contention that inasmuch as, under the rules of the 
District Court of the United States for the District of South Carolina, 
judgment by default may be entered at rules and during vacation, yet 
the court was not authorized to enter final judgment during vacation, 
and only had the power to direct the same to be enrolled on the judg- 
ment docket, and that a iînal judgment could not be entered until the 
iiext term of the court. 

It appears, as we bave stated, that after service of the answer, and 
of plaintiff's reply thereto, the plaintiff, upon notice duly given, moved 
'<;04 F.— 5a 
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for an order overruling the answer as frivolous, and for judgment 
thereon. While this motion Avas noticed for and heard upon the rules 
day in July, the order of the learned judge who heard the case below 
was not entered until the 22d day of July, 1912. It further appears 
f rom the certificate of the clerk of the District Court that pursuant to 
said order judgment was entered in f avor of the plaintiff and against 
the défendants on the 31st day of July, 1912, at which time the court 
was still in session. That the presiding judge, at rules and during va- 
cation, had the power to adjudge that the answer was frivolous, is un- 
doubtedly true ; and this is ail that the court did during vacation. It 
further appearing that after this action had been taken by the court, 
and the case placed upon the docket, a final judgment was entered 
while the court was in session, we are of the opinion that the action of 
the lower court was proper. 

Being of the opinion that the court below was in error as to the 
daim for attorney's fées, it follows, from what we hâve said, that the 
judgment in favor of the plaintiffs, except the amount claimed to be 
due as attorney's fées, should be affirmed, and the judgment as to this 
amount should be reversed. 



THE LOYAL. 

(Circuit Court of Appeals, Second Circuit March 24, 1913.) 

No. 179. 

1. SALVAGE (§ 7*) RlQHT TO COMPENSATION— NATURE OF SERVICE. 

A tug, whlch on request went to the assistance of a ligtiter, wliich had 
sprung a leak, and by keeping her pumped ont, until slie was towed to a 
place of safety, saved her cargo, held entitled to compensation for a sal- 
vage service. 

[Ed. Note. — For other cases, see Salvage, Cent. Dlg. §§ 13, 16, 26; Dec. 
Dig. § 7.*] 

2. Salvage (§ 23*) — Saving of Cargo — Liability of Vessel — TJnseaworthi- 

NESS. 

A lighter, whlch, after loading her cargo, and while remaining over- 
night at the pler where she loaded, sprung a leak, held unseaworthy, and 
her owner, who was under contract with the owner of the cargo to ren- 
der the llghterage service, liable for salvage expense incurred to save the 
cargo. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 53, 54 ; Dec. Dig. 
§ 23.*] 

S. SiiippiNG (§ 207*) — RdGHT TO Limitation of Liability— Personal Oon- 

TBACTS of SHIPOWNEB. 

A shlpowner is not entitled to a limitation of liability for a breach of 
his Personal contract ; and where a lighterage Company contracted to do 
ail the lighterage for an importer for a flxed term, which contract car- 
ried by implication a warranty that the lighters furnished should be sea- 
worthy, but because of the unseaworthiness of one salvage services were 
incurred to save the cargo, the Company was not entitled to limlt its lia- 
bility for sueh expense. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 555, 643, 644; 
Dec. Dig. § 207.*] 

•For other cases see same toplc & § nomeer in Dec. & Am, Digs. 19()7 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York; George C. Holt, Judge. 

Suit in admiralty by O'Brien Bros., owners of the tug O'Brien, 
against the lighter Loyal and her cargo, Apolhnaris Company, Lim- 
ited, cargo claimant, and J. W. Jarvis Company, impleaded. Decree 
against the Jarvis Company, and it appeals. Affirmed. 

For opinion below, see 198 Fed. 591. 

Appeal from a decree of the District Court, Southern District of 
New York, awarding the libelants as owners of the steam tug 
"O'Brien" $318.50 for salvage services rendered the cargo of the 
lighter "Loyal," providing that the same should be paid by the appel- 
lant the F. W. Jarvis Company owner of said hghter, and denying the 
pétition of said owner to limit its liability. 

E. L. Baylies, of New York City, for appellant. 

F. A. Spencer, Jr., of New York City, for libelant. 
J. K. Symmers, of New York City, for the lighter. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. [1] The services rendered by the libelants 
were meritorious salvage services. Taking into considération the con- 
ditions when the tug arrived, the nature of the services and the value 
of the property involved, the amount awarded by the District Court 
was reasonable and we see nothing in the conduct of the libelants aft- 
er the rendition of the services to preclude them from receiving it. 
■ The libelants looked for the salvage to the cargo, the owner of the 
cargo impleaded the owner of the lighter upon the ground that its 
vessel was unseaworthy and it was bound to answer for any salvage 
awarded; the vessel-owner sought to limit its liability. So the in- 
quiry is three-f old : 

(1) Was the lighter seaworthy? 

(2) Was the vessel-owner bound to save the cargo-owner harmless 
from a salvage award? 

(3) Was the vessel-owner entitled to limit its liability? 

[2] That the lighter "Loyal" was unseaworthy seems established 
beyond question. She sprang a leak without having been subjected to 
any sea péril. The only inference in such circumstances is of unsea- 
worthiness. Besides, the history of the vessel leads to the same con- 
clusion. 

The owner of the lighter was under obligation to the owner of the 
cargo to assume any salvage award caused by unseaworthiness of its 
vessel. The vessel-owner had a written contract with the cargo-owner 
for lighterage services covering an extended period. This lighterage 
contract implied an obligation that the lighters to be furnished under 
it should be seaworthy and if this one were in fact unseaworthy (as 
we hâve found she was) and if the unseaworthiness made the salvage 
services necessary (as it unquestionably did) the salvage award ran 
properly against the vessel-owner subject to any right to limit its 
liability. 
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[3] A vessel-owner is not entitled to limit his liability upon his Per- 
sonal contracts. The distinction between those contractual obliga- 
tions which the owner of a vessel assumes hiniself by entering into 
them and those which are imputed to him for the acts of others on 
account of his ownership of the vessel, is well settled and is clearly 
pointed out in the opinion of the Circuit Court of Appeals for the 
Sixth Circuit in Great Lakes Towing Company v. Mills Transp. Com- 
pany, 155 Fed. 11, 16, 83 C. C. A. 607, 612 (22 L. R. A. [N. S.] 769) : 

"And by extraordlnary risk we mean those risks, arislnj; from tlie conduct 
of, and contracts luade by tliose who are beyond the Personal supervision and 
control of the owuer and yet bave légal authorlty to liiud liini to auswer 
for thelr condnct or contracts; or, to express the thovisbt in another way, 
that the liabilities Inteuded by tins leftisl.'ition were those peciillar to him as 
a shipowner and had beeu iuipnted to him hecanse of his relation to the 
ship, and not those lialiilities, wliether for torts or from contracts, which 
spring from his own Personal condnct or stipulations. It seems to us alto- 
.:;ether unlikely that Congress intended to qualify the power of an owner to 
make contracts in relation to his ship which by the universal law wonld be 
valid if made about anything else and wonld be enfoi-ced in the courts in 
eommon-law actions. It would be an anomaly that a jiarty compétent to do 
business should be unable to make a valid contract about his own affairs, or 
be given such an immunity as to make his stipulations of uncertain value." 

See, also, Richardson v. Harmon, 222 U. S. 96. 32 Sup. Ct. 27, 56 
L. Ed. 110; McPhail v. Williams (D. C.) 41 Fed. 61 ; Gokev v. Fort 
(D. C.) 44 Fed. 364; The Amos D. Carver (D. C.) 35 Fed. 665. 

In the présent case the lighterage contract was signed by the owner 
itself. It was its personal contract. This contract carried with it, as 
we hâve seen, an implied contract that the lighters to be furnished un- 
der it should be seaworthy. There is an implied warranty of sea- 
worthiness in the case of ail vessels unless the contrary be expressly 
stipvdated, and the liability for breach of the warranty sounds in 
contract. As said by the Suprême Court of the United States in Work 
V. Leathers, 97 U. S. 379, 380 (24 L. Ed. 1012) : 

"Where the owner of a vessel charters lier, or offers her for freight. he 
is bound to see that sbe is seaworthy and suitable for the service in which 
slie is to be employed. If there be defects known, or not known, lie is not 
excused. He is obliged to keep her in proper repair, unless prevented by 
jierils of the sea or nnavoidiible accident. Such is the implied contract where 
the contrary does not appear. * « * 'Jhe owuer is liable for breacli of his 
contract." 

The implied contract that the lighter was seaworthy attached to the 
express contract was, in our opinion, just as much the personal con- 
tract of the vessel-owner as the express contract itself. It was pre- 
cisely as if written in the contract. The liability which the owner as- 
sumed was a liability springing from its own stipulation and not at 
ail one imputed to it by responsibility for the acts of others. It was 
a contract from which the owner could not obtain immunity by the 
limitation statute, and this whether the breach of the contract was 
caused by the owner's acts or those of its agents. We are unable to 
accept the contention that a vessel-owner may be relieved from re- 
sponsibility upon his personal contracts provided he does not break 
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them himself. The making of the contract is enough to place it out- 
side the statute. 
The decree of the District Court is affirmed with interest and costs. 

WARD, Circuit Judge (concurring in resuit). I will concur in the 
conclusion that the petitioner is not entitled to the benefit of the acts 
limiting the liability of vessel owners, but for a différent reason, viz., 
because it has not shown its want of privity in or knowledge of the 
unseaworthiness of the lighter. Ail it has shown is that it has em- 
ployed a ship's carpenter to repair its lighters from time to time. 
There is no proof of any regular System of inspection by any one, or 
that its managing officers relied upon a compétent person, to whom 
the duty of regular inspection was committed. If the carpenter be 
conceded to hâve been such a person, it still lay upon the petitioner to 
prove that its managing officers had not, in point of fact, any knowl- 
edge of or privity in the lighter's unseaworthiness. The only testi- 
mony on the point is that of the président, who says that he "had no 
reason to think she was not able to do and perform the service [viz., 
the carrying of the cargo in question] properly." In view of the âge 
of the boat, the price paid for her, and the small amount which has 
since been expended upon her, such testimony is quite insufficient. 

But I cannot concur in the conclusion that the petitioner is deprived 
of the benefit of the acts on the ground that it has personally con- 
tracted to do the lighterage business of the Apollinaris Company, the 
owners of the cargo, for a fixed term. The contract contained no en- 
gagement on the subject of seaworthiness at ail. The law itself im- 
posed the duty. The breach of the implied warranty of seaworthiness 
is a tort, a breach of duty rather than a breach of a personal contract. 

If the implied warranty of seaworthiness is to be regarded as a per- 
sonal contract, shipowners cannot limit their liability in case of the 
death of or injury to passengers at ail because the law implies in the 
contract of carriage a duty to carry with care. Nor can they ever 
limit in the case of loss of or damage caused by unseaworthiness to 
cargo carried under bills of lading, at least when signed by them as 
owners, as is the case with ail regular steam lines. Such results 
would, I think, be a great surprise to ail interested. As Judge Put- 
nam, speaking for the Circuit Court of Appeals for the First Circuit 
in Quinlan v. Pew, 56 Fed. 111, at 119, 5 C. C. A. 438, at 446, said: 

"Neither can the proposition of the appellant be maintained, that the stat- 
ute does not apply because there was in this case a Personal contract on 
the part of the owners, either express or in the fonn of an implied warranty, 
that the vessel was seaworthy. In nearly ail the instances which the stat- 
ute expressly enumerates as those to which the limitation of liability applies,, 
there is necessarily an implied warranty, and frequeutly an express agree- 
ment in the form of a bill of lading ; so that, if the contention of the com- 
plainant is correct, the wings of the statute would be effectually cllpped. 
That there may be certain contracts, relating not so much to the navigation 
of the ship as to fltting her for sea, by which the owners charge personally 
their own crédit, and which do not conie within the statute, may be well 
contended, without at ail touching the principles hère involved." 

LACOMBE, Circuit Judge. The Courts of Appeal in the First and 
Sixth circuits seem not to be in accord as to the interprétation of the 
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section under considération. The question is a close one, but I am 
inclined to concur with Judge NOYES in holding that this case pré- 
sents a Personal contract of the owner, not affected by the statute. It 
would seem désirable that some effort should be made to secure a con- 
struction of the act by the Suprême Court, which vvill insure future 
uniformity of décision. 
I concur in affirmance. 



SHUBERT et al. v. EOSENBEEGER. 

(Circuit Court of Appeals, Eighth Circuit. March 4, 1913.) 

No. 3,635. 

1. Compromise and Settlement (§ 13*) — Contract — Construction — "Novv." 

Plaintlff haviiig a claim against defeudants for attorney's services, 
they met in Chicago, where neither lived, and orally agreed on an ad- 
justment. After each had returned home, plaintlfC wrote défendants a 
mémorandum of the agreement, reciting tliat défendants were to pay 
him "now" for hls services a balance of $5,000, of whlch $400 had been 
received from court costs, etc., leaving a balance due plalntilï of $4,600; 
défendants to save plaintiff harmless on account of a claim of another 
to one-lhlrd of the fées, etc. Hcld, that the word "now" ordlnarily 
means at the présent point of time, at this .iuncture, and in a writing 
means contemporaneously with the exécution thereof, but under the 
circumstances of the parties meant that defeudants should remit the 
balance to plaintifC, on their return home, by due course of mail. 

[Ed. Note. — ^For other cases, see Compromise and Settlement, Cent. 
Dig. § 70 ; Dec. Dig. § 13.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4851-4853.] 

2. Compromise and Settlement (§ 20*) — Performancb — Excessive Demand. 

Where an agreement compromising an attorney's clalm for services 
had been entered into, but the amount flxed had not been pald, the at- 
torney's subséquent demand for somethiiig more than the balance he 
was entitled to did not justlfy defeudants in refusing to pay what was 
due. 

[Ed. Note.— For other cases, see Compromise and Settlement, Cent. 
Dig. §§ 83-88 ; Dec. Dig. § 20.*] 

3. COAIPBOMISE ANn SETTLEMENT (§ 5*) — AgEEEMENT — COERESPONDENCE. 

Where an agreement liquidatlng plaintiff's claim for attorney's services 
dld not contemplate that it should be reduced to writing, and no writing 
was ever prepared and sigued by both parties, and plaintifC's letter to 
défendants, containing his version of the resuit of their conférence, was 
not replied to, but défendants afterwards wrote insistlng on différent re- 
quirements, there was no contract of settlement in writing. 

[Ed. Note. — For other cases, see Compromise and Settlement, Cent. 
Dig. §§ 10-16 ; Dec. Dig. § 5.*] 

4. Trial (§ 136*) — Questions for Court or Jury— Meaking of Words. 

The meauing of a comnion word not dependiug on trade or local usage 
or intrlnslc facts is for the court. 

[Ed. Note.— For otlier cases, see Trial, Cent. Dig. §§ 318, 320, 321, 323- 
327 ; Dec. Dig. § 136.*] 

5. Compromise and Settlement (§ 20*) — Failure to Perform — Action on 

Original Claim^Tender. 

Plaintiff havlng an unliquidated claim for attorney's fées against 
défendants, it was agreed that it should be settled by an immédiate 

*For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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payment of the balance of $5,000, amounting to $4,600. Défendants, 
after niaklng the agreement, insisted that the amount agreed on was 
not payable absolutely, but that plaintilï was required to make collections 
from litigation in whlch he had been employed and apply the same on 
his fées. This plaintilï refused to do, and having received .$2,500 of the 
amount agreed on appUed it as a partial payment and sued for the 
value of his ser\ices, without x-eference to compromise. Held, that de- 
fendants having broken the compromise agreement, plaintiff was not 
requirod to returu or tender the amount received thereunder as a con- 
dition to his right to sue for the value of his services. 

[Ed. Note. — For other cases, see Compromise and Settlement, Cent. Dig. 
§§ 83-88 ; Dec. Dig. i 20.*] 

In Error to the Circuit Court of the United States for the Western 
District of Missouri; Arba S. Van Valkenburgh, Judge. 

Action by J. C. Rosenberger against Lee Shubert and another. 
Judgment for plaintifï, and défendants bring error. Affirmed. 

See, also, 182 Fed. 411. 

Frank Hagerman, of Kansas City, Mo. (Kimbrough Stone, of Kan- 
sas City, Mo., on the brief), for plaintiffs in error. 

Clyde Taylor, of Kansas City, Mo. (A. N. Gossett, of Kansas City, 
Mo., on the brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and WILLARD, 
District Judge. 

HOOK, Circuit Judge. J. C. Rosenberger, an attorney at law, sued 
Lee and Jacob Shubert for professional services and recovered judg- 
ment. By this writ of error the défendants complain only of rulings 
of the trial court in respect of their défense that a binding compromise 
and settlement was made before the action was begun. 

[1] After the dispute bver the amount of the fee arose, the plaintiff 
and Jacob Shubert, one of the défendants, met in Chicago and agreed 
upon an adjustment. Shubert left for New York the same day, and 
plaintifï at once wrote him a letter, June 5, 1909, in which he said: 

"Am writlng this as a mémorandum of our agreement of settlement of to- 
day. You to pay me now for my services in the Woodward case a balance 
of $5,000.00 of which $400.00 (exact amount $399.00) has already been re- 
ceived by me in the shape of court co.sts in Appellate Court and paid by 
Woodward, leaving net balance due me $4,600.00. * * * you to save me 
harmless on account of the claim heretofore asserted by Mr. Klein to % of 
my fées. This is, of course, in fuU of ail services in the Woodward case if 
the litigation is ended in accordance with the releases and stipulations signed 
by you to-day which seems certain." 

The fee of another attorney was also involved, and was referred 
to in the letter, but it is not of importance in the présent Htigation. 
Shubert made no reply to the letter, but jDlaintifï having wired him, 
June 14th, that "our understanding at Chicago was based on im- 
médiate cash," he wired in reply that he had been out of the city; 
and on the 16th he wrote, inclosing a check for $2,500, and said; 

"This is a bad time of the year to arrange for this sort of thing, as every- 
thing is closed up and ail our rents are due. I wlU send you the balance 
very shortly. Please make collections of whatever you can from Woodward, 
and you can crédit the amount to your account, also the $300 tied up in 
Omaha." 

•For other cases see same toplc & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Plainîiff cashed tlie check and kept the money. On June 21st he 
wrote Shubert, acknowledging receipt of the $2,500, but said it was 
not accepted as in compliance with their agreement. He referred 
Shubert to his letter of the 5th and said the agreement was to pay 
"now"; that he would not hâve agreed to accept $4,600 on any othcr 
condition than immédiate payment ; that he would extend the time of 
payment to July Ist, and if by that time défendants sent him the fur- 
ther sum of $2,100 (making the $4,600), and would also write him by 
return mail that he agreed to ail the terms of the letter of June 5th, 
he might consider the matter settled ; otherwise he (plaintifï) would look 
to him for the fuU value of his services. June 24th Shubert replied, 
saying plaintifï's letter of the 21st contained a glaring misstatement 
of the facts; that it was not understood at the interview of June 5th 
that the money was to be paid at once, but that money was to be col- 
lected from the litigation and credited on the account; also that the 
amount of the fee charged was outrageons and exorbitant, and that 
he would be more than pleased to let the matter go to the courts. 
Plaintiff then sued for the value of his services, less payments re- 
ceived, in which he included the $2,500 sent by Shubert's letter of 
the 16th of June. The verdict and judgment were for about $1,300 
more than the amount agreed upon in Chicago, of which excess about 
$500 was for interest. As already indicated, the only défense with 
which we are concerned was that the claim had been settled, released, 
and discharged. 

[2] It became necessary at the trial to détermine vvhether the Chi- 
cago agreement was still in force or, on the other hand, had been bro- 
ken or repudiated by défendants, and to do that it was necessary to 
know its terms. Counsel for défendants say the agreement was in 
a writing which spoke for itself, meaning plaintiff's letter of June 
5th, and they complain that the court erred in instructing the jury 
that they might consider the conversations at the Chicago conférence, 
of which évidence had been admitted. If the letter of June 5th were 
the agreed repository of the contract terms, then it is clear that de- 
fendants promised to pay the $4,600 "nozv." Ordinarily "now" means 
at the présent point of time; at the présent time; at this juncture. 
Century Dictionary; Chapman v. Holmes, 10 N. J. Lavv, 24, 31. In 
a writing it means contemporaneously with the making or exécu- 
tion. Chouteau v. Barlow, 110 U. S. 238, 262, 3 Sup. Ct. 620. 28 
L. Ed. 132; Pike v. Kennedy, 15 Or. 420, 15 Pac. 637. In the prés- 
ent circumstances, both parties being away from home, turning time 
or grâce was doubtless intended so Shubert might, upon his return to 
New York, remit by due course of mail. Counsel for défendants con- 
tend the word meant "upon demand" at the most. But even that 
would not help them, because plaintifï's telegram and letter of June 
14th and 21st were each équivalent to a demand, and Jacob Shubert's 
reply of the 24th was a refusai and répudiation. True the plaintifï 
demanded by his letter of June 21st something more than payment of 
the balance by the Ist of July, but if he was not entitled to it the ex- 
cess did not justify défendants in refusing to pay what was due. Col- 
by V. Reed, 99 U. S. 560, 25 L. Ed. 484. The letter was not in tem- 
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perate, respectful terms, and standing alone may possibly, for that 
reason, hâve failed as a demand (Boyden v, Burke, 14 How. 575, 582, 
14 L. Ed. 548) ; but we are not prepared to say it was out of harmony 
with their prior mutual attitude. It is also to be noted that by Jacob 
Shubert's letter of June 24th the position was taken that plaintiff must 
collect from the litigation in which he had been employed and apply 
on his fées. This was not consistent with a duty to pay now or on 
demand. 

[3] In truth, however, the contract was not in writing, and the 
court properly admitted évidence of what was said and done at Chi- 
cago. At no time was it mutually understood that their agreement 
should be reduced to writing, and no writing was ever prepared and 
signed by both. Had défendants replied to plaintiff's letter of June 
Sth accepting his version of the resuit of the conférence, it might be 
said the two letters made a contract ; but they did not do so, and as 
they did not commit themselves they were not in a position to claim 
at the trial that plaintiff's letter had that effect. It was, as part of 
the correspondence, evidential and nothing more. Again, défendants 
did not at the trial accept the letter as an accurate récital, but, on the 
contrary, contended that payment "now" was not a part of the agree- 
ment. Both parties admitted the other terms, but that one was the 
point of controversy, and for the jury upon the évidence of what oc- 
curred. 

[4] The trial court also allowed the jury to détermine what the 
word "now" meant. As its controlling meaning did not dépend upon 
a trade or local usage or extrinsic facts and circumstances, that ques- 
tion was for the court, not the jury (West v. Smith, 101 U. S. 263, 
270, 25 L. Ed. 809) ; but as the décision was what the court's should 
hâve been no préjudice resulted. Randon v. Toby, 11 How. 493, 13 
L. Ed. 784. In the case last cited it appeared that the décision of the 
jury upon the construction of a written instrument was right, and also 
that the submission to the jury was at the request of the party who 
afterwards complained; but each reason for denying his complaint 
was independently sufficient. 

[5] We therefore hâve an agreement that a disputed, unliquidated 
claim in contract shall be fully extinguished by payment at a fixed 
time of a sum less than plaintiff, and more than défendants, held as 
owing, a partial payment thereon by défendants, a failure to pay the 
balance as agreed, and an action upon the original claim by plaintiff, 
who did not return or tender, but gave crédit for, the partial payment. 
The plaintiff contends the agreement was an accord; the défendants 
contend that it was a compromise and governed by différent principles 
with respect to the right to rescind and the duty to tender back what 
had been received. It is claimed for défendants that an accord ap- 
plies only to liquidated claims where the liability and amount are not 
in substantial dispute. But from a very early day the use of the term 
has been much broader. Adams v. Tapling, 4 Mod. 88, decided in 
1691, was an action on covenant; the breaches assigned being that 
the houses were not in repair, the locks were taken away, the hedges 
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were broken down, and the ditches were unscoured. Obviously the 
damages were unliquidated. The court said : 

"In covenant where the damages are uncertain and to be reeovered as 
in this case, a lesser thlng may be done in satisfaction, and there 'accord 
and satisfaction' is a good plea." 

There has generally been an interchangeable use of the terms "ac- 
cord and satisfaction" and "compromise and settlement" as to contro- 
versies over liquidated and unUquidated claims arising from contracts 
express and imphed. Both terms were apphed to the same situation 
in City of San Juan v.'Gas Co., 195 U. S. 510, 521, 523, 25 Sup. Ct. 
108, 49 L. Ed. 299, 1 Ann. Cas. 796. But if there is a distinction in 
the application of the terms it is not important hère, for the gênerai 
rule is that to be a défense to the original claim an accord must be 
followed by satisfaction and a compromise by settlement. First Nat. 
' Bank V. Leech, 36 C. C. A. 262, 94 Fed. 310; Brown v. Spofford, 95 
U. S. 474, 24 L. Ed. 508 ; Barkley v. Clark, 43 Kan. 43, 22 Pac. 1025. 
In the first of thèse cases this court said: 

"It is not enough that there be a clear agreenient or accord and a suffi- 
cient considération; but the agreenient or accord must be exeeiited before it 
can be pleaded as an accord and satisfaction. If part of the considération 
agreed on be not performed, the whole accord fails." 

The breach may be by failure to pay on a day fixed. Early v. Rog- 
ers, 16 How. 599, 14 L. Ed. 1074. There are cases in which it ap- 
pears that the parties intended the new agreenient should per se ex- 
tinguish the old one, where the promise embodied in the accord or com- 
promise was accepted regardless of its fulfillment. There a novation 
occurs, and the action must be upon the substituted agreement. The 
case at bar, however, is not of that character. 

To maintain his action the plaintiff was not required to tender de- 
fendants the money they paid on the new agreenient. He did not sue 
to rescind the agreement, nor had he broken its terms. Had he been 
trying to escape it, a return of what he received might hâve been nec- 
essary ; but his action was on his original demand, and the agreement 
of accord or compromise was by way of défense. It was plaintiff's 
right to regard it as having been repudiated by défendants, and to 
crédit their payment. The défendants alone being in default were in 
no position to ask relief from their wrong by restoration of the status 
quo. 

The judgment is affirmed. 
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GOLDEN CYCLE MINING CO. v. CHRISTMAS GOLD MINING CO. 

(Circuit Court of Appeals, Eighth Circuit April 14, 1913.) 
No. 3,757. 

1. Qtjieting Title (§ 12*) — Right to Relief — Possession. 

Plaintiff, in order to maintain a suit in the courts of the United States 
to quiet title to real property, must in gênerai hâve possession of the 
land, except where by state statute the remedy has been enlarged so as 
to authorize the maintenance of a suit in equity to quiet title to vacant 
land. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. §§ 44, 45; 
Dec. Dig. § 12.*] 

2. Mines and Minebals (§ 38*) — Qdieting Title — Possession. 

The rule that the owner of a mlning claim can maintain a suit in equity 
to quiet title only in case he Is in possession is subject to the qualifica- 
tion that, if he is in possession of the surface claiming title to the entire 
claim, his possession in légal contemplation extends to everythlng which 
is part of the claim, whether vertically beneath its surface or within 
the extralateral right granted by Congress, which is not In the actual 
possession of one holding adversely. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 
87y2-113; Dec. Dig. § 38.*] 

3. Mines and Mineeals (§ 38*) — Quieting Title — Extealatebal Rights — 

Advebse Holding. 

Complainant sued to quiet title to extralateral rights, claiming a part 
of the vein within the surface Unes of defendant's claim extended ver- 
tically downward. Défendant for many years had asserted that the part 
of the vein In controversy pertalned to its part of the apex which was 
within its boundarles, and had mined the vein openly and notoriously 
under claim of ownership, extending its workings to the vertical boundary 
between its claim and complalnant's and to a depth of about 1,400 feet, 
from which it had largely extracted the ore. Held that, defendant's pos- 
session of the vein in controversy being adverse, complainant was not en- 
titled to maintain a suit in equity to quiet title, nor to an injunction re- 
straining defendant's further workings of the vein as Incldental relief. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 87%- 
113; Dec. Dig. § 38.*] 

Sanborn, Circuit Judge, dissenting. 

'Appeal from the District Court of the United States for the Dis- 
trict of Colorado; Walter J. Smith, Judge. 

Suit by the Christmas Gold Mining Company to quiet title as 
against the Golden Cycle Mining Company to a vein of ore extending 
on its dip into the mining claims of défendant to recover the value 
of extracted minerai and damages, and to enjoin défendant from 
further opérations. From an order granting a temporary injunc- 
tion, défendant appeals. Order vacated. 

Tyson S. Dines, of Denver, Colo. (H. McGarry, of Colorado 
Springs, Colo., on the brief), for appellant. 

Charles S. Thomas, of Denver, Colo. (Arthur B. West, W. H. Bry- 
ant, George L. Nye, and W. P. Malbum, ail of Denver, Colo., on 
the brief), for appellee. 

*For otber cases ses same toplc & { kumbbb In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe* 
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Before SANBORN and HOOK, Circuit Judges, and WILLARD,' 
District Judge. 

HOOK, Circuit Judge. This is an appeal from an order granting 
a temporary injunction. The suit was by the Christmas Gold Mining 
Company to quiet its title as against the Golden Cycle Mining Com- 
pany to a vein of ore extending on its dip into the mining claims of 
défendant, to recover the value of extracted minerai and damages, 
and to enjoin défendant from further opérations. The defendant's 
objection to the équitable jurisdiction of the trial court was denied. 
It renews the objection hère. 

[1, 2] The right of complainant to maintain the suit to quiet title 
dépends upon its possession of the vein of ore in controversy. If it 
is not in possession, its remedy is in ejectment at law. Under the bill 
of complaint, injunction was incidental to the main relief, not inde- 
pendent, and should not hâve been granted if there was no jurisdic- 
tion in equity to quiet title. And so of the claim for value of ore and 
damages which, by itself, is cognizable at law. In ejectment and dam- 
ages défendant has a right to trial by jury of which it cannot be de- 
prived by hitching them to a suit in equity not maintainable as such. 
The gênerai rule in the courts of the United States is that to main- 
tain a suit to quiet title complainant must hâve possession of the 
property. The remedy is given by statute in some states if neither 
party is in possession; the land being vacant. Where this is so the 
enlarged équitable remedy is available in the courts of the United 
States. In Colorado, where this case arose, the old rule prevails and 
possession in complainant is essential. Mills' Code, § 255. Owing to 
the peculiar characteristics of mining claims, what might be said to 
be a qualification of the rule is recognized. It was aptly expressed for 
this court by Circuit Judge now Mr. Justice Van Devanter in United 
States Mining Co. v. Lawson, 67 C.-C. A. 587, 134 Fed. 769, as fol- 
lows: 

"Where the true owner of a mining claim is in possession of ita isurfaee, 
claiming title to the entlre claim, lils possession lu légal contemplation ex- 
tends to everything which is part of the claim, whether vertically beneath its 
surface or withiu the extralateral right granted by Congress, which is not 
in the actual possession of anotlier holding adversely." 

[3] Since the part of the ore vein in controversy hère is not within 
the lines of complainant's claim extended downward vertically, but is 
under the surface of defendant's, the former was f orced to rely upon 
the doctrine of the Lawson Case. The question therefore arose, "Was 
the property in dispute in the. actual possession of défendant holding 
adversely?" If it was, complainant could not maintain a suit to quiet 
title. The following may fairly be gathered from the proofs. The 
mining claims of complainant and défendant adjoin. Those of de- 
fendant are senior in location and patent. A part of the apex of the 
vein is within the surface lines of defendant's claims and the part of 
the vein which is in controversy is wholly within those lines extended 
downward vertically. For many years défendant asserted that the 
part of the vein in controversy pertained to its part of the apex and 
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for many years it mined it openly and notoriously under claim of 
ownership and right, not secretly or clandestinely. Its workings on 
the vein extended to the vertical boundary between its claim and com- 
plainant's and to a depth of about 1,400 feet from which it had large- 
ly extracted the ore. On its side and within its own vertical bounds 
complainant also mined. At times as might naturally occur in such 
work it crossed the line into the ground now in dispute, but when 
advised of the fact it withdrevv. In effect, therefore, this suit is to 
quiet title to the minerai v^^hich still remains and for the value of that 
removed by défendant. If it is possible to conceive of a case of ex- 
tralateral claims in which a vein of ore is in the possession of a de- 
fendant holding adversely within the doctrine of the Lawson Case, 
we think this is one. Defendant's seniority in location and patent and 
other détails are referred to, not for the purpose of deciding the mer- 
its, but for their relation to a real adverse holding under a substan- 
tial claim of right rather than a pretense to defeat jurisdiction. The 
possession by the owner of the surface of a mining claim of extralat- 
eral rights is constructive, and it must give way to actual adverse 
conditions disclosed by clear proofs. A mère averment of possession 
in a bill of complaint is not sufïicient for continued jurisdiction in 
equity when seasonably and successfully challenged. We do not think 
the injunction that was granted should be retained in aid of a future 
action at law, as is suggested. 

The order of injunction is vacated. 

SANBORN, Circuit Judge, dissents on the grounds that neither a 
suit to quiet title nor possession by the owner of ore beneath the sur- 
face of another's claim in a Iode whose apex is within the complain- 
ant's claim, is essential to the maintenance of an injunction against the 
extraction of it by the owner of the surface above it, and that the 
possession by the complainant of the apex of the Iode, of which the 
ore in controversy within the extralateral lines of the defendant's 
claim is a part, is sufficient as against the intermittent trespasses upon 
that Iode by the défendant to sustain a suit to quiet title regardless of 
the injunction. 

Regarding the first ground of this dissent, this court has held 
that in a suit to quiet title and without possession of the property the 
owner of ore may maintain a suit for an injunction against its extrac- 
tion in thèse words : 

"Threatened aud continued injuries to mines, quarries, timber growing upon 
lands, buildings located tliereon, or other iniproyements of a permanent char- 
acter, are enjoined, because, as has heen sald, sueh aets 'alter the character 
of the property, and also tend to destroy it, and occasion Irréparable loss and 
damage.' Courthope v. Mapplesden, 10 Tes. 290 ; Scully v. Rose, 61 Md. 408 ; 
Erhardt v. Boaro, 113 V. S. 537 [5 Sup. Ct. 565, 28 L. Ed. 1116] ; Jérôme v. 
Ross, 7 Johns. Ch. (N. Y.) 315 [11 Am. Dec. 484]; Hammond v. Winchester, 
82 Ala. 470, 2 South. 892; Snyder v. Hopkins. 31 Kan. 557, 3 Pac. 367. In 
sueh cases the threatened injuries are to the res, and diminish the value of the 
property itself, and an injunction will be granted to prevent the continulng 
waste or continulng trespass, although the plaintifE is not in possession, and 
although the légal title has not been settled or questioned by an action at law. 
Story's Kq. .Tur. ii 860: Union Pac. Ry. Co. v. Kansas Elevator Co. (C. C.) 
17 Fed. 200; Earl Cupper v. Baker, 17 Ves. 128; Iron Co. v. Reymert, 45 
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N. T. 703; Snyder v. Hopklns, 31 Kan. 559, 3 Pac. 367; Lacustrine Fer. 
Oo. V. L. G. & Fer. Co. et al., 82 N. Y. 486; Oolagah Co. v. McCaleb, 68 
Fed. 87, 15 C. 0. A. 270; High on Inj. 736; Alleghany Oil Co. v. Snyder, 
106 Fed. 764, 45 0. 0. A. 604 ; Peck v. Ayres & Lord Tie Co., 116 Fed. 273, 
53 C. 0. A. 551 ; Logan Nat'l Gas Oo. v. Great So. Gas & Oil Co., 126 Fed. 
623, 61 C. O. A. 359. If the only relief souglit by the bill in tbis case was 
to remove the cloud upon plalntiffi's title, it niay well be doubted whether the 
bill could be sustained. Orton v. Smith, 18 How. 263 [15 L. Ed. 393] ; Frost 
V. Spitley, 121 V. S. 552 [7 Sup. Ct. 1129, 30 L. Ed. 1010]. But the bill goes 
further, and seeks to enjoin the défendant from committing waste, and de- 
stroying the property as a inining property. In such a case jurisdiction in 
equity attaches, even where the plaintiff is net in possession. And, having 
obtained jurisdiction for that purpose, the court may, for the purpose of pre- 
venting a multiplicity of suits, retain it for further relief, and may remove a 
cloud upon the title, quiet the title, and détermine the right of possession." 
Big Six Development Co. v. Mitchell, 138 Fed. 279, 283, 70 C. C. A. 569, 573 
(1 L. B. A. [N. S.] 332). 

To this décision and conclusion I adhère. It is worthy of note also 
that Judge Thayer, delivering the unanimous opinion of this court in 
1895 in Oolagah Coal Co v. McCaleb, 68 Fed. 86, 88, 15 C. C. A. 270, 
272, said: 

"It is novk' well settled by many adjudications, beginning with the case of 
Mitchell V. Dors, 6 Ves. 147, that an injunction may be granted to restrain a 
trespasser from entering into a mine and removing the minerais therefrom. 
Trespasses of that kind, as well as those which consist in cutting down and 
removing timber, or in removing buildings or other improvements of a per- 
manent character, standing upon lands, are readily enjoined, because, as has 
sometimes been said, such acts alter the character of the property, and also 
tend to destroy it, and to occasion irréparable loss and damage. Courthope 
V. Mapplesden, 10 Ves. 290; Scully v. Rose, 61 Md. 408; Erhardt v. Boaro, 
113 U. S. 537 [5 Sup. Ot. 565, 28 h. Ed. 1116]; .Terome v. Ross, 7 Johns. 
Oh. [X. Y.] 315 [11 Am. Dec. 484]; Hammond v. Winchester, 82 Ala. 470, 2 
South. 892; Snyder v. Hopklns, 31 Kan. 557, 3 Pac. 367; Iron Co. v. Rey- 
mert, 45 N. Y. 703; Beach, Inj. § 1155; High, Inj. (Ist Ed.) § 469. It is also 
held that, even when the title to the property on which the trespass is com- 
mitted is in dispute, a court of equity will at least award a temporary in- 
junction against the commission of such acts as tend to permanently alter 
Its character or destroy its value, until the title tBereto is determined in an 
appropriate proeeeding inaugurated for that iiurpose. Clayton v. Shoemaker, 
67 Md. 216, 9 Atl. 635; Smith v. Jameson, 91 Mo. 13, 3 S. W. 212; Beach, 
Inj. § 1140, and cases there cited." 

It is true that in the latter case the complainant was alleged to be 
in possession of the property, but the décision in that case sustains the 
proposition that the wrongful extraction of ore from a mine gives ju- 
risdiction in equity to enjoin it at the suit of the owner, and the for- 
mer case sustains the proposition that possession is not requisite to the 
maintenance of such a suit or the issue of an injunction. 
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AAEON et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eightli Circuit. April 25, 1913.) 

No. 3,844. 

(Sijlla'bus ly the Court.) 

1. Indians (§ 15*) — RiGHT To Alienate Allotment — Heirs of Aliottees. 

Lands of fuU-blood Osage Indiaii allottees selected by and allotted to 
thein before their decease were inaliénable by their full-blood heirs in 
March, 1909, under the act of June 28, 1906, c. 3572, 34 Stat. 839, 541, 
542, where none of them had obtained certiflcates of competency. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 17, 29, 34, 37- 
44; Dec. Dig. § 15.*] 

2. Indians (§ 15*) — Right to Alienate Homestead— Heiks of Allottees. 

The homestead lands of such allottees were likewise inaliénable by 
such heirs. 

ïhe fourth paragraph of section 2 of the act of June 28, 1906, e. 3572, 
34 Stat. 541, provided that the homestead lands of Osage Indian allottees 
"shall be inaliénable and nontaxable until otherwise provided by act of 
Congress." The seventh paragraph of the same section declared that the 
Seeretary might issue to any member of the Osage tribe a certificate 
of competency, authorizing him to deed his lands, "except his homestead, 
which shall remain inaliénable and nontaxable for a period of twenty-flve 
years, or during the life of the allottee." 

Held: (1) Restrictions upon aliénation of this character attach to and 
run with the land, and the inability to convey disqualifies the heir as well 
as the immédiate allottee. 

(2) The exception in paragraph 7 does not affect the restrictions upon 
the aliénation and taxation of homesteads of Osage allottees and their 
heirs wlio obtaln no certiflcates of competency, but is limited in its efïect 
to the homesteads of those who procure such certiflcates. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 17, 29, 34, 37- 
44 ; Dec. Dig. § 15.*] 

3. Statutes (§§ 205, 206, 228*) — Construction— Exception or Proviso— Gen- 

eral and Spécial Provisions. 

An exception or proviso in a statute affects and relates to the para- 
graph or clause in which It is found, or to which it is annexed, only, and 
not to the entire statute, or to other sections, paragraphs, or clauses in 
it, unless a différent intention or purpose on the part of the législative 
body is clearly disclosed by the enactment. 

General and spécial provisions of a statute must stand together, if 
possible, the former as the gênerai law, and the latter as the law of the 
particular class or case. 

"AU the words of a law must hâve effect, rather than that part should 
peMsh by construction." 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §| 282, 283, 310; 
Dec. Dig. i§ 205, 206, 228.*] 

Appeal from the District Court of the United States for the West- 
ern District of Oklahoma; John H. Cotteral, J'udge. 

Action by the United States against W. H. Aaron and another. 
From judgment for plaintifï, défendants appeal. Affîrmed. 

See, also, 183 Fed. 347. 

•For otber cases see same topic & i numbbb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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John H. Burford, of Guthrie, Okl. (George B. Denison, of Vinita, 
0kl., and Frank B. Burford, of Guthrie, Okl., on the brief), for ap- 
pellants. 

Isaac D. Taylor, Asst. U. S. Atty., of Guthrie, Okl. (Homer N. 
Boardman, U. S. Atty., of Oklahoma City, Okl., on the brief). 

Before SANBORN, Circuit Judge, and WILLIAM H. MUNGER 
and TRIEBER, District Judges. 

SANBORN, Circuit Judge. The decree of which the appellants 
complain avoided two deeds made on March 5, 1909, by Howard Buf- 
falo, the sole heir of Cena June, of certain lands allotted to her, prior 
to her decease, under the act for the division of the lands and funds of 
the Osage Indians, approved June 28, 1906, 34 Stat. 539, 541, 542, 
c. 3572, § 2, pars. 4 and 7, on the ground that thèse lands were then 
inaliénable. Cena June and Howard Buffalo were full-blood Osage 
Indians, neither of whom had ever procured a certificate of compe- 
tency. The question in the case is: Were the lands selected by a 
full-blood Osage Indian, divided by her into a homestead and surplus 
land and allotted to her before her decease, aliénable by her full-blood 
Osage heir on March 5, 1909, when neither of them had obtained a 
certificate of competency? The answer is found in the act of June 
28, 1906. The second section of that act provides that the lands of 
the Osage tribe shall be divided as follows : First, that each member 
of the tribe shall be permitted to sélect 160 acres of land as a first 
sélection ; third, that after each member bas made bis or her first 
sélection he or she shall be permitted to make a second sélection of 
another 160 acres of land ; fourth, that after each member bas made 
his second sélection he or she shall be permitted to make a third sé- 
lection of 160 acres, and that — 

"each member of said tribe shall be permitted to desiijnate which of his three 
sélections shall be a homestead, and his certificate of allotment and deed shall 
designate the same as a homestead, and the same shall be inaliénable and 
nontaxable nntil otherwise provided by act of Congress. The otlier two 
sélections of each member, together with his share of the remaliiing lands 
allotted to the member, shall be known as surphis land and shall be Inaliénable 
for twenty-five years, except as hereinafter provided." 

[1,2] Restrictions upon aliénation of this character attach to and 
run with the land, and the inability to convey disqualifies the heir as 
well as the immédiate allottee. Goodrum v. Buffalo, 162 Fed. 817, 
823, 827, 89 C. C. A. 525, 531, 535; Bowling v. United States, 191 
Fed. 19, 21, 111 C. C. A. 561, 563. But counsel for the appellants 
contend that no restriction upon aliénation was ever imposed upon 
the lands hère in question, because they were not selected by Cena 
June, nor did she designate her homestead therein and thus divide 
them into homestead lands and surplus lands, nor were they allotted 
to her before her decease, but they were selected and allotted to her 
heir after her decease, so that they constitute a différent class of 
lands from either the homestead lands or the surplus lands, and are 
thus exempt from ail restrictions upon their aliénation under the 
décisions in MuIIen v. United States, 224 U. S. 448, 452, 457, 32 Sup. 
Ct. 494, 56 L. Ed. 834, and Hancock v. Mutual Trust Company, 24 
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0kl. 391, 103 Pac. 566. A careful examination of the record, how- 
ever, has satisfied that the défendants are conclusively estopped from 
making this daim. The complainant alleged in its bill that a described 
part of the lands hère in controversy was allotted to Cena June "as 
the homestead of said Cena June, duly selected as and for such home- 
stead," and that a described portion of them was allotted to the said 
Cena June "as her surplus lands." The agreed statement of facts, 
upon which the case was heard and the decree was founded, contained 
a stipulation that under the act of June 28, 1906, "Cena June, who was 
a duly enrolled member of the Osage tribe of Indians in Oklahoma, 
received as her homestead allotment the lands described and set forth 
as her homestead allotment in paragraph two of the amended bill," 
and " * * * that said Cena June was duly allotted as a member of 
said tribe as the lands set forth as her surplus sélection in the amend- 
ed bill herein." Consequently it is too late now for the appellants 
to claim that the sélections, the désignation of the homestead, and the 
allotments were not made until after the death of Cena June. The 
court below could not and did not hear or décide this case upon that 
theory, and this court may not. The fact that the deeds of thèse al- 
lotments were subsequently made to the heirs of Cena June after her 
decease is immaterial. When the allotments had been made, the éq- 
uitable title, the right to the légal title, and the entire bénéficiai inter- 
est in thèse lands, subject to the restrictions upon aliénation imposed 
apon them by the act of Congress at the time they were allotted, vested 
in the allottee, and the titles to thèse allotments under the subséquent 
deeds to her heirs related back to and took effect at the time of the 
allotments. There is therefore no escape from the conclusion that the 
titles of the heir to the homestead lands and the surplus lands of this 
allottee were subject to the respective restrictions imposed upon those 
classes of lands by the act of June 28, 1906. And this concludes the 
controversy about the surplus lands ; for it is not claimed that the 
restriction imposed upon their aliénation by the fourth paragraph of 
section 2 had been removed on March 5, 1909, when Buffalo made his. 
deeds. 

[3] It is insisted, however, that the homestead lands were relieved 
of the restriction upon them by the seventh paragraph of section 2 
of the act and by the death of Cena June. The fourth paragraph 
of that section provides that the homestead lands "shall be inaliénable 
and nontaxable until otherwise provided by act of Congress." The 
seventh paragraph, reads: 

"That the Secretary of the Interlor, In his discrétion, at the request and 
upon the pétition of any adult member of the tribe, may issue to such member 
a certiflcate of competency, authorizing him to sell and convey any of the 
lands deeded him by reason of this act, except his homestead, which shalJ 
remain inaliénable and nontaxable for a period of twenty-five years, or during 
the life of the homestead allottee: * * • Provided, that upon the issu- 
ance of such certificate of competency the lands of such member (except his 
or her homestead) shall become subject to taxation, and such memiber, except 
as herein provided, shall hâve the right to manage, control, and dispose of 
his or her lands the same as any citizen of the United States : Provided, that 
the surplus lands shall be nontaxable for the period of three years from th» 

204 F.— 60 
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approval of this act, except when certiflcates of competency are issued, or lu 
case of the death of the allottee, unless otherwise provided by Congress." 

Neither Cena June nor Howard Buffalo, as has been stated, ever ob- 
tained a certificate of competency. The chief subject of the seventh 
paragraph of section 2 is the permissible ahenation and taxation of the 
lands of that class of Osage allottees who obtain certiflcates of com- 
petency from the Secretary of the Interior. The subject of paragraph 
4 is the permissible ahenation and taxation of the lands of Osage 
Indians generally, regardless of the question whether they hâve cer- 
tiflcates of competency or not. Under familiar rules thèse provisions 
of the two paragraphs must be read together, the former as the spécial 
law of the particular class of lands there treated, and the latter as the 
gênerai law applicable to ail classes of lands of the Osage Indians. 
Counsel for the appellants argue, however, that the exception in the 
paragraph which treats of the lands of that class of Osage Indians 
who obtain certiflcates of competency, paragraph 7, to the effect that 
the homestead lands shall remain inaliénable for the period of 25 
yéars, or during the lifetime of the allottee, so amends and modifies 
the provision of the fourth paragraph that ail the lands of Osage In- 
dians shall be inaliénable and nontaxable until otherwise provided by 
act of Congress, that the lands of those allottees who obtain no cer- 
tiflcates of competency are also rendered aliénable at the end of 25 
years, or upon the death of the respective allottees. In support of this 
position they cite the second proviso of paragraph 7, urge that it has 
the eflfect to render the surplus lands of Osage allottees who obtain 
no certiflcates of competency taxable upon the death of the respective 
allottees, and argue by analogy that the exception under considération 
in the flrst part of paragraph 7 renders the homesteads of such allot- 
tees aliénable upon their death, or at the end of 25 years. This argu- 
ment is not persuasive. Paragraph 4 does not déclare that the sur- 
plus lands shall be nontaxable, so that the second proviso of para- 
graph 7 does not treat of a subject treated in paragraph 4, and it 
présents no question of amendmerlt or modification of or conflict with 
any of the provisions of that paragraph ; while counsels' construction 
of the exception in the body of paragraph 7, that it renders the home- 
stead lands of that class of Osage allottees who obtain no certificates 
of competency taxable and aliénable at the end of 25 years, or on 
the death of the respective allottees, modifies the déclaration of para- 
graph 4 that they "shall be inaliénable and nontaxable until otherwise 
provided by act of Congress." Again, the construction that the ex- 
ception in paragraph 7 renders ail the homestead lands of Osage al- 
lottees aliénable and taxable at the end of 25 years, or on the death 
of the respective allottees, renders the provision of the fourth para- 
graph, that they shall be nontaxable and inaliénable until otherwise 
provided by act of Congress, ineffective and idle and Aies in the face 
of the rule that "ail the words of a law must hâve effect, rather than 
that part should perish by construction." And, flnally, this interpréta- 
tion violâtes the cardinal canon of construction that an exception or 
proviso in a statute affects and relates to the paragraph or clause in 
which it is found, or to which it is annexed, only, and not to the en- 
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tire statute, or to other sections, paragraphs, or clauses in it, unless a 
différent intention and purpose on the part of the législative body is 
clearly disclosed by the enactment. Thomas v. Woods, 173 Fed. 585, 
595, 97 C. C. A. 535, 545, 26 L. R. A. (N. S.) 1180, 19 Ann. Cas. 
1080; Leader Printing Co. v. Nicholas, 6 0kl. 302, 50 Pac. 1001, 
1003 ; 26 Amer. & Eng. Encyc. of Law, page 679. No other inten- 
tion or purpose is deducible from this act of Congress. The true con- 
struction of the exception in the seventh paragraph is that it is lim- 
ited in its effect to the homesteads of the class of Osage allottees who 
obtain certificates of competency — the class that is the subject of the 
sentence in which the exception is found. This construction is ration- 
al; it harmonizes and gives effect to ail the words and terms of the 
act, to the provision of the fourth paragraph that the homesteads of 
Osage allottees are nontaxable and inaliénable until otherwise pro- 
vided by Congress as the gênerai law of the subject, and to the excep- 
tion in paragraph 7 as the spécial law applicable to the homesteads of 
that class of Osage allottees who obtain certificates of competency. 
And as neither Cena June nor her heir, Howard Buffalo, were of this 
class, the restrictions upon the aliénation of their homestead lands 
were not affected by that exception, those lands were inaliénable on 
March 5, 1909. Buffalo's deed of them was void, and the decree be- 
low must be affirmed. 
It is 80 ordered. 
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(Circuit Court of Appeals, .Sixth Circuit. May 6, 191.3.) 

No. 2,293. 

BBOKERS (§ 6,3*) — CONTEACT RiGHT TO COMMISSION— "POT ThROUGII." 

Défendant, a corporation, desiring to move its plant to West Vir- 
ginia, plaintifC endeavored to procure a bonus to be given by West Vir- 
ginia parties to Induce the change, contemplatiug a conveyance of 15 
acres of ground, the érection of a structural building of a speclfled size, 
with certain swltches, and the payinent of .f!25,000 cash. Défendant 
agreed to pay plaintlff a speclfled commission "if this deal is put 
through." A tentative contract was drafted, but not executed, between 
persons representing the land, etc., to be contributed and defendant's 
offlcers. This contract provided for a transfer of the land and a pay- 
ment of $25,000 toward the cost of erectlng a building and installing a 
plant estimated to cost $180,000. The transaction was never com- 
pleted. Held, that the term "put through" meant to carry or conduet to 
a successful termlnation ; and plaintiff's engagement being not merely to 
obtain a party able and wllllng to enter into a given contract, but to brlng 
the transaction about, and not havlng done so, he was not entitled to 
recover. 

[Ed. Note.— For other cases, see Brolsers, Cent Dlg. §§ 79, 81, 94-96; 
Dec. Dlg. i 63.* 

For other définitions, see Words and Phrases, vol. 8, p. 7776.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Kentucky; Andrew M. J. Cochran, Judge. 

•For other cases see same topic & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by Dan H. Holton against the Job Iron & Steel Company. 
Judgment for défendant, and plaintiff brings error. Affirmed. 

Plaiiitlff sued to recover a coniiiiisslon claimed to hâve been eanied under 
a contract for procuriug a bonus lu ald of the building and lustallatlou of a 
maaufacturing plaut. Upon the trial verdict was dlrected for défendant. 
The propriety of thls direction is the principal question presented hère. 

Défendant was engaged in operatlnjç, at Ashland, Ky., a plant for the manu- 
facture of métal sheets. The détendant corporation (or, as it elalms, its prin- 
cipal stockholders and owners) desired to loeate a plant at Kenova, W. Va. 
The Kenova-Hnnthigton Land Company owned considérable land at Kenova, 
and se was Interested in promotlug the location of manufacturing corpora- 
tions there. Plaintiff undertook to open negotiations with the Land Com- 
pany upon the subject of bonus. On July 6, 1909, Job, who was apparently 
acting as defendant's président, gave plaintiff a letter stating that, if the 
parties owning the land at Kenova "are wililng to deed to us fifteen (15) acres 
of ground and erect thereon a steel structural building" of a certain size and 
suitable to the needs of the projeeted plant, also to put in necessary switches, 
"we will cause to be incorporated a company for profit," wlth a eapitallzatlon 
between certain maximum and minimum limlts, and to employ a number of 
men, whose maximum and minimum was also stated. Four days later, and 
on July 10, 1909, «Tob wrote plaintiff as follows : "Referring to our several 
conversations regarding the proposed bonus you are endeavorlng to secure 
for us at Kenova, W. Va., from the Huntington & Kenova Land Company and 
other parties, will say that if thls deal is put through we will be pleased to 
pay you in cash five (5) per cent, of the cost of buildings erected for us, or five 
(5) per cent, of the cash given us, in lieu of buildings, and also give you in 
stock of the company that opérâtes in Kenova, five (5) per cent, of the cost 
of the buildings given us, or such cash bonus as we may recelve. We re- 
serving, however, the privilège of paying thls commission ail In cash, if we so 
désire." (Ail italics wherever found In this statement are ours.) On July 
23d Job wrote plaintiff that: "We hâve decided, after a conférence with our 
stockholders, to close up with the Huntington & Kenova Land Company for 
the location and opération of a plant at Kenova, W. Va., under the following 
conditions : Twenty-flve thousand dollars (!j;25,000) in cash to be paid us 
when a satisfactory hond is executed. Fifteen (15) acres of land for a suitable 
site. Free switches to our site. An option on ten (10) additlonal acres at one 
dollar ($1.00) per acre, said ground to be held by the land company for us 
untll our plant is put in opération." 

The next day the Land Company wrote défendant, declining the proposition 
contained In the letter to plaintiff last referred to, but proposing to give 
ip20,000 in cash "to be paid along durlng the construction of your buildings," 
to give 15 acres of land for a suitable site, and also land equal to 32 build- 
ing lots of a certain size and in a certain location, together with free switches 
from a belt Une to the proposed site ; the donations of land and money to be 
made upon condition that défendant "enter info a satisfactori/ contract with 
the Land Company along the Unes discussed when your représentatives were 
hère as to the installation of your plant, the number of employés, the length 
of time which the plant should be operated and aU further agreemcnts made 
by your représentatives ichich inducod the donations above given." August 
4th the Land Company advised défendant by letter that the former's board 
of dlrectors liad appolnted a conimlttee with power to close negotiatlons for 
the location of the plant, the Laiid Company to give a cash bonus of $25,000, 
together with the site, building lots, and free swltehlng provisions above re- 
ferred to, "provided a satisfactory contract is entered into by you with this 
company. The sélection of the site for the plant and the lots and the ternis 
of the contract to be left to the coninvittee appolnted and your représenta- 
tives." At sonie date (probably between August 4th and August 6th) the 
ucting président, the secretary-treasurer, and the superintendent of défendant 
met wlth the authorized représentatives of the Land Company. At this after- 
noon meeting a draft of a proposed contract between défendant and tUe Land 
Company was prepared by the latter's attorney. 
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Plalntiff's évidence tended to show that the représentatives of botli parties 
were présent durlng tlie actual dictation of the contract to a stenographer, aud 
that as questions froui tiine to tinie arose they were discussed and the dieta- 
tion uiade to cover tlie agreements from tinie to tinie reached, and that the 
contract as dictated emljodied the agreenieuts aud concessions of the parties 
as tlien and tliere niade; tliat tlie contract was to be written up, and that 
in tlie eveuing the i)arties "were to corne back and go over it; it was agreed 
upon, and they were to come back and sign it" ; that in the eveuing ail the 
parties présent at the afteruoon meeting appeared, except défendant'» secre- 
tary-treasnrer, who had beeu called home ; that the parties présent went over 
tlie contract aud agreed to it ; that the two other représentatives of défend- 
ant agreed that the secretary would return the next day with the corporate 
seal and that tlie contract would then be executed. The parties claimed to rep- 
resent défendant did not appear the next day, and the draft o£ contract was 
ne ver executed, and notliing further was done in the way of carrying out the 
proposed deal. 

Upon the trial Job assigned, as reasons why the contract was not signed 
at the time: (a) That it was to hâve been tlie individual contract of four 
principal owners of the corporation, and not that of the corporation itself; 
(b) that the contract was to be submitted to the attorney of those parties ; 
and (c) that the freight rates at Kenova were to be made the same as at Ash- 
land. The secretary testified that the provisions for forfeitures and for bond 
(at another place in the record printed as "bonus") were unsatisfactory, say- 
ing: "No sane man would sign such a contract. It could not be complied 
with." Plalntiff testifled that Job told him on August 6th that he expected 
to carry out the contract, but a little later announced that it could not be 
executed because of inability to finance the enterprlse, especially (it would ap- 
pear) in taking care of loans at the Ashland bank, which Job thought would 
be called if the location at Kenova was made. Such, in substance, we construe 
to hâve been the reason given by Job to the Land Company on August 13th 
for the Iron Company's declination of the Land Company's "proposition." 
AU the correspondence and negotlations referred to were had in 1909. 

The draft of proposed contract provided that the Land Company should (a) 
give $25,000 towards the cost of erecting the building and installing the plant 
(estlmated to cost $180,000), to be paid from tlme to time as the work of 
érection and installation progressed and in the same proportion that the re- 
mainlng $155,000 should be paid by défendant; (b) convey 15 acres of land 
and 32 lots described ; (c) procure certain switching privilèges— the lots and 
the 15 acres to be conveyed only on defendant's furnishing bond with a good 
and solvent surety company as surety, to 6e approved bp the Land Company, 
in the penalty of $36,000, condltioned for the performance "of every condi- 
tion of this contract," and to remain in force "until each and every condition 
to be performed by the party of the second part has been fully and com- 
pletely performed." The draft of contract provided that défendant should 
erect and install a building and plant "estlmated to cost not less than 
$180,000," the building to be not less than 680 feet long by 130 feet wide; 
that the 15 acres should be used only for manufacturing purposes ; that the 
opération of the plant should begln by April 1, 1910; that opération should 
continue for 12 nionths thereafter (with not less than a certain nuinber of 
men "regularly employed for a period of 12 months"), except as interrupted 
by strikes or other named contlngencies, the opération to cover the period of 
such interruptions in addition to the 12 months ; and that in case of defend- 
ant's failure to carry out ail of Its proposed agreements it should, at the 
option of the Land Company, pay to the latter .¥300 per acre for the 15 acres 
and $200 for each of the 32 lots, plus the $25,000 cash bonus, with interest 
thereon, "as liquldated damages for and in lieu of its failure to so fully and 
completely carry out the promises and conditions of this contract." 

Williams, Scott & Lovett, of Huntington, W. Va., and Hager & 
Stewart, of Ashland, Ky., for plaintifif in error. 

S. S. Willis, of Ashland, Ky., for défendant in error. 
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Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge (after stating the facts as above). We 
pass by ail questions except the single one whether, as matter of law, 
the évidence tended to show that plaintiff had "put through" a deal 
between défendant and the Land Company within the meaning of the 
contract, assuming, for the purposes of this opinion (but not decid- 
ing), that the défendant corporation was, in the negotiation of the 
contract, effectively represented by Job and his associâtes. 

Plaintifï relies upon the letter of July lOth as containing the con- 
tract sued upon. The promise contained in that letter is to pay the 
commission only in case the "deal is put through." The District Judge 
was of opinion that, as matter of law, the required condition had not 
been performed. We think this the correct view. The Century Dic- 
tionary defines the term "put through" as "to carry or conduct to a 
successful termination." The question thus is: Did the évidence 
tend to show that the proposed deal was carried to a successful ter- 
mination? An affirmative answer to this question requires, first, the 
existence of a "deal" or contract between défendant and the Land 
Company ; and, second, the carrying into effect of such deal. 

It is readily apparent that défendant did not promise to pay plain- 
tiff a commission for merely obtaining a party able and willing to en- 
ter into a given contract. The agreement does not so provide. On 
the contrary, it provides only for payment if the deal is "put through." 
The rule applicable to ordinary cases of brokerage contract to furnish 
a purchaser (as recognized in cases such as Kock v. Emmerling, 22 
How. 69, 16 X. Ed. 292) has thus no application. Moreover, not only 
does the contract relied upon fail to state the terms of a deal which 
would be satisfactory to défendant, but référence to the letter of July 
6th (which it is claimed formed the basis for the alleged contract of 
July lOth) shows that the deal then in mind was never carried out, for 
that contemplated deal embraced the entire furnishing of a building, 
while the performance relied upon, so far as the building is concerned, 
embraces only a contribution of $25,000 toward the érection of a build- 
ing and installation of a plant, estimated to cost $180,000. It is also 
évident that, until the parties met at the time the draft of contract 
was prepared, the détails of a deal between them had never been agreed 
upon, for there remained open for negotiation and agreement the mak- 
ing of a "satisfactory contract," the terms of which (and of the pro- 
posed bond), as well (it would appear) as the sélection of the acreage 
site and the lots, were still left "to the committee appointed and your 
représentatives." Nor was there in existence any prior contract be- 
tween plaintifï and défendant for the payment of commission on the 
procuring, or even on the putting through, of a deal embodying ail 
the terms contained in such draft of contract. It follows that no gen- 
erosity of proposai made by the Land Company would entitle plaintiff 
to a commission, unless, at least, such proposai ripened into an actually 
accomplished deal. Haie v. Kumler, 85 Fed. 161, 29 C. C. A. 67. 

The question then is : Did what took place in connection with the 
préparation of draft of contract amount to a "putting through" of 
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a deal? It seems clear it did not. We think the District Judge cor- 
rectly interpreted the contract as meaning: 

"If you make a deal between us and the Kenova-Huntington Land Company, 
and the deal is put through, and the buildings are erected, or the cash given, 
then we will pay you thls commission." 

It would seem true that if the parties had executed the contract 
as drafted, and défendant had thereafter, to prevent its performance, 
refused to carry it out (whether in respect to giving of bond, or other- 
wise), plaintiff would be entitled to commission by virtue of an implied 
agreement not to prevent performance. But the contract was never ex- 
ecuted, and we think the "deal" was never efïectively made. It can- 
not be maintained that the eiïect of the approval by defendant's rep- 
résentatives of the varions terms of the proposed contract, as the 
same was being dictated, was tantamount, in légal eiïect, to an actual 
exécution of the contract; for the parties plainly understood and in- 
tended that the contract was not effective until actually executed and 
delivered, and such was the légal situation. And until so executed 
and delivered we think it was subject to withdrawal by either party. 
Surely the expression of approval of the completed draft by two of 
defendant's représentatives, in the absence of the third, in connec- 
tion with the postponement of the time of exécution, did not amount 
to a contract. Moreover, the contract as drafted was, at the most, 
merely executory. No bonus was to be paid or conveyance made 
under it until the exécution by défendant of a bond for $36,000, with 
surety approved by the Land Company, the actual form and language 
of which bond were not agreed upon, except in gênerai terms. 

Still further, the bonus was not to be paid on the signing of the 
contract, or even on the exécution of the bond, but only as the érec- 
tion and installation progressed, and in connection with defendant's 
contributions toward the same. Were it to be conceded, for the pur- 
poses of argument, that an arbitrary and capricious refusai on the 
part of the défendant to exécute the draft of contract would entitle 
plaintifï to commission, such concession would be of no value, for the 
évidence does not indicate that defendant's refusai (so far as concerns 
the objection of financial inability) was arbitrary or capricious. On 
the other hand, there is no attempt to show the falsity of thç repré- 
sentations of financial inability ; and it might well be that the require- 
ment of surety bond in the amount provided, to continue in effect at 
least until April 1, 1911 (a period of one year and eight months), and 
perhaps longer, securing not only the repayment of the bonus paid, 
but a substantial amount in addition (on account of the price of the 
site and lots), as liquidated damages for defendant's failure to carry 
out the conditions of the contract (including the practically continuons 
opération of the plant), might well prove so onerous as to be imprac- 
ticable, and even prohibitive. 

It results from thèse views that the judgment of the Circuit Court 
should be affirmed, with costs. 
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THE SARATOGA. 

(Circuit Court of Appeals, Second Circuit. April 14, 1913.) 

No. 160. 

1. Maritime Liens (§ 1*) — Existence — Statutes. 

Prior to Act Cong. June 23, 1910, c. 373, 36 Stat. 604 (U. S. Comp. 
St. i^upp. 1911, p. 1191), giving a maritime lieu on domestic vessels for 
repairs, aud su]ierseding ail state laws on the siibject, tliere was no lieu 
In tlie United States for repairs niade or supplies furnlslied to domestic 
vessels, unless given by a statute of the state wliere the l'epairs were 
made aud the supplies furnished. 

[Kd. Note.— For other cases, see Maritime Liens, Cent. Dig. § 1 ; Dec. 
Dig. § 1.*] 

2. ilARiTiME Liens (§ 17*) — Repaiks — Statutes. 

Act Cong. June 23, 1910, c. 373, 36 Stat. 604 (U. S. Comp. St.' Supp. 
1911, p. 1191), giving a maritime lien for repairs furnished to domestic 
vessels, does uot apply to a claim for repairs furnished in .luly, 1907. 

LEd. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 20, 22 ; 
Dec. Dig. § 17.*] 

3. Maritime Liens (§ 28*) — Rep.\ibs — Authokity or Captain. 

The owner of a domestic vessel could not hy agreement create a mari- 
time lien in favor of libelaiit for repairs furnished to the sliip, good as 
against sub.sequent owuers. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dig. §§ 46, 47; 
Dec. Dig. § 28.*] 

4. JIahitime Liens (§ 17*) — Rbpairs — State Statutes — Construction. 

("ode Va. 1904, § 2963, provides that a persoii having a daim against 
the master or owner of a steaniboat found withln the jurisdiction of 
the state for materials or supplies may in a pending suit sue out an at- 
tachment against the vessel, etc. Hcld not to create a maritime lien 
for repairs furnished on vessels withln the state, so as to create a jus 
in re and authorize a proceeding in rem against a vessel, but to cOufer 
a mère right of attachment on vessels found withln the jurisdiction of 
the state in an action for debt. 

fEd. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 20, 
22; Dec. Dig. § 17.* 

Maritime liens created by state laws, see note to The Electron, 21 
C. C. A. 21.] 

Appeal from the District Court of the United States for the South- 
ern ]3istrict of New York. 

Libel in admiralty by the Newport News Shipbuilding & Dry Dock 
Company against the Saratoga to enforce an alleged hen for repairs. 
From a judgment for Hbelant, the New York, Albany & Troy Trans- 
portation Company, claimant, appeals. Reversed. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham and Roscoe H. Hupper, both of New York City, of 
counsel), for appellant. 

Carpenter & Park, of New York City (Samuel Park, of New York 
City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. Ivlarch 24, 1911, the Newport News Ship- 
building & Dry Dock Company filed this libel in the United States 

•For other cases see same topic & § numbek in Dec. & Am, Digs. 1907 to date, &. Rep'r Indexe» 
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District Court for the Southern District of New York against the 
steamer Saratoga. ~ The hbel alleged that July 8, 1907, one Hudson, 
a résident of Norfolk, Va., and owner of the steamer, employed the 
libelant to do repairs on her, the vessel being pledged as security for 
payment ; that repairs costing $19,914.86 were completed September 
12th, andthere remained due and unpaid at the time of the filing of 
the libel a balance of $4,500, with interest. The only évidence of an 
agreement that the repairs were to be made upon the crédit of the 
vessel was the following written order, signed by Hudson, supple- 
mented by his testimony that he knew it to be the custom at ail ship- 
yards to look to the vessel and owners : 

"Xewport News, Va., July 8, '07. 
"Newport News Shipbuilcling & Dry Dock Co. : 

"Please furnish labor and material for performing the following work on 
Str. Saratoga for aceount of vessel and owners : Install boilers, repair en- 
glue, paddle wlseels, and get niachinery in shape to run boat as directed by 
Capt. Hudson. Do by day's worlî. Kusli work. Geo. P. Hudson." 

November 1, 1907, Hudson sold the steamer to the New York & 
Albany Transportation Company. August 3, 1909, that company hav- 
ing gone into the hands of a receiver, she was sold at public auction 
to the Manhattan Navigation Company, which sale having been set 
aside, she was November 25, 1910, sold again to one Fentriss, who 
on December 9, 1910, sold her to the claimant. 

[1-4] It was settled in the case of The General Smith, 4 Wheat. 
438, 4 Iv. Ed. 609, that there js in this country no lien for repairs 
made or supplies furnished to domestic vessels, unless it be given by a 
statute of the state where the repairs are made or the supplies are 
furnished. This continued to be the law until Congress enacted Act 
June 23, 1910, c. 373, 36 Stat. at L. 604 (U. S. Comp. St. Supp. 
1911, p. 1191), giving such a lien and superseding ail state laws on 
the subject. This act does not apply to the claim sued on, which 
arose in 1907. Obviously Hudson could not by agreement create a 
maritime lien in favor of the libelant good against subséquent owners 
of the vessel. Therefore the libelant could not recover on the claim 
as stated in the libel. The answer, however, set up that the repairs 
were made on the personal crédit of Hudson and that the libelant was 
barred by lâches from setting up any lien it may bave had. The par- 
ties subsequently stipulated that section 2963 of the Code of Virginia 
should be considered as évidence in the case. It reads as f ollows : 

Section 2963 of the Code of Virginia: 

"If any person lias any claim against tlie niaster or owner of any steamboat 
or otlier vessel, raft, or river cratt, or against any steamboat or other vessel, 
raft, or river craft, found within tlie jurisdiction of the state, for materials 
or supplies furnished or provided, or for work done for, in, or upon the same, 
or for wharfage, salvage, pilotage, or for any contract for transportation of, 
or any in.1iiry done to, any person or property by such steamboat or other 
vessel, raft, or river craft, or by any person having charge of her, or In her 
employnient, such person shall hâve a lien upon such steamboat or other ves- 
sel, raft, or river craft, for such materials or supplies furnished, work done, 
or services rendered, wharfage, salvage, pilotage, and for such contract or 
injury as aforesaid ; and may, in a pending suit, sue out of the clerk's office 
of the circuit court of the county, or in the circuit or corporation court of 
the corporation in which such steamboat or other vessel, raft, or river craft, 
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may be found, an attachment against such steamboat or other vessel, raft, or 
river craft, with ail her tackle, apparel, f urniture, and appurterianees, or 
against the estate of such master or owner. Any attachment may be sued 
out under this section for a cause of action that may hâve arisen without the 
jurlsdiction of this state, as well as within it, if the steamboat or other vessel, 
raft, or river craft, be within the jurlsdiction of this state at the time the 
attachment is sued out or executed." 

Thus we are required to détermine whether the law of Virginia did 
impose a lien upon the steamer. Although the statute does state that 
there shall be a Hen upon every vessel for materials or supplies fur- 
nished and work donc, the question is whether a jus in re — that is, 
a property right in the vessel continuing through ail changes in own- 
ership — is intended, or only a lien resulting from judicial seizure. 
We think the latter is meant. The act does not authorize any proceed- 
ing in rem against the vessel. It provides that in a pending suit an 
attachment may issue against the vessel or the estate of the master 
or owner. This may issue even when the materials hâve been sup- 
plied and the work done without the state. No distinction is made 
between vessels owned in Virginia and those owned in other states. 
Surely the state of Virginia cannot hâve intended to create a lien upon 
domestic vessels of other states for materials supplied or work done 
there. Moreover, the lien is given and the right to attach conferred 
upon vessels "found within the jurisdiction of the state." If a jus in 
re had been intended, it could hâve been enforced in the admiralty 
wherever the vessel was found. It is also noteworthy that the sec- 
tion is contained in chapter 141, entitled "Of Attachment and of 
Bail." Section 2971 of that chapter provides that the plaintifï shall 
hâve a lien "from the time of the levying of such attachment." This 
seems to plainly imply that he shall not hâve it before. AU of which 
goes, we think, to show that the statute only provides a provisional 
remedy or mesne process quite familiar at common law. 

We hâve not overlooked the f act that Judge Hughes has corne 
to a contrary conclusion as the resuit of his opinion that the 
act gives a right against the vessel in rem. Stewart v. Potomac Ferry 
Co. (C. C.) 12 Fed. 296 ; Aitcheson v. Endless Dredge (D. C.) 40 
Fed. 253. We think thèse décisions inconsistent with Garcia y Léon 
V. Galceran, 11 Wall. 185, 20 L. Ed. 74. In it the law of Louisiana 
giving a lien or privilegium for seamen's wages was under considéra- 
tion. The seamen proceeded at common law against the owner in 
personam and by virtue of the privilegium seized the vessel. From 
a judgment in their favor the owner took a writ of error to the Su- 
prême Court, contending that the action was one in rem, and there- 
fore not within the jurisdiction of the state court. The Moses Tavlor,, 
4 Wall. 411, 18 h. Ed. 397; The Hine v. Trevor, 4 Wall. 555, 18 L. 
Ed. 451. The judgment, however, was aftirmed; Mr. Justice Clif- 
ford saying at pages 188, 189 of 11 Wall. (20 L. Ed. 74): 

"Services, as mariners on board the schoouer Gallego, were rendered by each 
of the appellees in thèse cases, and their clalms for wages remalnlng unpaid, 
on the 8th of August, 1868, they severally brought suit In personam against 
Joseph Maristany, the sole owner of the schoouer, to recover the respective 
amounts due to them as wages for their services as such mariners. 

"Claims of this kind create a lien upon the vessel under the laws of that 
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State qulte similar to the lien which arises In such cases under the maritime 
law. They accordingly applied to the court where the suits were returnable 
for writs of séquestration, and the same, havlng been granted and placed 
in the hands of the sheriff for service, were levied upon the schooner as a 
security to respond to the judgnaents which the plaintifCs in the respective 
suits might recover against the owner of the vessel, as the défendant in the 
several suits. 

"Such a writ when duly issued and served in such a case has substantially 
the same effect in the practlce of the courts of that state as an attachaient 
on mesne process in jurisdictions where a creditor is authorized to employ 
such a process to create a lien upon the property of his debtor as a security 
to respond to his Judgment. Neither the writ of séquestration nor the process 
of attachment is a proceeding in rem, as known and practiced in the ad- 
miralty, nor do they bear any analogy whatever to such a proceeding, as the 
suit in ail such cases is a suit against the owner of the property, and not 
against the property as an offendlng thing, as in case where the libel is in 
rem in the admiralty court to enf orce a maritime lien in the property." 

The decree is reversed, with costs. 



PRIDDY V. THOMPSOX. 

(Circuit Court of Appeals, Eighth Circuit. April 25, 1913.) 

No. 3,830. 

(Syllabus by the Court.) 

1. Indians (§ 15*) — Allotment io Minor— Resteictions on Aliénation— 

Removal. 

The restrictions on the aliénation of their allotnients by Creek minors 
imposed by the Creek agreements and acts of Congress were not subject 
to removal or modification, either in duration or effect, In March, 1908, 
by decrees of the district courts of Oklahoma, pursuant to section 4955a, 
Snyder's Comp. Laws of Oklahoma, 1909, tliat such minors might traiisact 
gênerai or spécifie business, or make gênerai or spécifie contracts or con- 
veyances with the same effect as if they were of âge. That law of the 
State of Oklahoma was inapplicable to such restrictions and to the rlghts 
of such minors and of their grantees. 

[Ed. Note.— For other cases, see Jndians, Cent. Dig. §§ 17, 29, 34, 37- 
44; Dec. Dig. § 15.*] 

2. Statutes (§ 162*) — Construction— General and Spécial. 

Spécifie législation upon a particular subject is not affected by a gên- 
erai law upon the same subject unless it clearly appears that the provi- 
sions of the two laws are so répugnant that the legislators must hâve 
intended by the later to modify or repeal the earlier législation. The 
spécial act and the gênerai law must stand together, the one as the law 
of the particular subject and the other as the gênerai law of the land. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 235-237; Dec. 
Dig. § 162.*] 

3. Mines and Minebals (§ 81*) — Ejectment (§ 9*) — Right to Maintain— 

OlL AND GaS LEASE. 

A grantee who has never been In possession, under a lease of the oil 
and gas in a spécifie tract of land, of the right to prospect for, extract, 
and appropriate them and of the right to occupy and use so inuch of the 
surface of the land only as may be necessary to find and remove the oil 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and gas, may not maintaln ejeetiueut thereon, because the lease grants 
DO corporeal interest or hereditameiit. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 211; 
Dec. Dig. § 81;* Ejectment, Cent. Dig. §§ 16-29; Dec. I)ig. § 9.*J 

4. MiNBS AND MiNEKALS (§ 73*) — OlL AND GAS LeASE— OWNEBSHIP— NaTDEB 

OP Grant. 

011 aud gas in tlie eartli are, unlike ore and coal, fugacious and in- 
capable of ownership distinct froni tlie land, and a grant cl' the oil and 
gas in a tract of land is a grant of that part of tbe oil and gas therein 
wbich the grantee may find and captnre, no title vests untU the oU or 
gas Is reduced to possession by extracting tbe same from the eartb, and 
henee the lease is a grant of an incorporeal hereditament. 

[Kd. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 
201, 210; Dec. Dig. § 73.*] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Action by Emerson Priddy against W. A. Thompson. Judgment 
for défendant, and plaintifï brings error. Affirmed. 

Haskell B. Talley, of Tulsa, Okl., for plaintifï in error. 
C. L. Thomas and George S. Ramsey, both of Muskogee, Okl., for 
défendant in error. 

Before SANBORN, Circuit Judge, and Wm. H. MUNGER and 
TRIEBER, District Judges. 

SANBORN, Circuit Judge. This writ présents two questions: 
Had a district court of the state of Oklahoma on March 2, 1908, juris- 
diction to avoid, or to change in efifect or duration, the restriction upon 
the aliénation of the allotted homestead of a Creek minor, by means 
of a decree pursuant to section 4955a of Snyder's Compiled Laws of 
Oklahoma 1909, that the rights of majority concerning contracts and 
the leasing of his allotment were conferred upon him; and may a 
lessee of the oil and gas deposits of a certain tract of land, of the 
right to prospect for, extract, and use them, and of the right to occupy 
so much only of the surface of the land as may be reasonably neces- 
sary to carry on the work of fînding, extracting and removing the oil 
and natural gas therefrom, who lias never been in possession of the 
land, sustain an action of ejectment therefor against a défendant in 
possession of the property? The court below answered both thèse 
questions in the négative and dismissed the action of ejectment which 
had been brought by the plaintifï, an assignée of an oil and gas lease 
of his homestead allotment made by Fred Saulsbury, a Creek freed- 
man, on March 2, 1908, when he was only 19 years of âge. 

[1] There was a statute of the territory of Oklahoma enacted in 
1895 (Laws 1895, c. 37, art. 2) to the effect that the district courts of 
its counties might, by decree, enipower any résident of the territory 
under the âge of 21 years to transact business in gênerai and to trans- 
act any business specified with the same effect as if the business were 
donc by a person above the âge of 21 years. Snyder's Compiled Laws 
of Oklahoma, 1909, § 49S5a. Saulsbury was a citizen of the Indian 
Territory prior to November 16, 1907, when that territory became a 

•For other cases see same topio & § ndmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



PKIDDY V. THOMPSON 957 

part of the state of Oklahoma upon its admission to the Union. The 
enabling act of that state approved June 16, 1906 (34 Stat. c. 3335, 
§ 13, p. 275), and section 2 of the schedule to the Constitution of Okla- 
homa (Snyder's Laws of Oklahoma 1909, p. 137), provided that ail 
laws in force in the territory of Oklahoma should be extended, as 
far as applicable, over the state of Oklahoma upon its admission into 
the Union, and therefore over what was theretofore the Indian Ter- 
ritory. Saulsbury made the lease under which the plaintiff claims on 
March 2, 1908, by authority of a decree of one of the district courts 
of the state of Oklahoma rendered under the law of 1895, to the ef- 
fect that although he was bnly 19 years of âge he was empowered to 
make it with the same efifect as if it were made by a person more than 
21 years of âge. The défendant contends that this law of 1895 was 
inapplicable to the restriction upon the aliénation of the homestead 
allotment of this minor which was imposed by the United States and 
the Creek Nation, that the district court of Oklahoma was without 
jurisdiction to annul that restriction, or to diminish the term of its 
duration, and that its decree and the lease thereunder were ineffective, 
vAi'ûe the plaintiff insists that the Oklahoma law was extended over 
the former Indian Territory on November 16, 1907, and thereafter 
applied to and governed ail minors in the state of Oklahoma and ail 
their property rights including the restrictions upon the aliénation of 
their allotments. 

Saulsbury derived the title to his homestead from the United States 
and the Creek Nation. They had the right and the power to grant 
or to withhold it from him and, a fortiori, to fix the conditions and 
limitations on which he should hold and use it. They provided, by 
section 4 of the original Creek agreement approved March 1, 1901, 
that no allotment of any minor should be sold during his minority 
(31 Stat. c. 676. § 4, p. 863), and by the supplemental Creek agreement 
approved June 30, 1902 (32 Stat. c. 1323, § 16, p. 503), that the home- 
stead allotment of each Creek citizen should remain nontaxable, in- 
aliénable, and free from any incumbrance whatever for 21 years from 
the date of the deed therefor. By the Act of May 2, 1890, 26 Stat. 
c. 182, § 31, p. 94, the laws contained in chapter 73 of Mansfield's 
Digest of the Laws of Arkansas, so far as they were not locally in- 
applicable or in conflict with any law of Congress, had been put in 
force in the Indian Territory, and section 3464 of that chapter pro- 
vided that maies under 21 years and females under 18 years of âge 
shouid be considered minors. So that Saulsbury was a minor when 
thèse restrictions upon the aliénation of his homestead allotment were 
imposed, and he continued to be a minor and his homestead continued 
to be subject to prohibitive restrictions against its aliénation, or in- 
cumbrance by lease, or otherwise, on March 2, 1908, unless his allot- 
ment was relieved from those restrictions by the decree of the district 
court under the Oklahoma law of 1895. This conclusion has not been 
reached without considération of and reflection upon the contention 
of counsel for the plaintiff that the decree merely fixed the status or 
domestic social condition of Saulsbury. But the légal and actual 
effect of the decree, if it was valid, was to shorten the term of re- 
striction upon the aliénation or incumbrance of this homestead fîxed 
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by the United States and the Creek Nation two years, for it permitted 
him to lease his allotment when he was 19 years of âge, although by 
the Creek agreements and congressional restrictions he was prohibited 
from so doing until he was 21 years of âge. Was there then no meth- 
od by which a minor allottee could avail himself of the benefit of a 
lease of his allotment ? The answer is that the United States had pre- 
scribed a way and had thereby excluded ail others. There was a law 
in Arkansas which had been in force in that state since 1869, found 
in section 1362 of Mansfield's Digest of the Laws of Arkansas, from 
which the law of Oklahoma of 1895 appears to hâve been copied, 
which authorized the circuit courts of Arkansas to empower minors 
to transact business as if they were of âge. Congress extended many 
of the gênerai laws of Arkansas over the Indian Territory, but it 
declined to put this law in force in that territory. On the other hand, 
it granted to the district courts of the Indian Territory the jurisdic- 
tîon commonly given to probate courts, full, complète, and exclusive 
jurisdiction of the leasing of the allotments of minors and incompé- 
tents (Act of April 26, 1906, c. 1876, 34 Stat. 137, 145, 148, § 20), of 
the guardianship of minors and incompétents, and of the administra- 
tion of estâtes of decedents, whether Indians, freedmen, or other- 
wise. Act of April 28, 1904, 33 Stat. 573, c. 1824, § 2; Morrison v. 
Burnette, 154 Fed. 617, 621, 83 C. C. A. 391, 395. 

This, therefore, was the situation when the state of Oklahoma was 
admitted into the Union and the Indian Territory became a part of 
it. The United States had prohibited the aliénation of their homestead 
allotments by Creek minors except by means of the probate jurisdic- 
tion over them, their allotments, and the leases thereof, which it had 
vested exclusively in the district courts in the Indian Territory sitting 
as probate courts, and it had carefully withheld from those and ail 
other courts the power to abolish, diminish, or modify by adjudging 
that thèse minors might lease or sell their allotments as though they 
were adults, the restrictions upon the aliénation of their lands which 
it had imposed. The jurisdiction over the leases and allotments of 
thèse minors, and over their guardianship, together with ail the other 
probate jurisdiction of the district courts of the Indian Territory, was 
transferred to and vested, not in the district courts of the state of 
Oklahoma, but in the county or probate courts of that state when it 
was admitted into the Union on November 16, 1907. 34 Stat. 277, 
§ 19; Act March 4, 1907, c. 2911, 34 Stat. 1287, § 3; Constitution 
of Oklahoma, art. 7, § 12 ; Snyder's Comp. Laws of Oklahoma 1909, 
p. 88 ; Schedule of the Constitution of Oklahoma, § Zî ; Snyder's 
Comp. Laws of Oklahoma 1909, p. 140; Davis v. Caruthers, 22 Okl. 
323, 97 Pac. 581, 583; Eaves v. Mullen, 25 Okl. 679, 107 Pac. 433, 
436; Burdett v. Burdett, 26 Okl. 416, 109 Pac. 922, 924, 925, 35 L. 
R. À. (N. S.) 964. In addition to the watchful préservation of its 
control over thèse allotments which the législation which has been 
recited évinces, the United States had expressly reserved its power 
over them and the aliénation and incumbrance of them by the proviso 
to the first section of the enabling act of Oklahoma : 

"That nothing contained in the sald Constitution (of Oklahoma) shall be 
construed to limit or impair the rights o£ persons or property pertainlng to 
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the Indlans of said territories (so long as sucli rlghts shall remaln unex- 
tlnguished) or to limit or affect the authority of the government of the United 
States to make any law or régulation respecting such Indlans, their lands, 
property, or other rlghts by treaties, agreemeut, law, or otherwise, which 
it would hâve been compétent to make if this act had never been passed." 
34 Stat. 267. 

The United States then, at the admission of the state of Oklahoma, 
as we hâve seen, had lawfully restricted the ahenation by Creek minors 
of their homestead allotments until they came of âge, except that by 
an order of the proper district court in the Indian Territory sitting as 
a probate court in regular proceedings therefor, such minor might 
be authorized to lease his property. If in this state of the législation 
any state or territory had enacted a law adding the exception that such 
allotments might be leased by the minor upon the order of one of the 
trial courts of that state or territory, to the efïect that such minor 
might act, contract, or convey as though he were of âge, that law 
would hâve been ifi conflict with the acts of Congress and void, be- 
cause the United States by excluding the law of Arkansas to that 
efïect from the gênerai laws of that state which it put in force in the 
Indian Territory rendered that law and any other territorial or state 
law of like character inapplicable to the rights of Creek minors in 
their homestead allotments, and to the restrictions upon the aliénation 
of them. And by the same mark, and also because thèse restrictions, 
their nature and duration, are within the exclusive jurisdiction and 
power of the United States, and may not be destroyed or modified 
without its clear assent, the law of Oklahoma of 1895 of the same 
character, set forth in section 4955a and those which follow, of the 
Compiled Laws of Oklahoma 1909, was inapplicable to thèse rights 
and restrictions at and after the admission of that state to the Union, 
and the extension of ail the laws of Oklahoma, so far as applicable 
over the Indian Territory by the Oklahoma enabling act (34 Stat. 275), 
and section 2 of the Schedule to the Oklahoma Constitution (Laws 
1909, p. 137), failed to subject them to it. 

[2] TSe law of 1895 is a gênerai law applicable to minors in the 
state of vJklahoma who are not governed by spécial législation. The 
Creek agreements and the acts of Congress constitute spécial législa- 
tion governing the restrictions imposed by the United States upon the 
aliénation of the allotments of minor allottees, which excludes the 
gênerai law from application thereto under the familiar rule that 
spécifie législation upon a particular subject is not afifected bv a gên- 
erai law upon the same subject, unless it clear ly appears that the pro- 
visions of the two laws are so répugnant that the legislators must 
hâve intended by the later to modify or repeal the earlier act. Such 
does not appear to hâve been the intention of the legislators in this 
case, and under such circumstances the spécial législation and the gên- 
erai law must stand together; the one as the law of the particular 
subject, and the other as the gênerai law of the land. Christie-Street 
Commission Co. v. United States, 136 Fed. 326, 333, 69 C. C. A. 464, 
471 ; Gowen v. Harley, 56 Fed. 973, 978, 979, 6 C. C. A. 190, 196; 
State v. Stoll, 17 Wall. 425, 436, 21 L. Ed. 650; Board of Com'rs of 
Seward County v. ^tna Life Ins. Co., 32 C. C. A. 585, 590, 90 Fed. 
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222, 227; The Distilled Spirits, 11 Wall. 356, 365, 20 L, Ed. 167; 
Henderson's Tobacco, 11 Wall. 652, 658, 20 L. Ed. 235. 

About three months after this lease was made Congress passed the 
Act of May 27, 1908, c. 199, 35 Stat. 312. That act and the construc- 
tion and légal effect given to it by this court and by the Suprême Court 
of Oklahoma are consistent with the conclusion which has been reached 
in this case. Truskett v. Closser, 198 Fed. 835, 839, 840, 117 C. C. A. 
477; Jefferson v. Winkler, 26 Okl. 653, 110 Pac. 755, 758; Wilson v. 
Morton, 29 Okl. 745, 119 Pac. 213. That act was not passed, as coun- 
sel for the plaintiff contends, because prior to its passage the Oklahoma 
law of 1895 was applicable to the restrictions upon the aliénation of the 
allotments of Creek minors and for the purpose of depriving it of fur- 
ther application. The chief object of its enactment was to remove 
certain restrictions upon the aliénation of the allotments of some of 
the members of the Five Civilized Tribes, and if any purpose regard- 
ing the law of 1895 ever entered the minds of the legislators who 
passed this act of 1908, that purpose was to make it clear beyond 
doubt that the law of 1895 was inapplicable to the restrictions imposed 
by Congress upon the allotments of members of those tribes who were 
minors. The court below committed no error in its négative answer 
to the first question in this case. 

[3] Moreover, if the lease had been valid the plaintiff could not 
hâve maintained ejectment upon it, because no one under it had ever 
taken possession of any of the land described in it, or found or re- 
duced to possession any of the oil or gas in the land, and the lease 
therefore granted no corporeal hereditament. Title in the plaintiff 
to a corporeal interest is essential to the maintenance of ejectment by 
one who has never been in possession. 

[4] Oil and gas in the earth, unlike ore and coal, are fugacious and 
are not susceptible to ownership distinct from the soil. A grant by 
lease or deed of the oil or gas in a specified tract of land and of the 
right to occupy and use so much of the surface of the land only as 
may be necessary to prospect for and remove the gas and oil is not a 
grant of the oil and gas in the land, but of such a part thereof only as 
the grantee finds and reduces to possession. It vests no title to any oil 
or gas which he does not extract and reduce to possession, and hence 
no title to any corporeal right or interest. It is therefore insuiîicient 
to maintain ejectment by a grantee who has never taken possession of 
the land or prospected for or found any oil or gas under it. Kelly v. 
Keys. 213 Pa. 295, 62 Atl. 911, 912, 110 Am. St. Rep. 547; Kolachny 
v. Galbreath, 26 Okl. 772, 110 Pac. 902, 906, 38 L. R. A. (N. S.) 451 ; 
Dark v. Johnston, 55 Pa. 164, 168, 93 Am. Dec. 7Z2 ; Gillespie v. Fui- 
ton Oil & G. Co., 236 111. 188, 86 N. E. 219; Funk v. Haldeman, 53 
Pa. 229; Hicks v. American Natural Gas Co., 207 Pa. 570, 57 Atl. 
55, 65 L. R. A. 209. 

There was no error in the trial of this case, and the judgment be- 
low is affirmed. 
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lOWA CENT. RT. CO. v. HAMPTON ELECTKIC LIGHT & POWER CO.f 

(Circuit Court of Appeals, Eighth Circuit. April 21, 1913.) 

No. 3,796. 

1. Railroads (§ 484*) — Cotjbts (§ 366*) — Fires— Actions— Presumption. 

Tiie construction given to Code lowa 1S97, § 2056, provlding tliat a rall- 
road Company "shall be liable for ail damages sustained by any person 
on accouut of loss of or in jury to Ms property, occasloned by flre set out 
or caused by the opération of such railway," by the state Suprême Court, 
tliat it créâtes a presumption of négligence from proof that a lire was 
caused in the opération of the railroad, whicti has the continuing force 
of aitirmative évidence, is binding on the fédéral courts ; and where évi- 
dence in rebuttal is ofCered by a défendant, the question is one for the 
jury. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1740-1746 ; Dec. 
Dig. § 484;* Courts, Cent. Dig. §§ 954-957, 960-968; Dec. Dig. § 368.* 

Liabillties of railroads for injuries by fire as affected by management 
of locomotives, see note to Woodvi'ard v. Chicago, M. & St. P. Ry. Ce, 75 
C. C. A. 598.] 

2. Evidence (§ 77*) — Pbesumptions— Failube to Call Witness. 

The failure of a party to call as a witness. an employé, who was in 
a position to hâve some knowledge with respect to the faets in issue, does 
not justify an inference by the jury that his testimony would hâve been 
prejudicial to his employer, where he was also accessible to the adverse 
party, which did not call him. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig.i§ 97; Dec. Dig. § 
77.*] 

In Error to the District Court of the United States for the Northern 
District of lowa ; Henry Thomas Reed, Judge. 

Action at law by the Hampton Electric Light & Power Company 
against the lowa Central Railway Company. Judgment for plaintiff, 
and défendant brings error. Affirmed. 

W. H. Bremner, of Minneapolis, Minn. (F. M. Miner, of Minne- 
apolis, Minn., B. J. Price, of Ft. Dodge, lowa, and George W. Seevers, 
of Minneapolis, Minn., on the brief), for plaintiff in error. 

John M. Hemingway, of Hampton, lowa, for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

HOOK, Circuit Judge. The Power Company obtained a judgment 
against the Railway Company for the destruction of its premises by 
fire hegligently set out by a locomotive engine. The Railway Company 
contends hère that there was no substantial proof that it caused the 
fire, or of its négligence, and also that the trial court erred in its rul- 
ings in respect of a presumption fjrom the nonproduction of a witness. 

We think there was sufficient évidence of the origin of the fire for 
the considération of the jury. Witnesses testified to the distance 
between the railroad track and the building, the direction and violence 
of the wind, the passage of the engine, the discovery a few minutes 
afterwards of a fire in the roof at a point where sparks might nat- 
urally hâve been blown, and where it would less likely hâve been 

*For other cases see same topic & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
204 F. — 61 t Rehearlng denled Juae 30, 1913. 
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caused by fire within the building, or by defective electric wires. 
There was considérable testimony upon thèse subjects, and the verdict 
of the jury was in accord with the reasonable inferences. 

[1] To establish négligence the Power Company relied on an lowa 
statute which provides that: 

"Any corporation operatlng a rallway shall be llable for ail damages sus- 
talned by any person on account of loss of or Injury to Ms property occa- 
sloned by flre set out or caused by the opération of such rallway," Section 
2056, Code lowa 1897. 

This statute might well hâve been construed to impose an absolute 
liability, irrespective of négligence. As so construed, it would hâve 
been constitutional. St. Louis, etc., R. Co. v. Mathews, 165 U. S. 
1, 17 Sup. Ct. 243, 41 L. Ed. 611. But the Suprême Court of lowa 
gave it an evidential eflfect in Stewart v. Railway, 136 lowa, 182, 113 
N. W. 764. It was there held the statute means that upon proof of 
the origin of the fire a presumption arises establishing prima facie 
the f act of négligence ; if, then, the défendant introduces no évidence, 
the presumption will warrant judgment; but, if défendant introduces 
évidence, the presumption nevertheless continues, "having ail the force 
of substantive évidence of négligence, until overcome by the weight 
of the affirmative évidence introduced in proof of due care." See, 
also, Greenfield v. Railway, 83 lowa, 270, 49 N. W. 95, and Hemmi 
V. Railway, 102 lowa, 25, 70 N. W. 746. ■ 

It is contended that this is a rule of gênerai law, and therefore not 
binding on the courts of the United States. We do not think so. 
It is the local construction of a state statute (Jones v. Brim, 165 U. 
S. 180, 17 Sup. Ct. 282, 41 L. Ed. 677), and none the less so that, in- 
stead of imposing directly an absolute liability, or less directly a lia- 
bility following a conclusive presumption of négligence, it créâtes a 
presumption having the continuing force of affirmative évidence. As 
we hâve said, there was évidence that sparks from the engine caused 
the fire. The Railway Company introduced évidence of care in the 
opération of the engine and of the efficient character and condition 
of the spark arresting appliances, and it was quite persuasive; but 
after ail it had to wrestle before the jury with the presumption aris- 
ing under the construction of the statute from the f act that sparks did 
escape and cause the fire. 

[2] The Power Company did not call as a witness its engineer, who 
was in the building at the time of the fire, and was found trying to 
extinguish it from the inside after it had gained headway. The Rail- 
way Company asked instructions that the failure to call him justified 
an inference that his testimony would hâve been prejudicial to his 
employer. The instructions were properly refused. There was no 
suppression of évidence in the right sensé of that phrase. Though 
the engineer was ^still in its service, the Power Company did not con- 
ceal him or run him away. For aught that appeared, its reason for 
not calling him may hâve been entirely proper. The Railway Company 
might hâve secured his attendance by subpœna and his testimony, after 
it learned he was not among the witnesses of the Power Company. 
Still further, it is mère argument or spéculation that the engineer 
had the best information as to the origin of the fire. He might hâve 
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had, if the fire originated within the building; but other witnesses 
testified to facts tending to show the converse was more probable. 
Whatever the testimony of the engineer might hâve been, its produc- 
tion was not under the exclusive control of the Power Company; it 
was accessible to the Railway Company, which did not avail itself of 
its right and opportunity. 
The judgment is affirmed. 



CENTURY SAVINGS BANK v. ROBT. MOODY & SON et aL 

In re HARTZELL. 

(Circuit Court of Appeals, Eightli Circuit. April 15, 1913.) 

No. 3,793. 

MABSHALING ASSETS and SbCTJEITIKS (§ 3*) — MOBTGAGES— HOMESTEAD. 

Code lowa 1897, § 2976, wliich provides tliat the homestead may be sold 
for debts created by written contract, executed by tlie persons havlng 
Power to convey and expressly stipulating that it is liable therefor, "but 
then only for a deflciency remaining after exliausting ail other property 
pledged by the same contract for the payment of the debt," Is mandatory, 
and governs in the marshaling of liens between différent mortgages, some 
of which include the homestead, while others do not, and although the 
mortgagor makes no claim. 

[Ed. Note. — For other cases, see Marshaling Assets and Securities, 
Cent. Dig. §§ 2, 3; Dec. Dig. § 3.*] 

Appeal from the District Court of the United States for the South- 
ern District of lowa; Smith McPherson, Judge. 

In the matter of Oscar M. Hartzell, bankrupt. From an order en- 
tered on issues joined between the Century Savings Bank, Robert 
Moody & Son, and R. A. Crawford, administrator of the estate of 
Emma G. Johnson, deceased, the Century Saviiigs Bank appeals. Re- 
versed. 

W. G. Harvison, of Des Moines, lowa (Horatio F. Dale, of Des 
Moines, lowa, on the brief), for appellant. 

S. F. Prouty, of Washington, D. C. (Mulvaney & Mulvaney, of Des 
Moines, lowa, on the brief), for appellees. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

HOOK, Circuit Judge! This case involves the marshaling of the 
liens of three mortgagees. Omitting a number of facts which serve 
only to confuse, the situation in its last analysis was this : The com- 
mon debtor mortgaged to Johnson 960 acres of land in lowa. Em- 
braced in the land was his homestead of 40 acres. He next mortgaged 
the 920 acres exclusive of his homestead to Moody. Then he mort- 
gaged the whole 960 acres to the appellant, the bank. Upon judicial 
sale the lands were so sold that the proceeds of the homestead and 
nonhomestead portions were distinguishable. The total proceeds were 
more than enough to pay Johnson, but the surplus was not enough for 

*For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Moody and the bank. As Moody had no lien on the homestead and 
the bank had, the amounts they would reeeive depended on hovv John- 
son, the first mortgagee, was paid — whether proportionately froni 
homestead and nonhoniestead proceeds, or entirely from the latter. 
In other words, if Johnson, with his first hen on tvvo funds, was paid 
in part from that which was not available to Moody, it would operate 
pro tanto to the advantage of the latter and correspondingly to the 
disadvantage of the bank. The trial court adopted that plan. It di- 
rected payment to Johnson from the proceeds of the homestead and 
the nonhomestead property proportionately. This enlarged the sur- 
plus in the latter fund for Moody by about $5,000. 

If neither tract had been a homestead there would be précèdent for 
the action of the court. Green v. Ramage, 18 Ohio, 428, 51 Am. Dec. 
458. But the homestead élément cannot be disregarded. The debtor 
and his wife expressly waived their homestead right and consented 
to the use of the proceeds in paying debts. The efïect of this dépends 
upon the state statute, which created the right and prescribed its inci- 
dents, and with respect to which the parties are held to hâve contracted. 
Section 2976 of the lowa Code of 1897 provides that the homestead 
may be sold "for debts created by written contract, executed by the 
persons having the power to convey, and expressly stipulating that it 
is liable therefor, but then only for a deficiency remaining after ex- 
hausting ail other property pledged by the same contract for the pay- 
ment of the debt." In Linscott v. Lamart, 46 lowa, 312, the holder 
of a mortgage upon both homestead and other property purchased the 
homestead, and it was held he had the right, notwithstanding the pur- 
chase, to satisfy his claim out of the nonexempt property to the ex- 
clusion of junior liens. The sale by the debtor in that case was as 
complète an abandonment of ail right and equity as the waiver and 
consent in the case at bar. 

At an early day in Wisconsin it was held that where a mortgage 
covered a homestead, and also other property, which was subject to a 
junior lien, the debtor had no right to hâve the latter exhausted first 
to préserve his homestead. White v. Polleys, 20 Wis. 503, 91 Am. 
Dec. 432. This décision led to a statute (Laws 1870, c. 133) very 
similar to that of lowa, and the case of Hanson v. Edgar, 34 Wis. 
653, arose under it. There was a first mortgage upon 160 acres of 
land, 40 acres of which was a homestead. A second mortgage upon 
the same land was void as to the homestead, because not signed by the 
debtor's wife, but valid as to the remainder. Upon foreclosure, the 
debtor and his wife made no claim. The second mortgagee insisted 
that the homestead, on which he had no valid lien, should be first sold 
to pay the prior mortgage. He contended that the statute was only 
for ïhe protection of the debtor, and was not designed to afi^ect equities 
between creditors and mortgagees, when the debtor was not interested. 
The court held otherwise. In the later case of Smith v. Wait, 39 Wis. 
512, the same rule was applied, though the liens were acquired prior 
to the passage of the statute. The court held that the marshaling of 
liens according to équitable principles was not a vested right, secure 
from législative change. We think that in a case like the one at bar 
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the provision of the lowa statute that resort to the homestead shall 
be only for a deficiency is mandatory, and is net affected by the act of 
the debtor and his wife after the mortgages are given. 

The case below was in equity, and is considered hère on the appeal. 
The writ of error, which was also prosecuted, is dismissed. 

The order of the District Court is reversed, and the matter is re- 
manded for further proceedings in conformity with this opinion. 



EMERY et al. v. CENTRAL TRUST & SAFE DEPOSIT CO. 

(Circuit Court of Appeals, Sixtli Circuit. May 6, 1913.) 

No. 2,292. 

1. Courts (§ 405*) — ^Appeal — Cross-Bill — Dismissal. 

Dismissal of a cross-bill, which is only a part of the main lltlgation, 
is not appealable, under Judlcial Code (Act March 3, 1911, e 231) § 
128, 36 Stat. 1133 (U. S. Comp. St. Supp. 1911, p. 193), authorizing ap- 
peals and writs of error to review final décisions, etc. 

|Ed. Kote. — For other cases, see Cîourts, Cent. Dig. §? 1097-1009 1101 
1103 ; Dec. Dig. § 405.*] 

2. COTJBTS (§ 405*) — JCDGMENTS APPEALABLE OROSS-BiLL PbAYINC, A StAY Ol' 

Proceedings. 

Where the dismissal of a cross-blll amounts tD the déniai of a stay 
of proceedings, made In the case other than that In which the stay is 
operatlve, it constitutes in effect the déniai of an injunctlon within 
.Tudicial Code (Act March 3, 1911, c, 231) § 129, 36 Stat. 1134 (U. S. Comp. 
St. Supp. 1911, p. 194), givlng appeal from an order or decree granting 
or refusing an injunctlon; but if the order refusing a stay is made in 
the case in which the desired stay would operate, then the dismissal of 
the cross-bill would not amount to déniai of such an injunctlon, and 
would not therefore he appealable. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §5 1097-1099, 1101, 
1103 ; Dec. Dig. § 405.*] 

3. Courts (§ 405*) — Appeal — Equity — Cboss-Bill^ — Dismissal. 

Complalnant, having leasefl certain property from défendants with a 
iright of lenewal, the rent for the renewal period to be flxed by an ap- 
praisement, flled a bill alleging that appraisers had been unable to agrée, 
and that by reason of divergent views as to the method to be adopted 
a new appraisal would not be effective, and prayed that the court déter- 
mine the question. Défendants flled what was denomlnated a "cross- 
bill," setting up in détail the pliysical condition of the premises, and 
that cross-complalnants desired another appraisement, after a decree 
directlng that the same be had in accordance with their contentions. 
The cross-blll also set up the institution of sults in a state court, their 
removal to the fédéral court and motion to consolldate, and prayed that 
ail further proceedings in such suits be stayed until complalnant in the 
originsil bill should joln in the appointment of appraisers, and untU an 
appraisement be made fixing the money rental, to be reported to the 
court. Held, that défendants' bill was a pure cross-bill, in effect seeklng 
a stay in the case in which the stay would operate; and hence the dis- 
missal of the cross-blll on demurrer was not appealable prlor to final 
decree In the principal suit. 

[Eld. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101, 
1103 ; Dec. Dig. § 405.*] 
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Appeal from the District Court of the United States for the South- 
ern District of Ohio; Howard C. Hollister, Judge. 

Suit by the Central Trust & Safe Deposit Company against Mary 
M. Emery and the Girard Trust Company, as trustée, etc. From a 
decree dismissing défendants' cross-bill, they appeal. Dismissed. 

In 1884 the predecessors in Interest of appellants (whom we shall speak of 
as the "Emerys") gave appellee a wrltten lease of the front 63 feet of the 
first floor of the St. Paul Building in Cincinnati (together with two rooms 
in the basement), to be occupied by the lessee as "a bank, trust company, 
and safe deposit." The lease ran until May .31, 1909, at an annual rental 
of $8,000. It contained this provision : "At the expiration of the term of this 
lease, said lessee shall hâve the privilège (having given one year's written 
notice of its désire therefor) of renewing this lease for another term of 
twenty-flve (25) years, commencing June 1, nineteen hundred and nine 
(1909), upon the sanie terms and conditions herein contained, except the 
money rental, whlch shall be flxed by three appraisers chosen in the usual 
way." In 1901 the Emerys gave appellee another lease, covering the re- 
mainder of the ground floor of the building (except certain hallway rights 
not necessary to specify), together vrith a roora on the second iioor. This 
lease likewise ran until May 31, 1909. It contained the same provision for 
renewal as the 1884 lease. 

On December 17, 1910, appellee flled its pétition in the court of common 
pleas for Haniilton county, Ohio, against the Emerys, setting up the lease 
of 1884 and the renewal privilèges mentioned, and alleging that it had ex- 
ercised its privilège of renewing the lease for a further term of 25 years, 
beginning June 1, 1909, on the same terms and conditions as contained In 
the lease (except the money rental), and had given notice thereof and of its 
readiness to choose the appraisers to flx the money rental, and to comply 
with ail the other terms required by the lease. It further alleged that, pur- 
.suant to suoh terms, it a])pointed one appraiser and the Emerys another, "to 
fix the money rental" to be paid under the renewal term ; that the appraisers 
(first, the two selected by the parties, and later with the addition of a third 
chosen by the other two), with the aid of briefs and arguments of the parties 
and their counsel upon both facts and the law, and (in the case of two of 
the appraisers) after receiving opinions from their own personal and Inde- 
pendent counsel as to their duties and the law governing the basis of rental 
appraisal, were unable to agrée, and (beeause the parties thereto could not 
agrée) even after ofCering to accept as their own any conclusion the parties 
might agrée upon as to the rental or the rules governing its ascertainment : 
and that the appraisers had accordlngly filed with the parties their final 
report of disagreement on the questions snbmitted, with their reasons therefor 
and conclusions thereunder, and hâve asked to be and hâve been, "with the 
consent of plaintifiC and défendants hereto, discharged." The pétition fur- 
ther alleged that "in view of the widely divergent views of said appraisers, 
of said parties, of the counsel of said parties, and of the disinterested counsel 
of two of said appraisers, the questions involved in this ascertainment of 
the rental for said new term, both of fact and of law, can never be finally 
settled and determined, unless the said new rental for said renewed term 
be ascertained and fixed by a court having jurisdietion and power finally 
to détermine ail of said questions, and that any further attempt to settle 
and détermine said matters, other than by an action in and adjudication by 
such court, will only resuit in delay and needless expense to the plaintifl! and 
défendants." The court was accordlngly asked to détermine the rental to be 
paid during the renewed term. 

On the same 17th day of December, appellee flled its pétition in the supe- 
rior court of Cincinnati again.st the Emerys, for relief with respect to the 
1904 lease, making substantially the same allégations (so far as applicable) 
and contalning the same prayer for relief as in the suit in the court of 
common pleas. ïhe Emerys (appellants) removed both suits to the District 
Court of the United States, by reason of diverse citizeuship of the parties. 
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Eefore answering thèse pétitions, appellants moved for a consolidation of 
tlie two suits, and that tlie plaintiffs therein be requlred to replead accord- 
ing to the practice in e(iuity. Before the motions were passed upon, auswer 
was flled to each pétition, substantially admitting, so far as material hère 
and except as herein stated, the allégations referred to. ïhe answer con- 
tained this clause: "Thèse défendants deny that the amount of said rental 
can never be flnally settled and determined, as is averred In the bill of com- 
plaint, uuless said new rental be ascertained and fixed by this court wlthout 
the aid of the appraisers provlded for in said lease, and they deny that any 
further attempt to fix said rental would only resuit in needless expense and 
unneeessary delay. Thèse défendants say that the principal reason why said 
appraisers did not agrée was because of the unjust claim niade by the com- 
plainant to the appraisers that the two premises be considered as if there 
were no connection between the two." The answer further stated that ap- 
pellee had refused to appoint other appraisers to flx the money rental for 
the renewed terra, and therefore défendant denied that appellee had "made 
every effort to settle said controversy." 

On June 3, 1911, appellants flled in the court below what they denominated 
a cross-bill, setting up the two leases, together with the provision ■ for re- 
newal, alleging that défendant came into possession, by virtue of the two 
leases, of the whole of the ground floor of the building (except the hallway 
rights before mentioned) ; appellee's rightful removal, at a large expense, 
of a brick wall, existing when the 1004 lease was made, between and sepa- 
rating that part of the ground floor premises included in the 1884 lease and 
that included in the 1904 lease, thereby throwing the two ground floor prem- 
ises into one, and making other altérations and improvements and additions 
"for the purpose of harmonizing in the matter of usefulness and appearance 
the two premises," whereby the value of each of the premises relative to 
each other was alleged to be greatly increased ; and that ever since June 
1, 1904, the appellee ha s used the two premises as one. The bill alleged the 
notice by appellee of its exercise of the privilège of renewing botli leases, 
the sélection of appraisers to fix the money rental on renewal, the futile 
attempt of the appraisers and parties to agrée upon the rental, substantially 
(so far as material hère) as in the bills filed in the state courts, except tha't 
the reason for such failure of the appraisers to agrée was speciflcally al- 
leged to be a différence of opinion as to whether the money rental for the 
reuewal period should be lixed with référence to the physical condition of 
the two premises on May 31, 1909, when the original ternis of both leases 
expired, or whether with référence to that condition on May 1, 1904, when 
défendant took possession under the 1904 lease. The bill alleged that this 
divergence of views as to the basis of appralsement would prevent any ap- 
praisement of the rental being agreed upon "by said or any appraisers" ; 
that complainants desired another attempt at an appralsement, and believed 
that other appraisers could and probably would flx the rental, and expressed 
a willingness that other appraisers be appointed for the purpose, of ail of 
which they Informed défendant ; and alleged defendant's refusai to take 
part In the sélection of other appraisers. The bill set up the two suits in 
the State courts, their removal to the court below, complainants' motion to 
hâve the two cases Consolidated, and the tlien pehdency of said motion ; 
the filing of answers in said suits, the principal allégations of the pétition 
denied by the answer being in efCect stated to be those which are replied to 
by the paragraph in the answer quoted in this statement; alleged that by 
the exercise of its privilège of renewal appellee agreed that the money rental 
should be fixed in the manner provlded in the leases, and that appellants 
are entitled to hâve it fixed that way ; that it is not impracticable to hâve it 
so fixed, but that, by reason of the conflicting and irreconcilable claims as 
to the basis of rental appralsement, it is necessary that the court détermine 
the rights of the parties with référence to the ma tiers in dispute, as well 
as the duties of the appraisers, in order to enable the latter to flx the 
rentals properly, intelligently and justly. The court was asked to decree 
that the appralsement be made according to complainants' contentions, and 
that upon the making and return of such appralsement, in conformity with 
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the orders of the court, spécifie performance be decreed. The Mil prayed 
that ail further proceedings in the two cases mentioned be stayed (except 
the détermination of the motions to consolidate and to reqiiire repleadinjï) 
iintil the appellee should join in the appointment of appraisers, and until 
the latter sliall be chosen in good faith, and an appraisement made by them 
fixlng the money rental be reported to the court, or until good cause stiown 
why the same had not been made, 

A demurrer to this bill was sustained on the ground of lack of equity, 
and, on complainants refusing to plead further, the bill was dismissed. Be- 
fore the order of dismissal was eutered, the motions to consolidate and for 
repleader were granted, and bills of complaint ou repleader flled. A single 
answer to thèse two bills was filed after the eutry of dismissal mentioned. 
This answer dlfCers, in no respects material hère, from the answers iiled be- 
fore consolidation and repleader. From that dismissal an appeal lias been 
takeu to this court. Motion to dlsmiss the appeal lias been made, and was 
heard in connection with the argument upon the merlts. 

Harmon, Colston, Goldsmith & Hoadly and Jenney & Smith, ail 
of Cincinnati, Ohio, for appellants. 

W. Worthington and Frank O. Suire, both of Cincinnati, Ohio, for 
appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge (after stating the facts as above). [1] 
The motion to dismiss the appeal is grounded upon the proposition 
that the bill in question is merely a cross-bill, and thus only a part 
of the main litigation instituted by the filing of the original bills, and 
that a dismissal of the cross-bill was not a iinal décision of the case, 
and so is not appealable under section 128 of the Judicial Code. 
That the dismissal of a mère cross-bill is not appealable until final 
decree in the principal suit is determined by Winters v. Ethell, 132 
U. S. 207, 210, 10 Sup. Ct. 56, 33 L. Ed. 339. 

[2] Appellants base the right of appeal on section 129 of the Judi- 
cial Code, which gives an appeal from an order or decree in equity 
granting or refusing an injunction. They contend that the dismissal 
of the cross-bill was a déniai of the requested stay of proceedings in 
the two original suits, and that an injunction was thus denied within 
the meaning of section 129 of the Code. We think an order refusing 
a stay of proceedings, made in a case other than that in which the 
stay is operative, amounts to a déniai of an injunction, under the sec- 
tion invoked, but that an order refusing a stay, made in the case in 
which the desired stay would operate, would not amount to such dé- 
niai of injunction. Griesa v. Mutual Life Ins. Co. (C. C. A. 8th Cir.) 
165 Fed. 48, 50, 91 C. C. A. 86. Is the bill before us a mère cross- 
bill, or is it substantially distinguishable from such a bill? 

[3] Appellants hâve throughout treated the bill as a cross-bill. 
In the prayer for process it is so denominated ; it was indorsed and 
filed as a "cross-bill"; its filing as such was allowed by the judge of 
the court below; the pétition for appeal to this court is entitled in 
the original siiits as Consolidated, followed by the words, "Cross-Bill 
to Said Cases Consolidated as Above, No. 6746," followed by the 
title of the cross-suit. The demurrer is in the pétition for appeal 
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referred to as "to the cross-bill," and the order sustaining the demur- 
rer as "dismissing said cross-bill"; the assignment of errors through- 
out speaks of the bill as a "cross-bill." Its dominant note is clearly 
such. 

Questions of technical nomenclature are not specially helpful. 
Looking to matters of substance : The only prominent respects in 
which the bill we are considering adds to the case made by the answer 
to the original bills is, first, that in the cross-bill the alleged incorrect- 
ness and injustice of appellee's construction of the basis of proper 
rent appraisal is set out by detailed statement of spécifie facts and 
considérations, instead of by gênerai statement; and second, that af- 
firmative relief is asked as already stated. 

But the mère fact of prayer for affirmative relief does not make 
the bill other than a cross-bill, for at the time the bill was filed (what- 
ever may be the case under the new gênerai equity rule 30) the de- 
fendant could not obtain affirmative relief by answer unaided by 
cross-bill. 1 Bâtes, Fed. Eq. Procédure, § 377, and cases cited in 
note. It would seem open to appellants, under their answers to 
the original bills, to prove in détail ail the facts alleged in the cross- 
bill, to the extent necessary to show actual conflict of claims as to the 
basis of rent appraisal, and actual conditions aiïecting the propriety 
of the respective bases and the alleged injustice of appellee's con- 
tention. But if any doubt exists as to the sufficiency of the answer 
in that regard, amendment is of course open. 

Again, comparing the bill in question withthe bills in the original 
suits, it will be noted that the only différence which can be thought 
controlling is that appellants' bill states the reason for the failure of 
the appraisers to agrée, asserts the incorrectness of appellee's construc- 
tion of the basis of rent appraisal which should be adopted, dénies 
the impracticability of agreement if appellants' construction of prop- 
er rental basis is judicially determined, and asks the court to make 
such adjudication and to restrain further proceedings in the original 
suits to the extent necessary to permit such appraisement under the 
rules so fixed by the court. 

The considérations to which we hâve referred are not overcome by 
the facts that diversity of citizenship .conferred jurisdiction for an 
original bill, that there was prayer for process (which accorded with 
proper practice under cross-bills — see Washington Railroad v. Brad- 
ley, 10 Wall. 299, 302, 19 L. Ed. 894), or that the bill was filed under 
a separate number. Indeed, such method of filing would not unnat- 
urally be had, in view of the fact that when the cross-bill was filed 
appellants' pétition for a consolidation of the two original suits and 
for repleading therein had not been granted. 

Appellants cite a number of authorities which recognize a distinc- 
tion between a pure cross-bill, filed simply as matter of défense, and 
one seeking affirmative relief as to other matters than those brought 
in suit by the bill. Some of thèse authorities hold (and this illustrâtes 
the independent nature of the latter class of cases) that a dismissal 
of the original bill would not, in such cases, operate to dismiss the 
cross-bill. We find nothing in the principle so announced opposed to 
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the conception of the bill in question as a mère cross-bill, because we 
think the additional matter introduced by the cross-bill cannot prop- 
erly be said to be matter collatéral to that presented by the original 
bills, or that the affirmative relief sought is (to quote the language of 
appellants' counsel) "so far severable from and independent of the 
suit brought by the original bills that the cross-cause is not to be con- 
sidered as being the same cause as that in which the stay was to 
operate." The character of cross-bill is not taken away by the mère 
statement therein of facts not contained in the original bill, so long 
as such additional facts are germane to the matters embraced in the 
original suit. The rule is that: 

"If the plaintiff in the original bill does not fully state ail the facts and 
clreumstances connected wlth the subject-matter in controversy, but omlts 
facts which, if alleged, would show a right in a défendant, entitliug him to 
relief agalnst either the plalntlfC or a codefendant, such omltted facts, liow- 
ever extended and voluminous, may be stated by the défendant in a cross- 
bill, and the appropriate relief demanded." 1 Bâtes, Fed. Eq. Procédure, 
§ 376. 

It is true that the dismissal of a cross-bill is a déniai of the affirma- 
tive relief asked by appellants, and if the présent appeal is dismissed, 
and, on appeal taken after final decree on the merits, the appellate 
court should conclude that the cross-bill was improperly dismissed, 
it might be necessary to send the case back for further proofs and 
hearing. But such evil is necessarily incident to the dismissal of a 
cross-bill, in advance of final hearing on the merits of the original 
suit, 

We are constrained to hold that the bill in question is in efifect a 
pure cross-bill, that the stay askeid for was a stay in a suit in which 
it would operate, and that its dismissal was therefore not the subject 
of appeal, in advance of final décision in the original suits. 

The appeal is therefore dismissed. 



FARTEE V. ST. LOUIS & S. F. R, CO. 

(Circuit Court of Appeals, Elghth Circuit. April 25, 1913.) 

No. 3,849. 

(Syllatus 'by the Court.) 

Limitation of Actions (§ 130*) — New Action Aftek Failuee of Formeb 
Action— Dbath by Weongful Act. 

Section 5945, art. 17, c. 87, Statutes of Oklahoma 1909, créâtes a cause 
of action unknown to the common law for death caused by the wrongful 
act of another, and requires such action to be commenced within two 
years. Section 5547, art. 3, of that chapter, provides that civil actions 
may be brought wlthln the tiœes limited in that article only, but that 
where in, spécial cases a différent limitation is prescribed by statute the 
action shall be governed by such limitation. Section 5555 of article 3 dé- 
clares that If any action be conmieneed within due time, and a judgment 
for the plaintiff therein be reversed, or he fail otherwise than on the 

•Fo: other cases see same toplc & § numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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merits after tlie time limited bas explred, he may commence a new action 
withln one year after the reversai or faîlure. 

Held, section 5555 is inapplicable to actions created or permitted by 
section 5945, and tUe former section neither modifies nor extends the con- 
dition of the liability and action imposed by the latter section that the 
action must be commenced wlthin two years after the wrongful aet or 
death. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
539, 545, 553-566; Dec. Dig. § 130.*] 

2. Limitation or Actions (§ 1*) — Construction— New Liability— Commence- 

ment or Action— Time Fixed. 

The time fixed for the commencement of an action unknown to the 
common law, by act of Congress or statute which créâtes or permits the 
action, is a condition of the liability and action tbus created, and not a 
statute of limitations. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
1-3; Dec. Dig. § 1.*] 

3. Statutes (§ 161*) — Construction— Geneeai. and Spécial. 

A spécial statute upon a particular subject and a gênerai law must 
stand together, the one as the law of the spécifie subject and the other 
as the gênerai rule, unless it clearly appears that it was the intention of 
the Législature to modify or repeal one or the other. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 230-234 ; Dec. 
Dig. § 161.*] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Action by Louis P. Partee, administrator, etc., against the St. Louis 
& San Francisco Railroad Company, a corporation. Judgment for 
défendant, and plaintiff brings error. Affirmed. 

G. W. Hutchins, of Tulsa, Okl. (J. J. Henderson, of Tulsa, Okl, 
on the brief), for plaintiff in error. 

Fred E. Suits, of Oklahoma City, Okl. (W. F. Evans, of St. Louis, 
Me, and R. A. Kleinschmidt, of Oklahoma City, Okl., on the brief), 
for défendant in error. 

Before SANBORN, Circuit Judge, and WILLIAM H. MUNGER 
and TRIEBER, District Judges. 

SANBORN, Circuit Judge. This is an action for the death of 
William McCain, which is alleged to hâve been caused by the wrong- 
ful act of the St. Louis & San Francisco Railroad Company. Tihe 
action was not commenced within two years after the wrongful act 
or the death ; but the plaintiff had commenced a similar action within 
the two years, had failed in that action otherwise than upon the mer- 
its, and had commenced this action within one year after the failure. 
He set forth thèse facts in his pleading, and the court below sustained 
a demurrer to it, and dismissed the action. This ruling is assigned 
as error. 

[1] Article 3, which is entitled "Time of Commencing Civil Ac- 
tions," of chapter 87 of Snyder's Compiled Laws of Oklahoma of 
1909, contains thèse provisions: 

"Section 5547. Limitations. — Civil actions ean only be commenced within 
the periods prescribed In this article, after the cause of action shall hâve 

•For other cases see same topio & $ numbeh lu Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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accnied ; but where. in spécial cases, a différent limitation is prescrlbed by 
statute, the action shall be governed by such limitation." 

"Section 5555. New Action — Limitation. — If any action be commenced with- 
iu due tinie, and a judgment thereon for tlie plaintiff be reversed, or if 
the plaintiff fail in suoli action otherwise than upon the merits, and ttie time 
limlted for the same shall hâve expired, the plaintiff, or, if he die, and the 
cause of action survive, his représentatives may commence a new action 
withln one year after the reversai or fallure." 

Article 17, which is entitled "Causes of Action Which Survive, and 
Abatement of Actions," contains this provision: 

"Section 5945. Action for Death — Limitation, etc. — When the death of one 
is eaused by the vv'rougful act or omission of another, the Personal repré- 
sentatives of the former may maintain an action therefor against the latter, 
if the former might bave maintalned an action had he llved, against the latter 
for an injury for the same act or omission. The action must be commenced 
withln two years. The damages cannot exceed ten thousand dollars, and must 
Inure to the exclusive benefit of the widow and children, if any, or next of kin, 
to be distributed in the same manner as Personal property of the deceased." 

The complaint in this court is that the court below held that 
section 5555 was inapplicable to this action, and that it could 
net be sustained bec? use the plaintiff failed to comply with the 
condition of its maintenance fixed by section 5945, which created it, 
failed to commence his action within two years of the wrongful act 
or death. In support of this complaint counsel argue that section 
5555 is gênerai in its terms and without exception, and that it should 
be held to apply to this and every action which is commenced within 
due time, wherein a judgment is reversed or the plaintiff fails on 
the merits after the time limited has expired, and he brings a new 
action within one year after the reversai or failure. In support of 
this contention they cite, and we bave carefuUy read and considered, 
the opinions of the courts in Meekins v. Norfolk & S. R. Co., 131 
N. C. 1, 42 S. E. 333, Kenney v. Parks, 137 Cal. 527, 70 Pac. 556, 
Swift & Co. V. Hoblawetz, 10 Kan. App. 48, 61 Pac. 969, and Trull 
v. Seaboard Air Line Ry. Ce, 151 N. C. 545, 66 S. E. 586, 587. 
But by the common law no civil action lies for an injury which re- 
sults in death. Insurance Company v. Brame, 95 U. S. 754, 757, 24 
L. Ed. 580. The only foundation for this action is section 5945. In 
the absence of that section the plaintiff could bave no action, and the 
défendant would bave been exempt from liability for the death of 
McCain. 

[2] A statute which in itself créâtes a new liability, gives an ac- 
tion to enforce it unknown to the common law, and fixes the time 
within which that action may be commenced, is not a statute of lim- 
itations. It is a statute of création, and the commencement of the 
action within the time it fixes is an indispensable condition of the 
liability and of the action which it permits. Such a statute is an offer 
of an action on condition that it be commenced within the specified 
time. If the offer is not accepted in the only way in which it can 
be accepted, by a commencement of the action within the specified 
time, the ?ction and the right of action no longer exist, and the de- 
fendant is exempt from liability. The Harrisburg, 119 U. S. 199, 
214, 7 Sup. Ct. 140, 30 L. Ed. 358; Pollard v. Bailey, 20 Wall. 520, 
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526, 527, 22 L. Ed. 376; Bank v. Francklvn, 120 U. S. 747, 756, 7 
Sup. Ct. 757, 30 L. Ed. 825 ; Brunswick Terminal Co. v. National 
Bank, 99 Fed. 635, 638, 639, 40 C. C. A. 22, 25, 26, 48 L. R. A. 625 : 
Pittsburgh, Cincinnati & St. Louis Ry. Co. v. Hine, 25 Ohio St. 629, 
634; Dennis v. Atlantic Coast Line R. R. Co., 70 S. C. 254, 49 S. 

E. 869, 870. 106 Am. St. Rep. 746; International Navigation Co. v. 
Lindstrom, 60 C. C. A. 649, 651, 123 Fed. 475, 477. 

[3] Because a spécial act and a gênerai law must stand together, 
the one as the law of its particular subject and the other as the gên- 
erai rule, unless it clearly appears that it was the intention of the 
législative body to modify or repeal one of them, because it does not 
appear that the Législature of Oklahoma intended by section 5555 
to annul or to modify the spécifie conditions on which new actions 
were created or permitted by spécial statutes, but that body seems 
to hâve enacted this section to extend the time fixed by the gênerai 
statutes of limitation of the state for the commencement of the ordi- 
nary actions governed by that statute, and because it is expressly pro- 
vided by section 5547, which is found in the same article as section 
5555, that where in spécial cases a différent limitation from those 
fixed in that article is prescribed by statute, as there is in this case, 
the action shall be governed by such limitation, and not by those pre- 
scribed in that article, the provisions of section 5555 are inapplicable 
to actions for death by wrongful acts, and neither modify nor ex- 
tend the condition of thèse liabilities and actions fixed by section 
5945, that they must be commenced within two years after the re- 
spective injuries or deaths. Rodman v. Missouri Pacific Ry. Co., 
65 Kan. 645, 649-653, 70 Pac. 642, 59 L. R. A. 704; Gerren v. Rail- 
road Company, 60 Mo. 405, 411 ; Theroux v. Northern Pac. Ry. Co., 
64 Fed. 84, 85, 12 C. C. A. 52, 53; Anglo- American, etc., Co. v. 
Lombard, 132 Fed. 721, 751, 68 C. C. A. 89, 119; Atchison, T. & S. 

F. Ry. Co. V. Sowers, 213 U. S. 55, 70, 29 Sup. Ct. 397, 53 L. Ed. 
695; Boston & Maine R. R. Co. v. Hard, 108 Fed. 116, 125, 47 C. 
C. A. 615, 624, 56 L. R. A. 193. 

As this action was not commenced within the two years, it cannot 
be maintained, and the judgment below must be affirmed. 
It is so ordered. 



THOMPSON V. UNIÏP:D STATES. 
(Circuit Court of Appeals, Niuth Circuit. May 5, 1913. Eeliearing Denied 

May 21, 191.3.) 

No. 2,246. 
Ckiminal Law (§ 1218*)— Isiphisonment — Tlace — Lekgtii of Sentence 

— CUMUL.-kTION. 

Rev. St. § 5541 (U. S. Coiup. St. 1901, p. .3721), provides tliat, wliere 
aiiy persou convicted of any offense agaiust the United States is sen- 
tenced to a terni longer tlian a year, tlie court may order tlie sentence 
exeeuted in any state jail or penitentiary within the district or state where 
the court is held, the use of which Is allowed by the state authority. Ueld. 
that where accused was convicted on two counts of viola ting the White 
Slave ïraffic Act (Act Cong. June 25, 1910, c. 395, 36 Stat. 825 [U. S. Comp. 

•For other cases see same toplc Si S numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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St. Supp. 1911, p. 1343]), and was sentenced to one year's Imprigonment 
on the flrst count, and to 6 months' Imprisonment on the second count, 
to run successively, the two sentences in légal contemplation were but 
a single sentence for 18 months, and hence the court was authorized to 
requlre that the term be served in a penitentiary. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. §§ 3320- 
3328; Dec. Dig. § 1218.* 

Coinputation of cumulative sentences, see note to United States v. 
Carpenter, 81 C. C. A. 196.] 

In Error to the District Court of the United States for the First 
Division of the Northern District of California; Wm. C. Van Fleet, 
Judge. 

A. C. Thompson was convicted of violating the White Slave Traffic 
Act (202 Fed. 346), and he brings error. Affirmed. 

Sea & Fallon, both of San Francisco, Cal, for plaintiff in error. 

John Iv. McNab, U. S. Atty., and Benjamin t. McKinley, Asst. 
U. S. Atty., both of San Francisco, Cal. 

Before GILBERT and MORROW, Circuit Judges, and WOL- 
VERTON, District Judge. 

GILBERT, Circuit Judge. The plaintiff in error was convicted 
on two counts of an indictment charging him with the violation of 
the act of Congress of June 25, 1910 (36 Stat. 825, c. 395 [U. S. Comp. 
St. Supp. 1911, p. 1343]), commonly known as the "White Slave 
Traffic. Act." He was sentenced to be imprisoned in the penitentiary 
for the term of one year on the first count, and for a term of six 
months on the second count, the term of imprisonment on the second 
count to commence at the expiration of the term of imprisonment on 
the first count. 

It is contended that the court below had no authority to direct that 
the terms of imprisonment be served in a penitentiary. The act under 
which the plaintiiï in error was convicted déclares the offense with 
which he is charged to be a felony, and provides that one guilty thereof 
shall, upon conviction, be punished by a fine not exceeding $5,000 or 
by imprisonment of not more than five years, or by both such fine and 
imprisonment. Section 5541 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 3721), provides that: 

"In every case where any person convicted of any offense against the United 
States is sentenced to imprisonment for a period longer than one year, the court 
by which the sentence is passed may order the same to be executed in any 
State jail or penitentiary within the district or state where such court is held, 
the use of which jail or penitentiary is allowed by the Législature of the 
state for that purpose." 

In the case of In re Mills, 135 U. S. 263, 10 Sup. Ct. 762, 34 L. 
Ed. 107, the crimes committed by the petitioner were not declared 
to be félonies. The petitioner had been convicted on two indictments. 
Upon conviction on one, he was sentenced to imprisonment for one 
year, and upon the other he was sentenced to imprisonment for six 
months, the term of imprisonment on the latter sentence to commence 
at the date of the expiration of the first. The Suprême Court held 

•For other cases see same topic £ § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that, where the statute prescribing the punishment does not require 
that the accused shall be confined in a penitentiary, the punishment 
cannot be executed by confinement therein except in cases where the 
sentence is for a period longer than one year. In Re Bonner, 151 
U. S. 242, 14 Sup. Ct. 323, 38 L. Ed. 149, the petitioner having been 
found guilty of an offense not by statute declared to be a felony, was 
sentenced to imprisonment in the penitentiary for the period of one 
year. The court, following the Mills Case, held that the trial court 
was without jurisdiction to pass such a sentence. This court, in Mit- 
chell V. United States, 196 Fed. 874, 116 C. C. A. 436, following the 
décisions just quoted, held that where a prisoner was convicted under 
a statute prescribing the punishment as a fine or imprisonment or 
both, and the sentence was for one year only, the trial court was with- 
out authority to order bis confinement in a government penitentiary. 
But it is said that those décisions are rendered inapplicable to the 
présent case by reason of the provisions of the Criminal Code (Act 
March 4, 1909, c. 321, 35 Stat. 1152 [U. S. Comp. St. Supp. 1911, 
p. 1687]), which went into effect on January 1, 1910, section 335 of 
which provides : 

"Ail ofifeuses which may be punlshed by death, or imprisonment for a term 
exceeding one year, shall be deemed félonies. Ail other offenses shall be 
deemed misdemeanors." 

The argument is that the offense of which the plaintifï in error was 
convicted, being made a felony, not only by the terms of the act which 
defines it, but by section 335 just quoted, is punishable by imprison- 
ment in a penitentiary, whether the sentence imposed provides for im- 
prisonment for a longer or shorter term than one year. It is true that 
section 335 is the first statute of the United States which defines a 
felony. In Ex parte Wilson, 114 U. S. 417, 5 Sup. Ct. 935, 29 L. Ed. 
89, it had been held that crimes punishable by imprisonment for a term 
of years at hard labor are infamous crimes, within the meaning of 
the fifth amendment, or, in other words that they were félonies. And 
in Mackin v. United States, 117 U. S. 348, 6 Sup.Ct. 177, 29 L. Ed. 
909, the court held that a crime punishable by imprisonment in a state 
prison or penitentiary, with or without hard labor, is an infamous 
crime. 

But, when it is detefmined that the offense of which the plaintiff 
in error hère was convicted is a felony, not ail is said that bears upon 
the question with which we hâve to deal. Section 5541 remains un- 
repealed, and we are not shown how its terms are affected by the 
définition of a felony which is found in the new Criminal Code. The 
provisions of section 5541 were not based upon any distinction between 
félonies and misdemeanors. It was a statute to prescribe the place 
of imprisonment for crimes, whether misdemeanors or félonies. The 
determining factor was to be the length of the sentence, and that alone. 
If the sentence were for a longer period than one year, the place of 
imprisonment was a penitentiary; otherwise, it was a jail. 

But we think the judgment is sustainable on the ground that the 
two sentences imposed should, in légal contemplation, be regarded as 
a single sentence. In Dimmick v. Tompkins, 194 U. S. 540, 24 Sup. 



976 204 FEDERAL REPORTER 

Ct. 780, 48 L. Ed. 1110, there had been a conviction on two counts, 
and a single sentence of imprisonment for two years in the peniten- 
tiary was imposed. . It was contended that the sentences were in légal 
effect two, each for one year. But there was nothing in the record 
to show that a separate sentence of one year each was imposed on con- 
viction on each count, and the court held the sentence valid on the 
ground that it might hâve been imposed upon one count only. The 
court, however, said : 

"Althoiigh for some purposes the différent counts in an indictment ma y t)e 
regarded as so far separate as to be In effect two diîïerent indlctments, yet 
it is not true necessarily and in ail cases." 

If there is any conceivable case in which it is not true, it is a case 
such as that which is now before us. The fîrst count of the indict- 
ment charged the plaintiff in error with transporting and causing to 
be transported, and aiding and assisting in obtaining transportation 
for, a woman from Hot Springs, Ark., to San Francisco, for the pur- 
pose of prostitution. The second count charged him with procuring 
and aiding and assisting in procuring a raihvay ticket for the woman 
to travel from Hot Springs, Ark., to San Francisco. Both counts 
charge substantially the same acts, and the commission of the same 
offense. The décision in the Mills Case is not controlling hère, for 
the reason that in that case there were two separate convictions on 
différent indictments charging two distinct and différent offenses. 

The judgment is affirmed. 



SUMMERS V. UNIÏED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 5, 1913.) 

Xo. 2,177. 

JuBY (§ 29*)— Waiver— Necessity of Teial— Overruling Demukrer— Re- 

rUSAL TO PlEAD— JUDGMEKT. 

Code Cr. Proe. Alaska, § 97, provides that, if a demurrer to an indict- 
ment Is disallowed, the court must permit accused at his élection to plead, 
which he must do forthwith, or at such time as the court may alîow, but, 
if he does not plead, judgment must be given against him. Held, that 
where, after the overruling of a demurrer, défendant elected to stand 
thereon and refused to plead further, there was no issue for trial to a 
jury; and hence it was no objection to the court's rendltion of a judg- 
ment against accused, and sentence thereon, that he was entitled to a 
trial by jury, which he could not walve. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. §§ 197-203; Dec. Dig. 
S 29.*] 

On rehearing. Denied. 

For former opinion, see 202 Fed. 457. 

Before GILBERT and ROSS, Circuit Judges, and WOEVERTON,. 
District Judge. 

GILBERT, Circuit Judge. The plaintiff in error in his pétition 
for rehearing represents that this court in its décision of the case 

■For other cases >;«« same topic & § ncmbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexas 
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passed without considération the contention that the court below, in 
imposing sentence upon him, denied him his constitutional right to 
a trial by jury, and argues that, as the offense charged was a felony, 
the plaintiff in error was without power to waive his right to a jury 
trial. There was no assignment to direct our attention to the alleged 
error, although it was mentioned in the briefs. But as it is now 
earnestly urged as ground for granting a rehearing, we deem it prop- 
er to présent briefly our views upon the contention so made, while 
denying the pétition. 

The record shows that, the plaintiff in error having demurred gen- 
erally to the indictment on the ground "that the facts stated do not 
conscitute a crime," and the court having overruled the demurrer, the 
plaintiff in error, by permission of the court, withdrew his plea of 
not guilty, and gave notice of his élection to stand upon the demur- 
rer, and not further to plead, "and to take advantage of section 97 
of the Alaska Criminal Code of Procédure, and to submit to judg- 
ment thereunder." That section provides as follows : 

"That if the demurrer be clisallowed, the court must permit the défendant, 
at his élection, to plead, which he must do forthwith, or at such tinie as the 
court may allow ; but If he do not plead, judgment must be given against 
him." 

In the court below counsel for the plaintiff in error insistently con- 
tended that this section was applicable to the case at bar, and the 
court adopted that view, although the district attorney earnestly op- 
posed the contention. Counsel for the plaintiff in error, notwithstand- 
ing this record of his attitude in the court below, now contends that 
the court erred in accepting his view of the law, and in not compelling 
the plaintiff in error to plead over and go to trial before a jury, and 
he cites décisions to the proposition that one who is accused of felony 
cannot waive his constitutional right to a jury trial. Those cases hâve 
no application hère. There is no question hère of a waiver of a jury 
trial. Hère there was no issue to try, and theréfore no occasion for 
a jury. 

When a défendant demurs generally to an indictment, he admits 
ail the facts alleged against him, and rests his défense on the judgment 
of the court whether those facts as pleaded constitute the crime 
charged. The plaintiff in error, by his demurrer to the indictment, 
declared in effect that he was guilty of the offense charged, provided 
that the indictment properly and lawfuUy set forth the facts which 
constituted the crime. After the demurrer was overruled, he had his 
right either to plead over or to stand on his demurrer, and thereby 
continue in the attitude of admitting to the court that he was guilty 
of committing the acts which were charged against him. He chose 
the latter course. At common law, in cases of misdemeanor, there 
was no right to plead over, and in cases of felony such, also, was 
originally the common law, although in later years the rule bas been 
relaxed in felony cases, so as to recognize the power of the court in 
its discrétion to allow the défendant to plead over. 2 Haie, P. C. 
255; Reg.' v. Faderman, 3 C. & K. 359; Reg. v. Hendy, 4 Cox, 
C. C. 243; Reg. v. Odgers, 2 M. & Rob. 479; State v. Wilkins, 
17 Vt. 151. The statute above quoted expresses the common-law.rule,. 
204 F.— 62 
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with the addition that the défendant shall hâve at his élection the ï-ight 
to plead over. 

In the brief filed in support of his pétition for rehearing, counsel 
for the plaintiff in error insists that the courts are practically unan- 
imous "in holding that, as to félonies, in the absence of statutory au- 
thority, a défendant cannot waive a jury trial, and an attempt to do 
80, followed by a trial before the court without a jury, will be of no 
avaii, and a judgment rendered by the court will be erroneous, if not 
void." In the présent case, however, as has been shown, there was 
and could hâve been no trial, and Congress by section 97 of the Alaska 
Criminal Code of Procédure expressly declared the conséquence of 
the defendant's failure to raise an issue, namely, that there should 
thereupon be judgment against him. 

The pétition for rehearing is denied. 



SNAVELY V. HENDER.SON. 

(Circuit Court of Appeals, Eiglith Circuit. April 25, IQi'S.) 

No. 3,842. 

(Sjjllabus hy the Court.) 

GiFTS (§§ 15, 49*) — Inter Vivos— Essentials— Sufficienct or Evidence. 

A clear and certain intention of tlie alleged donor at once and forever 
to divest himself of his property is indispensable to a valid gift inter 
vlvos. Evidence eonsldered, and held insufflcient to overcome a flndlng of 
the court below that the delivery of money by a mother to a son consti- 
tuted a loan, and not a gift. 

[Ed. Note.— For other cases, see Gifts, Cent. Dig. §§ 14, 95-100; Dec. 
Dig. §§ 15, 49.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska ; Thomas C. Munger, Judge. 

Action by Thirza Henderson against Edgar F. Snavely, trustée, 
etc. From a decree of the District Court, affirming an allowance by 
the référée of plaintiff 's claim against the estate of Roscoe E. Hen- 
derson, who vvras adjudged a bankrupt, défendant appeals. Affirmed. 

Elmer W. Brown, of Lincoln, Neb. (Burkett, Wilson & Brown, of 
Lincoln, Neb., on the brief), for appellant. 

C. J. Campbell, of Lincoln, Neb. (George W. Berge, of Lincoln, 
Neb., on the brief), for appellee. 

Before SANBORN, Circuit Judge, and WILLIAM H. MUNGER 
and TRIEBER, District Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree of the 
District Court which affirmed the allowance by the référée of a daim 
of Thirza Henderson for $2,500 against the estate of Roscoe E. Hen- 
derson, her son, who was adjudged a bankrupt in the year 1909. 
Thèse f acts were conclusively established by the évidence : 

About June 24, 1907, Henderson, who was a young man without 

*For other cases see same topic & % ifVMEBs in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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much expérience in business, formed a partnership with Holger Hald 
in the jewelry business, whereby Henderson was to contribute $2,500 
capital and Holger Hald bis knowledge, expérience, and services. Dur- 
ing that summer Henderson solicited and obtained from bis mother 
$2,500, which he put into the partnership business. Nothing was 
said between him and bis mother at the time he obtained this money 
about his paying it back, nor about her giving it to him. In January, 
1908, he asked and obtained from her $500 more, and she then in- 
quired of him when he could pay back the $2,500, and he said that 
he did not know when he could do se, but he thought he could some 
time. She subsequently spoke to him about his paying it back, and 
every time she mentioned it he told her he would do so, and never 
claimed to her that she had given it to him. Mrs. Henderson testified 
that she never gave it to him. 

The finding of the référée and the court below that the transaction 
described by this évidence was a loan is sustained by the facts which 
hâve now been recited. But counsel for the trustée seek to reverse 
it on the ground that it was a gift. The facts on which they rely are 
thèse: 

About a month after Mrs Henderson filed her claim for this $2,500, 
Mr. Snavely, the trustée in bankruptcy of Henderson's estate, went 
to the town where Henderson was found, took him to a hôtel, caused 
an attorney to corne there, induced Henderson to think that the fact 
that he had made a statement to R. G. Dun & Co. in which he did not 
include any indebtedness to his mother was a serions matter, and 
suggested that he make an afifidavit, which the attorney dictated. At 
the suggestion of Mr. Snavely, Henderson wrote the affidavit dictated 
by the attorney, and stated in that affidavit, pursuant to that dictation, 
that at the time his mother let him bave the $2,500 no notes were 
taken, nothing was said about payment or time of pâyment, that he 
regarded the money as a gift at that time, that when he subsequently 
asked her for $500 more she said, "When do you think you can begin to 
pay back the $2,500?" that he did not know that she expected payment 
until she asked that question, that nothing had been said about paying 
it back prior to that time, but that he answered that he could not tell 
exactly when he could pay it, but he thought he could pay it back 
some time. Henderson's subséquent testimony in the case corre- 
sponded with the statements he made in this affidavit. Mrs. Hender- 
son did not include this crédit of $2,500 due from her son in her re- 
turns of her assessable property for taxation. Hald testified that when 
the partnership was formed Henderson told him that his mother would 
give him the $2,500. Nothing was said between Mrs. Henderson and 
her son about interest. She has never claimed any and Henderson 
testified that when, in January, 1908, he asked for $500 more, she 
said that she did not want to put any more money into the business. 

But it is the intention of the alleged donor to give away his prop- 
erty, not the intention of the alleged donee, or his hope or belief, that 
conditions a valid gift. The clear and certain intention of the donor 
presently and forever to part with his property is indispensable to 
such a gift. Allen-West Commission Co. v. Grumbles, 129 Fëd. 287, 
290, 63 C. C. A. 401, 404; 30 Cyc. 1194; Jones v. Falls, 101 Mo. 
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App. 536, 71 S. W. 903, 905. The finding of the référée and of the 
court below that Mrs. Henderson never had such an intention is pre- 
sumptively right, and a review of the évidence in this case in the light 
of the arguments and briefs of counsel sustains it. 

The decree of the District Court is therefore affirmed. 



THE FLEMINGTON. 

THE ARTHUR W. PALMER. 

(Circuit Court of Appeals, Second Circuit. April 14, 1913.) 

No. 213. 

Collision (§ 95*) — Négligent Backing into Ciiannel — Collision witii 
ïow. 

A steam tug helà solely in fault for a collision wlth the tow of an- 
other tug, on tlie ground that she backed from her berth Into a narrow 
and frequented channel without proper précautions, when the other tug 
was seen approacliing. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 200-202 ; Dec. 
Dig. § 95.* 

Collision with or between towlng vessels and in tow, see note to The 
John Englis, 100 C. C. A. 581.] 

Appeal from the District Court of the United States for the East- 
€rn District of New York. 

Suit in admiralty by the Central Union Stockyards Company against 
the steam tug Flemington, the Central Railroad Company of New 
Jersey, claimant, in which the steam tug Arthur W. Palmer, the Moran 
Towing & Transportation Company, claimant, was impleaded. Decree 
against the Flemington, and her claimant appeals. Affirmed. 

The following is the oral opinion of Van Vechten Veeder, District 
Judge : 

The wltnesses for the Flemington and for the Palmer glve accounts of this 
collision that cannot be reconclled, because each boat clalms that the other 
was going away from it at the time of the collision, under which circum- 
stanees no collision would hâve been possible. The détermination of this Is- 
sue dépends largely upon the credlbility of wltnesses, and in that respect I 
think that the wltnesses for the Palmer glve an account that is more co- 
hérent and more consistent, and therefore more convinclng, than the wlt- 
nesses on behalf of the Flemington. 

I am disposed to accept as a fact the account given by the captain of the 
Palmer, supported as It is by the testimony of other wltnesses on behalf of 
the Palmer, and partlcularly by the only disinterested witness in the case. 
The clear prépondérance of ail the testimony, ineludlng that of some of the 
wltnesses for the Flemington, shows beyond a doubt that the collision took 
place far out in the middle of this navigable channel. I hâve no doubt from 
the testimony that the Palmer, with her tow, was pursuing the usual and 
«ustomary course through this narrow channel, and, as it is a busy channel, 
that course must hâve been well known to this tug, which berthed along- 
side of Pier 8. I eould not reach any other détermination if I were disposed 
to accept the testimony of the man who says he was on the lookout on the 
stern of the Flemington, because hls testimony shows, as indeed the testi- 
mony or the report of the captain of the Flemington to the local inspectors 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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slîo-.vs. tliat. nltii(nii:h he saw the Palnier coming down witb the tow a long 
dJstiuice awny lie did not give a signal to liis captain uiitil tliey were out in 
liie chaiDiel. 

I rlihik the iivepouderaiife of tlie crédible testimony in this case shows that 
tlie l-'îcuiin.:;lou i acked ont wltbout taklug proper précautions. She evidently 
c:!i!ie out uiiîler a Uionientuni tliat she was uuable to cheek wlien, at last, an 
cJTi.îrt \va;< niade to ayold this collision. 

I ihid no fanit ou the part of the l'aimer. Decree accordingly. 

James J. iiacklin, of New York City (De Lagnel Berier, of New 
York City, of counsel), for appellant. 

Carpenter & Park and Boley & Martin, ail of New York City (H. 
E. Mattison, of New York City, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. Decree affirme d, with interest and costs, on opin- 
ion of Judge Veeder. 



THE LUZERNE. 

THE FLUSHING. 

(CircTùt Court of Appeals, Second Circuit. April 14, 1913.) 

No. 169. 

Collision (§ 95*) — Tugs with Tows— Fault. 

Under uncontradicted évidence that sucli is the practice, a tug passing 
tlirough Hell Gâte into East River with two tows tandem on an ebb 
tide, whlch prevented her from stopping or slowing, held entitled to make 
her turn down East River, while it was the duty of another tug coming 
down Harlem River with tows alongside to hold back and keep out of 
the way ; and the latter vessel held solely In fault for a collision between 
two of the tows. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. |§ 200-202 ; . Dec. 
Dig. § 95.» 

Collision with or between towing vessels and vessels in tow, see note 
to The John Englis, 100 C. C. A. 581.] 

This cause comes hère upon appeal from a final decree of the Dis- 
trict Court, Southern District of New York, holding the Euzerne 
solely in fault for a collision as a resuit of which the boat John J. 
Lubey, while in tow of the Flushing, was damaged. 

Harrington, Bigham & Englar, of New York City (H. S. Harring- 
ton, of New York City, of counsel), for appellant. 
James J. Macklin, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The Flushing with two scows in tow, 
tandem on a hawser, was proceeding with the ebb tide through Heil 
Gâte to New York. Because of dredges anchored east of Mill Rock, 
her course was between Mill Rock and Ward's Island and then through 
the channel to the westward of Mill Rock. Before she turned she 
saw the Luzerne with two car floats alongside coming down the Har- 
lem River and about opposite 102d street. The tide in the Harlem 

*For other cases see same topic & § nwmbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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River was running about a mile and a half, while in the East River 
around Mill Rock it was running about four miles. The Flushing 
on sighting the Luzerne blew two whistles, which the Luzerne an- 
swered with two. The Flushing made her turn to port, keeping in 
mid-channel, and the Luzerne's port car float coUided with the rear 
scow about off Ninety-Eighth street. 

The appeal of the Luzerne is predicated on the contention that the 
navigation of the vessels should hâve conformed to the starboard hand 
rule. We do not think this rule applied. Although when the signais 
of two whistles were exchanged the tugs were on courses which, if 
protracted, would cross, each knew that there was no intention to 
cross, but both were going down the East River. It was impossible 
for the Flushing to stop or slow; if she had done so, she could not 
control her tandem tow, in the swift tide that ran through the Gâte. 
On the other hand, the slower tide in the Harlem River would pré- 
sent little difficulty to the Luzerne in stopping. There is uncontra- 
dicted évidence that with an ebb tide it is the practice, in Gâte nav- 
igation, when vessels come in sight of each other as thèse did, for the 
one in the LIarlem River to hold back and let the one in the Gâte 
make her turn into the East River. We think the case was one of 
spécial circumstances under article 27 of the Inland Rules, and that 
the exchange of two-whistle signais imported an agreement that the 
Flushing, instead of trying to hold back for the Luzerne, should pro- 
ceed to make her turn to port, and that the Luzerne should not em- 
barrass her in executing that manœuver, even if she had to check 
her own speed tO allow of its exécution. This she failed to do in time 
and was rightly held in fault. 

It may be that the Flushing might hâve gone doser to Mill Rock, 
but the fault of the Luzerne is so plain that we are not disposed to 
put any liability on the Flushing. 

Decree affirmed, with interest and costs. 



In re NEVADA-rTAH MINES & SMELTERS CORrORATION. 

(Circuit Court of AppeaJs, Second Circuit. April 22, 1913.) 

No. 108. 

Courts (§ 405*) — Circuit Court of Appeals — Intervention — Pétition 
After Return of Mandate. 

Wliere a pétition to revise has been determined. by the Circuit Court 
of Appeals, and mandate transmitted to the District Court, which has 
acted thereon, the cause is no longer in the Circuit Court of Appeals, 
and an application there to intervene would be denled. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1097-1099, 1101, 
1103; Dec. Dlg. § 405.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York; Learned Hand, Judge. 
On rehearing. Denied. 
For former opinion, see 202 Fed. 126. 

•For other cases see same topic &. i numbek in Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
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Liebmann & Tanzer, of New York City (L. A. Tanzer, of New 
York City, of counsel), for petitioners. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The petitioner for a revision of the order of the 
District Court has filed an application for a rehearing of this cause, 
which we disposed of on January 13, 1913. We see no reason to 
change our opinion, and the pétition for rehearing is dismissed. 

Another stockholder asks to be allowed to intervene as a party 
to the proceeding. Our mandate has been transmitted to the District 
Court, which has acted upon it. We hâve decided not to ask for a 
return of the mandate for the purpose of a rehearing. The cause is 
no longer in this court, and the application made hère to intervene is 
denied. 



NATIONAL CASKET CO. v. STOLTS. 

(Circuit Court of Appeals, Second Circuit. April 14, 1913.) 

No. 174. 

Patents (§ 328*) — Validity — Pkiob Abt — Burial Caskets— Face Plate — 
Transpaeent Gauze— Fabkic. 

Eeissue patent No. 12,750 (original No. 619,567), issued to the Na- 
tional Caslïet Company, as assignée of WlUiani Hamilton, for a face 
plate comprising a stretched sheet of transparent non-brittle gauze 
fabric, mounted on a supporting member, to be used in burial caskets, 
held devoid of invention, In view of the prior art, and therefore invalld. 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Bill by the National Casket Company against Julius W. Stolts, as 
président and treasurer of J. & J. W. Stolts, an unincorporated joint- 
stock association. From a decree dismissing the complaint (197 Fed. 
940), complainant appeals. Affirmed. 

On appeal from a decree of the United States District Court for the South- 
ern District of New York dismissing the bill in an action based upon reissued 
letters patent No. 12,750, dated February 14, 1908. The original patent. No. 
619,567, was granted February 14, 1899, to William Hamilton, assigner to the 
complainant. Hamilton having died prlor to December 18, 1907, the reissue 
was, on that date, applied for by the complainant. The original had one claim, 
the reissue has flve clalms. The patent has been in litigation during the last 
ten years, the resuit being that the original was held invalid for laek of nov- 
elty and invention and the reissue was held invalid for lack of novelty and In- 
vention and also for me reason that its claims, or their équivalents, had been 
applied for In the original application and had been abandoned. (C. C.) 127 
Fed. 158; 135 Fed. 534, 68 C. C. A. 84; (0. 0.) 153 Fed. 765; 157 Fed. 392, 
85 C. C. A. 300 ; 174 Fed. 413, 98 C. C. A. 617 ; (D. C.) 197 Fed. 940. 

Duell, Warfield & Duell, of New York City (F. P. Warfield, C. H. 
Duell, and H. S. Duell, ail of New York City, of counsel). for appel- 
lant. 

Arthur v. Briesen and Hans v. Briesen, both of New York City, 
for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

•For other cases see same topic & % number in Ded. & Am. Digs. 1907 to date, &;Rep'r Indexe» 
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COXE, Circuit Judge. The claim of the original patent was as fol- 
lows : 

"Tlie combiiiation wlth a burial-casket, of a face-plate comprising a 
stretched sheet of transparent nou-brittle gauze fabric." 

The claims of the reissue are as follows : 

"1. The combinatîon wlth a burlal casket cover portion, of a relatlvely mov- 
able face-plate comprising a supportlng member, and a stretched sheet ol 
transparent, non-brittle gauze mounted upon said supporting member. 

"2. The combination with a burial casket cover portion, of a face-plate 
which comprises a frame and a sheet of transparent, non-brittle gauze evenly 
stretched to said frame and held thereby along each edge, whereby it is unl- 
formly supported and may be handled as a tmit. 

"3. ïhe combination with a burlal casket cover portion, of a face-plate 
slidably mounted thereon which comprises a frame and a sheet of transparent, 
non-brittle gauze evenly stretched to said frame and held thereby along each 
edge, whereby it Is uniformly supported and may be handled as a unit. 

"4. In constructions of the class described, in combination, a casket cover, 
a frame movably mounted upon said casket cover, and a sheet of gauze evenly 
stretched over and secured to said frame, whereby it is supported and held 
in position tliroughont each edge. 

"5. In constructions of the class described in combination, a ca.sket cover 
provided witli guiding slots. and a face-plate slidably mounted within said 
slots, said face-plate comprising a frame and a sheet of transparent gauze 
evenly stretched over said frame along each edge and secured thereto." 

It will be seen that the only appréciable différence between the struc- 
tures described and claiined in the reissue and in the original is that 
in the reissue the éléments which unité to form the combination are 
described with minute particularity. In our former décision — 157 
Fed. 392, 85 C. C. A. 300— we held that a face-plate for a burial casket 
of transparent non-brittle gauze fabric, whether of silk or cotton, irre- 
spective of the color of the material, the fineness of the mesh or the 
method of attachment, would anticipate the claim and that such struc- 
tures had been shown in the prier art. This conclusion was reached 
after a careful examination of the testimony and is not now subject 
to review. We start, then, with the proposition that it did not require 
an exercise of the inventive faculties to stretch a sheet of non-brittle 
gauze fabric as a face-plate for a burial casket. The question now 
confronting us is whether it involved invention to use such fabric when 
stretched over a movable or sliding frame whereby it is uniformly 
stipported and may be handled as a unit. Or, to state the question 
more concisely, if the claims of the reisstte had been in the original, 
could we hâve reached a différent conclusion ? When it is remem- 
bered that long prior to îlamilton's application glass face-plates were 
mounted in sliding frames, that black silk illusion was stretched over 
the face opening, drawn smooth and tacked ail around and that the 
part of the cover containing this face-plate was removable, we hâve 
no hésitation in saying that our conclusion would bave been the same. 
Giving to Hamilton full crédit for ail he accomplished, he was still 
among the skilled mechanics and never reached the higher plane of 
the inventer. It surely required no exercise of inventive skill to fasten 
the silk illusion, which had previously been stretched tightly over the 
casket opening, to the movable slide. The advantages and disadvan- 
tages of glass and illusion were known; some might prefer one and 
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some the other, but to assert that it required invention to substitute 
illusion for glass in the movable slide is, in our judgment, an untenable 
proposition. It might as well be asserted that it involves invention for 
one who has used mosquito netting tacked to a window casing, to re- 
move the glass and tack the netting to the movable sash. Nothing 
novel is accomplished by such changes. For one who preferred gauze 
to glass as a face-plate it was a perfectly obvions thing to do. 

When the former appeal was before us the questions were fully 
and ably presented and the patent was held invalid because, if not 
actually anticipated, there was no invention, in view of the prier art. 

For convenience, the testimony of Riggins was selected as probably 
the most positive and distinct of ail the numerous witnesses sworn. 
In brief, the record showed that long prior to the Hamilton patent, 
silk and cotton illusion had been used as the face-plate of caskets and 
was tacked ail the way round, the black silk illusion being drawn per- 
fectly tight as it is shown in the patented structure. There is no 
escape from the conclusion that the patent was held void because the 
prior art showed several instances where the identical thing which was 
the subject of the claim had been donc long prior to the date of the 
alleged invention. There was certainly nothing in our opinion to in- 
dicate that we considered the case one for a reissue or that we thought 
that what Hamliton accomplished, beyond what the prior art showed. 
required the exercise of the inventive faculties. 

The entire proceeding has assumed the character of a reargument 
of the décision of this court. If we adhère to our former décision that 
Riggins and others had employed the basic idea of Hamilton, viz., cov- 
ering the face of the dead with cotton and silk illusion stretched tightly 
over the casket opening, there certainly can be no patent for a change 
in the détails by which this fastening is accomplished. 

The decree is afifirmed with costs. 
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LEHIGH VALLEY R. CO. v. UNITED STATES (INTERSTATE COM- 
MERCE COMMISSION et al., luterveners). 

(Commerce Court. April 25, 1913.) 

No. 70. 

1. Carriers (§ 34*) — Pixing of Rate by Interstate Commerce Commission — 

Review of Ordeb — Prestjmption. 

It is individual rates or joint rates or charges which may be inves- 
tlgated by the Interstate Commerce Commission, and not primarily Sys- 
tems of rates ; and although, in deterinlning whetlier an individual rate 
is reasonable, the Commission may consider ail matters pertaining to tlie 
condition and management of the carrier, lucluding other rates in force, 
when the carrier seeks to review a flnding that a rate is unreasonable, 
and an order for its réduction, on the ground that the eiïeet of the or- 
der will be to reduce the revenues of the company below the point which 
wlll give it a fair return, it is not aided by a presumptlon in t'avor of the 
reasonableness of the many other rates not under direct investigation 
which will overthrow substantial évidence that the individual rate in 
question is unreasonable in itself ; but the burden rests ou the carrier 
to prove that its rates, other than the oue involved in the order, are rea- 
sonably hlgh, and cannot be advanced ; otherwlse, tlie courts cannot in- 
terfère with the judgment of the Commission. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 91-93; Dec. 
Dig. § 34.*] 

2. Carriers (§ 26*) — Rates — Constitutional Guaranties — Just Compensa- 

tion. 

Just compensation, secured by the Constitution of tlie United States, 
does not mean a guaranty to a carrier, as against the public, of any 
flxed percentage of profit on an investment. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 67-82; Dec. 
Dig. § 26.*] 

3. Carriers (§ 34*) — Fixing of Rates by Interstate Commerce Commission 

— Review of Ordeb. 

The courts cannot set aside an order of the Interstate Commerce Com- 
mission requlrlng a réduction of rates by a railroad company on coal to 
a single terminal, on the ground that its effect wlll be conflscatory, on 
an allégation that the prior earnings of the company did not exceed 4 
per cent, on the value of its property, where it Is also shown that the 
order afCects less than one-eleventh of the frelght traffic of the company, 
it is admitted that the rates fixed by the Conmdssion are not below the 
cost of the service and some substantial profit, and it does not appear 
whether or not its other rates are reasonable. 

[lîd. Note. — For other cases, see Carriers, Cent. Dig. §§ 91-93; Dec. 
Dig. § 34.*] 

Pétition by the Lehigh Valley Railroacl Company against the United 
States, in which the Interstate Commerce Commission and Henry 
E. Meeker hâve intervened. On motions to dismiss. Motions granted. 

See, also, 190 Fed. 1023. 

•For other cases see same topic & S NUMBBB In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



LEHIGH VALLET B. CO. V. UNITED STATES 987 

Frank H. Platt, of New York City, and Everett Warren, of Scran- 
ton, Pa. (E. H. Boles, of New York City, and John G. Johnson, of 
Philadelphia, Pa., on the brief), for petitioner. 

Blackburn Esterline, Sp. Asst. Atty. Gen., for the United States. 

Charles W. Needham, of Washington, D. C, for Interstate Com- 
merce Commission. 

WilHam A. Glasgow, Jr., of Philadelphia, Pa., for Meeker. 

Before KNAPP, Presiding Judge, and HUNT, CARLAND, and 
MACK, Associate Judges. 

HUNT, Judge. The Lehigh Valley Railroad Company, petitioner 
herein, prays for a decree enjoining an order of the Interstate Com- 
merce Commission. By the bill it appears that the lines of pe- 
titioner 's railroad System aggregate some 1,407 miles, operated as 
continuous transportation routes through Pennsylvania, New York, 
and New Jersey; that the anthracite coal fields of Pennsylvania are 
divided into three groups, known as the Wyoming, Lehigh, and 
Schuylkill régions, located in the eastern portion of Pennsylvania; 
that the consumption of anthracite coal from the said coal fields is 
about 14,000,000 tons gross in Pennsylvania and 70,000,000 tons gross 
in other states; that petitioner assembles and carries annually from 
the above-mentioned Wyoming région about 11,000,000 gross tons of 
anthracite coal from coUieries which are widely scattered; that it 
transports about 2,000,000 gross tons to petitioner's tide water terminal 
at Perth Amboy; that of the total freight tonnage of 25,000,000 gross 
tons transported annually by the petitioner, over 11,000,000 gross 
tons consists of anthracite coal, and that of petitioner's total annual 
freight revenue of $31,000,000, over $15,000,000 consists of revenue 
from transporting anthracite coal, and that petitioner's total revenue 
from the transportation of freight and passengers is approximately 
$36,000,000; that petitioner's prosperity and existence hâve been al- 
ways dépendent upon the business of transporting anthracite coal; 
that prior to October 15, 1911, it charged for services between the 
Wyoming région and Perth Amboy $1.55 per gross ton on prepared 
sizes of coal (that is, on the larger or domestic sizes), $1.40 per gross 
ton for a somewhat smaller size known as pea coal, $1.20 per gross 
ton for what is known as buckwheat coal, and $1.10 per gross ton for 
the finest sizes ; that, as will be sliown by the évidence to be ofifered 
at trial, the rates as fixed hâve been and will be, for more than two 
years hence, just and reasonable for the services performed. 

It appears that on July 17, 1907, Henry E. Meeker and Caroline 
H. Meeker complained that the rates on anthracite coal from the 
Wyoming région to tide water at Perth Amboy were excessive and 
unreasonable, and asked the Commission to compel a réduction and 
to grant réparation; that the railroad company answered the com- 
plaint; that testimony was taken, and thereafter, on May 17, 1910, 
argument was had before the Commission; that on June 8, 1911, 
the Commission made its report and order, requiring this petitioner 
to abstain from charging the aforesaid rates on anthracite coal from 
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the Wyoming région to Perth Amboy, and to establish for the trans- 
portation of anthracite coal in carloads from the Wyoming to Perth 
Amboy rates not in excess of the following, to wit, $1.40 per gross 
ton on prepared sizes of said coal, $1.30 per gross ton on pea coal, 
and $1.15 per gross ton, on buckwheat coal; that the eiïective date 
of the order of the Commission was changed from August 15 to 
October 15, 1911. Petitioner says that it appears from the facts 
set forth, and as will be fuUy shown by the évidence to be offered 
by it at the trial, that the rates prescribed in the order of the Com- 
mission are and each of them is unjust to petitioner and unreason- 
ably low for the services performed. 

It is alleged that new circumstances hâve required an amendment 
to the pétition first filed in this court, and that experts and engineers 
were put to work to appraise the value of the petitioner's railroad Sys- 
tem, the value thereof being a fact of chief importance in the évi- 
dence to be presented; that petitioner asked the Commission for a 
rehearing; but on May 28, 1912, the Commission denied such ap- 
plication. 

Petitioner says that the value of its railroad plant as of January 
1, 1912, measured by the cost of reproduction, has been ascertained 
to be at least $312,500,000, and that there are many other éléments 
of value which will be shown at the trial ; that a reasonable and f air 
return upon such value is at least 8 per cent. ; that the returns from 
the investment in times of relative prosperity must provide, in addi- 
tion to a reasonable per cent, return; an amount sufficient to cover the 
déficits of less prospérons years; that provision must be made ont 
of earnings for the loss of capital invested in the railroad plant re- 
sulting from the exhaustion of the anthracite mines, which will within 
10 years cause a decrease in the annual tonnage, and thereafter a 
graduai decrease until the coal is exhausted; that a minimum rea- 
sonable and fair annual return would be $25,000,000; that by charg- 
ing the rates in effect prior to the effective date of the order and by 
using skill and economy petitioner cannot earn "an annual return ec]ual 
to $12,500,000," which is but 4 per cent, of the minimum value, and 
constitutes far less than a reasonable and fair return; that if the 
order of the Commission is effective the earnings on the property will 
be reduced by more than $450,000 annually, in that many other 
rates on anthracite coal will hâve to be reduced to avoid incon- 
sistencies and discriminations ; that petitioner cannot increase its 
earnings from other sources to offset réductions which would bave 
to be made; that anthracite rates east-bound and west-bound are 
controlled by the compétition of other lines; and that the rates 
fixed by the order of the Commission are relatively lower than other 
anthracite rates of petitioner. Petitioner then sets forth that much 
of its other traffic is made up of the products of manufacture and 
other miscellaneous commodities for the most part carried under 
joint rates with Connecting carriers; that there can be no increase in 
the volume of traffic and earnings on petitioner's railroad within the 
two-year period covered by the order of the Commission that will 
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not be far more than oflEset or absorbed by the great increase of ex- 
pansés; that the petitioner's railroad was wisely and economically 
constructed, and that there is no excessive expense of opération; 
that the rates in force before the Commission made its order were 
so low that the traffic to which they applied moved freely and with 
reasonable profit to the shippers, and that the rates then in force 
•were relatively lower than ail other anthracite rates on petitioner's 
railroad ; that the order will cause réductions in the rates on about 
4,000,000 tons of petitioner's anthracite traffic, or 37 per cent, of 
its total anthracite traffic and 16 per cent, of its total freight traffic; 
that it is possible with substantial accuracy to détermine whether or 
not the assembhng, transporting, storing, and transshipping of anthra- 
cite coal may be conducted without loss under the rates fixed by the 
order, and that the rates so fixed are not and will not be suiïïcient 
to pay the cost of conducting the assembling, transporting, storing, 
and transshipping aforesaid, and a just and fair return on the value 
of that portion of petitioner's property used in said service; that 
the average revenue per gross ton for ail sizes of anthracite, under 
the rates prescribed, is approximately $1.35 ; that to assemble, trans- 
port, and transship petitioner has to expend for operating expenses 
at least 90 cents per gross ton; that the cost per gross ton for the 
dépréciation of the facilities so employed is at least 10 cents, leaving 
a balance of 35 cents, which is insufficient to pay an annual return 
of 6 per cent, on the value of that portion of petitioner's facilities 
so employed. 

The bill then avers that the Commission issued its order without 
a full hearing as required by the act to regulate commerce; that 
the Commission neglected to follow the rules for judicial investiga- 
tion, received improper testimony, gave undue and controUing weight 
to incompétent évidence, failed to consider established and undis- 
puted testimony, and to apply the ordinary rules of a court to the 
competency of testimony and exhibits ; that it based its décision upon 
certain alleged facts (which are specified in the pétition under con- 
sidération) set forth in the pétition filed before the Commission, which 
said allégations were not true; that it arbitrarily and unlawfully 
'ignored proof, and reached its conclusion by wrongfully confusing 
the value of petitioner's transportation plant with the par value of 
petitioner's outstanding capital stock; that since the hearing was 
had before the Commission conditions hâve materially changed, wages 
hâve increased, and cost of opération has become greater; that the 
Commission excluded facts and circumstances that ought to hâve 
been considered, in that the Commission refused to consider the in- 
vestment as évidence of the cost of assembling, transporting, stor- 
ing, and transshipping and dépréciation, but based its conclusion 
solely upon a comparison between the net earnings prior to June 30, 
1908, and the par value of petitioner's outstanding capital stock. 

The United States and the Interstate Commerce Commission and 
the intervener hâve moved to dismiss the pétition for lack of equity. 

Two principal contentions are advanced by petitioner: First, con- 
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fiscation; second, lack of substantial évidence before the Commis- 
sion on which to rest the conclusion reached. Petitioner argues that 

(a) the order of the Commission compels the carrier to operate its 
entire plant for a retum of less than 4 per cent, upon its value ; and 

(b) that the order deprives the carrier of its right to receive for trans- 
porting tide water coal an amount sufiicient to cover operating ex- 
penses, dépréciation, and a reasonable compensation for the use of 
that portion of the facilities used in handling tide water coal. 

Reducing essential facts to a narrow compass, we find that the 
order of the Commission afïects the traffic on 165 miles out of a total 
of 1,407 miles of petitioner's railroad, and about 2,000,000 tons of 
anthracite coal out of a total anthracite coal tonnage of over 11,000,- 
000 tons; that the anthracite tonnage involved is four fifty-sevenths 
of the entire freight traffic of the petitioning road; and that the 
effect on the gross income of the road, which is $36,000,000, when 
measured by the traffic of the year prior to the making of the report 
of the Commission, was to make a réduction of $247,000. 

The argument is that the order reduces the annual return from 
$12,500,000 to $12,050,000, which is less than 4 per cent, of the value 
of the petitioner's road, which, as stated by the petitioner, is $312,- 
500,000, and that the loss of income brought about by carrying out 
the order cannot be made up from rates on other traffic, because such 
other rates, so far as applicable to anthracite, are as low as they can 
consistently be put. The assumption is that the Commission cannot 
and would not approve of any increases in other anthracite rates, 
while rates on commodities other than coal are for the most part 
joint rates covering compétitive traffic, which are made under such 
circumstances that larger divisions cannot be obtained, and that it 
is beyond the petitioner's power to increase materially its revenue 
from those sources. 

[ 1 ] Petitioner says that it should not be called upon to establish its 
inability to make up on other traffic the losses resulting from the or- 
der in question; that it is for the respondent to meet the showing of 
confiscation by the petitioner by proof that the tide water rates are 
relatively high and that other rates are unreasonably low and should be 
raised in order to equalize the schedule ; that as anthracite tide water 
rates constitute the "backbone" of petitioner's rate structure, the or- 
der is not incidental; and that its effect is not unsubstantial in its 
bearing upon the property rights of petitioner. 

As the Commission has not established a system of rates for the 
petitioning carrier, it cannot be presumed to hâve examined the 
tariffs of petitioner in their entirety for the purpose of ascertaining 
whether its rates upon ail classes of traffic are reasonable. It is in- 
dividual rates, or joint rates or charges, which may be investigated 
by the Commission in the exercise of its powers under the act to regu- 
late commerce, and not primarily Systems of rates. Naturally, to the 
end that justice shall be done in the considération of the question 
whether a single or individual rate is reasonable, the Commission may, 
among other things, consider the reports of the finances of the car- 
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rier whose rates are the subject of investigation, may inquire into 
such reports and the items thereof , into circumstances of management, 
the carrier's présent and prospective business, operating expenses, 
outstanding oWigations, and interest charges, whether the rate under 
examination appears to be disproportion ately or unreasonably high, 
and whether ail traffic appears to bear a proper share of expenses and 
profits. But the power of détermination being confined to the matter 
of a single rate, when the complaint is as to the injustice of such rate, 
if it is found that such individual rate is unreasonable, the carrier, 
which seeks to set aside the order of the Commission reducing such 
rate upon the ground that the effect of the order will be to confiscate 
its property by reducing its total revenues to a point where it cannot 
earn more than a given per cent, upon the alleged total value of its 
road, is not aided by a presumption in favor of the reasonableness of 
the many rates which are not under direct investigation which is strong 
enough to overthrow substantial évidence to the efifect that the in- 
dividual rate under investigation is unreasonable in itself. 

L,et it be assumed that where a System of rates has been established 
by législative authority, and an attack is made upon such entire Sys- 
tem in a manner to présent the question whether such tariff as a 
whole opérâtes to confiscate the property of the carrier, the courts 
are empowered to inquire whether ail classes of traffic are charged 
relatively reasonable rates or are justly classified, whether the body 
of rates prescribed is such as "to work a practical destruction to rights 
of property," and, if it be found that such system is unjust and un- 
reasonable to such extent, to restrain its opération. Reagan v. Far- 
mers' Loan & Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 
1014. Such cases hâve generally arisen where state authorities bave 
fixed Systems of rates. Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 
418, 42 L. Ed. 819; St. Louis & S. F. R. v. Gill, 156 U. S. 649, 15 
Sup. Ct. 484, 39 L. Ed. 567; Minneapolis & St. Louis R. Co. v. Minne- 
sota, 186 U. S. 257, 22 Sup. Ct. 900, 46 L. Ed. 1151. Let it be as- 
sumed, too, that where a carrier's business is such that the effect of 
a réduction of a single rate (for example, where 90 per cent, of the 
business of the road is the carriage of a single commodity) will clearly 
operate to deprive the carrier of any compensation by way of profit 
the courts will interfère. But where the tarifïs are constructed by 
the carrier and, after full hearing, an individual rate is found to be 
unreasonable, and an order is made by the Commission which reduces 
such individual rate merely to a point where such réduction will re- 
duce the total income of the carrier to 4 per cent, approximately, the 
carrier has no case of confiscation prima facie, but must prove that 
its rates other than the one involved in the order are in fact reason- 
ably high and cannot be advanced above the point fixed by the tariffs 
it has filed. It is not for the courts to say under such circumstances 
what are reasonable rates between two points upon a railroad line, 
for to do so would be to substitute judicial judgment for that of the tri- 
bunal to which the détermination of such matters is committed. 

[2, 3] Nor can the courts lay down any gênerai rule as to what shall 
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constitute confiscation with référence to railroad rates, where the 
facts, as in this case, show a profit of approximately 4 per cent. The 
just compensation secured by the Constitution does not mean a guar- 
anty to a carrier as against the pubhc of any fixed percentage of profit 
upon an investment. 

Apphcation of thèse views is very just when the carrier relies upon 
inadequacy and unreasonableness of individual rates on a particular 
traffic for a past time, alleging that the rates upon the whole System 
as affected by the single réduction will not yield a sufficient profit in 
the future. Illustration is afforded by the case at hand. Petitioner 
shows that the revenue from its coal traffic, or $15,000,000, is approx- 
imately 47 per cent, of the revenue from its total freight traffic, or 
$31,000,000. The total anthracite coal tonnage, or 11,000,000 tons, 
thus represents 47 per cent, of the gross earnings of the road ; and 
inasmuch as but 2.000,000 tons of anthracite are afïected by this or- 
der, it becomes évident that the order of the Commission affecta only 
two-elevenths of 47 per cent, of the total revenues of the road, or 
two-elevenths of $15,000,000, representing the revenue derived from 
coal traffic. 

At once the inquiry arises whether the rates upon the balance of 
the traffic of the road are reasonable, and whether the proportion of 
the petitioner's other earnings, the 53 per cent., is bearing its fair 
share of the expenses of the road. How can a court say that the 
réduction of the particular rate complained of to a point admittedly 
not below cost of service and some substantial profit is confiscatory 
merely because it will reduce the gross income? Investigation into 
the proportions borne by other rates would bave to be made to ar- 
rive at a just conclusion. Surely if the carrier is charging more than 
a reasonable rate on the particular traffic, coal, yet is not earning a 
sufficient amount on the balance of its traffic to yield an income, in- 
vestigation should be had into the rates on other traffic, to see if they 
are too low or based. upon considérations not properly regarded. 

In Minneapolis & St. Louis R. Co. v. Minnesota, 186 U. S. 257, 22 
Sup. Ct. 900, 46 L. Ed. 1151, the court recognized that in the gênera! 
supervising of rates upon classes of freight the Commission is not 
bound to reduce the rates upon ail classes, which may perhaps be 
reasonable except as applied to a particular article, and said that if— 

"upon examining the taritïs of a certain road the Commission is of opinion 
that the rate upon a particular article, or class of freight, is disproportion- 
ately or unreasonably high, it may reduce such rate, notwithstanding that it 
may be impossible for the Company to détermine with mathematical accuracy 
the cost of transportation of that particular article as dlstinguished from ail 
others. Obviouslj, such a réduction could not be shown to be unreasonable 
simply by provlng that, if applied to ail classes of freight, it would resuit in 
an unreasonably low rate." 

The allégations that it is possible with substantial accuracy to dé- 
termine whether or not the assembling, transporting, storing, and 
transshipping of anthracite coal may be conducted without loss under 
the rates fixed by the order of the Commission, that the rates as fixed 
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by the order are not and will not be sufficient to pay the cost of con- 
ducting the assembling, transporting, storing, and transshipping, "and 
a just or fair return upon the value of that proportion of petitioner's 
property used in said service," fail to state grounds for équitable re- 
lief when they are put alongside of the further allégation that the 
rates fixed by the Commission cover the cost of service in transport- 
ing coal f rom the Wyoming district to Perth Amboy, which is 90 cents 
-per gross ton, and that the average of the rates allowed by the Com- 
mission as applied to the traffic for ail sizes of anthracite coal afïected 
is $1.35 per gross ton, with dépréciation cost of 10 cents on the facili- 
ties. This is an admission that the profit left above the cost of service 
is sufficient to yield an annual return on the value of that portion of 
petitioner's facilities employed in that particular traffic, which, though 
less than 6 per cent, on the value — not specifically stated — of the fa- 
cilities employed, is at least of such a substantial margin as to pre- 
vent a conclusion that petitioner's property is being taken without 
just compensation. 

Other averments of the bill, to the efifect that the Corhmission ex- 
cluded and refused to consider facts and circumstances that ought to 
hâve been considered, or that the rates prescribed were fixed arbitrar- 
ily, and are not just and fair, fall when we examine the report of the 
Commission, which is before us, disclosing that évidence relevant to 
the issues which the petitioner raised herein, except those matters 
which it is alleged accrued since the report was made, was considered. 

Turning to the report, we find référence to the endeavor on the 
part of the Lehigh Valley Railroad Company to show the actual cost 
of transporting coal from the Wyoming district to barges at Perth 
Amboy, with comment upon the character of testimony offered, which 
consisted of statements by engineers, estimâtes based upon operating 
expenses, interest, dépréciation, and other facts and circumstances. 
The report refers to the basis used in apportioning expenses, to rates 
for transporting coal, to évidence concerning markets for anthracite 
on the fines of the Pennsylvania Railroad, and to the allowances made 
in connection with such transportation. The contentions of the car- 
rier with respect to terminal expenses are adverted to, and référence 
is had to the privilèges of stocking and storing and lifting accorded by 
the carrier at Perth Amboy. Nor did the Commission fail to consider 
the argument of the carrier that there is a limited life to railroads 
dépendent upon anthracite coal carriage. The most careful attention 
appears to hâve been given to this point, the Commission quoting at 
length from the report of the Anthracite Coal Strike Commission 
rendered to the Président of the United States on March 18, 1903, 
wherein the opinion was expressed that anthracite coal mining would 
continue for a period of over 200 years. The Commission also no- 
ticed thé claim of the carrier with respect to its right tô earn enough 
out of its coal rates to provide for à return of the principal of the in- 
vêstment in that part of the railroad devoted to the carriage of coal 
when and as the principal would become reduced by exhaustion of the 
coal supply, and it was expressly found that the rates were more than 
204 F.—G3 
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sufficient to meet the contention that there should be an annual income 
sufficient to provide for a return of the capital when that part of the 
railroad devoted to the carriage of anthracite would lose its earning 
capacity through the depletion of the supply of coal. The Commis- 
sion, however, regarded that as "too spéculative to be of much value 
in determining the reasonableness of présent rates," inasmuch as, 
when anthracite coal would be exhausted, other traffic might be so 
dense as not to impair the présent earnings of the road. The report 
then advances to the further arguments of the carrier that the rates 
on coal must be sufficient to produce (1) income enough to make up 
for past deficiencies in return upon investment; (2) a reasonable cur- 
rent annual return upon the investment in the railroad and transpor- 
tation adjuncts; (3) an amount sufficient to provide for keeping up 
the property to modem standard ; and (4) an amount sufficient to 
provide for a return of the principal of the investment when and as 
the principal becomes reduced and extinguished by the exhaustion of 
coal freight. Each of thèse several propositions was dwelt upon by 
the Commission, and with painstaking care the various aspects of the 
financial condition of the Lehigh Valley Railroad were presented and 
analyzed. The estimated cost of transporting a ton of coal from the 
Wyoming région to Perth Amboy as made by the engineers of the Le- 
high Valley Railroad was considered, and the Commission said in 
part: 

"Turning again to the Wilgus exhibit, we find the estimated cost of trans- 
porting a ton of coal from the Wyoming région to Terth Amboy is $1.40. But 
we hâve shown that 10 cents of that amount, designed to cover past déficits, 
is an improper charge. Therefore $1.39 would be the cost if the exhibit were 
accurately and properly constructed on the basis of the facts lînown to the 
wltnesses. In cousidering thls exhibit it must be remembered that the so- 
called cost does not mean operatlng expense. The item of $1.49 is designed 
to cover ail proper, possible, and probable charges, including not only inter- 
est and dépréciation charges, but other items, such as the 10-cent allowance 
above mentloned. Xherefore, if the exhibit were not open to objection, it 
would be seen that, after ellmlnatlng the 10-cent charge above referred to, 
defendant's rates on the several slnes of anthracite coal ought to brlng them 
revenue averaglng $1.39 per gross ton ; that Is to say, upon defendant's own 
showlng it is collectlng rates which hâve been ou the average 7 cents per 
ton in exeess of a reasonable rate." 

In the light of ail the facts and circumstances stated, the allégation 
in the bill that there was no "substantial évidence" to sustain the or- 
der of the Commission, and that the order was made by the Commis- 
sion "without any substantial évidence to warrant the conclusion 
reached," or the reasons assigned by the Commission for its conclu- 
sion, becomes not a challenge of the truth of the report to the ef- 
fect that there was évidence introduced in support of those matters 
which were material to the inquiry had, and to which the évidence 
was given, but only states that the évidence heard was not substantial 
or so substantial as to justify the conclusion reached. As such évi- 
dence, however, was proper to be considered, and bore directly on the 
issues, it was both relevant and pertiiient to the essential features of 
the inquiry. 
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The averment that "the Commission, in fixing said order, acted ar- 
bitrarily and unjustly, contrary to the évidence, and without évidence 
to support its conclusions" must be disregarded in the Hght of the 
history of the case as detailed by the bill itself, showing that the 
Commission proceeded regularly to a hearing and that it acted after the 
introduction of much testimony, apparently properly introduced and 
compétent in its bearing upon the questions involved at the hearing. 
That the Commission acted contrary to the évidence is negatived by 
those parts of the bill which set forth what évidence was before the 
Commission concerning its financial affairs, its railroad System, re- 
turns, and other matters. ■ The averment that the Commission acted 
without évidence to support its conclusions falls when the bill is con- 
sidered as a whole, for the reason that it appears theref rom that there 
was introduced before the Commission proof of the amount of mon- 
ey invested in petitioner's railroad plant, together with évidence con- 
cerning the returns on the investment, évidence in détail of petitioner's 
revenues and disbursements with respect to the cost of assem- 
bling, transporting, storing, and transshipping of coal, différence be- 
tween net earnings prior to June 30, 1908, and the par value of peti- 
tioner's outstanding capital stock. Whether the Commission gave 
much or little weight to such évidence, or regarded it as controlling 
in arriving at a resuit, is immaterial, provided the action of the Com- 
mission was not in disregard of law. 

Thèse views dispose of the more important features of the case. 
We hâve given careful attention to the briefs and arguments made 
by counsel, but do not find any well-founded reason for interférence 
with the action of the Commission. 

The motions to dismiss are granted. 
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THE DELAWARE. 

THE AMBEOSE SNOW. 

(District Court, S. D. New York. April 15, 1913.)^ 

CoLiislON (I 100*)— Stbam and Sailing Vkssels Meeting — Change oï 
Course by Schooneb. 

A collision in the main slilp channel in New York Harbor lu a fog, 
between a steamer passlng outward and a meeting pilot schooner, held, 
on the évidence, due solely to the fault of the schooner in starboarding 
and golng to the westward across the course of the steamer, Instead of 
maintainlng her course and speed as the privileged vessel, as required 
by the rules. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 213-215; Dec. 
Dig. § 100.*] 

In Admiralty. Suit for collision by the United New York Sandy 
Hook Pilots' Association, as owner of the pilot boat Ambrose Snow, 
and others, against the steamship Delaware, the Clyde Steamship Com- 
pany claimant, and cross-libel against the Ambrose Snow. Decree 
for cross-libelant. 

Lindsay, Kalish & Palmer, of New York City (J. Culbert Palmer, of 
New York City, of counsel), for United New York Sandy Hook Pilots' 
Ass'n and the Ambrose Snow. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham and Robinson Leech, both of New York City, of coun- 
sel), for the Delaware and the Clyde S. S. Co. 



HAZEL, District Judge. Thèse are cross-libels to recover damages 
for a collision occurring in the main ship channel in New York Har- 
bor, near Staten Island shore, on the 23d day of May, 1912, between 
the schooner Ambrose Snow and the freight steamer Delaware, re- 
sulting in the sinking of the former. The vessels, which were going 
in opposite directions, collided late in the afternoon, while it was still 
daylight, in a fairly dense fog, at ebb tide, in wind blowing light in 
a southeasterly direction. There was a man at the wheel of the pilot 
boat with the master, another amidships casting the lead, and two look- 
out men in her bow, ail pilot apprentices. At regular intervais the 
schooner blew three blasts of her fog horn, while the steamer, having 
on board a complète crew, blew her whistle at intervais as required by 
the rules of navigation. The fog signais, when first heard aboard the 
schooner, sounded ahead, and the vessels were then from 1,500 to 
2,000 feet from each other. 

The witnesses for libelant swear that the steamer was two points on 
the starboard side when she was first observed through the fog ; while 
in contradiction of such testimony the master of the Delaware, who 

*For other cases see aame topic & i ndmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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was in the pilot hoiise, and the first officer, and several of the steamer's 
crew testified that the schooner was approximately a point and a half 
on her port bow. Indeed, the principal dispute has arisen over the 
relative positions of the vessels on approaching each other ; the mas- 
ter of the pilot boat testifying that, after hearing the fog signais of 
the Delaware, he starboarded a little, going to the westward, and that 
later, when he perceived the steamer through the fog, a point and a 
half on the schooner's starboard bow, he hard-astarboarded, mean- 
while keeping watch of the approaching steamer. He further testified 
that he soon noticed that the steamer sheered slightly to port, seeming 
to slack away, and then quickly threw her bow over towards the 
schooner, coming ahead into her amidships. 

The version of Capt. French of the Delaware is that, on the instant 
that he was made aware of the présence of the schooner in the channel, 
he walked f rom the starboard side of the steamer to the pilot house and 
ordered her wheel to be put hard-aport and the steamer 'liooked up full 
speed ahead." He testified that the Snow was then about a point and a 
half on the port bow, and that if she had maintained her course and 
speed the vessels would bave passed port to port 150 to 200 feet apart. 
It is shown that the steamer was going through the water at the rate of 
approximately 6% knots an hour, and that in obédience to the hard- 
aport order of her master she promptly swung to starboard. The 
schooner, instead of keeping her course, continued to swing grad- 
ually to the westward, and though the steamer's engines were stopped, 
and she was reversed full speed astern, the situation was in extremis, 
and as the schooner jibbed her sails she swerved further to the west- 
ward, and the collision occurred. 

The movement of the steamer to the right or westward under a 
hard-aport wheel was not a fault; for if the schooner had kept her 
course, as she was required to do under the Inland Rules, the vessels 
would bave safely passed each other. Nor, indeed, are any of the 
faults charged against the steamer in the libel proven. While it is true 
that she was required to keep out of the way of the pilot boat, and 
upon approaching a vessel was bound to reduce her speed, back, or 
stop, as the circumstances demanded, yet her failure to comply with 
such requirement was not the primary cause of the disaster, as the 
position of the schooner was fully ascertained after her fog horn had 
been sounded a few times. In such a situation the steamer had a right 
to assume that the approaching schooner would keep her course while 
the former maneuvered to keep out of her way. The S. C. Tryon, 105 
U. S. 267, 26 h. Ed. 1026. 

Taking into considération the probabilities, I am led to think that 
the error in navigation was the starboarding by the schooner, which 
took her across the bow of the steamer. The retarded progress of the 
pilot boat against the tide, and the nearness of the steamer, together 
with the speed at which she was proceeding, made it quite probable 
that the vessels would pass in about a minute, and this should hâve 
prompted a stricter adhérence to the rule which, while giving to the 
schooner the right of way, required her to keep lier course and speed. 
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Her fault was grievous enough to briiig on the collision, and to justify 
overlooking any fault, if there was such, in the navigation of the 
steamer. 

The libel is dismissed, and the cross-libel sustained, with costs. 



McGOOX V. NORTHERN Px\C. RY. CO. COOK v. SAME. 

LIXÏLBR V. SAME. 

(District Court, D. Northi Dakota, S. B. D. May 14, 1913.) 

1. Removal of Causes (| 19*) — Jl'eisdiction ce Fedekal Coubt— Suit Aris- 

ING UNDER Interstate Commerce Act. 

A suit by a sliipper against a railroad corapany to recover for damage 
or injury to property wliile being traiisported in interstate commerce 
Is one arislng uiider Interstate Commerce Act Feb. 4, 1S87, c. 104, § 20, 
24 Stat. 380 (U. S. Conip. St. 1901, p. 3IG91. as amended by Act June 29. 
1900, e. 3591, § 7, 34 Stat. 503 (U. S. Comp. St. Supp. 3911, p. 1307), of 
whlch a fédéral District Court is given original jurisdiction by Judiclal 
Code (Act M:\rch 3, 1011, c. 231) § 24, par. S, 36 Stat. 1092 (U. S. Comp. 
St. Supp. 1911, p. 136), whicli confers jurisdiction on such courts of ail 
suits and proceediugs arising under any law regulating commerce, except 
those of which the Commerce Court is given exclusive jurisdiction, and 
such a suit is removable under section 28, without regard to the aniount 
involved. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dig. §§ 37- 
46, 48, 52, 53 ; Dec. Dig. § 19.*] 

2. Courts (§ 284*) — Jurisdiction oe Fédéral Courts— Suit Arising Under 

FEDERAL Law. 

Whenever fédéral law grants a right of property or of action, and a 
suit is brought to enforce that rlght, it is one which may properly turn 
upon a construction of that law, and sucli suit arisos under the hiw for 
the purposes of fédéral jurisdiction, notwithstanrting tlie défendant may 
raise only issues of fact l)y bis answer. 

[Ed. Note.— For other cases, see Courts, Cent. DJ% §§ 820-826, 831; 
Dec. Dig. § 284.*] 

At Law. Actions by Richard F. McGoon. by J. W. Cook, and by 
J. M. Littler against the Northern Pacific liailway Company. On mo- 
tions to remand to state court. Motions dcnied. 

W. S. Lauder, of Wahpeton, N. D., for ])laintiffs. 
Edw. T. Conmy, of Fargo, N. D., for défendant. 



AMIDON, District Judge. The plaintiffs brought six separate ac- 
tions against the défendant in the district court of Richland county, 
N. D. They are ail based upon shipments of live stock from Western 
North Dakota and Eastern Montana, to Chicago, 111. Each complaint 

*For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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embraces several causes of action, but the principal ground of recov- 
ery is alleged damage to the Hve stock by reason of defendant's fail- 
ure to perform its duty as a common carrier. The suits were removed 
into this court upon the ground that they arise under the Interstate 
Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. 
St. 1901, p. 3154]). In neither case does the plaintiff seek to recover 
$3,000, and motion is now made to remand the suits to the state court 
because the amount in controversy is less than the sum required to 
justify their removal, and also because they do not involve a fédéral 
question. 

[1] Section 24 of the Judicial Code (Act March 3, 1911, c. 231, 36 
Stat. 1091 [U. S. Comp. St. Supp. 1911, p. 135]) spécifies the suits of 
which the District Courts are given original jurisdiction. Subdivision 
1 of that section ends with the following proviso: 

"Provided, however, that tbe foregolng provision as to tlie sum or value 
of the matter lu controversy shall not be construed to apply to any of the 
cases mentioned in the suceeedlng paragraphs of this section." 

Subdivision 8, which follows this proviso, enacts that the District 
Courts shall hâve original jurisdiction — 

" * * * of ail suits and proceedings arisiiig under any law regulatlng com- 
merce, except those suits and proceedings exclusive jurlsdictiou of which lias 
been conl'erred upon the Commerce Court." 

It is claimed by the défendant that thèse actions are suits "arising 
under a law regulating commerce," and for that reason may, under 
the proviso above quoted, be removed into the fédéral court, although 
they involve less than $3,000. 

Defendant's liability arises whoUy out of section 20 of the Inter- 
state Commerce Act, as amended by Act June 29, 1906, c. 3591, § 7, 
34 Stat. at Large, 584, 593 (U. S. Comp. St. Supp. 1911, p. 1307). 
Under the décision of the Suprême Court in Adams Express Co. v. 

Croninger, 226 U. S. 491, 33 Sup. Ct. 148, 57 L. Ed. , that section 

abrogates ail state and common-law liabilities on Interstate shipments 
of property. If the statute does not give plaintiff a right of recovery, 
he has none. The court says, at pages 505 and 506 of 226 U. S., and 
page 152 of 33 Sup. Ct. (57 L. Ed. ): 

"That the législation supersedes ail the régulations and policies of a par- 
tlcular state upon the same subject results from its gênerai character. It em- 
braces the subject of the liability of the carrier under a blU of ladlng which 
he must issue and limits his power to exempt hlmself by rule, régulation or 
contract. Almost every détail of the subject is covered so completely that 
there can be no rational doubt but that Congress intended to take possession 
of the subject and suiiersede ail state régulation with référence to it. Only 
the silence of Congress authorized the exercise of the police power of the 
state upon the subject of such contracts. But when Congress acted in such 
a way as to manifest a purpose to exercise its eonceded authority, the regu- 
lating power of the state ceased to exist. Xorthern Tac. Ry. v. State of 
Washington, 222 U. S. 370 [32 Sup. Ct. IGO, 5G L. FA. 237] ; Southern Rail- 
way V. Reid, 222 V. S. 424 [32 Sup. Ct. 140. 56 L. Ed. 257] ; Mondou v. Rail- 
road, 223 TJ. S. 1 [32 Sup. Ct. 169, 56 I.. Kd. 327, 38 L. U. A. (X. S.) 44]. 

"ïo hold that the liability thereiu declared may be increased or diminished 
by local régulation or local views of public poliey will either make the pro- 
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vision less than suprême or Indicate that Congress has not shovvn a purpose 
to take possession of the subject. The flrst would be unthinkable and the 
latter would be to revert to the unccrtainties and dlversities of rulings wliich 
led to the amendnient. The duty to issue a bill of lading and the liabllity 
thereby assumed are covered iu full, and though there is no référence to the 
efCect upon state reguhition, It is évident that Congress intended to adopt a 
uniform rule and reheve such contracts from the diverse régulation to which 
they had been theretofore subject." 

The statute referred to is a part of the Interstate Commerce Act. 
It is not only incorporated in its language, but is germane to its sub- 
ject. It relates to interstate commerce in its most primary sensé — 
the transportation of property from one state to another. It stands 
side by side vvith section 8 of that act, which gives to persons injured 
by rebates and unjust discriminations the right to recover damages 
therefor. It is, therefore, a "law regulating cotnmerce," within the 
meaning of subdivision 8 of section 24 of the Judicial Code. 

Do the suits "arise under" section 20 of the Interstate Commerce 
Act? Thèse words are found in the judicial article (article 3) of the 
fédéral Constitution, were used in the original Judiciary Act of 1789 
(Act Sept. 24, 1789, c. 20, 1 Stat. Ji), and hâve been a part of ail subsé- 
quent statutes defining the jurisdiction of fédéral courts. Few sub- 
jects, however, are involved in greater perplexity than their meaning. 
Many criteria hâve been laid down for determining when a suit arises 
under fédéral law. They can be classified, but they cannot be har- 
monized. In the language of Chief Justice Marshall, a case "may 
truly be said to arise under the Constitution or a law of the United 
States, whenever its correct décision dépends on the construction of 
either" (Cohens v. Virginia, 6 Wheat. 2>79, 5 L. Ed. 257) ; or when "the 
title or right, set up by the party, may be defeated by one construc- 
tion of the Constitution or law of the United States, and sustained by 
the opposite construction" (Osborn v. Bank of United States, 9 Wheat. 
822, 6 L. Ed. 204). And yet in the latter case it was held that a suit 
by or against a fédéral corporation was one arising under fédéral 
law — a doctrine which has since been adhered to by the Suprême 
Court. Pacific R. R. Removal Cases, 115 U. S. 1, 5 Sup. Ct. 1113, 29 
L. Ed. 319. It would, however, be difficult to conceive a case less 
likely to involve a construction of fédéral law than the ordinary suit 
by or against a fédéral corporation. A suit by or against a receiver 
of a national bank (Bartley v. Hayden [C. C] 74 Fed. 913), or a re- 
ceiver appointed by a fédéral court (Central Trust Co. v. East Tenn. 
V. & G. Ry. Co. [C. C] 69 Fed. 353; State of Washington v. North- 
ern Pacific R. Co. [C. C] 75 Fed. 333), arises under the Constitution 
and laws of the United States, although as a rule such suits in no way 
involve a controversy as to the meaning of the fédéral Constitution 
or law. Suits to protect the rights of patentées under fédéral law are 
held to arise under the Patent Law, although many, possibly most, of 
them turn wholly upon questions of fact. 

Counsel calls attention to the following language in Défiance Water 
Co. V. Défiance, 191 U. S. 184, 190, 24 Sup. Ct. 63, 66 (48 L. Ed. 140) : 
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"When a suit does not really and substantially involve a dispute or con- 
troversy as to the effect or construction of the Constitution or laws of the 
TJnited States, upon the détermination of which the resuit dépends, it is not 
a suit arlsing under the Constitution or laws. And it must appear on the 
record, by a statement in légal and logical form, such as is required in good 
pleading, that the suit is one which does really and substantially involve a 
dispute or controversy as to a right which dépends on the construction of the 
Constitution or some law or treaty of the United States, before jurisdiction 
can be maintained on this ground." 

Similar language has been used in other décisions. An examina- 
tion of thèse cases, however, will generally show that the right as- 
serted in the complaint was not a right created by fédéral law. On 
the contrary, such law was only indirectly and remotely concerned, 
and the right immediately in litigation was created by state law. Such 
were Gold Washing & Water Co. v. Keyes, 96 U. S. 199, 24 L. Ed. 
656, and Shoshone Mining Co. v. Rutter, 177 U. S. 505, 20 Sup. Ct. 
726, 44 L. Ed. 864. When the complaint discloses such a case, it be- 
comes affirmatively clear that the suit does not arise out of fédéral 
law, and not only does not, but cannot properly, présent a controversy 
as to the meaning of such law. 

It cannot be that the jurisdiction of a suit originally brought in the 
District Court, or removed thereto, on the ground that it arises under 
the fédéral Constitution or law, must dépend upon whether in the 
actual trial of the case a controversy will arise as to the efïect or con- 
struction of the fédéral Constitution or law. That must be so, be- 
cause it never can be determined from the complaint alone, upon which 
such jurisdiction is entirely dépendent (Tennessee v. Union & Plant- 
ers' Bank, 152 U. S. 454, 14 Sup. Ct. 654, 38 L. Ed. 511), that the case 
will actually involve a controversy as to the meaning of the fédéral 
Constitution or law. What controversy the case will présent neces- 
sarily dépends upon the issue raised by the answer. Though plain- 
tiff bases his right upon fédéral law, the défendant may concède the 
law and the interprétation thereof asserted by the plaintifï, and raise 
only issues of fact. 

[ 2 ] So far as I am aware, the f ollowing is a correct aiifirmative rule : 
Whenever fédéral law grants a right of property or of action, and a 
suit is brought to enforce that right, such a suit arises under the law 
creating the right, within the meaning of statutes defining the jurisdic- 
tion of fédéral courts. This has been frequently declared by the Su- 
prême Court: 

"Cases arlsing under the laws of the TJnited States are such as grow out 
of the législation of Congress, whether they constitute the right or privilège, 
or claim or protection, or défense of the party, in whole or lu part, by whom 
they are asserted." Tennessee v. Davis, 100 U. S. 257, 264 (25 L. Ed. 648). 

Shoshone Mining Co. v. Rutter, 177 U. S. 505, 20 Sup. Ct. 726, 44 
L. Ed. 864, is a leading authority on this subject. It was an adverse 
suit to détermine the right of possession to a mining claim. The suit 
was authorized by section 2326 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 1430), but the right which it was to détermine was not 
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created by fédéral law. On the contrary, that right was dépendent 
upon State statutes, and the local customs and rules of miners in the 
several mining districts. Because the right was not created by fédéral 
law, it was held that the case was not a suit arising under a law of 
the United States. The case, as Mr. Justice Brewer says, is a close 
one. In pointing out the distinction which determined the décision, 
the learned justice uses the following accurate language (177 U. S. 
at page 510, 20 Sup. Ct. at page 728, 44 h. Ed. 864) : 

"A statute authorizlng an action to establisli a right is very différent from 
one whicli créâtes a riglit to be estai) lislied. An action brouglit under tlie one 
may involve no controversy as to the scope and effect of the statute, while in 
the other case it necessarily involves such a controversy, for the thlng to be 
decided is the estent of the right given by the statute." 

The whole reasoning of the opinion shows clearly that, if the right 
of possession which the suit was brought to détermine had been cre- 
ated by fédéral law, the case would then hâve been a suit arising un- 
der a law of the United States. 

Swafford v. Templeton, 185 U. S. 487, 22 Sup. Ct. 783, 46 L. Ed. 
1005, was an action brought to recover damages for the wrongful 
refusai by the défendants to permit the plaintiff to vote at a national 
élection for a member of the House of Représentatives. The trial 
court dismissed the action for want of jurisdiction, holding that it 
did not arise under the fédéral Constitution or law. The Suprême 
Court reversed the décision, holding that, as the right asserted was 
created by fédéral law, the suit was necessarily one arising under such 
law. The court said : 

"It results from what has just been said that the court erred in dismlssing 
the action for want of jurisdiction, since the right which it was clalmed had 
been unlawfully Invaded was one in the very nature of thlngs arising under 
the Constitution and laws of the United States, and that this Inhered in the 
very substance of the claim." 

The meaning of this language is made still plainer when the court 
points out later in the opinion the différence between such a case and 
a writ of error from the Suprême Court of the United States to re- 
view the judgment of the highest court of a state, in which a fédéral 
right has been claimed and denied by the state court. To support such 
a review, it must appear that a fédéral right was actually claimed in 
the trial of the action, and denied by the state court. In such a case 
the fédéral jurisdiction arises only after the case has passed to final 
judgment. There it is possible to see just what questions are actually 
litigated. On the other hand, the jurisdiction of the Circuit or Dis- 
trict Courts of the United States in a suit brought in those courts, 
or removed thereto, must be disclosed on the face of the complaint. 
As to such a jurisdiction, it is, of course, impossible to ascertain 
whether there will in fact be at the trial a controversy as to the con- 
struction of the Constitution or laws of the United States. Speaking 
to that point the court says : 

"But the doctrine referred to has no application to a case brought In a 
fédéral court where the very subject-matter of the controversy is fédéral, 
hovvever much wanting in merit niay be tlie averments which it is claimed 
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establish the violation o£ tlie fédéral light. The distinction between the cases 
referred to and the one at bar is that whieh miist necessarily exist between 
controversies concerning rights tchioh are creatcd hy the ('iinulitution or laws 
of the United States, and v:hich conaequently are in tiieir enHcnce fédéral, 
and controversies concerning rights uot conferred by the Constitution or laws 
of the United States, the contention respecting which may or niay not in- 
volve a fédéral question deijending upon what is the real issue to be decided 
or the substantiality of the averments as to the existence of the rights which 
it is clalmed are fédéral in character." 

In that case it will be noticed that it was impossible to say from 
the complaint whether its trial would in fact turn upon the inter- 
prétation of the Constitution or laws of the United States. The de- 
fendants, while admitting plaintiff's contention as to the law, might 
hâve denied the charge that they had deprived the plaintifî of his 
fédéral franchise, and thus the case would hâve turned whoUy on a 
question of fact. 

The Suprême Court, in Maçon Grocery Co. v. Atlantic Coast Line, 
215 U. S. 501, 508, 30 Sup. Ct. 184, 187 (54 L. Ed. 300), held that 
a suit to enforce a right conferred by the Interstate Commerce Law 
was a suit arising under that law, and declared the reason for that 
interprétation in the f ollowing language : 

"The object of the blU was to enjoin alleged unreasonable rates, threatened 
to be exacted bj' carriers subjeet to the act to regulate commerce. The right 
to be exempt from such unlawful exactions is one protected by the act in 
question, and the purpose to avait of the beueflt of that act, as well as of the 
Anti-Trust Act, is plainly indicated by the averments of the bill. Of necessity, 
in determining the right to the relief prayed for, a construction of the act 
to regulate commerce was essentially involved." 

If we press the doctrine to the full extent of the language used in 
some opinions (as was done in Leggett v. G. N. Ry. Co. [C. C] 180 
Fed. 314, and Nelson v. Southern Ry. Co. [C. C] 172 Fed. 478), we 
wholly nuUify the statute. Jurisdiction upon the ground that the case 
arises under the Constitution or laws of the United States cannot be 
shown by the answer or pétition for removal, or by averments in the 
complaint as to the issue which the défendant will raise by his answer. 
Louisville & Nashville R. R. Co. v. Mottley, 211 U. S. 149, 29 Sup. 
Ct. 42, 53 L. Ed. 126; Tennessee v. Union & Planters' Bank, 152 U. 
S. 454, 14 Sup. Ct. 654, 38 E. Ed. 511 ; Arkansas v. Kansas & Texas 
Coal Co., 183 U. S. 185, 22 Sup. Ct. 47, 46 E. Ed. 144. That juris- 
diction must be shown wholly by plaintiiï's statement of his own cause 
of action. Every such cause of action, however, is made up of mat- 
ters of fact as well as law, and it must be entirely plain that the plain- 
tift' by his statement of his own cause of action cannot show whether 
the défendant will take issue as to matters of fact or matters of law, 
and it is therefore impossible for the plaintiff to show by his com- 
plaint that the case will "really and necessarily involve a dispute or 
cofitroversy as to a right which dépends on the construction of the 
Constitution or some law or treaty of the United States." It neces- 
sarily follows that such a rule, if pressed to the extrême point for 
which plaintiff contends, would wholly destroy jurisdiction under this 
head, by prescribing conditions with which no plaintiff can ever com- 
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ply. Congress, however, has declared that the District Court shall 
hâve jurisdiction of cases arising under the Constitution and laws of 
the United States. This language is plain, and ought not to be wiiolly 
nullified by a process of reasoning which professes to ascertain its 
meaning. An interprétation which leads to such absurd results must 
be wrong. 

What, then, do the courts mean when they say that the construc- 
tion of fédéral law must be involved in order to confer this jurisdic- 
tion? Certainly not that the case will necessarily turn upon an in- 
terprétation of the statute, but simply that the complaint must set 
forth a cause of action of which fédéral law is an essential ingrédient, 
and which may, therefore, properly involve a construction of that lavf. 
Chief Justice Marshall pointed this out in Osborn v. United States 
Bank, 9 Wheat. 738, 823 (6 L. Ed. 204) : 

"The question forins an orisinnl iiis'.'edient In every cause. Whetlier it be, 
in fact, relied on or not, in the défense, it is still a part of the cause, and 
may be relied on. The right of tlie plaintiff to sue, cannot dépend on the dé- 
fense whicli the défendant may choose to set up. His right to sue is nnterior 
to that défense, and must dépend on the state of things when the action is 
brouglit. Tlie question which the case Involved, then, must détermine its 
character, whether those questions be made in the cause or not. * * * The 
act Itself Is the flrst ingrédient In the case — is its origln — is that froni which 
every other part arises." 

A suit brought to enforce a right granted by fédéral law must bave 
that law as its foundation. The particular suit may turn upon ques- 
tions of fact. The right, nevertheless, arises out of the law. This 
distinction is made plain in numerous patent cases. See The Fair 
V. Kohler Die & Specialty Co., 228 U. S. 22, 2.5, 33 Sup. Ct. 410, SI 

L. Ed. . Whenever the plaintiff bases his right directly upon the 

patent, the case arises under the Patent Law, and the fédéral courts 
hâve jurisdiction. This is true, notwithstanding the litigation may 
turn wholly upon questions of fact. If the case does not assert a 
right granted by the Patent Law, but is simply based on a contract 
affecting a patent, it does not arise out of the Patent Law, and the 
fédéral courts are without jurisdiction. There has never been any 
controversy about the rule, although serions difficulty has been ex- 
perienced in its application. See prevailing and dissenting opinions 
in Henry v. A. B. Dick Co., 224 U. S. L 32 Sup. Ct. 364, 56 L. Ed. 
645. The same rule has been applied in regard to riglits asserted 
under the fédéral land laws. Whenever the complaint directly asserts 
a right growing out of those laws, the fédéral courts hâve jurisdic- 
tion. Kansas Pacific R. R. Co. v. Atchison R. R., 112 U. S. 414, 5 
Sup. Ct. 208, 28 L. Ed. 794; Florida C. & P. R. Co. v. Bell et al., 
87 Fed. 369, 31 C. C. A. 9; McCune v. Essig, 199 U. S. 382, 26 Sup. 
Ct. 78, 50 L. Ed. 237. 

The national courts had jurisdiction of ail actions under the fédéral 
Employer's Liability Act until that jurisdiction was restricted by sec- 
tion 6 of the act of April S, 1910. Watson v. St. Louis, L M. & S. 
Ry. Co. (C. C.) 169 Fed. 942; Hall v. Chicago, R. L & P. Ry. Co. (C. 
C.) 149 Fed. 564; Van Brimmer v. Texas & P. Ry. Co. (C. C.) 190 
Fed. 394, 398. Contra: Leggett v. G. N. Ry. Co. (C. C.) 180 Fed. 314. 
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Congress recognized the existence of this jurisdiction, and enacted 
section 6 for the purpose of restricting it. Symonds v. St. Louis & 
S. E. Ry. Ce. (C. C.) 192 Fed. 353, 355; De Atley v. C. & O. Ry. 
Co. (D. C.) 201 Fed. 591, 596; Rice v. B. & M. R. R. Co. (D. C.) 
203 Fed. 580. 

It has been uniformly held that suits to recover damages under 
other sections of the Interstate Commerce Act are suits arising under 
that act in such a way as to confer fédéral jurisdiction. Tift v. South- 
ern Ry. Co. (C. C.) 123 Fed. 789 ; Northern Pacific Ry. Co. v. Pa- 
cific, etc., Ass'n, 165 Fed. 1, 91 C. C. A. 39; Toledo, A. A. & N. M. 
Ry. Co. V. Pennsylvania Co. (C. C.) 54 Fed. 730, 19 L. R. A. 387; 
Maçon Grocery Co. v. Atlantic Coast Line, 215 U. S. 501, 30 Sup. 
Ct. 184, 54 L. Ed. 300. See, also, A., T. & S. F. Ry. Co. v. Kinkade 
(D. C.) 203 Fed. 165. 

The line of distinction which it seems to me will go far to harmonize 
the cases is this : When the complaint shows a case which arises out 
of a contract or a common-law right of property, and only indirectly 
and remotely dépends on fédéral law, such a case not only does not, 
but cannot properly, turn upon a construction of such law. But 
when the complaint asserts a right created by fédéral law, it présents 
a suit which may properly turn upon a construction of that law-; and 
such a suit "arises out of" the law for purposes of fédéral jurisdiction, 
notwithstanding the défendant may raise only issues of fact by his 
answer. 

Counsel is mistaken when he says that plaintifif's right arises out 
of the contract of shipment. The statute fixes the liability of the 
carrier and déclares that : 

"No contract, receipt, rule or régulation shall exempt the carrier from the 
liability hereby imposed." 

The conclusion seems to me irrésistible that the présent suits arise 
under section 20 of the Interstate Commerce Act, and are, therefore, 
suits of which the fédéral courts would hâve had original jurisdiction, 
and were for the same reason properly removed under section 28 of 
the Judicial Code. 

The motions to remand will therefore be denied. 
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MEMORANDUM DECISIONS 



BLACKWELL v. SOL'TIIERN TAC. CO. (Circuit Court of Appeals, ninth 
Circuit. May 14, lOl.'i.) Nn. 2,103. In Error to IHstrict Court of tlie United 
States for tlie Second Division of tlie Nortliern District of California. See, 
also, 184 Fed. 489. Tlionuis. Jîeedy & Lana.san, of San Eraucisco, Cal., for 
plaiiitilï lu error. William F. Herrin, C. W. Durlirow, and G. V. Shoup, ail 
of San Francisco, Cal., for défendant in error. 

PEU CUlilAM. On motion of counsel for plaintiffl in error to dismlss the 
writ of error, and pursuant to stipulation tlierefor of counsel for respective 
parties, said motion is granted, and writ of error dismlssed, with costs In 
favor of the défendant in error and against plalntliï in error. 



CITY AND COUNTT OF SAN FRANCISCO et al. v. SPRING VALLEY 
WATER CO. (Circuit Court of Appeals, Nintli Circuit. May 5, 1913.) No. 
2,176. Appeal from the District Court of tlie United States for the Second 
Division of the Northern District of California ; William C. A'an Fleet, Judge. 
Percy V. Long, City Atty., and Thos. E!. Ilaven, Asst. City Atty., bpth of 
San Francisco, Cal., for appellants. John AV. Shenk, City Atty., and George 
E. Cryer, Asst. City Atty., hoth of Los Angeles, Cal., amici curise. Edv^ard 
J. McCutchen, A. Crawford Greene, and Page, McCutchen, Knight & Olney, 
ail of San Francisco, Cal., for appellee. Before GILBERT, ROSS, and MOR- 
ROW, Circuit Judges. 

PER CURIAM. On the authority of the décision of the Suprême Court in 
the case of Home Téléphone & Telegraph Comiiany v. City of Los Angeles 

et al., 227 U. S. 278, 33 Sup. Ct 312, 57 L. Ed. , Octoher term, 1912, the 

judgment is affirmed. 



FREEMAN v. UNITED STATES. (Ciraiit Court of Appeals, Second Cir- 
cuit. Aprll 30, 1913.) In Error to the District Court of the United States 
for the Southern District of New York. Ai)plication to admit plaintiff in 
error. who was défendant below, to bail peiiding disposition of the writ of 
error. Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Bail may be taken in the amount of S150,000. Sureties 
to be indivlduals, not surety eompanles or corporations, and not indemnifled 
by défendant, or any other person, and no one to assume more than $20,000. 
Sureties to be approved by the district attorney, or, in case of disapproval 
by him, then by the court. Bond conditioned that défendant will not leave 
the Southern district of New York, will report hlmself daily, except Sundays, 
to the marshal, and will be returned to ciistody on the morning of the Ist 
Monday of November 1913, or sueh other day thereafter as this court may 
by order direct. The bond shall further provide that no failure to notify 
sureties of failure to report himself shall be any défense to proceeding to 
forfeit the bond. There shall also be a stipulation entered into that the 
cause be ready for argument on writ of error on the flrst day of the coming 
October term, record to be printed by August 1, 1913. 



SOLOMON et al. v. EGGLESTON. (Circuit Court of Appeals, Fifth Cir- 
cuit. March 4, 1913.) No. 2,440. Appeal from the District Court of the 
United States for the Northern District of Alabama; Wm. I. Grubb, Judge. 
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A. Latady, of Birmingham, Ala., for appellants. Kobert C. Retins, of Bir- 
mingliam. Ala., for appellee. Before FARDEE and SIIELBY, Circuit Judges, 
and NEAVMAX, District Judge. 

l'EK CURIAM. On tlie facts we concur with the judge a quo in flnding 
a re-entry by tlie lessor. Tlie deeree (198 Fed. 581) appealed from Is afflrmed. 



WILLIAMS V. FRIEDRICHS. (Circuit Court of Appeals, Fifth Circuit. 
April 12, 1913. Reliearing Denied ,Iune 2, 1913.) Xo. 2,452. In Errer to the 
District Court of tlie United States for the Eastern District of Louisiana ; 
Rufus E. Foster, .Tudge. Action at law by F. A. Williams, trustée in bank- 
ruptcy of Harry D. Brown, against George G. Friedrichs. Judgment for 
défendant, and plaintlff brings error. Affirmed. T. M. Miller, John D. Miller, 
and Girault Farrar, ail of New Orléans, La., for plaiutiff in error. Frank 
Mc(;ioin. of New Orléans, La., for défendant in error. Before BARDEE and 
SHELBY, Circuit Judges, and NEWMAN, Distilct Judge. 

PER CL'RIAM. In tlie liglit of the pleadings and évidence, the resuit 
reaclied in this case was correct and proper, and, as the case shows in the 
alleged contract sued on the bankrupt, Brown. while bargaining with the 
vendor for a share of the profits to resuit froin the proposed and probable 
sale and purcliase, was representing and interested with the purchasers, we 
find no prejudieial error in the charge of the court referred to in the fourth 
assignment of error. ïhe judgment is aiiirmed. 
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